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SHOwmo  m  what  volumes  of  this  series  the  oases 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 
REPORTS  MAY  BE  FOUND. 


■teto  rapoits  u*  la  paienfhesea,  and  the  nombera  of  this  serlM  In  boM-taead  flfmik 


Alabama.  —  (83)  8;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  10;  (89)  la 

Akkaksas.  —  (48)  8;   (49)  4;  (50)  7;  (51)  14. 

Oaliiorkia.  — (72)1;  (73)8;  (74)6;  (75)7;  (76)9;  (77)  U;  (78,  79)  12}  (SOJ 

18;  (81)  15;  (82)  16;  (83)  17;  (84)  la 
CoLOKADa  —  (10)  8;  (11)  7;  (12)  13;  (13)  16. 
CoNNKonooT.— (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  la 
Dblawars.  — (5  Hoast.)  L 
Flouda.  —  (22)  1;  (23)  U;  (24)  18. 

Oboroia.  — (76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14, 
Illinois.  — (121)  8;  (122)  3;  (123)  5;  (124)   7;  (126)  8;  (128)  9;  (127)  U| 

(128)  15;  (129)  16;  (130)  17;  (131)  19. 
Indiana.  —(112)  8;  (113)  8;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19. 
Iowa.  -(72)  8;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  la 
KANSAa.  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19. 
Kentucky.  —(83,  84)  4;  (85)  7;  (86)  9;  (87)  18. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17. 
Maink.  — (79)  1;  (80)  6;  (81)  10;  (82)  17. 
Martlakd.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17. 
MASSAOHUSBTTa.— (145)  1;  (146)  4;  (147)  9:  (148)  18;  (149)  14;  (150)  15. 
MiomoAN.  —  (60,  61)  1;  (62)4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  76) 

18;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19. 
Minnesota.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19. 
MissouRL  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)  18. 

MoNTANil (9)  18. 

Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  l8;  (26)  la 

Nevada.— (19)3;  (20)19. 

New  Hampshire.  —  (64)  10;  (62)  13. 

New  Jersey.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (61  N. 

J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19. 
New  York.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  16;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19. 
North  Carolina.  —  (97,  98)  8;  (99,  100)  6;  (101)  9;  (102)  11;  (103)  14; 

(104)  17;  (105)  18;  (106)  19. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  16. 
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8  Schedule. 

Orkoon.  —  (15)  8;  (16)  8;  (17)  U;  (18)  17. 

Pknnstlvajiia.  — (115,  116,  117  Pa.  St.)  2;  (118.  119  P*.  St.)  4;  (120,  121 

Pa.  Si.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  U;  (120 

Pa.  St)  12;  (127  Pa.  St.)  14;  (128. 129  Pa  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19. 
Rhode  Island.  —  (16)  8.  _^ 

South  CAsoLiirA.  -  (26)  4;  (27.  28,  29)  18;  (30)  14;  (31,  32)  17. 
Tbnnbssex.— (85)  4;  (86)  6;  (87)  10;  (88)  17. 
Texas.— (68)  2;  (69;  24  Tex.  App.)  6;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73.  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19. 
Vermont  — (60)  6;  (61)  15. 

YntoiNiA.  —  (82)  8;  (83)  6;  (84)  10;  (85)  17;  (86)  10. 
Wwr  VntonoA  — (29)  6;  (30)  8;  (31)  18. 
WnaoHm.  —(69)  8;  (70^  71)  5;  (72)  7;  (78)  0;  (74.  7S)  IV. 
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CASES  REPORTED. 


NA.KK.  SUBJIOT.  SBPOBT.  PAAB. 

Abendroth  r.  Manhattan  E'y  Co. .  ]  ^'*'**'*~^^^„   [  122  N.  Y.  1 461 

Alffr.  Radam Trade-marka 77  Tex.  630 792 

Atobisoneto.B.B.Oo.T.Coohran..Aat7roacb 43  Kaa.  225 129 

^tetlj'.'??'..*^".^?r?:.t!!'r.r:  \BemJita»»odation,.  77  Tex.  617 772 

Bassett  ▼.  Shoemaker TrusU  and  trustees .  46  N.  J.  Eq.  538 .  435 

Battermanr.  Albright Foreclosure  Mi/e....l22  N.  Y.  464 510 

Beok'aEsUte IBxeeutions—kgacy .133  T&.  St.  51....  62.*} 

Benedict ▼.  Hood Mechanic's  lien. ...I3i  Pa.  St.  289...  698 

Berry  T.  Davia Oamishment 77  Tex.  191 748 

Bloom  T.Moy Fraud,  conveyance.  43  Minn.  397 243 

Board  of  Comm'rs  T.  Johnson Offices  and  officers. .124  Ind.  145 88 

Borden  v.  Croak |  ^^^^y.  [^31  lU.  68 23 

Bowden  ▼.  Parriah Deeds 86  Va.  67 873 

BowenT.  Wickeraham „.,,.  Judicial sak 124  Ind.  404 106 

Bowery  Nat  Bank  t.  Wilaon Assignment  o/fees  .122  N.  Y.  478 507 

Boyer  T.  Teague i Elections 106  N.  C.  576 547 

Brewster  T.  Hatoh Corporations 122  N.  Y.  349 498 

Bricker  v.  Philadelphia  eto.  R.  B.  J  Carriers  qfpas-     )  jnn  p.    Si.  1  685 

Co. \  sengers.  \  

Britton  ▼.  Supreme  Council  etc.. ..Benefit  associations.  46  N.  J.  Eq.  102.  376 

Broqnet  ▼.  Warner Mortgage 43  Kan.  48 124 

Buckley  ▼.  Dunn Debtor  and  creditor.  67  Miss.  710 334 

Bunnell  T.  Stem Negligence 122  N.  Y.  539 619 

Burlington  Ins.  Cow  t.  Oibbons ....  Fire  insurance 43  Kan.  15 118 

Burr  ▼.  Seymour Service  by  public'n. .  43  Minn.  401 ....  245 

Catalan!  y.  Catalan! Statute  qf/rauds ..  .124  Ind.  54  78 

Central  Nat.  Bank  r.  Dreydoppel . .  Indorsement 1 34  Pa.  St.  499 .. .  713 

Cheatham  v.  State Criminal  law 67  Miss.  335 310 

Chicago  eta  B*.  R.  Co.  t.  Mehl-J  Trespassers  upon  /loi  tii   ai  17 

sack I  railway,  p-**  "*•  •* 

Cincinnati  eto.  R'y  Co.  ▼.  Howard  ]  ^««'<'^''—          ^124  Ind.  280 9C 

'  I  negwjence.  \ 


10  Cases  Reported. 

KAXa.  Subject.  Retort.  Page. 

CUrkT.  SUto Bobbery 28  Tex.  App.  189.  817 

Clongh  T.  Hoffmaa MaaUr  and sei-vant .132  Fa^  St.  626...  620 

Cole  T.  State ...,.  Public  house 28  Tex.  App.  536.  856 

Commonwealth  T.  Gardner Peddlers 133  Pa.  St.  284...  645 

Commonwealth  T.  White Robbery 133  Pa.  St.  182...  628 

Continental  Ini.  Co.  t.  Kyle Fire  insurance 124  Ind.  132 77 

Covins  T.  New  York  etc.  R.  R.  )  Master  and  sei-oant.   122  N.  Y.  667. . .  523 

Corbalia  t.  Township  of  Newberry  ..^oiwaa 132  Pa.  St  9 588 

Cosulich  ▼.  Standard  OU  Ca Negligence 122  N.  Y.  118 475 

Crew  T.  Bradstreet  Co. Negligence .134  Pa.  St.  161...  681 

Crowder  T.  State Coi^estions 28  Tex.  App.  61. .  811 

Crumesr.  State {^""Se^St  ro6.  f  28  Tex.  App.  616.  853 

Currie  y.  Waverly  etc  B.  R.  Oo. .  .Eminent  dcymain. ..  62  N.  J.  L.  381 . .  452 

Delaware  etc.  R.  B.  Co.  ▼.  Trant- J  Carriers  qfpas'     ^  ko  v  j  L.  169      442 

wein \  sengers,  \        ■«••». 

Dreilling  v.  First  Nat  Bank Neg.  instrumenU...  43  Kan.  197 126 

Ea^ton  etc.  R'y  Co.  ▼.  City  oft  Nuisance-  1 133  Pa.  St  605...  658 

Easton (  ratlroads,  \ 

Ehrman  V.  Hoskins WiUs 67  Miss.  192 297 

Eisner  v.  Heileman Fraud,  conveyance.  52  N.  J.  L.378..  449 

Eltringham  V.  Earhart Assault — damage..  67  Miss.  488 319 

Estate  of  Beck Executions— legacy.  IZ3T&.  St  61 623 

Estate  of  Fesmire ^ TruaUes 134  Pa.  St  67....  676 

Estate  of  Hunt Wills 133  Pa.  St  260...  640 

Estate  of  Nagle Alteration qfchecl..l3iY&.  St  31 669 

Estate  of  Tomlinson Wills 133  Pa.  St  246...  637 

Fesmire's  Estate Trustees 134  Pa.  St  67....  676 

^'S^:t!'^>^Tt^.::  JC*-*"*"-"*^.  86  V. 868 

First  Nat  Bank  ▼.  Fiske Usage 133  Pa.  St  241...  636 

Freeman  v.  Hawkins Misnomer 77  Tex.  498 769 

Frost  V.  Wolf Deeds 77  Tex.  456 761 

Fry  V.  Albemarle  Connty Counties 86  Va.  195 879 

Fugate  V.  Moore Foreign  executors..  86  Va.  1046 926 

^terg^1"^?!!^.^!^.^.•.^.T."}^«^ 77  Tex.  48 738 

Garza,  Ex  parte Municipal  eorp'ns . .  28  Tex.  App.  381.  845 

German  Ins.  Co.  v.  Gray Fire  insurance 43  Kan.  497 150 

Gould  T.  Dwelling-house  Ins.  Co... Proofs  qf  loss 134  Pa.  St  670. . .  717 

Graham  V.  State Adultery 28  Tex.  App.  9..  809 

Gnirney  v.  Sc.  Paul  etc.  R'y  Co.  ..Master and aeri-ant.  43  Minn.  496....  256 

Gulf  etc.  R'y  Co.  v.  McWhir ter...CoHcurr«ii  neg .  77  Tex.  356 755 

Hall  V.  Pillsbury Personal  property..  43  Minn.  33 209 

Harris  r.  State Infanticide 28  Tex.  App.  308.  837 

Harrison  v.  Detroit  etc.  R.  R.  Co.  .Master  and  servant.   79  Mich.  409....  180 

Harrison  v.  Homoeopathic  Ass'n .  ..Mecfianic's  lien  ....  134  Pa.  St.  558. . .  714 

Hemphill  v.  Yerkes Banks  and  banking.132  Pa.  St  546. . .  607 


Cases  Repobted.  11 

KAJtm.  8T7BJICT.  RBPOSC  PaOI. 

Henderson  r.  Henderwm |  ^ISSrSlfe^  |l33P».  St  399...  650 

Hicks  y.  Commonwealth AUempC  to  poUon..  86  Va.  223 891 

Hoff  V.Rogers Partnerahip 67  Miss.  208 301 

Horton  V.  Howard Jvdgmenta 79  Mich.  642 . . . .  198 

Howard   v.   Louisville  eta   R'y<  Railroads-.  )   67  Miss.  247 302 

Co \  negligence.  S 

Hunt's  Estate WiUe 133  Pa.  St.  260...  640 

Hunt  V.  State Criminal  lava 28  Tex.  App.  149.  815 

International  etc.  R'y  Ca  v.  Prince .  Matter  and  servant .  77  Tex.  560 795 

Jackson  V.  State Burglary 28  Tex.  App.  370.  839 

Jemison  v.  Citizens'  Sav.  Bank Savings  bant 122  N.  Y.  135 482 

Johnson  V.  Leman Trusts— Uea 131  111.609 63 

Jones  V.Jones Divorce 67  Miss.  195 299 

Kelly  V.  Bennett Negligence 132  Pa.  St.  218...  694 

Kersey  v.  Schuylkill  eto.  R.  R.  Co.  .Eminent  domatn. .  .133  Pa.  St  234. . .  632 

^C^!^.'[^^.^!!l^.^*^.?":  [^vA«oyi 124Ind.677 113 

Laflin  eto.  Powder  Ca  T.  Teamey..y«Mance« 131  HI.  322 34 

^rL^.^!.?^?^..^!?!!?. !!*;•/:  \j^grnent,-/raud.  20  Nev.  127 337 

Le  Barron  V.  Babcock Co-tenancy 122  N.  Y.  163 488 

Levyv.State Manslaughter 28  Tex.  App.  203.  826 

LoriUardv.  Clyde ]  "^'tLTcoiSS  f  ^22  N.  Y.  41 470 

Louisville  eta  R'y  Co.  t.  "B^iij ...  Master  and  servant .  67  Miss.  255 304 

Magin  V.Lamb Judgments 43  Minn.  80 216 

Marsteller  v.  Marsteller Justice's  judgment.  132  Pa.  St  517. . .  604 

Martindale  v.  Wilson-Cass  Ca . . . .  Corporations 134  Pa.  St  348 .. .  706 

McClung  V.  Dearbome Master  and  servant.lSi  Pa.  St  396. . .  708 

McFarlandv.  Kittanning  Ins.  Co. . Fire  insurance 134  Pa.  St  690...  723 

McMuUen  V.  Pennsylvania  R.  R.  )  w  /■    4  ^  loo  t»     oi.    iat         Km 

Q  •'  >lT\fatU  trespassers.. 132  rsL  St.  107. ..  691 

McVickar  V.  McVickar Divorce 46  N.  J.  Eq.  490.  422 

Menage  v.  Burke Partnership 43  Minn.  211....  235 

Mentz  V.  Newwitter Statute  of  frauds . .  122  N.  Y.  491 514 

Miller  V.  Mendenhall Waters 43  Minn.  95 219 

Millerv.  Potterfield Wills 86  Va.  876 919 

Missouri  P.  R'y  Co.  v.  Sharitt Oai-nishment 43  Kan.  375 143 

Missouri  P.  R'y  Co.  v.  Whipsker.  .Oamishment 77  Tex.  14 734 

^^eSl'Mfg."  0^..^'..^!'..^'.^T.^?  \Carriers  of  goods..  67  Miss.  35 262 

Montgomery  Web  Ca  v.  Dienelt.  .Fraud,  conveyance.  133  Pa.  St.  585. . .  663 

Moore  v.  Norman Chattel  mortgage. . .  43  Minn.  428 ....  247 

Moriarty  v.  Ashworth Mortgage — waste  . .  43  Minn.  1 203 

Mosseller  v.  Deaver Forcible  entry 106  N.  C.  494 540 

Nagle's  Estate A  Iteration  of  check. 13i  Pa.  St.  31 669 

Nolan  V.  Mendere Party-xoalls 77  Tex.  565 801 


12  Cases  Reported. 

Navs.  Scbjkct.  Rkport.  Pass. 
^"km^Jjio^r*  "'  ^^  '^'  [ifunkipalcorp'ns..  79  Mich.  281 . . . .  169 
O'Neal  V.  City  of  Shernum Dedication 77  Tex.  182 743 

Patton  T.  Leftwioh \  Partn'p-asngn.    )    86  Va.  421 902 

(    ment /or  crea  r$.  ) 

Pawling  V.  Hoskimi Master attd$ervant.lii2'Pai.  St.  617...  617 

PepperT.  Cairns Agency 133  Pa.  St.  114...  625 

Peters  V.  TuneU Vendor's  lien 43  Minn.  473....  262 

Pbenlz  Ins.  Ca  t.  Bowdre Fire  insurance 67  Miss.  620 326 

™'»eriSlJS?<S:-.  :;.*".^  }^  *»»"■- "2  r-  ^'■'^-  "^ 

Postal  TeL  Cable  Ca  ▼.  lAthrop . .  Telegragh  eo$. 131  111.  576 65 

Powell  V.  CampbeU |  ^""*^*^J,^  \  20Nev.  232 360 

Price  V.  Conway Libd 134  Pa.  St.  340...  704 

Pnterbaagh  T.  Smith Contempt 131  IlL  199 30 

Reagan  r.  State Attempt  to  rape. ...  28  Tex.  App.  227.  833 

Reno  Smelting  Works  ▼.  Stevenson.  Riparian  rights ....  20  Nev.  269 364 

Rhoads  V.  Davidheiser Waters 133  Pa.  St.  226...  630 

Richeirds  ▼.  Vaccaro Fraud,  conveyance.  67  Miss.  516. . . .  322 

^Ss"^.!!*!'.!^.^.^..'':.^!^."  \Masterand,ervant.  86  Va.  165 876 

Robinson  v.  Flint  eta  R.  R.  Co.  |  ^*^^'^'^^^roads   \  ^®  ^^*'^-  323.  ••  •   174 
Rothhok  V.  Schwartz Spec,  performance..  46  N.  J.  Eq.  477 .  409 

Schroeder  v.  Galland Mechanics  Hen 134  Pa.  St.  277...  691 

Schwenk  v.  Wyckoflf Assignment 46  N.  J.  Eq.  560.  438 

Searcy  r.  State Confessions 28  Tex.  App.  613.  851 

Sharp  T.  Danville  etc.  R.  R.  Co.  j  ''"^'"'^^g^^   [l06  N.  C.  308....  633 
®^A3hbj!!^..*.'!'..!^..^..^:.M^'"'^ 86Va.232 898 

^^M^£.^.^°.^'^.'!^?!'.?..^..^:  [^'>t««^^ 43  Kan.  282 134 

^\"w?gTrt!^.'°'?.^.^°'!?..?:.^  \c<yrporalions 43  Kan.  292 137 

Shnltz  V.  Wall Innkeepers 134  Pa.  St  262. . .  686 

Siegel  V.  Chicago  T.  &  S.  Bank Ptvrnissory  note 131  111.  669 61 

Southern  Ex.  Ca  v.  Brown Master  and  servant.  67  Miss.  260 306 

Standard  U.  Cable  Co.  v.  Attor-  J  «,      ,.  ^^  xt    ,   t,     -.. 

ney-General ^Taxation 46  N.  J.  Eq.  270.  394 

Starck  v.  Union  C.  Life  Ins.  Co. . .  Life  insurance 134  Pa.  St.  45 674 

State  V.  Dowell Rape 106  N.  C.  722 568 

State  V.  Findlay Elections 20  Nev.  198 346 

State  ▼.  Steele Innkeepers 106  N.  C.  766 673 

State  V.  Tufly Statutes 20  Nev.  427 374 

Stensgaard  v.  Smith Contracts 43  Minn.  11 205 
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Chicago,    Burlington,    and    Quinoy    Railroad 
Company  v.  Mehlsack. 

[131  Illinois,  61.] 

Common  Carriers  —  Duty  to  Trespasser.  —  A  common  carrier  of  passen* 
gers  ia  not  under  the  same  obligation  as  to  care  and  diligence  in  guard- 
ing against  injuries  to  strangers,  and  especially  to  trespassers,  as  it  is 
in  guarding  against  injuries  to  passengers.  The  duty  to  the  latter  in- 
Tolves  the  use  of  the  utmost  care  and  diligence  which  can  be  bestowed 
by  human  skill  and  foresight,  and  is  enforced  by  the  highest  consid- 
erations of  public  policy.  The  duty  to  the  former  rests  merely  upon 
grounds  of  general  humanity  and  respect  for  the  rights  of  others,  and 
requires  the  carrier  to  perform  the  transportation  service  so  as  to  not 
wantonly  or  carelessly  be  an  aggressor  toward  third  persons,  whether 
Buch  persons  are  on  or  off  the  vehicle. 

Common  Carriers.  —  A  trespasser  upon  a  railroad  train  attempting  to 
obtain  a  free  ride  without  the  consent  of  the  carrier  cannot  recover  for 
an  injury  received,  in  the  absence  of  proof  of  gross  negligence  amounting 
to  willful  or  wanton  misconduct  on  the  part  of  such  carrier. 

Common  Carriers  —  Duty  to  Trespasser  —  Instruction.  —  In  an  action 
to  recover  for  personal  injury,  where  the  main  controversy  is  as  to 
whether  plaintifiF,  at  the  time,  was  a  passenger  on  the  train  or  a  mere 
trespasser,  and  the  evidence  on  this  point  is  conflicting,  an  instruction 
which  takes  from  the  jury  all  consideration  of  evidence  tending  to  show 
that  plaintiff  was  attempting  to  obtain  a  free  ride  without  the  consent 
of  the  carrier,  and  which  requires  a  verdict  of  guilty  upon  mere  proof 
that  the  injury  was  caused  by  the  negligence  alleged,  irrespective  of 
whether  plaintiff  was  a  passenger  or  a  mere  trespasser,  although  the 
negligence  alleged  was  such  as  would  render  the  carrier  liable  only  in 
case  of  injury  to  a  passenger,  is  erroneous. 

Oeorge  Willard,  for  the  appellant. 

Joseph  S.  Kennard,  Jr.,  and  Brandt  and  Hoffman,  for  the  ap- 
pellee. 
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Bailey,  J.  This  was  an  action  on  the  case,  brought  by 
Frank  Mehlsack  against  the  Chicago,  Burlington,  and  Quincy 
Railroad  Company,  to  recover  damages  for  a  personal  injury. 
The  injury  complained  of  was  sustained  by  the  plaintiff  while 
riding  on  the  platform  steps  of  one  of  the  cars  belonging  to 
one  of  the  defendant's  passenger  trains  which  at  the  time 
was  running  from  Meagher  Street  to  the  Union  Passenger 
Depot,  in  the  city  of  Chicago.  Said  train  was  composed  of  a 
locomotive-engine  and  eight  cars,  to  wit,  a  mail-car,  which 
was  next  to  the  engine;  three  baggage-cars,  which  came  next; 
and  four  passenger-coaches  in  the  rear.  Said  train  was  a 
through  passenger  train  from  the  west,  the  plaintiff  having 
got  aboard  as  the  train  stopped  at  Meagher  Street.  The  evi- 
dence tends  to  show  that  the  place  on  the  train  where  he  was 
riding  at  the  time  he  was  injured  was  on  the  steps  of  the  front 
platform  of  the  forward  baggage-car,  and  that  said  steps,  by 
coming  in  contact  with  some  obstruction  on  the  ground  near 
the  track,  were  broken  off,  and  that  the  plaintiff'  was  thereby 
thrown  to  the  ground  and  injured  in  such  manner  as  to  neces- 
sitate the  amputation  of  one  of  his  legs  about  six  inches  below 
the  knee.  The  evidence  shows  that  he  had  purchased  no  ticket, 
and  that  he  paid  no  fare,  although  he  claims  to  have  had  in 
his  possession  sufficient  money  to  pay  the  customary  fare,  if 
he  had  been  called  upon  to  do  so,  and  that  he  was  ready  and 
willing  to  make  such  payment. 

The  declaration  consists  of  five  counts.  The  first,  second, 
and  fourth  counts  allege,  in  terms,  that  the  plaintiff  became 
a  passenger  upon  said  train,  and  that  the  defendant  negli- 
gently failed  to  carry  him  safely,  whereby  he  was  injured. 
The  third  count  alleges  that  the  defendant  was  a  common  car- 
rier of  passengers,  and  that  it  was  its  duty  to  furnish  a  sufficient 
number  of  cars  for  such  persons  as  might  lawfully  desire  to 
enter  its  trains,  and  to  carry  said  persons  therein  with  safety, 
but  that  it  did  not  furnish  a  sufficient  number  of  cars,  so  that 
the  plaintiff  was  unable  to  obtain  a  seat  therein,  or  to  enter 
the  car  from  the  platform  where  he  stood,  and  that  by  means 
of  said  default,  and  the  careless  management  of  said  train,  an 
obstruction  on  the  railroad  struck  and  carried  away  a  part  of 
said  platform,  whereby  the  plaintiff  was  thrown  to  the  ground 
and  injured.  The  fifth  count  alleges  that  the  defendant  was 
a  common  carrier  of  passengers,  and  that  it  was  its  duty  to 
remove  from  its  track  and  right  of  way  any  and  all  obstruc- 
tions which   might  or  could  endanger  the  safety  of  persons 
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lawfully  riding  upon  its  trains,  yet  the  defendant  negligently 
allowed  certain  obstructions  to  accumulate  upon  its  right  of 
way  and  in  close  proximity  to  its  track,  whereby  said  train 
came  into  collision  with  said  obstructions,  and  thereby  the 
part  of  the  train  upon  which  the  plaintiff  was  standing  was 
broken  off  and  the  plaintiff  thrown  to  the  ground  and  injured. 

A  trial  was  had  on  the  plea  of  not  guilty,  and  at  said 
trial  the  jury  found  the  defendant  guilty,  and  assessed  the 
plaintiff's  damages  at  six  thousand  dollars,  and  for  that  sum 
and  costs  the  plaintiff  had  judgment.  On  appeal  to  the  appel- 
late court  said  judgment  was  affirmed,  and  the  case  is  brought 
here  on  appeal  from  the  judgment  of  the  appellate  court. 

The  main  controversy  at  the  trial  was  as  to  whether  the 
plaintiff,  at  the  time  he  was  injured,  was  a  passenger  on  said 
train,  or  a  mere  trespasser  seeking  to  obtain  a  ride  without  the 
knowledge  or  consent  of  the  defendant  or  its  employees  in 
charge  of  the  train,  and  without  paying  the  customary  fare, 
and  upon  this  question  the  evidence  was  conflicting.  The 
court  thereupon  gave  to  the  jury,  at  the  instance  of  the  plain- 
tiff, the  following  instruction:  "  If  the  jury  believe,  from  the 
evidence,  that  the  plaintiff,  while  in  the  exercise  of  ordinary 
care  and  without  negligence  on  his  part,  was  injured  by  negli- 
gence of  the  defendant,  as  alleged  in  the  declaration,  then  the 
jury  should  find  the  defendant  guilty,  and  and  assess  the  plain- 
tiff's damages."  This  instruction  is  clearly  erroneous,  for  the 
reason  that  it  wholly  omits  the  hypothesis  that  the  plaintiff, 
at  the  time  of  his  injury,  was  a  passenger  on  the  defendant's 
train.  The  plaintiff,  in  his  declaration,  proceeds  entirely  upon 
the  theory  that  the  legal  relation  of  carrier  and  passenger  had 
been  established  between  the  defendant  and  him.  In  throe 
counts  of  the  declaration  that  relation  is  expressly  averred, 
and  the  negligence  charged  is,  a  failure  to  perform  the  duties 
and  exercise  the  diligence  which  that  relation  imposed.  In 
each  of  the  other  counts  the  defendant  is  declared  against  as 
a  common  carrier  of  passengers,  and  although  in  those  counts 
there  is  no  express  averment  that  the  plaintiff  had  become  a 
passenger,  yet  the  duties  which  are  alleged  to  have  been  ne- 
glected are  those  which  a  carrier  owes  to  its  passengers,  and 
which  it  does  not  owe  to  a  mere  trespasser. 

A  common  carrier  of  passengers  is  not  under  tiie  same  obli- 
gation as  to  care  and  diligence  in  guarding  against  injuries  to 
strangers,  and  especially  lo  trespassers,  that  it  is  in  guarding 
against  injuries  to  passengers.     His  duty  to  the  latter  involves 
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the  use  of  the  utmost  care  and  diligence  wliich  can  be  bestowed 
by  human  skill  and  foresight,  and  is  enforced  by  the  highest 
considerations  of  public  policy.  But  as  to  the  former,  his  duty 
rests  merely  upon  grounds  of  general  humanity  and  respect 
for  the  rights  of  others,  and  requires  him  to  so  perform  the 
transportation  service  as  not  wantonly  or  carelessly  to  be  an 
aggressor  towards  third  persons,  whether  such  persons  are  on  or 
off  the  vehicle:  Schouler  on  Bailments  and  Carriers,  scl.  620. 
In  Toledo  etc.  R'y  Co.  v.  Beggs,  85  111.  80,  28  Am.  Rep.  613,  we 
held  that  a  person  fraudulently  riding  on  a  free  pass  issued  to 
another,  and  not  transferable,  was  not  a  passenger,  and  tliat 
tlie  railroad  company  would  only  be  held  liable  for  gross  negli- 
gence which  would  amount  to  willful  injury. 

The  above-mentioned  instruction  required  a  verdict  of 
guilty  upon  mere  proof  that  the  injury  complained  of  was 
caused  by  the  negligence  alleged  in  the  declaration,  irrespect- 
ive of  whether  the  plaintiflF  was  a  passenger  or  a  mere  tres- 
passer, although  the  negligence  alleged  was  such  as  would 
render  a  carrier  liable  only  in  case  of  injury  to  a  passenger. 
This,  in  effect,  took  from  the  jury  all  consideration  of  the  ques- 
tions presented  by  the  evidence,  which  tended  to  show  that  the 
plaintiff,  at  the  time  of  his  injury,  was  attempting  to  obtain  a 
free  ride  without  the  consent  of  the  defendant  or  its  agents. 
If  such  was  the  fact,  the  defendant  can  he  held  liable  only  for 
the  consequences  of  gross  negligence  amounting  to  willful  or 
wanton  misconduct,  and  such  is  not  the  negligence  charged  in 
the  declaration. 

A  number  of  other  instructions  were  given,  but  none  of  them, 
in  our  opinion,  can  have  the  effect  of  curing  the  error  above 
pointed  out.  For  said  error,  the  judgments  of  the  appellate 
and  superior  courts  must  be  reversed,  and  the  cause  will  be  re- 
manded to  the  latter  court  for  a  new  trial. 


Chicago  West  Division  B'y  Co.  v.  Kyav,  131  111.  474,  was  an  action  by  a 
minor,  through  his  next  friend,  to  recover  damages  for  a  personal  injury. 
He  recovered  a  judgment  for  $1,750.  At  the  time  of  the  accident,  which 
occurred  on  one  of  the  streets  in  the  city  of  Cliicago,  the  appellee,  an  infant 
scarcely  seventeen  months  ohl,  was  struck  and  knocked  down  by  one  of 
appellant's  street-cars,  propelled  by  horses.  His  feet  were  caught  under  the 
wheels  of  the  car,  and  one  of  thiim  injured  in  such  manner  that  its  amputa- 
tion became  necessary  a  few  hours  afterwards.  The  driver  of  the  car  ad- 
mitted that  he  saw  the  child  upon  the  track  just  prior  to  the  accident,  and 
other  witne-sses  testified  that  he  was  on  the  track,  or  a  short  distance  from  it, 
at  the  time.  Tlie  horses  attached  to  the  car  were  going  in  an  ordinary  trot. 
The  driver  stated  that  when  he  first  saw  the  child  tlie  latter  was  facing  south, 
with  his  back  to  the  car,  and  that  when  the  driver  was  almost  abreast  of 
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him  he  turned  and  ran  into  the  car.  The  driver  did  not  slacken  the  pnce  of 
his  horses  when  he  saw  the  child,  but  had  passed  him  as  much  as  the  full 
length  of  hia  horses  before  the  child  turned,  when,  and  not  before,  he  at- 
tempted to  stop  his  team. 

The  court,  in  commenting  on  the  facts,  said,  in  effect,  that  the  child  was 
evidently  startled  by  the  noise  of  the  car  behind  it,  and  turning,  ran,  cliiM- 
like,  into  danger  instead  of  avoiding  it,  and  that,  under  the  circumstances, 
it  was  for  the  jury  to  determine  whether  or  not  the  driver  used  ordinary 
care  and  prudence  in  seeking  to  avoid  the  accident  after  discovering  the 
danger.  Proceeding,  the  court  said:  "The  child  was  so  young  that  it  vas 
incapable  of  exercising  care,  and  cannot  be  charged  witli  negligence.  It 
is  claimed  that  no  recovery  can  be  had  against  the  defendant,  unless  the 
plaintiflfs  parents,  or  the  custodian  in  whose  charge  they  had  placed  liirn, 
exercised  reasonable  and  ordinary  care  for  his  safety.  It  is  assigned  as 
error  that  none  of  the  instructions  given  for  the  plaintifif  required  the  jury 
to  find  the  exercise  of  ordinary  care  by  the  parents  or  custodian,  and  that 
all  the  instructions  asked  by  the  defendant  which  did  so  require  were  re- 
fused. The  question  in  this  case  is,  whether  the  driver  of  the  car  could 
have  avoided  the  injury  to  the  plaintiff  after  the  latter  had  been  discovered 
to  be  in  a  position  of  danger.  Even  though  the  plaintiff  had  come  into  sucli 
position  through  the  negligence  of  those  having  him  in  charge,  the  defend- 
ant's servant,  who  had  control  of  the  car,  was  bound  to  use  reasonable  care 
in  avoiding  an  injury  to  the  plaintiff,  if  he  saw,  or  by  the  exercise  of  ordi- 
nary prudence  might  have  seen,  plaintiff^s  peril.  If  B,  in  the  performance 
of  some  lawful  work  of  his  own,  such  as  operating  a  street- car,  has  notice 
that  A  is  in  danger  of  being  hurt  by  what  B  is  doing,  and  that  A  is  unable 
to  escape  the  danger,  then  B  must  use  reasonable  care  to  prevent  the  threat- 
ened injury,  and  he  is  answerable  for  the  want  of  such  care";  citing,  in  sup- 
port of  this  rule,  Illinoit  Cci,/.rnl  Ji.  I?.  Co.  v.  Godfrey,  71  111.  500;  22  Am.  Rep. 
112;  Werner  V.  Citizens'  Ji'y  Co.,  81  Mo.  368. 

The  doctrine  is  thus  stated  by  Shearman  and  Redfield  in  their  work  oa 
the  law  of  negligence  (vol.  1,  sec.  99,  4th  ed.):  "It  is  now  perfectly  well  set- 
tled that  the  plaintiff  may  recover  damages  for  an  injury  caused  by  defend- 
ant's negligence,  notwithstanding  the  plaintiff^s  own  negligence  exposed  hitn 
to  the  risk  of  the  injury,  if  such  injury  was  proximately  caused  by  the  de- 
fendant's omission,  after  becoming  aware  of  the  plaintiff's  danger,  to  u»a 
ordinary  care  for  the  purpose  of  avoiding  injury  to  him.     We  know  of  no 

court  of  last  resort  in  which  this  rule  is  any  longer  disputed The 

plaintiff  should  recover,  notwithstanding  his  own  negligence  exposed  him  to 
the  risk  of  injury,  if  the  injury  of  which  he  complains  was  proximately 
caused  by  the  omission  of  the  defendant,  after  having  sucli  notice  of  the 
plaintiff's  danger  as  would  put  a  prudent  man  upon  his  guard,  to  use  ordi- 
nary care  for  the  purpose  of  avoiding  such  injury.  It  is  not  necessary  tliat 
the  defendant  should  actually  know  of  the  danger  to  which  plaintiff  is  ex- 
posed. It  is  enough  if  he  has  sufficient  notice  or  belief  to  put  a  prudent 
man  on  the  alert,  and  he  does  not  take  such  precautions  as  a  prudent  man 
would  take  under  similar  notice  or  belief." 

In  all  sucli  cases,  where  the  party  in  danger  is  an  adult,  the  party  inflict- 
ing the  injury  will  be  liable  only  for  willful  injury  or  gross  negligence, 
because  the  injured  party  is  presumed  capable  of  making  some  effort  to 
escape  the  threatened  peril.  In  the  case  of  a  child  of  tender  years,  however, 
the  defendant  will  be  liable  for  want  of  ordinary  care:  Philadelphia  etc.  IL  R, 
Co,  V.  Spearcn,  47  Pa.  St.  300;  86  Am.  Dec.  544. 
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"Tlierefore  the  court  very  properly  instructed  the  jury  that  if  they 
should  find,  from  the  evidence,  that  the  plaintiff  was  on  the  crossing,  and  m 
auch  a  position  as  to  show  that  he  was  likely  to  be  injured  by  the  advance 
of  the  car,  then  the  driver  was  bound  to  use  ordinary  care  to  prevent  such 
threatened  injury,  if  he  knew,  or  by  ordinary  care  or  attention  to  his  duty 
might  have  known,  of  the  danger,  and  by  using  ordinary  care  might  have 
avoided  it,  but  that,  if  the  jury  should  believe,  from  the  evidence,  '  that  the 
child  ran  in  the  way  of  the  car  so  suddenly  that  the  driver  had  no  such 
notice  of  any  danger  to  the  child  as  to  give  him  an  opportunity  to  avoid  the 
danger  by  the  exercise  of  such  presence  of  mind  and  of  such  ordinary  care  as 
is  to  be  expected  from  men  of  ordinary  coolness  and  prudence  under  such 
circumstances  as  were  then  surrounding  him,  then  the  plaintiff  has  no  right 
to  a  verdict  in  his  favor.'  " 

The  evidence  showed  that  the  parents  of  the  appellee  were  people  in  hum- 
ble circumstances,  who  kept  no  servants,  but  maintained  a  small  grocery- 
store,  attended  to  by  the  family,  the  father  being  engaged  part  of  the  time 
as  a  teamster.  On  the  day  of  the  accident  the  mother  was  ironing,  while  the 
father  sawed  wood;  and  the  appellee,  in  a  baby-carriage,  had  been  taken 
out  for  an  airing  by  a  brother  fifteen  years  of  age,  who  on  the  day  of  the 
accident  had  wheeled  the  carriage  to  the  corner  of  a  street  near  where  the 
accident  occurred,  and  while  he  was  watching  a  house  which  was  being 
moved  on  the  street,  or  children  playing  thereon,  the  appellee  slipped  from 
the  carriage  and  crept  into  the  place  of  danger.  In  regard  to  these  facts 
the  court  said:  "If  it  be  admitted  that  the  older  brother  was  negligent  in 
suffering  the  child  to  get  upon  the  street,  such  negligence  on  his  part  would 
not  relieve  the  defendant  from  liability,  if  its  servant  could  have  avoided 
the  injury  after  he  discovered  the  danger.  Hence  it  is  unnecessary  to  dis- 
cuss the  question  whether  or  not  the  negligence  of  the  older  brother  can  be 
imputed  to  the  infant  in  this  suit  brought  by  the  infant  himself.  Under 
the  state  of  facts  developed  by  the  proofs,  the  negligence  of  the  custodian 
of  the  child  was  an  immaterial  consideration,  and  therefore  the  court  com- 
mitted no  error  in  omitting  to  require  the  jury  to  find  that  such  custodian 
had  exercised  ordinary  care.  We  discover  no  error  in  the  record  which 
would  justify  us  in  ordering  a  reversal.  The  judgment  of  the  appellate 
court  is  therefore  affirmed." 

Railroads  —  Liability  for  Injuries  to  Trespassers  upon  Trains.  — 
Trespassers  upon  railroad  trains,  riding  without  any  authority  from  the  com- 
pany to  do  so,  cannot  recover  for  injuries  sustained  tlirough  the  company's 
negligence:  Darwin  v.  Charlotte  etc.  R.  R.  Co.,  23  S.  C.  531;  55  Am.  Rep.  32; 
rUea  V.  Boston  etc.  R.  R.  Co.,  149  Mass.  204;  14  Am.  St.  Rep.  411;  unless 
there  is  gross  negligence  or  willful  misconduct  on  the  part  of  the  company; 
Rouinh  V.  Delaware  etc.  R.  R.  Co.,  G4  N.  Y.  129;  21  Am.  Rep.  597;  Hoffman 
V.  New  York  etc.  R'y  Co.,  87  N.  Y.  25;  41  Am.  Rep.  337;  Knmas  City  etc. 
R.  R.  Co.  V.  Kelly,  36  Kan.  655;  59  Am.  Rep.  596.  One  who  is  injured  by 
the  negligence  of  a  railroad  company  while  riding  upon  one  of  its  trains  on  a 
commutation  ticket  issued  to  another  person,  and  by  its  terms  not  transfer- 
able, has  no  remedy  against  the  company:  Way  t.  Chicago  etc.  R.  R.  Co.,  64 
Iowa,  48;  52  Am.  Rep.  431,  and  note  434-436. 
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LiBN  oif  After-acquired  Property  —  Burden  op  Proof.  —  If  a  landlord 
is  seeking  to  enforce  a  lien  for  rent  on  the  goods  of  his  deceased  tenant, 
under  a  provision  in  the  lease  not  covering  subsequently  acquired  prop- 
erty, the  burden  of  establishing  the  lien  is  upon  the  landlord;  and  in 
the  absence  of  proof  that  the  tenant  was  the  owner  of  the  goods  at  the 
time  be  took  the  lease,  it  will  be  assumed  that  they  are  all  after-acquired 
property. 

Lien  on  Afier-acquired  Property.  —  Where  an  attempt  is  made  by  a 
clause  in  a  lease  to  create  a  valid  and  first  lien  for  rent  "  upon  the  prop- 
erty of  the  person  liable  therefor,"  but  no  particular  property  or  cl.iss  of 
property  is  described,  nor  the  description  limited  to  personal  property, 
the  lien  is  void  for  uncertainty  of  description,  when  applied  to  property 
owned  at  the  time,  and  a/ortiori  void  wlien  applied  to  after-acquired 
property. 

Lien  on  After- acquired  Property.  — If  it  is  the  intention  of  the  parties 
creating  a  lien  on  personal  property  tliat  it  shall  extend  to  aftcr-aequired 
property,  such  intention  must  be  clearly  expressed. 

CHArrEL  Mortgage  of  After-acquired  Property  —  Rule  at  Law  and 
IN  Equity.  —  At  common  law,  a  mortgage  can  operate  only  on  properly 
actually  in  existence  at  the  time  of  giving  the  mortgage  and  actu- 
ally or  potentially  belonging  to  the  mortgagor.  In  equity,  however, 
while  the  mortgage  does  not  pass  the  title  to  after-acquired  prop- 
erty, it  creates  in  the  mortgagee  an  equitable  interest  therein  wiiicli 
will  prevail  even  against  judgment  creditors  and  otiiers,  although  the 
mortgagee  has  not  taken  possession  of  the  property,  and  the  mortgagor 
has  done  no  new  act  to  confirm  the  mortgage.  The  mortgage,  though 
inoperative  as  a  conveyance,  is  operative  as  an  executory  agreement, 
which  attaches  to  the  property  when  acquired,  aud  the  beneficial  inter- 
est is  transferred  to  the  mortgagee,  the  mortgagor  being  regarded  as  his 
trustee,  in  accordance  with  the  maxim  that  equity  considers  that  as  done 
which  ought  to  be  done. 

Lien  —  When  Governed  by  Rules  Applicable  to  Chatfel  Mortgage.^. 
—  A  lien  for  rent  created  by  lease,  and  claimed  on  property  left  in  the 
possession  of  the  tenant,  is  in  the  nature  of  a  mortgage,  ratlier  than  of  a 
pledge,  and  is  governed  by  the  rules  of  law  applicable  to  chattel  mort- 
gages. 

Lien  on  After-acquired  Property  —  Specific  Performance.  —  A  con- 
tract for  the  sale  or  mortgaging  of  subsequently  acquired  chattels  will 
not  be  specifically  enforced,  where  no  chattels  are  specifically  described, 
the  only  description  being  that  contained  in  the  general  word  "prop- 
erty." The  equitable  title  to  goods  as  well  as  to  land  is  confined  to 
specific  property,  and  does  not  extend  to  goods  M'hich  are  undetermined. 

Judgment  —  Impeachment.  —  So  long  as  a  judgment  is  correct,  it  cannot  be 
impeached  by  showing  that  the  court  proceeded  upon  erroneous  prin- 
ciples in  reaching  its  conclusion. 

Judgment  will  not  be  Reversed  for  Errors  committed  at  the  instance 
or  in  favor  of  the  party  seeking  the  reversaL 

Wihon  and  Moore,  for  the  appellant. 
Young  and  Makeel,  for  the  appellee. 
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Bailey,  J.  William  Borden  filed  his  petition  in  the  pro- 
bate court  of  Cook  County,  in  the  matter  of  the  estate  of 
Thomas  F.  Croak,  deceased,  representing  that  by  the  pro- 
visions of  a  certain  lease  executed  by  the  petitioner  to  said 
Croak,  in  his  lifetime,  the  petitioner  was  entitled  to  a  valid 
and  first  lien  upon  all  the  goods  and  property  of  said  Croak 
that  might  at  any  time  during  the  term  of  the  lease  be  situ- 
ated in  or  upon  the  demised  premises  for  any  rent  accrued  or 
to  accrue,  together  with  all  costs  and  expenses  of  collect- 
ing the  same,  and  praying  to  be  allowed  his  claim  for  $250 
for  rent  alleged  to  be  in  arrears,  and  that  the  same  should  be 
declared  to  be  a  first  lien  upon  a  stock  of  goods  and  mer- 
chandise kept  by  the  lessee  on  said  premises  in  his  lifetime, 
and  that  the  administratrix  be  ordered  to  pay  the  same  out 
of  the  moneys  arising  from  the  sale  of  said  stock  of  goods. 
The  probate  court,  on  the  hearing  of  said  petition,  found  that 
the  petitioner  was  entitled  to  a  first  lien  on  said  goods,  as  therein 
alleged,  and  ordered  the  administratrix  to  pay  him  said  sum 
of  $250  out  of  the  proceeds  thereof.  On  appeal  to  the  circuit 
court,  a  hearing  was  had,  resulting  in  an  order  declaring  that 
the  petitioner  was  not  entitled  to  any  preference  or  priority 
over  any  of  the  other  creditors  of  said  estate,  and  that  he  had 
no  lien  on  the  assets  in  the  hands  of  the  administratrix,  but 
allowing  his  claim  for  $250  as  a  claim  of  the  seventh  class,  to 
■be  paid  in  due  course  of  administration.  This  order  was 
affirmed  by  the  appellate  court  on  appeal,  and  the  judges  of 
that  court  having  certified  that  the  case  involves  questions  of 
law  of  such  importance,  on  account  of  principal  and  collateral 
interests,  that  it  should  be  passed  upon  by  this  court,  the 
record  is  now  brought  here  by  a  further  appeal. 

The  facts  upon  which  the  hearing  in  the  circuit  court  was 
had  appear  by  stipulation,  and  so  far  as  they  are  material  to 
the  questions  arising  upon  the  present  appeal,  are,  in  suV)- 
Btance,  as  follows:  Said  Croak,  in  his  lifetime,  was  a  merchant 
tailor,  and  was  occupying,  for  the  purpose  of  carrying  on  that 
business,  a  room  in  the  Borden  Block,  Chicago,  under  a  lease 
from  the  petitioner.  Said  lease  was  dated  February  15,  1886, 
and  demised  to  said  Croak,  for  the  term  of  one  year,  com- 
mencing May  1,  1886,  the  store  in  Borden  Block  known  as 
No.  101  Randolph  Street,  to  be  used  for  a  merchant-tailoring 
store.  The  rent  reserved  was  fifteen  hundred  dollars,  payable 
in  equal  monthly  installments,  in  advance,  on  the  first  day  of 
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each  and  every  month  during  said  term.  Among  the  various 
provisions  of  said  lease  was  the  following:  — 

"The  party  of  the  first  part,  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall  have,  at  all  times,  the  right,  upon 
request,  to  enter  upon  said  demised  premises  to  inspect  their 
condition,  and  also  to  make  any  needful  repairs  or  alterritions 
which  said  party  may  desire  or  see  fit  to  make,  and  also  have 
a  right  of  distress,  and  also  a  valid  and  first  lien  for  said  rent 
accruing  or  to  accrue,  upon  the  property  of  the  person  or  per- 
sons liable  therefor,  and  also  for  the  damages  for  the  breach 
of  any  of  the  covenants  herein  contained,  and  the  expenses, 
including  attorney's  fees,  incurred  in  enforcing  the  same,  and 
which  are  to  be  repaid  to  said  first  party,  and  which  may  be 
included  and  allowed  in  the  suit  as  part  of  the  damages." 

Said  Croak  died  June  3,  1886,  and  the  appellee,  having 
been  appointed  administratrix  of  his  estate,  advertised  for 
the  presentation  of  claims,  and  claims  were  presented  to  the 
amount  of  $3,522.90,  not  including  the  claim  of  the  petitioner 
for  rent,  and  the  appraisers  allowed  the  appellee,  as  the  widow 
of  the  deceased,  the  sum  of  $2,410  as  her  widow's  award.  On 
the  fourteenth  day  of  June,  1886,  said  administratrix  filed  hur 
petition  for  an  order  to  sell  all  the  goods  and  chattels  belong- 
ing to  said  estate,  for  the  payment  of  debts,  and  on  the  same 
day  the  probate  court  entered  an  order  as  prayed  for,  and 
thereupon  the  administratrix  at  once  removed  from  the  demised 
premises  the  stock  of  merchandise  belonging  to  the  deceased, 
and  sold  and  converted  it  into  money,  realizing  therefor  the 
sum  of  $1,357.  The  remaining  chattels  belonging  to  said 
estate  were  also  sold  for  sums  which,  added  to  tlie  proceeds 
of  the  stock  of  goods,  amounted  to  $1,565.10.  On  the  7th  of 
September,  1886,  the  administratrix  made  due  report  of  said 
€ale,  and  on  the  same  day,  by  order  of  the  probate  court,  said 
report  was  approved. 

All  the  rent  of  said  premises  accruing  prior  to  June  1,  1886, 
was  paid  by  said  Croak  in  his  life.  The  petitioner  claims 
only  for  the  rent  reserved  for  the  months  of  June  and  July, 
1886,  he  having  accepted  a  surrender  of  the  demised  preiuises 
and  rented  them  to  another  tenant  about  September,  1886, 
and  having  expressly  waived  his  claim  for  rent  for  the  month 
of  August,  1886.  The  petitioner's  right  to  recover  rent  for 
said  months  of  June  and  July  is  not  contested. 

The  only  question  arising  upon  the  record  is,  whether,  by 
the  terms  of  said  lease,  the  petitioner  acquired  a  first  lien  upon 
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said  stock  of  merchandise  by  virtue  of  wLich  he  is  now  en- 
titled to  payment  out  of  the  proceeds  of  said  goods  in  prefer- 
ence to  the  other  creditors  of  the  estate.  There  is,  however, 
no  evidence  that  any  portion  of  the  goods  which  came  into  the 
hands  of  the  administratrix  were  owned  by  her  intestate  at 
the  date  of  the  lease.  If  any  inference  on  that  subject  is  to 
be  drawn  from  the  admitted  facts,  it  is  in  favor  of  the  theory 
that  said  goods  were  purchased  and  acquired  by  said  intestate 
after  that  date.  The  burden  of  proving  tlie  facts  necessary 
to  the  establishment  of  the  lien  is  clearly  U[ion  the  petitioner, 
and  in  the  absence  of  proof  that  the  intestate  was  the  owner  of 
said  property  at  the  time  he  took  the  lease,  it  will  be  assumed, 
as  against  the  petitioner,  that  it  is  all  after-acquired  property. 
The  question  then  is  narrowed  down  to  whether  the  provisions 
of  the  lease  are  sufficient  to  vest  in  the  lessor  such  lien  upon 
after-acquired  property  as  will  enable  him  to  pursue  the  pro- 
ceeds of  such  property  into  the  hands  of  the  lessee's  adminis- 
tratrix. 

It  may  well  be  doubted  whether  the  terms  of  the  lease  are 
not  too  general  and  uncertain  to  create  a  valid  lien  even  upon 
the  property  owned  by  the  lessee  at  the  time  that  instrument 
was  executed.  The  attempt  was  to  create  a  valid  and  first 
lien  for  the  rent  "  upoTi  the  property  of  the  person  or  persons 
liable  therefor."  No  particular  property  or  class  of  property 
is  described,  nor  is  the  description  limited  to  personal  prop- 
erty. The  word  used  would  seem  to  apply  indiscriminately 
and  with  equal  appropriateness  to  every  species  of  property 
of  the  lessee,  whether  real,  personal,  or  mixed,  of  whatever 
character  or  wherever  situated.  Such  description  may  well 
be  held  to  be  void  for  uncertainty  even  when  applied  to  prop- 
erty owned  at  the  time,  and,  a  fortiori,  may  it  be  held  to  be 
void  when  applied  to  after-acquired  property. 

It  cannot  be  said,  however,  that  the  language  of  the  lease 
has  any  application  to  after-acquired  property.  In  interpret- 
ing the  words  of  an  instrument,  we  should  view  them  from  the 
position,  both  as  to  time  and  circumstances,  in  which  the  par- 
ties stood  when  they  used  them.  The  lessee  speaking,  at  the 
date  of  the  lease,  of  his  "property"  manifestly  refers  to  the 
property  he  then  owned,  and  nothing  more.  If  at  that  time 
he  had  executed  an  instrument  conveying,  assigning,  or  mort- 
gaging his  "  property,"  without  qualifying  words,  no  one  would 
for  an  instant  suppose  that  he  was  attempting  to  dispose  of 
his  future  acquisitions.     How,  then,  can  it  be  said  that  an 
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instrument  by  which  he  attempted  to  create  a  lien  upon  his 
"  property,"  without  words  indicating  an  intention  to  subject 
to  the  lien  his  future  acquisitions,  can  have  any  broader  ap- 
plication? 

The  case  of  Tapfield  v.  Hilhnan,  6  Man.  &  G.  245,  is  in 
point.  There  a  lessee  executed  to  his  lessor,  by  way  of  mort- 
gage, an  assignment  of  the  furniture  and  stock  in  trade  in, 
about,  upon,  and  belonging  to  an  inn,  with  a  power,  upon  non- 
payment, to  enter  into,  possess,  hold,  and  enjoy  the  inn  for  the 
residue  of  the  assignor's  term,  and  "to  take,  possess,  hold, 
and  enjoy  all  the  goods,  chattels,  effects,  and  premises,"  and 
it  was  held  that  nothing  passed  but  what  was  in,  upon,  or 
about  the  inn  at  the  time  of  the  assignment;  Tindall,  C.  J., 
Eaying:  "If  the  intention  of  the  parties  was,  that  the  security 
should  extend  to  subsequently  acquired  property,  that  inten- 
tion should  have  been  clearly  expressed."  See  also  Phillips 
V.  Bothy  58  Iowa,  499;  Jones  on  Chattel  Mortgages,  sec.  173  a. 

But  even  if  the  description  in  the  lease  could  be  held  to 
include  subsequently  acquired  property,  it  is  not  sufficiently 
definite  and  certain  to  create  a  lien  thereon.  The  lien  claimed 
is  one  where  the  property  is  left  in  the  possession  of  the  debtor, 
and  it  is  therefore  in  the  nature  of  a  mortgage  rather  than  a 
pledge,  and  is  to  be  governed  by  the  rules  of  law  applicable  to 
chattel  mortgages.  At  common  law  a  mortgage  can  operate 
only  on  property  actually  in  existence  at  the  time  of  giving 
the  mortgage,  and  then  actually  belonging  to  the  mortgagor, 
or  potentially  belonging  to  him  as  an  incident  of  other  prop- 
erty then  in  existence  and  belonging  to  him:  Jones  on  Chattel 
Mortgages,  sec.  138,  and  authorities  cited.  Where  the  mort- 
gage contains  the  power  of  seizure  on  default,  — and  the  right 
to  distrain  stipulated  for  in  the  present  lease  may  be  regarded 
as  giving  such  power  of  seizure,  —  the  execution  of  such  power 
may  give  effect  to  a  mortgage  of  subsequently  acquired  prop- 
erty, not  only  as  between  the  parties,  but  also  as  against  third 
parties  claiming  under  the  mortgagor:  Jones  on  Chattel 
Mortgages,  sees.  160  et  seq. 

A  different  rule,  however,  prevails  in  equity.  There,  while 
Buch  mortgage  itself  does  not  pass  the  title  to  such  property, 
it  creates  in  the  mortgagee  an  equital)le  interest  in  it,  which 
will  prevail,  even  against  judgment  creditors  and  others, 
although  the  mortgagee  has  not  taken  possession  of  the  prop- 
erty, and  the  mortgagor  has  done  no  new  act  to  confirm  the 
mortgage.     The  ground  of  the  doctrine  is,  that  the  mortgage, 
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though  inoperative  as  a  conveyance,  is  operative  as  an  execu- 
tory agreement,  which  attaches  to  the  property  when  acquired, 
and  in  equity  transfers  the  beneficial  interest  to  the  mortgagee, 
the  mortgagor  being  regarded  as  a  trustee  for  him,  in  accord- 
ance with  the  familiar  maxim  that  equity  considers  that  as 
done  which  ought  to  be  done:  Jones  on  Chattel  Mortgages, 
see.  170. 

This  doctrine  is  fully  and  elaborately  considered  in  the  lead- 
ing case  of  Holroydv.  Marshall,  10  H.  L.  Cas.  191,  and  in  dis- 
cussing it,  Lord  Chancellor  Westbury  says:  "  It  is  quite  true 
that  a  deed  which  professes  to  convey  property  which  is  not 
in  existence  at  the  time  of  the  conveyance  is  void  at  law, 
simply  because  there  is  nothing  to  convey.  So  in  equity,  a 
contract  which  engages  to  transfer  property  not  in  existence 
cannot  operate  as  an  immediate  alienation,  merely  because 
there  is  nothing  to  transfer.  But  if  a  vendoi  or  mortgagor 
agrees  to  sell  or  mortgage  property,  real  or  personal,  of  which 
he  is  not  possessed  at  the  time,  and  he  receives  the  consider- 
ation for  the  contract,  and  afterwards  becomes  possessed  of 
property  answering  the  description  in  the  contract,  there  is  no 
doubt  that  a  court  of  equity  would  compel  him  to  perform  the 
contract,  and  that  the  contract  would,  in  equity,  transfer  the 
beneficial  interest  to  the  mortgagee  or  purchaser  immediately 
on  the  property  being  acquired.  This,  of  course,  assumes  that 
the  supposed  contract  is  one  of  that  class  of  which  a  court  of 
equity  would  decree  a  specific  performance."  See  Gregg  v. 
Sanford,  24  111.  17;  76  Am.  Dec.  719;  Webster  v.  Nichols,  104 
III.  160;  McCaffrey  v.  Woodin,  65  N.  Y.  459;  22  Am.  Rep.  644. 

The  question  then  is,  whether  a  contract  for  the  sale  or 
mortgaging  of  subsequently  acquired  chattels  will  be  specifi- 
cally enforced  in  equity,  where  no  chattels  are  specifically 
described,  the  only  description  being  that  contained  in  the 
general  word  "property."  It  is  undoubtedly  the  rule  that 
the  equitable  title  to  goods  as  well  as  to  land  is  confined  to 
epecific  property,  and  does  not  extend  to  goods  which  are  un- 
determined. As  said  by  the  lord  chancellor  in  Holroyd  v. 
Marshall,  10  H.  L.  Cas.  191:  "A  contract  for  the  sale  of 
goods,  as,  for  example,  of  five  hundred  chests  of  tea,  is  not  a 
contract  which  would  be  specifically  performed,  because  it 
does  not  relate  to  any  chests  of  tea  in  particular;  but  a  con- 
tract to  sell  five  hundred  chests  of  the  particular  kind  of  tea 
which  is  now  in  my  warehouse  is  a  contract  relating  to  spe- 
cific property,  and  which  would  be  specifically  performed." 
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In  Tadman  v.  D'Epineuil,  L.  R.  20  Ch.  Div.  758,  a  party, 
by  a  written  instrument,  charged  "  all  his  present  and  future 
personalty  "  to  secure  future  indebtedness  to  the  plaintiff,  and 
afterwards  become  indebted  to  him,  and  upon  the  principles 
laid  down  in  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191,  it  was 
held  that  the  instrument  operated  to  charge  all  the  personal 
property  belonging  to  the  debtor  at  the  date  of  the  instrument, 
but  did  not  operate  to  charge  subsequently  acquired  property. 
In  Belding  v.  Reed,  3  Hurl.  &  C.  955,  a  debtor  assigned  to  his 
creditor  by  bill  of  sale  all  his  household  furniture,  i>late, 
linen,  etc.,  and  all  his  other  personal  estate  and  effects  whatso- 
ever, then  being  or  thereafter  to  be  upon  or  about  his  dwelling- 
house,  farm,  or  premises,  or  elsewhere  in  Great  Britain,  upon 
trust  to  sell  and  satisfy  his  debt.  Power  was  given  the  credi- 
tor to  enter  the  premises  where  the  goods  assigned  nn'ght  be, 
and  take  possession  thereof;  but  it  was  provided  that  until  he 
should  see  fit  to  do  so,  the  debtor  might  retain  possession. 
After  five  years,  the  debtor  having  in  the  mean  time  become 
a  bankrupt,  the  creditor,  after  having  demanded  payment, 
entered  and,  with  other  goods  of  the  debtor,  seized  goods  which 
the  debtor  had  acquired  subsequent  to  the  execution  of  the 
bill  of  sale.  In  an  action  of  trover  by  the  assignee  in  bank- 
ruptcy, it  was  held  that  as  the  goods  were  not  identified  by 
the  bill  of  sale,  the  creditor  took  no  title  to  them,  and  that  the 
action  might  be  maintained. 

The  rule  established  by  the  foregoing  authorities,  and  which 
we  are  disposed  to  adopt,  does  not,  in  our  opinion,  conflict  with 
the  previous  decisions  of  this  court  to  which  our  attention  has 
been  directed.  Thus  in  Webster  v.  Nichols,  104  111.  160,  the 
after- acquired  property  which  was  held  to  be  within  the  lien 
created  by  the  provisions.of  the  lease  consisted  of  certain  build- 
ings and  improvements  put  upon  the  demised  premises  by  the 
tenant,  and  which  were  described  in  the  lease  as  such,  and 
were  thus  precisely  identified.  The  other  cases  cited  do  not 
seem  to  involve  the  principle  here  under  discussion,  and  there- 
fore need  not  be  particularly  noticed. 

Upon  the  trial,  a  number  of  propositions  submitted  by  the 
petitioner  were  held  by  the  court  as  the  law  in  the  decision  of 
the  case.  Some  of  those  propositions  were,  in  our  opinion, 
more  favorable  to  the  petitioner  than  was  warranted  by  the 
rules  of  law  applicable  to  the  case.  The  position  seems  to  be 
now  taken  by  counsel  for  the  petitioner  that  because  the  aj)- 
pellee  has  not  challenged  the  soundness  of  the  propositions  so 
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held  by  cross-errors,  such  propositions  must  be  conclusively 
held  as  the  law  of  the  case,  and  that  it  was  not  open  to  the 
appellate  court,  and  is  not  open  to  this  court,  to  review  them, 
or  to  hold  that  the  law  applicable  to  the  case  is  different  from 
that  established  by  the  propositions  thus  adopted.  The  posi- 
tion thus  taken  is  obviously  unsound.  The  question  here  is, 
whether  the  trial  court,  upon  the  facts  presented  and  the  rules 
of  law  applicable  thereto,  reached  a  correct  judgment.  The 
mode  of  reasoning  upon  which  he  proceeded  is  immaterial. 
So  long  as  the  conclusion  is  right,  it  cannot  be  impeached  by 
showing  that  the  court  proceeded  upon  erroneous  principles  in 
reaching  it.  The  errors  of  the  trial  court  were  errors  com- 
mitted at  the  instance  and  in  favor  of  the  appellant,  and  such 
errors  manifestly  cannot  be  set  up  as  a  ground  for  reversing 
the  judgment.  The  case  is  not  different  from  one  where  a 
trial  court  instructs  the  jury  more  favorably  for  the  defeated 
party  than  the  law  will  warrant.  A  judgment  will  never  be 
reversed  for  errors  committed  at  the  instance  or  in  favor  of  the 
party  seeking  the  reversal. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  ap- 
pellate court  will  therefore  be  aflBrmed. 


MoRTGAGEa  ON  CHATTELS  NOT  YET  ACQUIRED. — As  to  the  validity  and 
effect  of  chattel  mortgages  upon  property  to  be  acquired,  see  McCaffrey  v. 
Woodin,  65  N.  Y.  459;  22  Am.  Rep.  644,  and  note  653-656;  Moody  v.  Wrvjld, 
13  Met.  17;  46  Am.  Dec.  706,  and  note  712-718;  Moore  v.  Byrum,  10  S.  C. 
452;  30  Am.  Rep.  63-68;  Gregg  v.  Savford,  24  111.  17;  76  Am.  Dec.  719,  and 
note  723-733;  Morrill  v.  Noyes,  56  Me.  458;  96  Am.  Deo.  486;  Long  v.  Uiues, 
40  Kaa.  220;  10  Am.  St.  Rep.  192,  and  note. 


PUTERBAUGH  V.    SmITH, 

[131  Illinois,  190.] 

Contempt  —  Constitutional  Law.  —  Courts  have  power,  for  the  purpose  of 
enforcing  their  authority  during  the  progress  of  trials,  for  the  speedy, 
orderly,  and  impartial  administration  of  justice  between  litigants,  and 
the  enforcing  of  final  judgments  and  orders  of  the  court  after  the  trial,  to 
summarily  punish  for  contempt,  provided  they  do  not  violate  constitu- 
tional provisions  guaranteeing  trial  by  jury. 

CJontempt  — Jurisdiction  to  Punish. —Proceedings  by  contempt,  to  en- 
force the  authority  of  a  jurisdiction  dififerent  from  that  of  the  court 
enforcing  it,  are  unknown  to  the  common  law.  The  rule  is,  that  the 
court  alone  in  which  the  contempt  is  committed,  or  whose  order  or 
authority  is  defied,  has  power  to  punish  it,  or  to  entertain  proceedings 
to  that  end. 
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CONTKMPT  —  CONSTlTUTlOyAL  LaW  —  RlQHT  OF  TrIAL  BY  JURT.  —  A  8tatat« 

anthoriziDg  a  judge  of  a  circuit  court  in  vacation  to  punish  in  a  sum- 
mary manner,  by  fine  and  imprisonment,  any  person  who  shall  refuse 
to  obey  a  subpoena  of  a  notary  public  to  appear  and  have  his  deport  tioa 
taken  or  to  sign  such  deposition,  is  void  as  being  in  conflict  with  consti< 
tutional  provisions  guaranteeing  a  trial  by  jury. 
Contempt  —  Constitutional  Law,  —  The  legislature  has  no  power  to  make 
that  punishable  as  a  contempt  which,  in  the  nature  of  things,  cannot  be 
a  contempt  of  the  authority  imposing  the  punishment. 

Horatio  G.  Burchard,  for  the  appellant. 

ScHOLFiELD,  J.  By  the  act  approved  May  31,  1879,  amend- 
ing section  36  of  chapter  51  of  the  Revised  Statutes  of  1874, 
entitled  "Evidence  and  Depositions,"  notaries  public  and 
other  officers  therein  named  who  may  at  any  time  be  re- 
quired to  take  depositions  in  any  cause  pending  in  any  court 
of  law  or  equity  in  this  state,  or  by  virtue  of  any  commission 
issued  out  of  any  court  of  record  in  any  other  state,  are 
empowered  to  issue  subpoenas  to  compel  the  attendance  of 
witnesses,  and  if  any  witness  shall  willfully  neglect  or  refuse 
to  obey  such  subpoena,  etc.,  the  officer  issuing  the  same  is 
required  to  at  once  report,  in  writing,  the  fact  of  such  willful 
refusal  or  neglect,  and  file  the  same  with  the  clerk  of  the 
circuit  court  of  the  county.  And  the  section  then  proceeds 
thus:  "And  thereupon  attachment  shall  issue  out  of  said 
court  against  such  offending  witness,  returnable  forthwith, 
before  the  circuit  court  of  such  county,  if  in  terra  time,  or  be- 
fore any  judge  of  said  court,  if  in  vacation,  who  shall  hear 
and  determine  the  matter  in  a  summary  way;  and  it  appear- 
ing to  the  court  that  the  neglect  or  refusal  of  such  witness  to 
appear  or  testify,  or  to  subscribe  such  deposition,  as  aforesaid, 
is  willful  and  without  lawful  excuse,  the  court  shall  punish 
euch  witness  by  fine  and  imprisonment  in  the  county  jail,  or 
by  fine  or  imprisonment  in  the  county  jail,  as  the  nature  of  the 
case  may  require,  as  is  now,  or  as  may  hereafter  be,  lawful  for 
the  court  to  do  in  cases  of  contempt  of  court":  Public  Laws 
of  1879,  p.  162. 

Appellant  was  subpoenaed  to  attend  before  a  notary  public 
and  give  his  deposition  in  a  case  pending  before  a  court  in  the 
state  of  Kansas,  and  he  was  imprisoned  by  order  of  the  judge 
of  the  circuit  court  of  the  circuit  in  wliich  the  deposition  was 
attempted  to  be  taken,  made  in  vacation,  on  summary  pro- 
cess, without  the  benefit  of  trial  by  jury.  The  pleadings  pre- 
sent the  question  whether  so  much  of  the  statute  as  assumes 
to  authorize  this  is  within  the  prohibition  of  section  9,  article 
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2,  of  our  constitution,  which  guarantees  that  in  all  criminal 
prosecutions  the  accused  shall  have  a  trial  by  an  impartial, 
jury  of  the  county  or  district  in  which  the  offense  is  alleged  to 
have  been  committed,  and  the  case  is  therefore  brought  directly 
to  this  court  from  the  trial  court. 

We  may,  and  do,  concede  that  the  mere  enforcing  of  the 
authority  of  the  court,  during  the  progress  of  trials,  for  the 
speedy,  orderly,  and  impartial  administration  of  justice  be- 
tween litigants,  and  the  enforcing  of  the  final  judgments  and 
orders  of  the  court  after  the  trial,  according  to  the  principles 
and  precedents  of  the  common  law,  are  not  within  the  contem- 
plation of  this  provision  of  the  constitution.  But  proceedings 
by  contempt,  to  enforce  the  authority  of  a  jurisdiction  different 
from  that  of  the  court  enforcing  it,  are  unknown  to  the  com- 
mon law.  Thus  Blackstone  says:  "The  contempts  that  are 
thus  [summarily]  punished  are  either  direct,  which  openly 
insult  or  resist  the  powers  of  the  courts  or  the  persons  of  the 
judges  who  preside  there,  or  else  consequential,  which,  with- 
out such  gross  insolence  or  direct  opposition,  plainly  tend  to 
create  a  universal  disregard  of  their  authority":  4  Bla.  Com. 
283;  Sharswood's  ed.,  *284;  see  also  Hawk.  P.  C,  b.  1,  c.  6. 
And  so  it  is  said  in  Rapalje  on  Contempt,  section  13:  "It  is 
a  well-settled  rule  that  the  court  alone  in  which  a  contempt 
is  committed,  or  whose  order  or  authority  is  defied,  has  power 
to  punish  it,  or  to  entertain  proceedings  to  that  end."  See 
also  authorities  cited  in  note  3,  on  same  page;  Hawes  on  Ju- 
risdiction of  Courts,  sec.  223. 

Where  a  person  refuses  to  appear  before  a  notary  public  and 
give  his  deposition,  in  obedience  to  a  subpoena  issued  by  him^ 
it  may  be  truly  said  that  he  acts  in  contempt  of  the  authority 
of  the  notary;  but  how  can  it  be  said  that  he  thereby  acts  in 
contempt  of  the  circuit  court,  or  of  the  judge  of  that  court? 
He  owed,  by  reason  of  the  service  of  the  subpoena,  no  duty  to 
the  circuit  court  or  to  the  judge  thereof.  As  to  the  circuit 
court  and  its  judge,  his  failure  to  obey  the  subpoena  simply 
placed  him  in  the  same  situation  as  all  other  willful  violators 
of  the  law.  No  one  would  pretend  that  it  is  competent  for  the 
general  assembly  to  enact  that  the  crimes  and  misdemeanors 
enumerated  in  the  Criminal  Code  shall  hereafter  be  contempts 
of  court,  and  summarily  punished  as  such,  and  thus  deny  to 
the  parties  accused  the  right  of  trial  by  jury;  and  this,  for 
the  plain  reason  that  the  general  assembly  cannot  deny  to 
individuals  the  guaranteed  rights  of  the  constitution  by  simply 
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changing  the  names  of  things.  It  cannot  make  that  punish- 
able as  a  contempt  which,  in  the  nature  of  things,  cannot  be  a 
contempt  of  the  authority  imposing  the  punishment. 

In  the  instances  supra,  where  we  concede  the  right  to  exist 
to  proceed  summarily  for  contempt,  it  is  manifest  the  right  is 
indispensable  to  the  execution  of  the  functions  of  the  court; 
for  if  every  coercive  step  must  be  preceded  by  a  jury  trial,  it 
is  manifest  that  a  party,  by  the  simple  repetition  of  disobedi- 
ence or  resistance,  might  render  trials  interminable:  Johnston 
V.  Commonwealth,  1  Bibb,  602.  But  where  an  individual  is 
being  proceeded  against  in  one  tribunal  for  an  act  done  in  the 
presence  and  in  derogation  of  the  authority  of  a  different  tri- 
bunal, the  ability  of  the  trial  tribunal  to  exercise  its  proper 
functions  is  not  involved.  The  act  charged  had  no  tendency 
to  hinder  or  delay  it  in  the  lawful  execution  of  its  authority. 
It  takes  no  notice,  as  of  its  own  knowledge,  of  anything  con- 
nected with  the  offense  charged,  but  everything  must  be  proved, 
as  in  any  other  criminal  case. 

We  held  in  Storey  v.  People,  79  111.  45,  22  Am.  Rep.  158, 
that  the  publication  of  a  libel,  not  directly  calculated  to  hin- 
der, obstruct,  or  delay  courts  in  the  exercise  of  their  proper 
functions,  could  not  be  treated  and  punished  summarily  as  a 
contempt  of  court.  And  the  same  principle  applied  here  re- 
quires that  we  shall  hold  that  that  which  is  not  an  obstruction 
of  the  exercise  of  the  functions  of  a  court  in  conducting  trials 
before  it,  or  in  enforcing  its  process,  shall  not  be  punishable 
as  a  contempt  of  court,  summarily,  and  without  trial  by  jury. 
Wherever  there  is  a  criminal  prosecution,  —  and  that  is  always 
the  case  where  the  proceeding  is  an  original  one  to  have  a  party 
punished  for  the  violation  of  a  statute, — the  defendant  is  enti- 
tled, under  the  constitution,  to  a  jury  trial.  So  much  of  the 
present  statute,  therefore,  as  authorizes  the  circuit  judge  to 
proceed  summarily,  and  without  a  jury,  being  contrary  to  the 
constitution,  is  void,  and  not  law. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  with  this  opinion. 


Contempt  — Jurisdiction  to  Punish  for.  — Only  the  court  in  which  or 
against  which  a  contempt  is  committed  can  punish  therefor:  Note  to  Clark 
V.  People,  12  Am.  Dec.  183,  184;  Langdon  v.  CireuU  Court,  76  Mich.  358;  In 
re  Deaton,  105  N.  C.  59. 

Contempt  is  Punishable  in  a  Sumhart  Manner  by  the  court,  and  such 
power  to  punish  is  essential  to  the  very  existence  of  every  court:  Neel  v. 
State,  9  Ark.  2.59;  50  Am.  Dec.  209,  and  note.  And  summary  punishment 
AM.  ST.  Kkp..  Vol.  XIX. —  3 
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for  contempt  ia  not  prohibited  by  the  constitutional  provision  that  "  the  right 
of  trial  by  jury  shall  remain  inviolate  "j  Slate  v.  Doty,  32  N.  J.  L.  403;  90 
Am.  Dec.  671,  and  note. 

CONTEMPT  —  RsrusAJL  TO  Obkt  Notary's  Sdbp<ena. — The  Superior  court 
in  which  an  action  ia  pending  has  no  power,  under  the  California  code,  to 
pnnisb  a  person  for  contempt  because  he  has  refused  to  obey  a  subpoena  issued 
by  a  notary  public  before  whom  his  deposition  was  to  have  been  taken:  Le- 
tiruky  v.  Superior  Court,  72  Cal.  510. 


Laflin  and  Rand  Powder  Company  v.  Tearney. 

[131  Illinois,  322.] 
NuisANCB. — OuNPOWDKB-MAGAZTNB    situated    SO    near    to    the  dwelling- 
house  of  another  as  to  be  liable  to  inflict  serious  injury  to  his  person  or 
property  in  case  of  explosion  is  a  private  nnisance  making  the  owner 
liable,  whether  the  powder  was  carefully  kept  or  not. 
Nuisance  —  Negligencb  —  Gcnpowdkr-magazine. — As    a    general    rule, 
the  question  of  care  or  want  of  care  is  not  involved  in  an  action  for 
injuries  resulting  from  a  nuisance;  consequently,  if  actual  injury  results 
from  the  keeping  of  gunpowder,  the  person  keeping  it  will  be  liable, 
even  though  the  explosion  is  not  chargeable  to  his  personal  negligence. 
Hence  it  is  not  necessary  to  charge  him  with  negligence. 
Nuisance  —  Allegations.  —  In  alleging  the  maintenance  of  a  nuisance,  it  ia 
not  necessary  to  use  the  word  "  nuisance,"  if  the  facts  alleged  constitute 
a  nuisance. 
Nuisance  —  Definition.  —  A  private  nuisance  ia  anytliing  done  to  the  hurt 
or  annoyance  of  the   lands,  tenements,    or   hereditaments   of  another. 
Any  unwarrantable,  unreasonable,  or  unlawful  use  by  a  person   of  his 
own  property,  real  or  personal,  to  the  injury  of  another,  conies  within 
the  definition,  and  renders  the  owner  or  possessor  liable  for  all  damages 
arising  from  such  use. 
Nuisance.  —  Allegatio.v  that   Powder-magazine  Exploded   shows  that 
it  was  dangerous;  and  an  allegation  that  the  explosion  destroyed  plaiiw 
tiff's  buildings  shows  that  the  keeping  of  gunpowder  in  the  magazine, 
considered  with  reference  to  *'  the  locality,  the  quantity,  and  the  sur- 
rounding circumstances,"  constitutes   it   a  nuisance  per  se.     Hence  a 
complaint  containing  these  allegations  is  sufficient. 
Nuisance  —  Violation  of  Ordinance. — The  keeping  of  gunpowder  in  a 
magazine  in  a  town,  in  violation  of  an  ordinance,  is  an  illegal  act,  ren- 
dering the  party  keeping  it  guilty   of'malfeasance,  and   liable   for   all 
consequences  resulting  from  the  act,  regardless  of  the  question  of  exer- 
cise of  care  by  the  party  injured. 
Nuisance  —  Gunpowder-magazine  —  Inadequate  Defense.  —  In  an  action 
to  recover  damages  to  buildings  caused  by  the  explosion  of  a  gunpowder- 
magazine  adjacent  thereto,  it  is  no  defense  that  there  were  other  powder- 
magazines  in  the  same  neighborhood  at  the  time;    that  they  were  ti.ere 
when  the  laud  was  bought  and  the  injured  buildings  erected;  that  plain- 
tiff's  husband  had  been  employed  in  the   powder    business;    tliat    the 
property  was  bought  and  such  buildings  erected  after  the  erection   ot 
defendant's  magazine,  in  order  that  plaintiff's  husband  might  be  near  tlie 
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magazines;  that  he  had  been  a  atookholder  in  a  powder  company,  and 
that  plaintiff  had  leased  her  land  to  powder  companies  for  the  purpose 
of  storing  powder  thereon. 
NuiSANOB — When  may  bb  Removed. — Carrying  on  an  offensive  or  dan- 
gerous trade  or  business  for  any  number  of  years  in  a  place  remote  from 
buildings  and  public  roads  does  not  entitle  the  owner  to  continue  it  in 
the  same  place  after  houses  have  been  built  and  roads  laid  out  in  the 
neighborhood,  to  the  occupants  of  which,  and  the  travelers  upon  which, 
it  is  a  nuisance.  As  the  city  extends,  such  nuisances  should  be  removed 
to  the  vacant  grounds  beyond  the  immediate  neighborhood  of  the  resi* 
dence  of  the  citizens. 

Mills  and  Ingham,  and  E.  F.  Runyan,  for  the  appellant. 

Barnum,  Evans,  and  Barnum,  for  the  appellee. 

Maqruder,  J.  This  is  an  action  on  the  case  brought  in 
the  Buperior  court  of  Cook  County  by  the  appellee  against 
the  appellant  company  to  recover  damages  to  the  dwelling, 
barn,  and  other  outhouses  upon  the  premises  of  appellee,  re- 
sulting from  the  explosion  of  a  powder-magazine  upon  the 
premises  of  appellant.  The  buildings  of  the  plaintiff  and 
the  powder-magazine  in  question  were  located  upon  a  street 
called  Archer  Avenue,  in  the  town  of  Lake,  in  the  outskirts 
of  the  city  of  Chicago,  in  Cook  County.  Verdict  and  judg- 
ment in  the  trial  court  were  in  favor  of  the  plaintiff,  and  such 
judgment,  having  been  affirmed  by  the  appellate  court,  is 
brought  here  from  the  latter  court  by  appeal. 

The  first  instruction  given  for  the  plaintiff  is  as  follows: 
"  If  the  jury  find  from  the  evidence  that  the  plaintiff  has  made 
out  her  case  as  laid  in  her  declaration,  then  the  jury  must 
find  for  the  plaintiff."  Defendant  took  exception  to  the  giving 
of  this  instruction.  We  have  held  that  such  an  instruction 
does  not  make  the  jury  the  judges  of  the  effect  of  the  aver- 
ments of  the  declaration,  but  merely  empowers  them  to 
determine  whether  the  proof  introduced  sustains  the  issues 
made  by  the  pleadings  in  the  case:  Ohio  &  M.  R^y  Co.  v. 
Porter,  92  111.  437;  Pennsylvania  Co.  v.  Marshall,  119  111.  399. 

The  declaration  was  not  demurred  to.  After  the  plaintiff 
had  closed  her  testimony,  the  defendant  moved  that  the  jury 
be  directed  to  return  a  verdict  in  favor  of  the  defendant,  wliich 
motion  was  overruled,  and  exception  was  taken.  After  the 
motion  for  new  trial  was  overruled,  defendant  also  moved  in 
arrest  of  judgment,  which  latter  motion  being  overruled,  ex- 
ception was  entered. 

It  is  claimed  by  the  appellant  that  the  declaration  does  not 
set  out  a  cause  of  action.      The  first  objection  made  to  the 
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declaration  is,  that  it  does  not  charge  the  defendant  with  neg- 
ligence.    The  objection  ie  not  well  taken. 

The  powder-magazine  kept  by  the  defendant  upon  its  prem- 
ises was  so  situated  with  reference  to  the  dwelling-house  ol 
the  plaintiff  that  it  was  liable  to  inflict  serious  injury  upon 
her  person  or  her  property  in  case  of  an  explosion.  It  was 
a  private  nuisance,  and  therefore  the  defendant  was  liable, 
whether  the  powder  was  carefully  kept  or  not.  As  a  general 
rule,  the  question  of  care  or  want  of  care  is  not  involved  in  an 
action  for  injuries  resulting  from  a  nuisance.  If  actual  injury 
result  from  the  keeping  of  gunpowder,  the  person  keeping  it 
will  be  liable  therefor,  even  though  the  explosion  is  not  charge* 
able  to  his  personal  negligence:  Wood  on  Nuisances,  1st  ed., 
sees.  73,  115,  130,  142;  Heeg  v.  Licht,  80  N.  Y.  579;  36  Am. 
Rep.  654;  Cheatham  v.  Shearon,  1  Swan,  213;  55  Am.  Dec.  734; 
Stout  y.  McAdam,  2  Scam.  67;  33  Am.  Dec.  441;  Ottawa  Gas 
etc.  Co.  V.  Thompson,  39  111.  600;  Nevins  v.  City  of  Peoria,  41  111. 
502;  89  Am.  Dec.  392;  Cooper  y.  Randall,  53  111.  24;  Myers  v. 
Malcolm,  6  Hill,  292;  41  Am.  Dec.  744;  Hay  v.  Cohoes  Co.,  2 
N.  Y.  159;  51  Am.  Dec.  279;  Phinizy  v.  Augusta,  47  Ga.  263; 
Burton  v.  McClellan,  2  Scam.  434;  Weir's  Appeal,  74  Pa. 
St.  230. 

The  second  objection  to  the  declaration  is,  that  it  does  not 
specifically  aver  the  powder-magazine  to  be  a  nuisance.  It 
was  not  necessary  to  use  the  word  '*  nuisance,"  if  the  facta 
alleged  constituted  a  nuisance.  The  declaration  avers  that  it 
was  the  duty  of  the  defendant  to  so  use  its  premises  as  not  to 
jeopardize  the  buildings  of  the  plaintiff,  and  not  to  store  upon 
its  premises  any  dangerous  substance  whereby  plaintiff's  prop- 
erty might  be  destroyed  in  case  of  an  explosion;  that  the  de- 
fendant did  keep  upon  its  premises  a  magazine  of  gunpowder^ 
dynamite,  etc.,  and  stored  therein  a  large  amount  of  gun- 
powder, dynamite,  etc.;  that  the  gunpowder,  dynamite,  etc., 
80  kept  upon  said  premises  exploded,  and  that  by  means  of 
such  explosion  "the  material  of  which  such  magazine  was 
constructed  was  then  and  there  driven  with  great  force  and 
violence  upon  and  against  the  property  of  the  plaintifi"  here- 
inbefore described,"  and  that  "the  following  property  of  the 
plaintiflF  was  by  means  of  such  explosion  struck  by  flying  mis- 
siles, rocks,  and  stones,  and  was  wrecked  and  torn  by  means 
of  the  concussion  of  the  air,  then  and  there  caused  by  said 
explosion,  and  was  totally  destroyed  and  lost,  and  was  of  great 
value,  to  wit,  one  two-story  frame  dwelling,"  etc.     "A  pri- 
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vate  nuisance  is  defined  to  be  anything  done  to  the  hurt  or 
annoyance  of  the  lands,  tenements,  or  hereditaments  of  an- 
other: 3  Bla.  Cora.  216.  Any  unwarrantable,  unreasonable, 
or  unlawful  use  by  a  person,  of  his  own  property,  real  or  per- 
sonal, to  the  injury  of  another,  comes  within  the  definition 
stated,  and  renders  the  owner  or  possessor  liable  for  all  dam- 
Ages  arising  from  such  use":  Heeg  v.  Licht,  80  N.Y.  579;  36 
Am.  Rep.  654. 

The  averments  of  the  declaration  bring  the  present  case 
within  the  definition  thus  quoted.  The  fact  that  the  magazine 
exploded  shows  that  it  was  dangerous.  The  fact  that  the  ex- 
plosion destroyed  plaintiflf's  buildings  shows  that  the  keeping 
of  gunpowder  in  the  magazine,  considered  with  reference  to 
"the  locality,  the  quantity,  and  the  surrounding  circum- 
stances," constituted  a  nuisance  per  se:  Heeg  v.  Licht,  80 
N.  Y.  579;  36  Am.  Rep.  654;  Wood  on  Nuisances,  sec.  142. 

The  declaration  contains  two  counts.  The  second  count, 
in  addition  to  the  averments  of  the  first,  as  above  set  forth, 
further  avers  that  there  was  an  ordinance  in  the  town  of 
Lake  ordaining  that  "  no  powder-magazine  or  place  for  stor- 
ing or  keeping  gunpowder  or  other  explosive  material  shall  be 
kept  or  maintained  within  the  town,  provided,  however,  the 
provisions  of  this  section  shall  not  be  held  or  construed  to 
apply,"  etc.,  to  any  magazine  located  upon  a  lot  of  a  certain 
size  and  area;  and  that  the  defendant's  magazine  was  located 
upon  a  lot  of  a  smaller  size  than  that  required  by  the  ordi- 
nance. 

It  is  claimed  by  the  defendant  that  the  injury  to  the  plain- 
tiflf's property  was  not  caused  by  the  violation  of  this  ordi- 
nance, and  therefore  that  such  violation  imposes  no  liability 
upon  the  defendant.  We  do  not  concur  in  this  view.  If  the 
magazine  had  not  been  where  it  was,  the  explosion  would  not 
have  taken  place,  and  the  injury  to  plaintiff's  property  would 
not  have  resulted.  The  ordinance  absolutely  prohibited  any 
powder-magazine  from  being  kept  within  the  town,  unless  the 
lot  upon  which  it  was  located  should  be  of  a  certain  size.  The 
defendant  kept  its  magazine  within  the  town  upon  a  smaller 
lot  than  the  law  required.  Its  magazine  was  in  the  town  in 
violation  of  the  law.  The  keeping  of  gunpowder  in  the  town 
was  an  illegal  act.  "  If  an  illegal  act  be  done,  the  party  doing 
or  causing  the  act  to  be  done  is  responsible  for  all  conse- 
quences resulting  from  the  act":  Burton  v.  McClellan,  2 
Scam.  434. 
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The  cases  referred  to  by  counsel  as  holding  a  contrary  doc- 
trine have  no  application  here.  In  those  cases  it  is  held 
that  where  the  plaintiff's  right  of  recovery  depends  upon  his 
own  exercise  of  due  care  as  well  as  upon  the  defendant's  negli- 
gence, the  failure  of  the  defendant  to  comply  with  some  stat- 
utory requirement,  such  as  ringing  a  bell,  or  blowing  a  whistle^ 
or  erecting  a  sign-board,  will  not  of  itself  authorize  a  recovery, 
in  the  absence  of  such  care  on  the  part  of  the  plaintiff.  There 
the  injury  is  attributable  to  the  plaintiff's  want  of  ordinary 
care,  and  the  defendant's  neglect  of  a  statutory  requirement 
cannot  be  set  up  as  an  excuse.  Here  there  is  no  question  of 
the  exercise  of  care  by  the  plaintiff,  nor  is  it  a  mere  matter 
of  non-feasance  on  the  part  of  the  defendant.  In  keeping  a 
powder-magazine  in  the  town  without  complying  with  the  con- 
dition named  in  the  ordinance,  the  defendant  was  guilty  of 
malfeasance.  Its  offense  is  similar  to  that  of  bringing  dis- 
eased cattle  into  the  state  in  violation  of  the  act  of  the  legis- 
lature on  that  subject,  as  discussed  in  Somerville  v.  Marks,  58 
111.  371,  and  Sangamon  Distilling  Co.  v.  Young,  77  111.  197. 

The  appellant  complains  of  the  refusal  of  the  court  to  in- 
struct the  jury  that  there  could  be  no  recovery  if  they  should 
find  from  the  evidence  that  there  were  other  powder-magazines 
in  the  neighborhood  where  plaintiflF  lived;  that  such  magazines 
were  there  when  plaintiff  bought  her  lot  and  erected  her  build- 
ings; that  her  husband  had  been  employed  in  the  powder 
business;  that  she  bought  her  property  in  order  that  her  hus- 
band might  be  near  the  magazines;  that  she  bought  said 
property  after  the  location  and  erection  of  defendant's  maga- 
zine; that  her  husband  had  been  a  stockholder  in  one  of  the 
powder  companies;  and  that  she  had  leased  some  of  her  own 
land  to  powder  companies  for  the  purpose  of  storing  powder 
thereon. 

It  is  claimed  that  if  the  foregoing  facts  were  found  to  be 
true,  the  plaintiflF  assumed  the  risk  of  being  injured  by  the 
explosion  of  defendant's  magazine. 

If  a  servant  enters  the  employment  of  his  master,  knowing 
it  to  be  dangerous  and  unsafe,  he  assumes  the  risks  attendant 
upon  such  employment,  and  waives  all  claim  for  damages 
against  his  employer  in  case  of  injury.  In  such  cases  the 
risks  are  a  part  of  the  contract  of  service:  2  Thompson  on 
Negligence,  1008.  But  in  the  present  case  it  is  not  pretended 
that  either  the  plaintiff  or  her  husband  had  ever  been  em- 
ployed by  the  defendant,  or   had  ever  had   any  interest  ii> 
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defendant's  powder-magazine  or  business,  or  that  (here  ]\r<] 
ever  been  any  relations  of  any  kind  between  her  or  licr  hus- 
band and  the  defendant. 

In  Cooper  v.  Randall,  63  111.  24,  which  was  an  action  to  re- 
cover damages  for  the  erection,  on  a  lot  adjacent  to  plaintiff's 
dwelling-house,  of  a  flouring-mill,  which  threw  chaff,  dust, 
smut,  and  dirt  into  plaintiff's  house,  the  defendants  sought  to 
prove  that  another  house  in  the  same  neighborhood,  owned 
and  rented  by  the  plaintiff,  was  a  disreputable  house.  The 
evidence  was  held  to  be  inadmissible,  because  wholly  foreign 
to  the  issue.  "The  issue  was,  whether  the  mill  was  an  injury 
to  this  property,  and  no  light  could  be  shed  upon  that  ques- 
tion by  evidence  in  regard  to  the  occupancy  of  another  house 
in  the  neighborhood." 

In  Weir's  Appeal,  74  Pa.  St.  230,  it  was  said:  "Carrying 
on  an  offensive  trade  for  any  number  of  years  in  a  place  re- 
mote from  buildings  and  public  roads  does  not  entitle  the 
owner  to  continue  it  in  the  same  place,  after  houses  have  been 
built  and  roads  laid  out  in  the  neighborhood,  to  the  occupants 
of  which,  and  travelers  upon  which,  it  is  a  nuisance.  As  the 
city  extends,  such  nuisances  should  be  removed  to  the  vacant 
grounds  beyond  the  immediate  neighborhood  of  the  residence 
of  the  citizens.  This  public  policy,  as  well  as  the  health  and 
comfort  of  the  population  of  the  city,  demands." 

We  do  not  think  that  there  was  any  error  in  the  refusal  of 
the  instruction  last  referred  to. 

The  judgment  of  the  appellate  court  is  aflBrmed. 


Nuisances  —  Gunpowder.  —  Keeping  a  large  quantity  of  gunpowder  in  a 
wooden  building  near  other  buildings  amounts  to  a  nuisance,  for  which  the 
person  so  keeping  it  is  liable  for  damages  resulting  therefrom,  although  he 
may  not  have  been  guilty  of  any  negligence  in  causing  the  fire  from  which  the 
damages  resulted:  Myers  v.  Malcolm,  6  Hill,  292;  41  Am.  Dec.  744;  McAn- 
drews  v.  Collod,  42  N.  J.  L.  189;  36  Am.  Rep.  508.  So  where  the  owner  of 
a  stone  quarry,  by  blasting  with  gunpowder,  destroys  the  buildings  of  an 
adjoining  land-owner,  it  is  no  defense  to  show  that  ordinary  oare  was  exer- 
cised in  the  manner  in  which  the  quarry  was  worked:  Tiffin  v.  McCorviack, 
34  Ohio  St.  638;  32  Am.  Rep.  408.  A  powder-magazine  may  constitute  a 
nuisance,  even  though  it  affects  only  the  plaintiflF:  Emory  v.  Hazcird  Poioder 
Co.,  22  S.  C.  476;  53  Am.  Rep.  730.  The  owner  of  a  city  lot  blasting  rock 
on  his  lot  with  gunpowder  is  liable  for  the  natural  and  proximate  injury  to 
adjacent  property,  whether  from  contact  of  rock  or  from  concussion:  CoUon 
w.  Onderdonk,  69  Cal.  155;  58  Am.  Rep.  656. 
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Underwood  v.  Wolf. 

[131  Illinois,  4J5.] 

Contracts  —  Damaoes  for  Non-performanck  on  Time.  — One  who  coa- 
tracts  to  complete  certain  work  within  a  certain  time  is  liable  for  not 
completing  it  within  anch  time,  unless  prevented  by  the  act  or  fault  of 
the  other  party. 

Salss  —  Wabbantt,  Breach  of.  —  If  a  party  contracts  to  furnish  certain 
apparatus  guaranteed  to  be  of  certain  quality  and  capability,  the  guar- 
anty amounts  to  a  warranty,  and  its  non-fulfillment  to  a  breach  of 
'warranty;  and  where,  in  such  case,  the  apparatus  is  to  be  completed  by 
a  certain  time,  named  and  accepted,  if  the  guaranty  was  fulfilled  by 
another  time  named,  it  must  be  regarded  that  the  period  between  the 
two  times  was  to  be  used  to  test  the  apparatus  to  ascertain  if  it  fulfilled 
the  guaranty;  and  if  it  failed,  the  defects  which  would  thus  be  shown  to 
exist  must  be  regarded  as  patent  defects  as  contradistinguished  from 
latent  defects. 

Sales  —  Warranty  —  Right  to  Keep  Property  and  Sue  for  Breach. — 
Where  there  ia  a  sale  and  delivery  of  personal  property  in  prcesenti  with 
express  warranty,  and  the  property  turns  out  to  be  defective,  the  vendee 
may  receive  the  property  and  use  it,  and  then  sue  for  a  breach  of  the 
warranty,  or  when  sued  for  the  purchase  price,  may  recoup  such  dam- 
ages under  the  general  issue,  or  set  them  up  in  a  special  plea  of  set-off. 

Sales  —  Warranty  in  Executory  CoNTRAcr  —  Right  to  Retain  Prop- 
erty AND  Sue  fob  Breach.  —  Where  a  contract  is  executor}',  with  a 
warranty  and  time  fixed  for  testing  its  fulfillment,  the  acceptance  and 
use  of  the  property  after  such  time  has  passed  is  not  a  waiver  of  the 
right  to  claim  damages  for  a  breach  of  warranty,  under  the  rule  aa 
established  in  Illinois. 

Sales  —  Warranty  in  Executory  Contracts,  and  Proof  of  Breach  of, 
IN  Reduction  of  Damages.  —  Where  a  contract  of  sale  is  executory, 
with  a  warranty,  the  purchaser  may,  in  all  cases,  in  an  act'on  for  its  price 
or  value,  prove  the  breach  of  warranty  in  reduction  of  damages,  and 
the  sum  to  be  recovered  for  the  price  of  the  article  will  l)e  re<luced  by 
Bo  much  as  it  is  diminished  in  value  by  nou-compliaace  with  the  warranty. 

Sales  —  Breach  of  Warranty  in  Executory  Contract  —  Buuden  of 
Proof. — Where  the  vendee  in  an  executory  contract  relies  upon  a 
breach  of  warranty  as  a  defense  or  by  way  of  set-off  in  an  action  for 
the  purchase  price,  the  burden  of  proof  is  on  him  to  show  the  breach 
and  the  actual  damages  resulting,  and  such  damages  do  not  include 
probable  profits  or  prospective  gains. 

Sales  —  Breach  of  Warranty  in  Executory  Contract  —  Right  to  Re- 
scind OR  Set  off  Damages  in  Action  for  Price.  — Where  a  contract 
of  sale  is  executory,  with  a  warranty,  and  the  time  for  examination, 
whether  fixed  by  the  contract  or  allowed  by  law,  has  passed,  the  buyer 
may  refuse  to  accept  the  goods  and  return  them,  or  he  may  accept  them 
and  sue  for  a  breach  of  the  warranty,  or  rely  upon  the  damages  for  such 
breach  in  reduction  in  an  action  for  the  contract  price.  But  if  he 
rescinds  and  returns  the  goods,  he  must  offer  them  back  as  soon  aa  he  dis- 
covers the  breach,  or  after  he  has  had  a  reasonable  time  for  their  exami- 
nation. The  right  to  rescind  is  waived  by  retaining  and  continuing  th« 
use  of  the  goods  longer  than  is  necessary  for  a  trial  of  them. 
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Sales — Brkach  or  Warranty  —  Right  to  Recoqp  Damaoes  tx  AcrrioN 
FOR  Price. — When  personal  property  is  sold  under  an  executory 
contract  with  warranty,  the  purchaser  may  recoup  damages  for  a  breach 
of  the  warranty  in  an  action  for  the  price,  although  he  retained  tlie 
property  after  knowledge  of  the  defect. 

6alks  —  Breach  or  Warranty  in  Executory  Contract — Acceptance 
—  Rioht  to  Recover  Damages.  —  Where  goods  are  sold  under  an 
executory  contract  with  warranty,  there  may  be  an  acceptance  of  them 
in  full  discharge  of  the  contract;  or  there  may  be  an  acceptance  in  such 
Bense  that  the  buyer  retains  and  uses  them  and  becomes  invested  with 
the  title  and  ownership,  but  reserves  the  right  to  claim  damages  for  a 
breach  of  the  warranty,  or  to  recoup  them  in  an  action  for  the  price. 

Sales  — Breach  or  Warranty  in  Executory  Contract  — Rights  of  Pur- 
chaser. —  When  the  time  for  examining  an  article  sold  under  an  execu- 
tory contract  with  warranty  is  extended  by  agreement  of  the  parties, 
whatever  the  purchaser  was  required  to  do  during  the  original  time  in 
the  way  of  rejecting  or  accepting  the  article  he  may  do  during  the  time 
as  extended,  without  aCFecting  his  right  to  accept  the  article  in  full  dis- 
charge of  the  contract,  or  with  the  reserved  right  to  claim  damages  for 
the  breach  of  the  warranty,  or  to  recoup  them  in  au  action  for  the  price. 

Action  to  recover  the  contract  price  of  certain  refrigerator- 
machines  and  attachments  furnished  and  set  up  under  a  con- 
tract which  is  sufficiently  stated  in  the  opinion.  Plea  of  the 
general  issue  and  set-oflf  for  damages  for  non-fulfillment  of  the 
guaranties  in  the  contract.  Judgment  for  plaintiff,  and  de- 
fendants appeal. 

Dexter,  Herrick,  and  Allen,  and  C.  H.  and  C.  B.  Wood^  for  the 
appellants. 

Hamline  and  Scott,  for  the  appellee. 

Magruder,  J.  The  contract  bears  date  February  8,  1886. 
By  its  terms  the  appellee  was  to  furnish  and  erect  the  refriger- 
ating machinery,  with  engine,  pump,  pipes.,  etc.,  in  the  pack- 
ing-house of  the  appellants,  and  have  the  same  in  complete 
working  order  by  the  eighth  day  of  May,  1886.  The  evidence 
tends  to  show  that  the  whole  plant  was  not  ready  for  use  un- 
til the  first  day  of  July,  1886. 

The  evidence  further  tends  to  show  that  the  appellants  were 
carrying  on  their  packing  business  while  the  appellee  was  put- 
ting in  the  machinery.  The  appellee  claims  that  the  conduct 
of  the  business  under  such  circumstances  necessarily  inter- 
fered with  his  work  and  delayed  its  progress.  He  also  claims 
that  delay  was  caused  by  the  failure  of  the  appellants  to  pre- 
pare, in  proper  time,  the  room  in  which  the  macliinery  was  to 
be  erected. 

Whether  the  delay  in  the  completion  of  the  plant  wsut  due 
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to  the  fault  of  the  appellee  or  to  that  of  the  appellants  was  a 
question  of  fact  to  be  determined  by  the  jury  under  proper  in- 
structions from  the  court.  We  see  no  objection  to  the  tenth 
instruction  given  for  the  defendants  below,  as  modified  by  the 
court.  It  told  the  jury  that  "under  the  contract  in  evidence 
the  plaintiflF  was  bound  to  complete  the  whole  plant  in  com- 
plete working  order  and  condition  within  ninety  days  from 
the  eighth  day  of  February,  A.  D.  1886,  xmless  prevented  hy  (he 
acts  or  fault  of  the  defendants;  and  if  the  evidence  shows  that 
he  did  not  do  it,  then  he  is  liable  in  this  action  to  the  defend- 
ants for  any  damages  the  evidence  may  show  thay  have  sus- 
tained by  reason  of  such  delay."  This  instruction  was  given 
as  asked  by  the  defendants,  except  that  the  words  in  Italics 
were  added  by  the  court.  It  was  proper  to  add  the  words  in 
question,  because  the  contract  required  the  defendants  to  fur- 
nish a  room,  foundations,  masonry,  carpenter-work,  and  all 
steam  and  feed  and  discharge  water  connections,  and  to  prop- 
erly insulate  the  rooms  according  to  plans,  etc.,  and  if  delay 
resulted  from  their  failure  to  meet  these  requirements,  the 
plaintiflF  certainly  could  not  be  held  responsible.  The  jury 
found  in  his  favor  upon  this  question,  and  the  judgment  of 
the  appellate  court  forbids  us  to  disturb  the  finding. 

But  the  main  controversy  between  the  parties  arises  upon 
the  following  provision  in  the  contract:  "And  it  is  further 
agreed  ....  that  if  the  machines  have  fulfilled  the  guaran- 
ties made  for  them  in  this  agreement  by  1st  of  September^ 
1886,  then  said  party  of  the  second  part  [appellants]  shall 
accept  the  same;  and  all  payments  to  be  made  after  the  pay- 
ment to  be  made  on  July  1,  1886,  shall  be  promissory  notes 
dated  on  the  day  of  acceptance  of  the  plant,  with  interest  after 
maturity."  The  defendants  refused  to  give  and  have  never 
given  the  notes  thus  provided  for. 

What  are  the  guaranties  which  were  to  be  fulfilled?  The 
plaintiff,  Wolf,  agreed  and  guaranteed  that  the  machine  would 
maintain  certain  degrees  of  cooling  temperature  in  certain 
rooms  in  the  packing-house,  and  would  cool  the  rooms  within 
a  certain  specified  time;  that  it  would  cool  a  certain  number 
of  hogs  of  a  specified  weight  within  a  specified  time;  that  the 
power  required  to  drive  the  machinery  should  not  exceed  a 
certain  limit;  that  the  fuel  required  to  produce  the  steam  to  do 
the  work  of  the  engines  should  not  exceed  a  certain  amount; 
that  the  loss  of  ammonia  in  doing  the  work  should  not  exceed 
a  certain  number  of  pounds;  that  the  refrigerating-machines 
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should  be  of  the  best  material  and  workmanship;  that  the 
engine  should  be  capable  of  running  the  packing-house  ma- 
chinery in  addition  to  the  compressors;  that  the  iron  piping 
to  be  furnished  should  be  such  as  would  be  necessary  to  carry 
and  convey  the  brine  required  for  the  proper  cooling  of  the 
rooms. 

In  considering  the  nature  of  these  guaranties,  it  is  unneces- 
sary to  discuss  any  nice  distinctions  between  warranties  on 
the  one  side,  and  conditions  precedent  or  descriptions  of  the 
property  on  the  other.  It  is  sufficient  that  the  guaranties  are 
treated  as  warranties,  and  their  non-fulfillment,  if  they  were 
not  fulfilled,  will  be  regarded  as  a  breach  of  warranty. 

Inasmuch  as  the  plant  was  to  be  completed  by  May  8,  1886, 
and  was  to  be  accepted  if  the  guaranties  were  fulfilled  by  Sep- 
tember 1,  1886,  it  is  manifest  that  the  period  between  these 
two  dates  was  to  be  made  use  of  for  the  purpose  of  testing  the 
machines,  in  order  to  ascertain  whether  or  not  they  were  such 
as  they  were  guaranteed  to  be.  It  is  also  sufficiently  manifest 
that  if  the  machines  failed  in  any  of  the  particulars  named  in 
the  guaranties,  the  defects  which  would  thus  be  shown  to  ex- 
ist must  be  regarded  as  patent  defects  as  contradistinguished 
from  latent  defects. 

Where  there  is  a  sale  and  delivery  of  personal  property  in 
praesenti  with  express  warranty,  and  the  property  turns  out  to 
be  defective,  the  vendee  may  receive  and  use  the  property,  and 
sue  for  damages  on  a  breach  of  the  warranty,  or  when  sued 
for  the  purchase  price,  he  may  recoup  such  damages  under 
the  general  issue,  or  set  them  up  in  a  special  plea  of  set-off. 
This  is  a  well-settled  rule.  In  the  present  case,  the  contract 
is  executory;  the  title  to  the  property  did  not  vest  in  the  pur- 
chaser until  the  period  for  making  the  test  had  passed.  It 
has  been  held  in  some  states  that  where  the  contract  is  thus 
executory,  and  a  time  is  fixed  for  making  a  test,  the  accept- 
ance and  use  of  the  property  after  such  time  has  passed 
amount  to  a  waiver  of  the  right  to  claim  damages  for  a  breach 
of  the  warranty.  But  such  is  not  the  law  in  this  state.  In  the 
present  case,  the  evidence  tends  to  show  that  the  defendants 
took  possession  about  July  1,  1886,  of  the  machines  placed  in 
their  packing-house  by  the  plaintiff,  and  had  been  using  the 
same  up  to  the  time  of  the  trial  of  the  cause  in  the  court  below. 
The  chief  complaint  of  the  appellants  is,  that  under  the  in- 
structions given  by  the  trial  court  the  jury  were  led  to  regard 
the  acceptance  and  use  of  the  machinery  by  the  defendants 
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as  an  abandonment  of  all  right  to  damages  for  breach  of  the 
warranties.  We  are  unable  to  regard  this  complaint  as  well 
founded. 

We  agree  with  the  counsel  for  appellants,  in  the  main,  in 
their  view  of  the  law.  We  think  that  even  where  the  con- 
tract is  executory  the  claim  for  damages  on  account  of  a 
breach  of  the  warranty  will  survive  the  acceptance  of  the 
property.  Chitty  on  Contracts,  11th  ed.,  at  page  652,  says: 
"  W^here,  therefore,  the  vendor  of  a  warranted  article,  whether 
it  be  a  specific  chattel  or  not,  sues  for  the  price  or  value,  it 
is  competent  to  the  purchaser,  in  all  cases,  to  prove  the  breach 
of  the  warranty  in  reduction  of  damages,  and  the  sum  to  be 
recovered  for  the  price  of  the  article  will  be  reduced  by  so 
much  as  the  article  was  diminished  in  value  by  non-compli- 
ance with  the  warranty."  The  previous  discussion  of  the 
authorities  by  the  author,  before  arriving  at  the  conclusion 
thus  announced,  shows  his  meaning  to  be,  that  the  breach  of 
the  warranty  may  be  proven  in  reduction  of  damages,  not  only 
in  the  case  of  the  sale  of  a  specific  chattel,  but  also  in  the 
case  of  an  executory  contract;  as,  for  example,  "  where  an 
article  is  ordered  from  a  manufacturer  who  contracts  that  it 
shall  be  of  a  certain  quality  or  fit  for  a  certain  purpose": 
Chitty  on  Contracts,  11th  ed.,  647-652. 

In  Benjamin  on  Sales  (vol.  2,  sec.  1356,  4th  Am.  ed.)  it  is 
said:  "The  buyer  will  also  lose  his  right  of  returning  goods 
delivered  to  him  under  a  warranty  of  quality,  if  he  has  shown 
by  his  conduct  an  acceptance  of  them,  or  if  he  has  retained 
them  a  longer  time  than  was  reasonable  for  a  trial,  or  has 
consumed  more  than  was  necessary  for  testing  them,  or  has 
exercised  acts  of  ownership,  as  by  offering  to  resell- them;  all 
of  which  acts  show  an  agreement  to  accept  the  goods,  but  do 
not  constitute  an  abandonment  of  his  remedy  by  cross-action 
or  by  counterclaim  in  the  vendor's  action  for  the  price."  If 
the  retention  of  the  property  by  the  buyer  for  a  longer  time 
than  is  reasonable  for  a  trial  does  not  waive  his  right  to  dam- 
ages in  an  action  by  the  vendor  for  the  purchase  price,  then 
there  is  no  reason  why  his  retention  of  the  property  for  a 
longer  time  than  that  fixed  in  the  contract  for  a  trial  should 
amount  to  such  waiver. 

The  rule,  as  announced  by  these  text-writers,  has  been  held 
to  be  the  law  in  this  state. 

In  Babcock  v.  Trice,  18  111.  420,  68  Am.  Dec.  560,  there  was 
an  executory  contract  for  the  sale  and  delivery  of  corn,  with 
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an  implied  warranty  that  it  should  be  of  a  fair  and  merchant- 
able quality.  It  was  there  said:  "It  is  true  that  the  accept- 
ance of  corn  under  an  executory  contract,  with  opportunity  of 
inspection  at  the  time  of  delivery,  without  complaint,  may 
raise  a  presumption  that  it  was  of  the  quality  contemplated 
by  the  parties,  but  it  will  not  preclude  the  party  from  showing 
and  setting  up  the  actual  defect  in  quality  and  condition. 
....  He  could,  ....  under  the  general  issue,  prove  the 
facts  out  of  which  the  warranty  arose,  the  breach,  and  his 
damages  by  way  of  recoupment,"  etc.:  Crabtree  v.  Kikj  21 
111.  184. 

In  Strawn  v.  Cogswell,  28  111.  457,  which  was  a  petition  for 
a  mechanic's  lien  founded  upon  a  contract  to  furnish  iron 
castings  for  a  grist-mill,  and  where  the  defense  was,  that  tha 
work  was  not  done  in  a  workman-like  manner,  and  the  mate- 
rials were  not  of  the  quality  required  by  the  contract,  we  said: 
*'  Improvements  of  this  description  being  permanent  and  fixed, 
and  requiring  skill  to  test  their  sufficiency,  their  being  received 
and  put  to  use  is  not  such  an  acceptance  as  estops  the  party 
from  claiming  damages  for  their  being  defective." 

In  the  case  at  bar,  the  refrigerating-machines  were  so  built 
into  the  packing-house  and  so  much  a  part  thereof  that  their 
removal  could  only  have  been  accomplished  with  difficulty, 
and  perhaps  with  injury  to  the  house  itself.  The  mere  use  of 
them  by  the  defendants  after  September  1,  1886,  might  not  of 
itself  amount  to  such  an  acceptance  as  would  preclude  them 
from  claiming  damages  for  defects:  Hears  v.  Nichols^  41  111. 
207;  89  Am.  Dec.  381;  Peck  v.  Brewer,  48  111.  54. 

In  Doane  v.  Dunham,  65  111.  512,  79  111.  131,  the  distinction 
between  executory  and  executed  contracts  was  recognized, 
and  it  was  held  that  in  the  former  the  law  gives  the  buyer  a 
reasonable  time  for  making  an  examination  of  the  chattels 
sold;  that  it  is  for  the  jury  to  determine,  under  all  the  circum- 
stances, what  is  such  reasonable  time;  that  a  failure  to  make 
the  examination  within  a  reasonable  time  may  preclude  the 
buyer  from  offering  the  property  back,  rescinding  the  contract, 
and  avoiding  payment  on  that  ground,  but  will  not  deprive 
him  of  the  right  to  rely  upon  the  breach  of  the  warranty  for 
damages.  The  only  diflference  between  that  case  and  the  one 
at  bar  is,  that  there  the  law  gives  time  for  examination  or 
test,  while  here  the  contract  fixes  the  time.  The  same  rule, 
however,  will  apply  to  both  cases:  Estep  v.  Fenton,  66  111.  467. 

In  Owens  v.  Sturges,  67  111.  366,  it  was  held  that  where  the 
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contract  is  unexecuted,  the  buyer  may  retain  the  property, 
and  show  the  warranty  and  breach,  to  reduce  the  recovery, 
even  though  he  neglected  to  return  the  property  upon  dis- 
covery of  the  breach. 

In  Prairie  Farmer  Co.  v.  Taylor,  69  111.  440,  18  Am.  Rep. 
621,  the  contract  was,  to  set  up  a  printing-press  in  complete 
running  order  in  the  defendant's  press-room  within  seventy 
days  from  the  acceptance  of  the  plaintiff 's  proposition,  with  ' 
warranty  that  the  press  should  give  complete  satisfaction,  and 
granting  to  the  defendant  thirty  days'  time  from  the  setting 
up  of  the  press  to  decide  whether  the  warranty  was  good ;  the 
defendant  gave  no  notice  of  its  intention  after  the  thirty 
days  had  passed,  but  kept  the  press;  it  was  held  that  the 
continued  use  of  the  press  indicated  the  vesting  of  the  title 
in  the  buyer,  and  that  the  defendant  could  recoup  his  damages 
from  the  contract  price  if  there  had  been  a  breach  of  the 
warranty. 

We  are  therefore  of  the  opinion  that  the  defendants  had  a 
right,  in  the  case  at  bar,  to  offset,  against  plaintiff's  claim  for 
the  contract  price  of  the  machines,  such  damages  as  they  were 
able  to  show  that  they  had  sustained  from  a  failure  to  fulfill 
the  guaranties,  if  there  was  such  failure. 

The  subject  presents  itself  under  two  aspects:  1.  Were  the 
machines  such  as  they  were  warranted  to  be  in  the  contract? 
2.  If  they  were  not  such  as  they  were  warranted  to  be,  was 
there  such  an  acceptance  of  them  as  would  preclude  the  de- 
fendants from  insisting  upon  damages  for  the  breach? 

The  case  seems  to  have  been  tried  mainly  upon  the  theory 
suggested  by  the  first  question.  The  plaintiff  introduced  proof 
to  show  that  the  machines  did  fulfill  the  guaranties,  while  the 
defendants  produced  evidence  to  show  that  they  did  not  fulfill 
the  guaranties.  In  other  words,  the  question  most  promi- 
nently presented  to  the  minds  of  the  jury  was,  not  whether 
there  had  been  a  waiver  of  existing  defects,  but  whether  or 
not  any  defects  actually  existed.  Upon  the  latter  subject  they 
were  most  fully  and  elaborately  instructed  by  the  court.  The 
court  gave  nine  or  ten  instructions,  asked  by  the  defendants, 
authorizing  the  jury  to  give  them  damages  for  the  breach  of 
the  warranties  if  the  jury  should  find  from  the  evidence  that 
the  machines  did  not  fulfill  the  guaranties.  These  instructions 
all  adopt  and  express  the  theory  of  the  law  contended  for  by 
the  counsel  for  appellants.  They  announce,  over  and  over 
again,  that  the  defendants  were  entitled  to   damages  if  the 
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machines  were  not  what  they  were  warranted  to  be  as  to  cool- 
ing capacity  for  rooms  and  hogs,  as  to  amount  of  power  and 
fuel  and  piping,  etc.,  and  as  to  every  other  particular  speci- 
fied in  the  contract.  The  jury,  by  their  verdict,  and  the  ap- 
pellate court,  by  their  judgment  of  affirmance,  have  found  the 
fact  to  be  that  the  defendants  had  not  suffered  the  damages 
claimed  by  them.  Hence  such  fact  is  settled  beyond  our 
power  to  change  it. 

But  counsel  say  that  the  instructions  given  for  the  defend- 
ants, although  announcing  a  correct  rule  of  law,  were  contra- 
dicted by  the  instructions  given  for  the  plaintiff,  and  that  the 
jury  were  left  at  liberty  to  follow  either  of  two  sets  of  contra- 
dictory instructions,  unenlightened  as  to  what  the  law  really 
was.  We  do  not  think  that  the  instructions,  taken  as  a  whole, 
can  be  regarded  as  laying  down  contradictory  principles. 
Certainly  no  instruction  given  for  the  plaintiff  states  that  the 
defeiidants  were  not  entitled  to  damages  for  breach  of  the 
warranties.  On  the  contrary,  several  of  them  expressly  recog- 
nize the  right  of  the  defendants  to  claim  damages. 

The  fourth  instruction  given  for  the  plaintiff  told  the  jury 
that  so  far  as  the  defendants  relied  upon  a  breach  of  war- 
ranty as  a  defense,  or  by  way  of  set-off.  the  burden  of  proof 
was  upon  them  "as  to  such  breach  and  as  to  any  damages,  if 
any,  arising  therefrom,  and  unless  they  prove  such  breach  and 
damages  as  alleged  by  them,  by  a  preponderance  of  the  evi- 
dence, then  they  will  not  be  entitled  to  any  benefit  therefrom 
in  this  suit."  This  language  most  clearly  conveys  the  idea 
that  if  the  defendants  did  prove  the  breach  and  damages  by  a 
preponderance  of  the  evidence,  they  would  be  entitled  to  the 
benefit  thereof. 

The  fifth  of  plaintifTs  instructions  told  the  jury  that  dam- 
ages for  breach  of  warranty  of  machinery  did  not  include 
probable  profits  or  prospective  gains,  thereby  implying  that 
such  damages  as  did  not  include  probable  profits  or  prospect- 
ive gains  might  be  recovered. 

The  first  instruction  given  for  the  plaintiflT,  in  reciting  the 
conditions  upon  which  the  plaintiff  would  be  entitled  to  re- 
cover interest  upon  the  notes,  uses  these  words:  "The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that 
the  plaintiff  has  made  out  his  case  as  by  him  alleged  in  his 
declaration,"  etc.  The  plaintiff  in  his  declaration  alleges  that 
he  has  furnished  machines,  tanks,  engine,  piping,  etc.,  of  such 
description,  quality,  and  capacity  as  the  contract  calls  for,  and 


48  Underwood  v.  Wolf.  [Illinois;. 

that  he  has  kept  the  contract  in  all  things  on  his  part,  and 
performed  all  the  covenants  therein  within  the  time  and  in  the 
manner  therein  provided.  In  other  words,  the  first  instruction 
requires  the  jury  to  find,  as  a  condition  of  recovery,  that  the 
plaintiflf  has  fulfilled  all  the  guaranties  above  specified.  This- 
requirement  negatives  the  idea  that  the  defendants,  by  accept- 
ance or  other  acts,  had  waived  their  right  to  claim  damages 
for  a  non-fulfillment  of  the  guaranties. 

The  obscurity  which  seems  to  exist  in  one  or  two  of  the 
instructions  given  for  the  plaintiflf  will  disappear  upon  con- 
sidering the  true  meaning  of  some  of  the  terms  therein  used. 

Where  the  contract  for  the  sale  of  the  goods  is  an  executory 
one,  and  the  time  for  examination,  whether  fixed  by  the  con- 
tract or  allowed  by  the  law,  has  passed,  the  buyer  may  refuse 
to  accept  the  goods  and  may  return  them,  or  he  may  accept 
them  and  sue  for  breach  of  warranty,  or  rely  upon  the  dam- 
ages for  such  breach  in  reduction  of  the  contract  price:  2 
Benjamin  on  Sales,  4th  Am.  ed.,  sees.  1346-1348,  etc.;  Doane 
V.  Dunham,  65  Ilh  512;  79  111.  131;  Owens  v.  Sturges,  67  111. 
366;  Mears  v.  Nichols,  41  111.  207;  89  Am.  Dec.  381.  If  he 
desires  to  rescind  the  contract  and  return  the  goods,  he  must 
oflfer  them  back  as  soon  as  he  discovers  the  breach,  or  after 
he  has  had  a  reasonable  time  for  examination;  such  right  to 
rescind  and  return  is  waived  by  retaining  and  continuing  to 
use  the  goods  longer  than  is  necessary  for  a  trial  of  tliem. 

There  is  some  evidence  tending  to  show  that  Viles,  one  of 
the  defendants,  requested  the  plaintiflf  to  remove  the  machine. 
Such  request,  if  made,  would  indicate  an  intention  on  the  part 
of  the  defendants  not  to  accept  the  machine,  but  to  rescind 
the  contract.  Hence  no  harm  was  done  by  giving  the  plain- 
tiflT's  eighth  instruction.  That  instruction  merely  told  the  jury 
that  the  right  of  the  buyer  to  reject  the  article  sold  to  him,  or 
in  other  words,  his  right  to  return  it  and  rescind  the  contract, 
might  be  waived  or  lost  by  acts  inconsistent  with  the  ownership 
of  the  vendor  or  by  the  continued  use  of  the  article  after  knowl- 
edge of  the  defects.  But  the  impression  was  in  noway  con- 
veyed to  the  minds  of  the  jury  that  if  defendants  elected  to 
accept  the  machine,  and  not  to  return  it,  their  right  to  ofTset 
damages  for  breach  of  warranty  against  the  contract  price 
would  be  waived  by  such  acts  and  such  continued  use  as  are 
specified  in  the  instruction.  Waiver  of  the  riglit  to  return  the 
machine  is  one  thing;  waiver  of  the  right  to  claim  damages  is 
another  and   entirely  different  thing.     The  third  instructioQ 
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given  for  the  defendants  expressly  told  the  jury  that  "  the 
defendants  were  not  bound  to  return  the  said  machines  and 
apparatus,  if  found  not  to  be  according  to  the  warranty,  but 
might  keep  the  same,  and  when  sued  for  the  price,  set  up  such 
warranty  and  the  breach  thereof  as  a  defense,  and  if  proven, 
be  allowed  the  amount  of  damages  they  have  sustained  by 
reason  of  the  breach  of  the  warranty." 

It  is  also  to  be  observed  that  the  word  "  acceptance,"  as 
used  in  reference  to  the  subject-matter  of  this  controversy,  bus 
two  significations.  Where  goods  are  sold  under  an  executory 
contract,  there  may  be  an  acceptance  of  them  in  full  discharge 
of  the  contract,  or  there  may  be  an  acceptance  of  them  in 
such  sense  that  the  buyer  retains  and  uses  them,  and  becomes 
vested  with  the  title  and  ownership  of  them,  but  reserves  the 
right  to  claim  damages  for  their  defects.  This  distinction  ia 
recognized  in  Estep  v.  Fenton,  66  111.  467,  and  in  Mears  v. 
Nichols,  41  111.  207;  89  Am.  Dec.  381.  It  is  also  recognized 
in  the  fourth  instruction  given  for  the  defendants  in  this  case, 
which  told  the  jury  that  "  the  defendants  are  not  prevented 
from  setting  off  the  damages  they  may  have  sustained  by 
reason  of  the  performance  of  the  contract  in  a  manner  differ- 
ent from  the  agreement  merely  because  they  may  Kive  done 
acts  amounting  to  an  acceptance  of  the  machine.  They  could 
only  be  prevented  from  setting  off  such  damages  so  sustained 
in  case  they  had  accepted  the  machine  in  full  discharge  of  the 
contract."  So,  also,  the  seventh  instruction  given  for  the  plain- 
tiff contains  these  words:  "  If  the  jury  shall  believe  from  the 
evidence  that,  prior  to  the  bringing  of  this  suit,  defendants  did 
accept  said  machine  in  full  discharge  of  the  contract,  then  the 
jury  are  instructed  that  defendants  are  not  entitled  to  set  off 
or  recover  in  this  action  any  damages  resulting  to  them,  if 
any,  by  reason  of  plaintiff's  failing  to  meet  the  guaranties 
made  by  him  in  said  contract."  Under  these  and  other  in- 
structions that  were  given,  the  jury  could  not  have  been  led  to 
believe  that  the  right  of  the  defendants  to  claim  damages  for 
breach  of  the  warranties  was  cut  off  or  waived  by  any  other 
kind  of  acceptance  than  an  acceptance  in  full  discharge  of  the 
contract. 

As  to  the  second  and  sixth  instructions  and  the  first  part  of 
the  seventh  instruction  given  for  the  plaintiff,  it  may  be  said 
of  them,  as  was  said  in  Village  of  Sheridan  v.  Hihbard,  119  111. 
307:  "It  is  an  error  to  suppose  that  every  instruction  asked 
by  a  plaintiff  must,  without  regard  to  the  office  or  purpose 
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it  is  intended  to  subserve,  have  embodied  in  it  every  fact  or 
element  essential  to  sustain  the  plaintiff's  action,  nor  is  it  ne- 
cessary to  negative  matters  of  mere  defense." 

The  second  instruction  simply  stated  the  amount  which 
plaintiff  would  be  entitled  to  by  the  terms  of  the  contract,  if 
he  was  entitled  to  recover  at  all;  it  by  no  means  excluded  or 
negatived  the  right  of  the  defendants  to  offset  against  such 
amount  the  damages  which  they  might  succeed  in  proving. 

The  sixth  instruction  and  the  first  sentence  of  the  seventh 
intended  to  call  the  attention  of  the  jury  to  the  time  allowed 
to  the  defendants  for  the  purpose  of  testing  the  machine. 
Therein  the  jury  were  told  that  if  the  time  for  making  the 
test,  which  by  the  terms  of  the  contract  expired  on  September 
1,  1886,  was  extended  beyond  that  date  by  arrangement  be- 
tween the  parties,  then  whatever  the  defendants  were  required 
to  do  by  September  1, 1886,  either  in  the  matter  of  rejecting 
the  machine  or  of  accepting  it,  —  whether  such  acceptance 
should  be  in  full  discharge  of  the  contract,  or  with  a  reserva- 
tion of  the  right  to  offset  damages  for  breach  of  the  warranties, 
—  they  might  do  at  the  expiration  of  the  period  as  thus  ex- 
tended. There  was  nothing  in  the  language  used  that  could 
by  any  possibility  have  been  construed  as  a  denial  of  the  right 
to  claim  damages  for  a  failure  to  fulfill  the  guaranties. 

We  perceive  no  such  error  in  the  record  as  will  justify  us 
in  reversing  the  judgment. 

The  judgment  of  the  appellate  court  is  affirmed. 


Salbs.  —  Right  to  Recovbr  Damages  for  the  breach  of  an  express  war- 
ranty ot  quality  sarvives  the  acceptance  of  the  goods  by  the  vendee,  whether 
the  sale  be  regarded  as  executory  or  in  prtesentL  The  vendee  is  under  no 
obligation  to  return  the  goods:  Fairhank  Canning  Co.  v.  Metzger,  118  N.  Y. 
260;  16  Am.  St.  Rep.  753,  and  note;  Shupe  v.  CoUender,  66  Conn.  489.  Com- 
pare Piereon  t.  Crooks,  115  N.  Y.  539;  12  Am.  St  Rep.  831. 
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SiEQEL,   Cooper,   &   Co.   v,  Chicago  Trust   and 
Savings  Bank. 

(131  Illinois,  6C9.] 

Negotiablk  Instkdmbnts  —  Promissory  Note — Consideration. —  A  writ- 
ten promise  to  pay  a  certain  sum  of  money  at  a  day  certain  for  a  consid- 
eration  thereafter  to  be  rendered,  is  a  valid  promissory  note,  and  depends 
for  its  validity  upon  the  implied  promise  of  the  payee  to  furnish  the 
consideration  at  the  time  and  in  the  manner  stipulated. 

Nkootiablb  Instruments  —  Promissory  Note  —  Recital  of  Considera- 
tion AS  Affectinq  Negotiability. — The  mere  fact  that  the  considera- 
tion for  which  a  note  is  p;iven  is  recited  in  it,  although  it  may  appear 
thereby  that  it  was  given  for  and  in  consideration  of  an  executory  con- 
tract or  promise  on  the  part  of  the  payee,  will  not  destroy  its  negotia- 
bility, unless  it  appears  through  the  recital  that  it  qualifies  the  prouu:je 
to  pay,  and  renders  it  conditional  and  uncertain,  either  as  to  the  time 
of  payment  or  the  sum  to  be  paid. 

Negotiable  Instruments. — Negotiability  of  Note  received  before  ma- 
turity, and  before  a  failure  of  consideration,  is  not  affected  by  the  fact 
that  the  consideration  was  to  be  thereafter  realized,  or  that  from  some 
contingency  it  might  never  be  enjoyed. 

Negotiable  Instruments  —  Recital  of  Consideration  in  Note  as  Af- 
fecting Negotiability.  — Where  a  note  recites  the  consideration  upon 
which  it  rests,  an  indorsee  taking  it  before  maturity  is  chargeable  with 
notice  of  such  recital.  The  recital  is  not,  however,  sufficient,  of  itself,  to 
advise  him  that  there  was,  or  necessarily  would  be,  a  failure  of  considera- 
tion; still,  if  at  the  time  of  the  indorsement  the  consideration  had  in  fact 
failed,  the  recital  might  be  sufficient  to  put  him  on  inquiry,  and,  in  con- 
nection with  other  facts,  amount  to  notice. 

Negotiable  Instruments — Time  of  Payment  of  Note  as  Affecting  Ne- 
gotiability. —  If  the  parties  insert  a  specific  day  of  payment  in  a  note,  it 
is  then  payable  at  all  events,  and  its  negotiability  is  not  affected,  although 
an  uncertain  and  different  time  of  payment  is  also  inserted. 

Negotiable  Instruments. — Condition  in  Note  Postponing  Time  of 
Payment  until  tlie  happening  of  some  uncertain  or  contingent  event  will 
destroy  its  negotiability;  but  if  the  maker  promises  to  pay  a  sum  certain 
at  a  specified  day  to  a  designated  person,  it  is  then  negotiable,  though  it 
also  contains  a  recital  of  tlie  consideration  upon  which  it  is  based,  and 
the  latter,  if  executory,  may  not  have  been  performed. 

John  C.  Richherg,  for  the  appellants. 

Flower,  Smith,  and  Musgrave,  for  the  appellee. 

Shope,  J.  This  was  an  action  of  assumpsit,  by  appellee, 
against  appellants,  upon  the  following  instrument:  — 

"$300.  Chicago,  March  5,  1887. 

"On  July  1,  1887,  we  promise  to  pay  D.  Dalziel,  or  ortier, 
the  sum  of  three  hundred  dollars,  for  the  j)riv'lege  of  one 
framed  advertising  sign,   size x inches,  one  end  of 
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each  of  one  hundred  and  fifty-nine  street-cars  of  the  North 
Chicago  City  Railway  Company,  for  a  term  of  three  months- 
from  May  15,  1887.  Siegel,  Cooper,  &  Co." 

Which  was  indorsed  by  Dalziel,  the  payee,  to  appellee,  for 
value,  on  the  day  of  its  execution. 

The  first  question  presented  is.  Is  this  instrument  negoti- 
able? and  this  question  has  been  answered  affirmatively  by 
the  circuit  and  appellate  courts.  The  appellate  court  having 
affirmed  the  judgment  in  favor  of  the  plaintiff,  the  case  is 
brought  here  by  appeal,  upon  certificate  of  importance  granted 
by  that  court. 

It  appears  that  before  the  time  when  the  privilege  of  adver- 
tising was  to  commence,  Dalziel  forfeited  any  right  he  may 
have  acquired  to  use  the  cars  in  the  manner  indicated,  and 
the  privilege  specified  never  was  furnished  appellants;  and  it 
is  insisted  that  the  instrument  is  a  simple  contract  only,  and 
that  therefore  the  same  defense  —  failure  of  consideration  — 
is  available  against  the  indorsee  of  the  paper  for  value,  and 
before  due,  as  might  be  interposed  against  such  paper  in  the 
hands  of  the  payee.  It  is  also  insisted  that  the  instrument 
shows,  on  its  face,  that  payment  depended  upon  a  condition 
precedent  to  be  performed  by  the  payee,  and  therefore  the 
indorsee  took  it  with  notice,  and  by  the  failure  of  the  payee 
to  perform  the  condition,  no  right  of  recovery  exists  in  the  in- 
dorsee. It  is  not  contended  that  the  indorsee  had  any  other 
notice  that  that  contained  in  the  instrument  itself,  and  it  is 
apparent  that  at  the  time  of  its  indorsement,  which  was  the 
day  of  its  execution,  no  right  to  the  consideration  had  accrued 
to  the  makers.  It  is  a  promise  to  pay  a  certain  sum  of  money 
at  a  day  certain,  for  a  consideration  thereafter  to  be  rendered, 
and  depends  for  its  validity  upon  the  implied  promise  of  the 
payee  to  furnish  the  consideration  at  the  time  and  in  the  man- 
ner stipulated;  that  is,  it  is  a  promise  to  pay  a  sum  certain 
on  a  particular  day  in  consideration  of  the  promise  of  the 
payee  to  do  and  perform  on  his  part.  A  promise  is  a  valuable 
consideration  for  a  promise. 

But  the  question  remains,  whether  the  statement  or  the 
recital  of  the  consideration  on  the  face  of  the  instrument  im- 
pairs its  negotiability,  and  in  this  instance  amounts  to  a 
condition  precedent.  The  mere  fact  that  the  consideration  for 
which  a  note  is  given  is  recited  in  it,  although  it  may  appear 
tliereby  that  it  was  given  for  or  in  consideration  of  an  execu- 
tory  contract  or  pron)ise  on  the   oart  of  the  payee,  will   not 
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^Jestroy  its  negotiability,  unless  it  appears,  through  the  reci- 
tal, that  it  qualifies  the  promise  to  pay,  and  renders  it  con- 
ditional or  uncertain,  either  as  to  the  time  of  payment  or  the 
eum  to  be  paid:  Daniel  on  Negotiable  Instruments,  sees.  790- 
797;  Davis  y.  McCready,  17  N.  Y.  230;  72  Am.  Dec.  461; 
State  Nat.  Bank  v.  Cason,  39  La.  Ann.  865;  Goodloe  v.  Taylor^ 
13  N.  C.  458;  Stevens  v.  Blunt,  7  Mass.  240. 

In  State  Nat.  Bank  v.  Cason,  39  La.  Ann.  865,  it  is  said: 
^'  PlaintiflF  received  the  note  before  maturity,  and  before  a  fail- 
ure of  the  consideration.  Even  if  it  were  known  to  him  that 
the  consideration  was  future  and  contingent,  and  that  there 
might  be  offsets  against  it,  this  would  not  make  him  liable  to 
the  equities  between  the  defendant  and  the  payee.  It  cannot 
affect  the  negotiability  of  a  note  that  its  consideration  is  to  be 
hereafter  realized,  or  that,  from  contingency,  it  may  never  be 
■enjoyed." 

The  most  that  can  be  said  of  a  recital  in  the  instrument 
itself,  of  the  consideration  upon  which  it  rests,  is,  that  the 
indorsee  taking  it  before  maturity  is  chargeable  with  notice 
of  the  recital.  Such  recital,  however,  is  not  sufficient,  of  it- 
eelf,  to  advise  him  that  there  was,  or  would  necessarily  be,  a 
failure  of  consideration,  but  if,  at  the  time  of  the  indorsement, 
the  consideration  has  in  fact  failed,  the  recital  might  be  suffi- 
•cient  to  put  him  upon  inquiry,  and,  in  connection  with  other 
facts,  amount  to  notice:  Henneberry  v.  Morse,  56  111.  394. 
The  case  at  bar  does  not,  however,  fall  within  the  rule  just 
«tated;  for  the  assignment  was  made  the  same  day  the  note 
was  made,  and  by  the  terms  of  the  recital  it  was  apparent  the 
payee  was  required  to  do  no  act  till  the  15th  of  May  following, 
—  an  interval  of  seventy  days. 

There  is  a  distinction,  clearly  recognized  in  the  authorities, 
between  an  instrument  payable  at  a  particular  day,  and  one 
payable  upon  the  happening  of  some  event;  and  the  rule  is, 
that  where  the  parties  insert  a  specific  date  of  payment,  the 
instrument  is  then  payable  at  all  events,  and  this  although, 
in  the  same  instrument,  an  uncertain  and  different  time  of 
payment  may  be  mentioned,  as  that  it  shall  be  payable  upon 
A  particular  day,  or  upon  the  completion  of  a  house,  or  the 
performance  of  other  contracts,  and  the  like:  McCarty  v. 
Howell,  24  111.  341,  and  authorities  supra.  But  the  doctrine 
•of  this  and  kindred  cases,  where  there  are  both  a  certain  day 
■of  payment  and  one  more  or  less  contingent,  need  not  be  here 
invoked;  for  the  time  of  payment  in  the  instrument  under  con- 
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sideration  is  not  made  to  depend  upon  the  happening  or  not 
happening  of  any  event,  but  is  epecific  and  certain,  and  must 
occur  by  the  efflux  of  time,  alone. 

If,  therefore,  it  be  conceded,  as  it  must,  that  a  condition  in- 
Berted  in  a  promissory  note,  postponing  the  day  of  payment 
until  the  happening  of  some  uncertain  or  contingent  event, 
will  destro}'  its  negotiability,  and  render  the  instrument  a 
mere  agreement,  yet  under  the  authorities,  if  by  the  instru- 
ment the  maker  promises  to  pay  a  sura  certain  at  a  day  cer- 
tain to  a  certain  person  or  his  order,  such  instrument  must  be 
regarded  as  negotiable,  although  it  also  contains  a  recital  of 
the  consideration  upon  which  it  is  based,  and  although  it 
further  appear  that  such  consideration,  if  executory,  may  not 
have  been  performed.  Here  the  money  was  payable,  abso- 
lutely, on  the  first  day  of  July,  1887,  —  a  time  when  the  con- 
tract for  the  advertising  could  not  have  been  completed.  If 
the  instrument  had  remained  the  property  of  the  payee,  and 
upon  its  maturity  and  performance  to  that  time  suit  had  been 
brought,  it  is  clear  that  no  plea  of  partial  failure  of  considera- 
tion could  have  been  sustained,  for  the  reason  tliat  the  entire 
term  had  not  then  expired.  No  analysis  of  the  instrument 
itself  is  necessary.  The  most  careful  examination  of  it  will 
fail  to  disclose  a  condition  precedent  to  the  payment  of  the 
money  at  the  time  stipulated.  Nor  is  there  anything  in  the 
recital  of  the  consideration  to  put  the  indorsee  upon  inquiry 
at  the  time  the  indorsement  was  made.  Indeed,  it  is  clear 
that  at  that  time  no  inquiry  would  have  led  to  notice  that 
Dalziel  would  fail  to  comply  with  his  contract  on  the  15th  of 
May  thereafter,  when  the  term  was  to  commence.  All  that 
the  recitals  would  give  notice  of  was,  that  the  note  was  given 
in  consideration  of  an  agreement  on  the  part  of  the  payee 
that  the  privilege  of  advertisement  named  should  be  enjoyed 
by  the  makers  for  three  months  from  May  15,  1887.  Giving 
to  the  language  employed  its  broadest  possible  meaning,  it 
cannot  be  construed  as  notice  to  the  indorsee  of  the  future 
breach  of  the  contract  by  Dalziel.  The  presumption  of  law 
would  be,  that  the  contract  would  be  carried  out  in  good  faith, 
and  the  consideration  performed  as  stipulated.  The  makers 
had  put  their  promissory  note  into  the  hands  of  Dalziel  upon 
an  expressed  consideration  which  they  were  thereafter  to  re- 
ceive, and  for  the  performance  of  which  they  had  seen  fit  to 
rely  upon  the  undertaking  of  Dalziel,  and  we  are  aware  of  no 
rule  by  which  they  can  hold  this  indorsee  for  value,  before 
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due  and  before  the  time  of  performance  was  to  begin,  charge- 
able with  notice  that  the  promise  upon  which  the  makers  re- 
lied would  not  be  kept  and  performed:  Wade  on  Notice,  sec. 
94  a;  Loomis  v.  Mowry,  8  Hun,  312;  Davis  v.  McCready,  17 
N.  Y.  230;  92  Am.  Dec.  461. 

It  is  also  contended  that  the  court  erred  in  giving  the  eighth 
instruction  in  behalf  of  appellee,  as  to  the  meaning  of  the 
words  "good  faith."  Without  pausing  to  discuss  the  instruc- 
tion, we  think  it  clear  that  appellants  w^re  not  prejudiced 
thereby,  and  that  no  inference  unfavorable  or  prejudicial  to 
them  could  have  been  drawn  therefrom  by  the  jury.  While, 
therefore,  the  instruction  may  be  regarded  as  inaccurate,  it 
worked  no  injury,  and  appellants  cannot  complain:  See  Corn- 
stock  v.  Hannah,  76  111.  530. 

Other  minor  objections  are  urged,  which,  it  is  sufficient  to 
say,  we  have  examined  with  care,  but  find  no  prejudicial 
error. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Promissort  Notbs  —  Consideration.  —  An  executory  contract  may  be 
the  consideration  of  a  promissory  note:  McGoioen  v.  West,  7  Mo.  5C9;  38 
Am.  Des.  468;  Long  v.  Allen,  2  Fla.  403;  60  Am.  Dec.  281. 


Postal  Telegraph  Cable  Company  v.  Lathrop. 

[181  Illinois,  675.] 

Appxals  —  Reviewing  Evidence.  —  The  supreme  court  may  examine  the 
evidence  for  the  purpose  of  deciding  as  to  the  correctness  of  instructions 
or  whether  or  not  there  was  any  evidence  tendinpj  to  support  a  material 
element  in  the  cause  of  action  or  defense;  bat  it  cannot  examine 
evidence  to  determine  whether  the  lower  court  found  correctly  as  to  the 
facts  in  issue,  respecting  which  the  evidence  was  conflicting,  nor  can  it 
examine  the  opinion  of  that  court  to  ascertain  what  the  facts  were  found 
to  be. 

Tileoraph  Companibs  —  Liability  fob  Mistake  in  Transmission  op 
Message. — If  a  message  as  written,  read  in  the  light  of  a  well-known 
usage  in  commercial  correspondence,  reasonably  informs  the  operator 
that  the  message  is  one  of  business  importance,  and  discloses  the 
transaction  so  far  as  is  necessary  to  accomplish  the  purpose  for  which  it 
is  sent,  the  company  is  liable  for  all  direct  damages  resulting  from  a 
negligent  failure  to  transmit  it  as  written  within  a  reasonable  time, 
nnless  such  negligence  is  in  some  way  excused.  The  message  need  not 
on  its  face  disclose  the  nature  of  the  business  so  that  the  operator  may 
understand  its  meaning  as  to  the  article,  quantity,  quality,  or  price. 

IsBTBucnoNS  Rather  in  the  Nature  of  a  RisuiBA  of  thk  Kvidencb 
and  an  argument,  than  concise  statements  of  law,  should  be  refused. 
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Case  to  recover  damages  for  a  mistake  in  the  transmission 
of  a  telegraphic  message.  The  message,  as  written  and  re- 
ceived by  the  company,  read  as  follows:  — 

*'  W.  H.  Crossman  &  Bro.  —  Put  stop-order  on  five  thousand 
December  at  seventeen  centa  This  order  good  until  counter- 
manded. C.  D.  Lathrop  &  Co," 

The  message  as  transmitted  and  delivered  read  as  follows:  — 
"  W.  H.  Crossman  &  Bro. — Put  stop-order  on  five  thousand 
December  at  seventy  cents.     This  order  good  until  counter- 
manded. C.  D.  Lathrop  &  Co." 

The  other  facts  are  stated  in  the  opinion.    Judgment  for  plain- 
tiffs, and  defendant  appeals. 

James  L.  High,  for  the  appellant. 

Dexter,  Herrick,  and  Allen,  for  the  appellees. 

Wilkin,  J.  It  seems  to  be  thought  by  counsel  for  appel- 
lant that,  notwithstanding  the  judgment  of  affirmance  in  the 
appellate  court,  controverted  questions  of  fact  may  still  be  re- 
viewed in  this  court,  because,  as  is  said,  the  appellate  court 
has  not  expressly  found,  in  terms,  against  appellant  on  these 
questions,  and  because  portions  of  its  opinion  are  inconsistent 
with  and  negative  the  presumption. of  such  a  finding.  This 
position  is  untenable.  Sections  87  and  89  of  our  Practice  Act, 
chapter  116,  prohibit  this  court  from  re-examining  contro- 
verted questions  of  fact  in  all  cases  of  this  kind.  We  may 
look  into  the  evidence  for  the  purpose  of  deciding  as  to  the 
correctness  of  instructions,  or,  in  a  proper  case,  to  determine 
whether  or  not  there  is  any  evidence  tending  to  support  a  ma- 
terial element  in  the  cause  of  action  or  defense.  In  such  cases 
it  becomes  necessary  to  examine  the  evidence,  in  order  to  settle 
questions  of  law;  but  we  have  uniformly  held  that  we  cannot 
examine  evidence  to  determine  whether  the  appellate  court 
found  correctly  as  to  the  facts  in  issue:  See  Montgomery  v. 
Black,  124  111.  62,  and  cases  cited;  Commercial  Nat.  Bank  v. 
Proctor,  98  111.561;  Darlington  v.  Chamberlin,  120  111.585; 
Sangamon  Coal  Mining  Co.  v.  Wiggerhaus,  122  111.  281;  Hayes 
V.  Massachusetts  Mut.  L.  Ins.  Co.,  125  111.  631.  We  also  said  in 
Coalfield  Co.  v.  Peck,  98  111.  145,  that  we  could  not  look  to  the 
opinion  of  the  appellate  court  to  ascertain  what  that  court 
found  the  facts  to,  be. 

The  controlling  question  in  the  case,  so  far  as  we  are  at  lib- 
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eriy  to  pass  upon  it,  arises  on  the  refusal  of  the  trial  court  to 
give  the  third  instruction  asked  by  appellant,  as  follows:  — 

"The  jury  are  instructed  that  the  defendant  is  only  liable 
for  such  damages,  if  any,  as  were  actually  contemplated,  or 
which  might  reasonably  be  supposed  to  have,  been  contem- 
plated, by  the  parties  in  the  delivery  and  receipt  of  the  mes- 
sages in  the  transmission  of  which  the  alleged  errors  occurred. 
And  if  the  jury  believe,  from  the  evidence,  that  such  messages 
were  not  suflBciently  clear  or  precise  to  inform  the  agents  of 
the  defendant  receiving  them,  of  their  meaning,  and  of  the 
possible  risk  and  damage  which  might  result  from  mistakes 
in  their  transmission,  and  that  such  facts  were  not  disclosed 
by  the  plaintiffs  to  the  defendant  or  its  agent,  then  the  defend- 
ant cannot  be  charged  with  having  contemplated  the  special 
damages  claimed  by  the  plaintiffs  in  this  action,  and  plain- 
ti£F8  are  only  entitled  to  recover  the  amount  actually  paid  by 
them  for  the  sending  of  such  messages,  with  interest  at  six 
per  cent  from  the  date  of  payment  to  the  date  of  your  verdict." 

It  is  earnestly  contended  by  counsel  for  appellant,  that  the 
messages,  "  Please  buy,  in  addition  to  thousand  August, 
one  thousand  cheapest  month,"  and  ''  Put  stop-order  on  five 
thousand  December,  at  seventeen  cents,"  were,  unexplained, 
meaningless  and  unintelligible  to  the  operator  of  appellant 
who  transmitted  them,  and  therefore,  as  in  case  of  cipher  dis- 
patches, no  special  or  consequential  damages  could  have  been 
reasonably  contemplated  by  the  parties  when  they  were  sent, 
and  hence  none  can  be  recovered  in  this  suit.  This  position  is 
based  on  the  rule  of  damages  announced  in  Hadley  v.  Baxen- 
dalcy  9  Ex.  341,  and  followed  generally  in  this  country  as 
well  as  England.  In  any  view  of  that  rule,  as  applied  to  this 
case,  the  instruction  is  too  narrow.  The  evidence  shows  tiiat 
at  the  time  of  sending  these  dispatches,  appellees  were,  and 
had  for  some  time  prior  thereto  been,  engaged  in  the  business 
of  jobbers  in  coffee,  tea,  and  sugar  in  the  city  of  Chicago;  that 
Crossman  and  Brother  were  commission  merchants  in  New 
York,  buying  and  selling  coffee,  rubber,  and  hides  on  commis- 
sion; that  appellant  had  a  branch  office  near  the  place  of  busi- 
ness of  appellees,  from  which  the  messages  in  question  were 
sent,  and  had  frequently  sent  others  pertaining  to  their  busi- 
ness. It  also  tends  to  show  that  from  business  transactions 
in  New  York  between  appellant  and  the  firm  of  Crossman  and 
Brother,  appellant  knew  the  business  in  which  the  latter  firm 
was  engaged.     It  is  in  proof  that  during  the  month  of  June. 
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1887,  and  prior  to  the  first  mistake  complained  of,  a  number 
of  dispatches  were  sent  by  appellees  to  Grossman  and  Brother 
from  appellant's  Chicago  office.  One  on  the  13th  read:  "  Please 
wire  us  to-day  whether  you  do  or  do  not  execute  our  order  for 
five  thousand  bags,  as  we  must  place  it  elsewhere  if  you  de- 
cline." Another  of  the  same  date  refers  to  *'  five  thousand  bags." 
It  must  at  least  be  conceded  that  there  is  evidence  tending  to 
show  that  from  their  previous  dealings  appellant  knew,  or 
might  by  reasonable  diligence  have  understood,  the  purport  of 
these  messages.  Therefore,  in  detei  mining  whether  or  not  the 
messages  were  sufficient  to  inform  the  operator  of  their  mean- 
ing, and  of  the  possible  risk  of  loss  to  appellees  by  a  mistake 
in  transmitting  them,  the  jury  should  have  been  left  free  to 
consider  all  the  facts  and  circumstances  proved  in  the  case, 
bearing  on  that  question,  whereas  the  instruction  limits  the 
inquiry  to  that  which  appears  in  the  dispatches  themselves, 
and  to  such  facts  as  may  have  been  disclosed  by  the  plaintiffs 
to  the  defendant  or  its  agent  at  the  time  they  were  sent:  See 
2  Thompson  on  Negligence,  857. 

On  the  question  as  to  how  far  mere  indefiniteness  in  the 
language  of  a  message  will  defeat  a  recovery  for  consequential 
damages  against  a  telegraph  company,  the  decisions  cannot 
be  said  to  be  harmonious.  Counsel  for  appellant  contends 
that  the  better  line  of  authorities  sustains  the  rule  announced 
in  this  instruction,  viz.,  that  the  operator  who  transmits  a 
message  must  be  able  to  understand  its  meaning  as  to  quan- 
tity, quality,  price,  etc.,  as  the  sender  and  party  to  whom  it 
is  sent  themselves  understood  it,  otherwise  it  is  said  he  can- 
not reasonably  be  supposed  to  have  contemplated  damages  as 
the  probable  consequence  of  a  failure  to  correctly  transmit  it. 
While  some  of  the  cases  cited  go  to  that  extent,  especially 
where  the  message  is  in  cipher,  another  line  of  decisions,  and, 
we  think,  founded  on  the  better  reasons,  hold  that  where 
enough  appears  in  the  message  to  show  that  it  relates  to  a 
commercial  business  transaction  between  the  corresj)ondents» 
it  is  sufficient  to  charge  the  company  with  damages  resulting 
from  its  negligent  transmission. 

In  United  States  Tel.  Co.  v.  Wenger,  55  Pa.  St.  262,  93  Am. 
Dec.  751,  a  message  read:  **  Buy  fifty  (50)  Northwestern,  fifty 
(50)  Prairie  du  Chien,  limit  forty-five  (45)."  There  was  a 
delay  by  the  telegraph  company  in  its  delivery,  resulting  in  a 
loss  to  the  sender  on  account  of  the  advance  in  price  of  Chi- 
cago and  Northwestern  Railway  Company  stock,  and  the  Mil- 
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waukee  and  Prairie  du  Chien  Railway  Company  stock,  which 
the  message  was  intended  to  order  purchased.  The  supreme 
court  of  Pennsylvania  sustained  a  recovery,  saying:  "The  dis- 
patch was  such  as  to  disclose  the  nature  of  the  husiness  to 
which  it  related,  and  that  loss  might  be  vnry  likely  to  occur 
if  there  was  a  want  of  promptitude  in  transmitting  it,  contain- 
ing the  order." 

In  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421,  14  Am.  Rep. 
38,  the  message  was,  "  Sell  one  hundred  (100)  Western  Union; 
answer  price."  The  message  as  delivered  read,  "  Sell  one 
thousand  (1,000),"  instead  of  "one  hundred  (lOO)."  The 
message  was  intended  as  an  order  to  sell  one  hundred  shares 
of  stock  in  Western  Union  Telegraph  Company.  Tiie  agent, 
obeying  the  order  as  delivered,  sold  one  thous.ind  shares  of 
said  stock,  and  to  fill  the  order,  was  compelled  to  buy  nine 
hundred  shares.  We  held  that  the  plaintiff  was  entitled  to 
recover  the  difference  between  the  price  for  which  the  shares 
of  stock  were  sold  and  that  which  he  was  compelled  to  pay  for 
those  purchased.  On  the  question  as  to  the  sufliciency  of  the 
dispatch  to  inform  the  agent  of  the  transaction  to  which  it 
referred,  so  as  to  charge  the  telegraph  company  with  resulting 
damages,  the  rule  announced  in  United  States  Tel.  Co.  v.  Wen- 
ger,  55  Pa.  St.  262,  93  Am.  Dec.  751,  was  approved,  and  it  was 
held  that  the  dispatch  disclosed  the  nature  of  the  business  as 
fully  as  the  case  demanded.  On  a  second  appeal  ( Western 
Union  Tel.  Co.  v.  Tyler,  74  111.  168,  24  Am.  Rep.  279)  by  gen- 
eral language,  the  decision  is  reaffirmed. 

In  Telegraph  Co.  v.  Griswold,  37  Ohio  St.  302,  41  Am.  Rep. 
bO'J,  a  dispatch  read:  "  Will  you  give  one  fifty  for  twenty-five 
hundred  at  London;  answer  at  once,  as  I  have  only  till  to- 
night." As  delivered,  it  read,  "one  five"  instead  of  "one 
fifty."  As  written,  it  was  an  i-quiry  whether  the  sendee 
would  pay  $1.50  in  gold  for  two  thousand  five  hundred  bush- 
els of  flax-seed  at  London,  Ontario,  the  parties  having  pre- 
viously corresponded  on  the  subject.  The  sendee  replied  to 
the  dispatch  as  received,  ordering  the  purchase,  and  he  recov- 
ered from  the  telegraph  company  the  difference  in  price.  On 
appeal  to  the  supreme  court,  it  was  contended,  as  it  is  here, 
that  the  message  was  indefinite,  and  therefore  the  recovery 
below  unauthorized.  But  the  court  said:  "It  appeared  upon 
its  face  that  it  related  to  a  business  transaction,  —  a  transac- 
tion involving  the  purchase  and  sale  of  property.  The  com- 
pany was  therefore  apprised  of  the  fact  that  a  pecuniary  loss 
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might  result  from  an  incorrect  transmission  of  the  message. 
Where  this  appears,  there  is  no  such  obscurity  as  relieves  the 
company  from  liability  for  negligently  failing  to  transmit  and 
deliver  a  message  in  the  language  in  which  it  was  received." 

In  Marr  v.  Western  Union  Tel.  Co.,  85  Tenn.  530,  a  message 
was  delivered  to  the  company  reading,  "  Buy  one  hundred 
shares  Memphis  and  Charlestown."  As  delivered,  it  read, 
"  Buy  one  thousand  shares  Memphis  and  Charlestown."  The 
recovery  for  consequential  damages  was  sustained,  the  supreme 
court  of  that  state  saying:  "This  message  was  so  written  that 
the  slightest  reflection  would  enable  the  operator  who  under- 
took its  transmission  to  see  its  commercial  importance,  and 
put  him  on  his  guard  against  error." 

In  Western  Union  Tel.  Co.  v.  Blanchard,  68  Ga.  299,  45  Am. 
Rep.  480,  the  message  sent  read,  "  Cover  two  hundred  Septem- 
ber, one  hundred  August."  By  an  error  in  its  transmission, 
as  received  it  read,  "two  hundred  August,"  instead  of  *^'one 
hundred."  As  sent,  it  was  an  order  to  sell  one  hundred  bales 
of  cotton  for  August  delivery,  and  two  hundred  for  September 
delivery.  The  agent  sold  two  hundred  bales  for  August,  and 
plaintiff  was  compelled  to  buy  one  hundred  at  a  loss,  in  order 
to  meet  the  sale.  A  recovery  for  this  loss  was  sustained  by 
the  supreme  court  of  that  state  in  the  following  language:  "As 
to  the  fifth  ground  in  the  request  to  charge,  we  do  not  see  but 
what  the  message  sought  to  be  transmitted  was,  according  to 
the  proof,  an  ordinary  commercial  message,  intelligible  to 
those  engaged  in  cotton-dealing,  and  we  can  see  no  special 
purpose  intended  by  the  sender  which  was  unknown  to  the 
company,  so  as  to  vary  the  rule  of  liability.  There  was  at 
least  enough  known  to  show  it  was  a  commercial  message  of 
value,  and  that  is  sufficient."  See  also  Squire  v.  Western  Union 
Tel.  Co.,  98  Mass.  232;  93  Am.  Dec.  157;  Pepper  v.  Western 
Union  Tel.  Co.,  87  Tenn.  554;  10  Am.  St.  Rep.  699;  Suther- 
land on  Damages. 

All  the  cases  which  hold  that  a  telegraph  company  is  not 
liable  for  consequential  damages  for  a  failure  to  transmit  a 
dispatch  as  received,  on  the  ground  of  indefiniteness  or  obscu- 
rity in  the  language  of  the  message,  do  so  upon  the  ground 
that  unless  the  agent  of  the  company  may  reasonably  know 
from  the  message  itself,  or  is  informed  by  other  means,  that 
it  relates  to  a  matter  of  business  importance,  he  cannot  be 
supposed  to  have  contemplated  damages  as  a  result  from  his 
failure  to  send  it  as  written,  as  in  the  case  of  cipher  dispatches. 
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The  supreme  court  of  Wisconsin,  in  Candee  v.  Western  Union 
Tel.  Co.,  34  Wis.  472,  say:  "The  operator,  who  represents  the 
company,  and  may  for  this  purpose  be  said  to  be  the  other 
party  to  the  contract,  cannot  be  supposed  to  look  upon  such  a 
message  as  one  pertaining  to  transactions  of  pecuniary  value 
and  importance,  and  in  respect  to  which  pecuniary  loss  or 
damage  will  naturally  arise  in  case  of  his  failure   or  omis- 
sion to  send  it.     It  may  be  a  mere  item  of  news,  or  some 
other  communication  of  a  trifling  and  unimportant  character." 
It  is  clear  enough  that  applying  the  rule  in  Iladley  v.  Bax- 
endale,  9  Ex.  341,  a  recovery  cannot  be  had  for  a  failure  to 
correctly   transmit  a  mere  cipher  dispatch,  unexplained,  for 
the  reason  that  to  one  unacquainted  with  the  meaning  of  the 
ciphers  it  is  wholly  unintelligible  and  nonsensical.     An  oper- 
ator would,  therefore,  be  justifiable  in  saying  it  can  contain 
no  information  of  value  as  pertaining  to  a  business  transac- 
tion, and  a  failure  to  send  it,  or  a  mistake  in  its  transmission, 
can  reasonably  result  in  no  pecuniary  loss.     The  messages  in 
this  case,  however,  are  not  cipher  dispatches.     Their  language 
is  plain  and  intelligible  to  every  one  who  can  read,  so  far  as 
they  purport  to  disclose  the  business  to  which  they  relate. 
They  are  abbreviations,  and  clearly  indicate  that  they  relate 
to  business  transactions  between  the  sender  and  sendee.     The 
first  message,  "Please  buy,  in  addition  to  thousand  August, 
one  thousand  cheapest  month,"  was  notice  to  the  agent   at 
Chicago  that  appellees  were  ordering  their   agents  in  New 
York  to  purchase  merchandise  for  them.     We  do  not  agree 
with  counsel  in  saying  that  it  might  as  well  be  construed  to 
be  an  order  "  for  a  thousand  toothpicks  or  a  thousand  papers 
of  pins,  as  anything  else."     Every  one  of  intelligence  knows 
that  such  articles  are  not  purchased  in  that  way.     Suj  pose, 
however,  that  the  agent  was  not  informed  as  to  the  quantity, 
quality,  and  value  of  the  merchandise  to  be  purchased,  by  the 
message;  would  that  justify  him  in  contemplating,  within  the 
rule  in  the  Hadley  case,  supra,  no  damages  as  a  result  of  his 
negligence  or  omission  of  duty  in  promptly  and  correctly  send- 
ing it  forward?    It  certainly  cannot  be  contended  that  the  agent 
must  he  informed  of  all  the  facts  and  circumstances  pertain- 
ing to  a  transaction  referred  to  in  a  telegram,  which  are  known 
by  the  parties   themselves,  to  make  his  company  liable  for 
more  than  nominal  damages.     If  it  should   be  so  held,  the 
telegraph  would  cease  to  be  of  practical  utility  in  the  com- 
mercial world 
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It  is  not  easy  to  state  a  case  in  which  it  can  be  said  the 
parties  contemplated,  at  the  time  of  contracting,  all  tlie  dam- 
ages which  would  probably  result  from  a  failure  to  perform  the 
contract.  We  think  the  reasonable  rule,  and  one  well  sus- 
tained by  authority,  is,  that  where  a  message,  as  written, 
read  in  the  light  of  well-known  usage  in  commercial  corre- 
spondence, reasonably  informs  the  operator  that  the  message 
is  one  of  business  importance,  and  discloses  the  transaction  so 
far  as  is  necessary  to  accomplish  the  purpose  for  which  it  is 
sent,  the  company  should  be  held  liable  for  all  the  direct 
damages  resulting  from  a  negligent  failure  to  transmit  it  as 
written,  within  a  reasonable  time,  unless  such  negligence  is  in 
some  way  excused.  Under  this  rule,  both  dispatches,  as  pre- 
sented to  appellant's  operator,  were  sufficiently  explicit  to 
charge  it  with  the  loss  sustained  by  appellees,  resulting  from 
what  has  been  found  by  the  jury  inexcusable  mistakes. 

Objection  is  also  urged  to  the  ruling  of  the  circuit  court  in 
giving,  modifying,  and  refusing  other  instructions;  also  in 
excluding  certain  evidence  offered  on  behalf  of  the  defendant 
below.  We  have  examined  these  several  points  of  objection, 
and  think  they  are  without  substantial  merit,  unless  it  be  as 
to  the  giving  of  the  fourth  and  fifth  instructions  on  behalf  of 
plaintififs.  They  are  subject  to  just  criticism.  They  violate 
a  wholesome  rule  of  practice  announced  in  Merrill  v.  Merrill^ 
20  111.  80.  They  are  very  lengthy,  are  rather  in  the  nature 
of  a.  risumi  of  the  evidence  and  an  argument,  than  concise 
statements  of  the  law,  and  for  that  reason  should  have  been 
refused.  But  after  having  carefully  compared  them  with  the 
evidence,  we  cannot  say  that  they  are  so  unfair  to  appellant 
as  to  have  misled  the  jury  to  its  prejudice. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  appellate  court  will  be  affirmed. 

Tklegraph  Companies.  —  A  telegraph  company  must  take  notice  that  the 
utmost  brevity  of  expression  is  cultivated  in  correspondence  by  telegraph, 
and  that  that  mode  of  communication  is  chiefly  resorted  to  in  matters  of  im< 
portance:  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531;  16  Am.  St.  Rep. 
920,  and  compare  cases  cited  in  note.  As  to  the  knowledge  of  the  iinpor- 
tance  of  the  message  aa  affectiug  the  question  of  damages,  see  note  to  WesUra 
Umon  Tel  Co.  t.  Coi^per,  10  Am.  St.  Rep.  785-788. 
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Trusts  —  LiKir  AaAiNsr  Trust  Estate.  —  A  claim  for  compensation  by  • 
person  employed  by  a  trustee  to  negotiate  a  loan  for  a  trust  estate 
without  an  order  of  court,  but  under  promise  from  the  trustee  that  the 
claim  should  be  paid  out  of  the  trust  fund,  cannot  be  enforced  against 
the  trust  estate,  in  the  absence  of  insolvency  on  the  part  of  the  trustee 
or  an  agreement  by  him  exempting  himself  from  personal  liability,  mak- 
ing the  claim  a  specific  lien  against  the  trust  fund.  The  only  remedy  is 
against  the  trustee  personally,  or  against  his  estate,  in  case  of  his  death. 

Trusts  —  Lien  ior  Employment  against  Trust  Estate.  —  As  a  general 
rule,  the  expenses  of  properly  administering  a  trust  are  a  lien  on  behalf 
of  the  trustee,  on  the  estate  in  his  hands,  and  he  will  not  l>e  compelled 
to  part  with  his  control  of  that  estate  until  such  expenses  are  paid. 
This  lien,  however,  unless  in  exceptional  cases,  does  not  extend  to  per- 
sons employed  by  the  trustee.  Their  only  remedy  for  compeusatiou  ia 
personal  against  the  trustee  employing  them. 

Peckham  and  Brown,  and  Temiey,  Bashford,  and  Tenney,  for 
the  appellant. 

William  C.  Wilson^  David  L.  Zook,  and  W.  T.  Burgess,  for 
the  appellees. 

ScHOLFiELD,  J.  Appellant's  case,  stated  briefly,  and  in  the 
inost  favorable  view  for  him  warranted  by  the  record,  is  this: 
He  was  employed  as  a  broker  by  the  trustee  of  the  Sherman 
House  property  in  Chicago,  to  obtain  a  loan  for  the  benefit  of 
that  trust.  The  best  interests  of  that  trust  required  that  tlie 
loan  should  be  obtained,  and  the  trustee  promised  him  that 
he  should  be  paid  for  obtaining  the  loan  a  stipulated  commis- 
sion from  the  trust  fund.  He  did  all  the  work  necessary  to 
obtain  the  loan;  but  before  the  corporation  from  which  the 
loan  was  to  be  obtained  signified  its  formal  acceptance  of  the 
terms  proposed  by  him.  the  trustee  by  whom  he  was  employed 
died.  A  subsequent  trustee  obtained  the  loan  on  substantially 
the  same  terms  as  those  for  which  he  had  negotiated,  and 
thus  the  trust  had  the  fruits  of  his  labor. 

It  is  not  alleged  that  the  agreement  between  the  trustee 
and  the  appellant  was,  that  the  trustee  should  not  be  person- 
ally liable  to  appellant  upon  their  contract,  or  that  the  com- 
pensation for  obtaining  the  loan  should  be  a  specific  lien  on 
the  trust  fund,  or  that  the  same  was  thereby  assigned  by  the 
trustee  to  the  appellant,  nor  is  it  alleged  that  the  trustee  was, 
or  that  his  estate  is  now,  insolvent.  The  question  is,  Does  the 
claim  of  appellant  for  compensation  for  his  services  in  obtain- 
ing the  loan  constitute  a  charge  against  the  trust  estate  which 
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a  court  of  equity  will  decree  payment  of  out  of  that  estate,  the 
fund  being  ample,  on  bill  filed  by  appellant? 

The  general  rule  is,  that  the  expenses  of  properly  adminis- 
tering a  trust  are  a  lien,  on  behalf  of  the  trustee,  on  the 
estate  in  his  hands,  and  he  will  not  be  compelled»to  part  with 
his  control  of  that  estate  until  each  expenses  are  paid.  But 
this,  unless  it  may  be  in  exceptional  cases,  does  not  extend  to 
persons  employed  by  the  trustee.  In  general,  their  only  rem- 
edy for  compensation  is  personal  against  the  trustee  employing 
them:  Hill  on  Trustees,  4th  Am.  ed.,  879,  *567;  Lewin  on 
Trusts,  7th  ed.,  549;  Perry  on  Trusts,  sec.  907;  Tiffany 
and  Bullard  on  Trusts,  583;  Worrall  v.  Harford,  8  Ves.  7,  *8; 
HerioVs  Hospital  v.  Ross,  12  Clark  &  F.  507;  Hall  v.  Saver,  1 
Hare,  570;  Francis  v.  Francis,  5  De  Gex,  M.  &  G.  108;  In  re 
Sadd,  34  Beav.  650;  Jones  v.  Dawson,  19  Ala.  672;  Fearn  v. 
Mayers,  53  Miss.  458. 

It  is  manifestly  irrelevant  to  notice  cases  where,  the  benefi- 
ciary of  a  fund  in  the  hands  of  a  trustee  becoming  indebted, 
it  has  been  held  the  creditor  may  have  satisfaction  from  the 
fund,  as  in  Frazier  v.  Brownlow,  3  Ired.  Eq.  237,  42  Am.  Dec. 
165,  cited  by  counsel  for  appellant,  since  this  is  not  the  con- 
tract of  the  beneficiary  of  the  fund,  but  of  the  trustee;  nor 
are  cases  that  might  be  cited,  where  it  has  been  held  that  so- 
licitors, etc.,  had  a  lien  upon  the  amount  realized  to  the  estate 
in  the  case  in  which  they  had  been  employed,  for  their  costs, 
because  appellant  is  not  a  solicitor  or  attorney  seeking  the  re- 
covery of  taxable  costs,  nor  is  he  seeking  the  enforcement  of 
a  lien  upon  a  specific  fund  brought  to  the  estate  through  hi& 
endeavors.  The  borrowed  money  was  paid  out  in  satisfaction 
of  previous  loans,  and  appellant  seeks  recourse  against  any 
unappropriated  trust  funds  of  the  estate. 

Counsel  for  appellant  cite  and  rely  upon  Noyes  v.  Blakeman 
6  N.  Y.  567,  and  New  v.  Nicoll,  73  N.  Y.  127,  29  Am.  Rep.  Ill, 
as  laying  down  a  rule  by  which  his  claim  may  be  sustained. 
Those  cases  certainly  go,  in  the  direction  of  his  contention, 
much  farther  than  any  other  cases  of  which  we  have  knowl- 
edge, but  if  we  were  to  concede  that  they  are  the  law  here,  it 
is  impossible  that  he  could  recover.  In  Noyes  v.  Blakeman, 
6  N.  Y.  567,  the  recovery  was  only  sustained  by  a  divided 
court,  and  then  upon  the  ground  that  the  agreement  was  that 
the  trustee  was  not  to  incur  any  personal  liability,  and  that 
the  claim  was  to  be  paid  out  of  the  income  of  the  trust  estate. 
In  New  v.  Nicoll,  73  N.  Y.  127,  29  Am.  Rep.  111.  it  is  con- 
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ceded  in  the  opinion  that  "  the  general  rule  undoubtedly  is, 
that  a  trustee  cannot  charge  the  trust  estate  by  his  executory 
contracts,  unless  authorized  to  do  so  by  the  terms  of  the  in- 
strument creating  the  trust.  Upon  such  contracts  he  is 
personally  liable,  and  the  remedy  is  against  him  personally." 
The  court,  however,  adds:  "  But  there  are  exceptions  to  this 
general  rule.  When  a  trustee  is  authorized  to  make  an  ex- 
penditure, and  he  has  no  trust  funds,  and  the  expenditure  is 
necessary  for  the  protection,  reparation,  or  safety  of  the  trust 
estate,  and  he  is  not  willing  to  make  himself  personally  liable, 
he  may,  by  express  agreement,  make  the  expenditure  a  charge 
upon  the  trust  estate.  In  such  case  he  could  himself  advance 
the  money  to  make  the  expenditure,  and  he  would  have  a  lien 
upon  the  trust  estate,  and  he  can,  by  express  contract,  trans- 
fer this  lien  to  any  other  party  who  may,  upon  the  faith  of  the 
trust  estate,  make  the  expenditure."  And  the  court  further 
adds:  "  It  was  not  sufficient  for  him  to  show  that  he  did  the 
work  upon  the  faith  or  credit  of  the  trust  estate.  He  could 
get  a  lien  or  charge  upon  the  trust  estate  only  by  virtue  of 
some  agreement  to  that  effect."  It  has  been  seen,  there  was 
here  no  agreement  releasing  the  trustee  from  liability  and  as- 
signing his  lien  to  appellant,  or  otherwise  creating  a  lien  in 
behalf  of  appellant  upon  the  trust  estate. 

We  express  no  opinion  whether,  if  the  facts  presented  to  us 
the  precise  case  before  the  New  York  court,  we  should  follow 
their  ruling.  It  is  sufficient  that  no  such  case  now  demands 
the  expression  of  our  opinion. 

Counsel  for  appellant  have  also  cited,  in  support  of  their 
contention,  our  decision  in  Greene  v.  Grimshaw,  11  111.  389. 
The  question  there  originated  in  the  probate  court,  and  was, 
whether  a  claim  presented  by  attorneys  at  law  against  an  es- 
tate for  professional  services  in  an  action  at  law,  whereby  as- 
sets of  the  estate  were  collected,  should  be  allowed  as  a  charge 
against  the  estate,  and  it  was  held  that  it  should.  The  statute 
then  in  force  provided  that  expenses  of  the  settlement  of  the 
estate  should  be  allowed  against  the  estate  in  the  second  class: 
R.  S.  1845,  sec.  115,  c.  110.  It  is  true,  the  statute  was  not 
cited  in  the  opinion,  but  the  only  controversy  was,  whether  the 
judgment,  in  the  recovery  of  which  the  attorney's  services  were 
rendered,  was  for  the  executrix  personally  or  for  the  estate, — 
the  controversy  assuming  that  if  for  the  latter,  the  estate  was 
liable,  and  bo  there  was  no  necessity  for  referring  to  the  stat- 
AH.  8t.  Bsp-  Vol.  XIX.  —5 
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ute.  The  decision,  therefore,  has  no  bearing  upon  the  question 
involved  here. 

It  is  earnestly  insisted  by  counsel  for  appellant  that  the 
death  of  the  trustee  before  the  consummation  of  the  negotia- 
tions to  borrow  naoney,  the  subsequent  transfer  of  the  trust 
property  to  another  person  acting  as  trustee,  and  the  subse- 
quent decision  of  the  courts  that  the  person  with  whom  appel- 
lant contracted,  and  the  person  to  whom  the  trust  property 
was  subsequently  transferred,  were  not  lawfully  appointed 
trustees,  are  exceptional  reasons  to  take  the  present  case  from 
without  the  operation  of  the  general  rule  as  stated  supra.  But 
it  is  manifest  that  that  rule  cannot  logically  be  affected  by 
these  circumstances.  If  the  trustee  was  liable  individually, 
no  rule  of  law  is  better  settled  than  that  his  death  did  not 
terminate  it.  Nor  could  any  possible  reason  exist  why,  if  tiie 
estate  was  not  liable  when  the  contract  was  made,  it  should 
become  liable  by  the  fact  of  the  subsequent  death  of  tJie 
trustee.  If  the  trust  property  was  liable  when  the  contract 
was  made,  it  would  be  equally  liable  when  transferred  to  a 
subsequent  trustee.  If  it  was  not  then  liable,  it  is  not  possible 
to  reasonably  conceive  of  its  being  made  liable  by  the  mere 
act  of  subsequent  transfer.  If  the  validity  of  the  appoint- 
ment of  the  trustees  cannot  be  inquired  into  in  this  case,  then, 
beyond  all  question,  it  is  immaterial  how  the  courts  have  de- 
cided— or,  indeed,  whether  they  have  decided  at  all — upon 
that  question.  If  the  validity  of  the  appointment  of  the 
trustees  can  be  inquired  into  in  this  case,  it  is  not  to  be  con- 
ceived that  appellant's  position  can  be  strengthened  thereby, 
since,  if  the  act  of  a  trustee  would  not,  under  the  circum- 
stances, have  rendered  the  estate  liable,  much  less  could  the 
act  of  a  mere  intermeddler,  having  no  authority  of  law,  have 
done  so. 

It  is  argued  by  counsel  that  the  rule,  however  well  adapted 
to  the  conditions  of  things  in  the  days  of  Lord  Eldon,  is  not 
adapted  to  the  conditions  of  things  to-day.  It  may  be  that 
trust  estates  are  more  numerous  and  the  property  values  af- 
fected thereby  are  much  greater  now  than  they  were  then,  but 
we  do  not  perceive  that  these  affect  the  reason  of  the  rule. 
Lord  Eldon  said,  in  Worrall  v.  Harford,  8  Ves.  7,  *8,  that  "  it 
would  be  quite  mischievous  to  allow  every  person  with  whom 
the  trustees  may  contract  to  have  an  account  of  the  whole  ad- 
ministration of  the  estate;  and,  without  such  an  account, 
such   claimant  could  in  no  case  have   a  decree  against  the 
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trust  fund."  It  would  seem  obvious  that  the  greater  the  es- 
tate, the  more  mischievous  this  would  be.  The  rule  can  work 
no  great  hardship.  If  a  trustee  shall  be  unable  to  procure  th» 
services  of  the  necessary  agents  upon  his  own  responsibilitv, 
let  him  apply  to  the  chancellor  for  permission  to  charge  the 
estate  specially  for  that  purpose.  In  our  opinion,  the  ends  of 
justice  will  be  best  subserved  by  adhering  to  the  rule. 
The  judgment  is  affirmed. 

LlEKS  AGAINST  TbUST  ESTATES  IN  PaVOR  OP  CrKDITORS  OR  TRUSTEES.  — 
It  may  be  stated,  as  a  general  rule,  that  a  trustee,  express  or  implied,  can- 
not, in  the  absence  of  statutory  enactment  to  that  eflfect,  or  of  power  espe- 
cially conferred  upon  him  by  the  instrument  creating  the  trust,  impose  a 
liability  upon  the  trust  estate  by  any  contract  or  engagement  he  may  make. 
If  he  makes  a  contract  which  is  beneficial  to  the  estate,  the  person  with 
whom  he  contracts  has  no  legal  nor  equitalile  right  to  charge  the  estate, 
unless  the  trustee  is  insolvent,  as  shown  by  the  exhaustion  of  legal  remedies 
against  him,  and  the  trust  estate  is  indebted  to  him.  In  other  words,  the 
contracts  of  trustees,  though  for  the  benefit  of  the  trust  estate,  impose  upon 
them  a  personal  liability  only,  in  the  absence  of  an  express  provision  to  the 
contrary;  and  a  person  so  contracting  with  the  trustee  cannot  proceed 
directly,  in  the  first  instance,  against  the  trust  estate:  Jones  v.  Dawson,  19 
Ala.  672;  Wade  v.  Pope,  44  Ala.  690;  Steele  v.  SUeU,  64  Ala.  438;  38  Am. 
Rep.  15;  Askew  v.  Myrick,  54  Ala.  30. 

The  contracts  of  guardians,  administrators,  or  other  trustees,  though  made 
in  execution  of  the  trust,  and  in  the  performance  of  a  legal  duty,  impose 
upon  them  a  personal  liability  only,  and  create  no  liability  either  against  the 
trust  estate  or  the  beneficiary;  but  if  the  estate  is  indebted  to  the  trustee 
en  settlement  of  his  accounts,  and  he  is  insolvent,  as  shown  by  the  exhaus- 
tion of  legal  remedies  against  him,  and  the  contract  has  inured  to  the  benefit 
of  the  trust  estate,  a  court  of  equity  will  subrogate  the  creditor  to  the  trus- 
tee's right  against  the  estate:  Mosely  v.  Norman,  74  Ala.  422;  Blackshtar  r. 
Burke,  74  Ala.  239;  Dickinson  v.  Conniff,  65  Ala.  581. 

In  Steele  v.  Steele,  64  Ala.  451,  38  Am.  Rep.  15,  the  court  said:  "The  fore- 
going is  the  rule.  It  sometimes  works  great  hardship;  but  the  rule  is  neces- 
sary to  save  and  protect  trust  estates  from  mismanagement,  and  sometimes 
faithlessness  of  trustees.  Persons  who  deal  with  trustees,  and  extend  them 
credit,  as  a  rule,  acquire  no  lien  on  or  right  to  proceed  against  the  trusc 
estate  in  their  hands.  It  is  a  matter  of  personal  trust  and  contideiKe. 
True,  if  the  trustee  is  in  advance,  and  the  trust  fund  is  indebted  to  him,  a 
creditor,  after  suing  the  trustee  to  insolvency,  may  have  a  remedy  to  rea'.'li 
and  condemn  such  trust  indebtedness.  A  trustee  cannot  create  a  charge  on 
the  trust  fund,  enforceable  at  the  suit  of  a  creditor,  witliout  express  po%\  er 
and  authority  therefor." 

For  these  reasons,  persons  dealing  with  a  trustee  on  the  faith  of  tiie  trust 
estate  are  bound,  at  their  peril,  to  take  notice  of  the  scope  and  extent  of  the 
trustee's  powers,  and  the  latter  cannot  bind  or  encumber,  by  contract  or 
otherwise,  the  trust  estate,  except  only  so  far  as  the  power  may  be  conferred 
or  given  by  the  instrument  creating  the  trust:  Owen  v.  AVei/,  -7  Ark.  122; 
Vernon  v.  Board  of  Police,  47  Miss.  181.  Under  this  rule  it  has  been  decided 
that  a  tnutee  has  no  authority  to  create  a  lien  upon  the  trust  estate,  or  oo 
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the  crops  to  be  grown  thereon,  for  supplies  furnished  with  which  to  make 
such  crops:  Taylor  v.  Clark,  56  Ga.  309;   Ti/t  v.  Mayo,  61  Ga.  246. 

In  Clopton  V.  Oholson,  53  Miss.  466,  471,  the  court  said:  "  We  had  occa- 
sion in  the  recent  case  of  Fearn  v.  Mayers,  53  Miss.  458,  to  declare  that 
while  trustees  have  a  lien  on  the  trust  estate  for  all  costs  and  expenses  legit- 
imately incurred  by  them  in  its  administration,  this  privilege  does  not 
extend  to  agents  employed  by  them,  but  such  agents  must  look  alone  to  the 
trustee  for  reimbursement.  It  follows  from  this  that  while  a  trustee  who 
has  paid  or  become  responsible  to  parties  legitimately  employed  by  him  in 
the  business  of  the  estate  may  retain  the  assets  for  his  own  reimbursement, 
j'et  if  he  does  not  do  so,  the  parties  employed  by  him  are,  ordinarily,  power- 
less to  assert  any  claim  against  the  estate.  A  careful  re-examination  of  the 
subject  has  strengthened  our  conviction  of  the  soundness  of  this  decision, 
both  on  principle  and  authority.  If  the  trust  estate  was  liable  to  be  attached 
and  impleaded  by  every  person  who  had  dealt  with  the  trustee,  and  forced  to 
litigate  with  them  the  nature,  value,  and  beneficial  character  to  the  estate  of 
the  services  alleged  by  them  to  have  been  rendered,  it  would  be  involved  in 
endless  litigation  and  complications,  and  be,  perhaps,  swallowed  up  or  seriously 
injured  by  the  accumulation  of  costs.  The  law  therefore  compels  such  per- 
sons to  look  to  the  trustee  with  whom  they  dealt,  and  figainst  whom  alone 
they  have  a  legal  demand.  If  their  claim  is  recognized  or  enforced  against 
him,  he  presents  it  to  the  proper  tribunal,  and  with  him  the  beneficiaries  of 
the  estate  will  litigate  the  question  of  the  propriety  of  its  allowance  against 
themselves.  The  authorities  on  this  point  are  almost,  if  not  altogether,  har- 
monious ";  citing,  in  addition  to  some  of  the  cases  before  noticed,  Won-all  v. 
Harford,  8  Ves.  4;  Mulhall  v.  Williams,  32  Ala.  489;  Livingston  v.  Gaussen, 
21  La.  Ann.  286;  Kessler  v.  Hall,  64  N.  C.  60;  Austin  v.  Munro,  47  N.  Y. 
360;  Ouen-y  v.  Capers,  Bail.  Eq.  159;  Sims  v.  Stilwell,  3  How.  (Miss.)  176; 
Woods  V.  Hidley,  27  Miss.  119. 

"It  is  evident  that  this  principle  applies  with  especial  force  to  contracts 
entered  into  by  executors  and  administrators.  These  functionaries  have  no 
authority  to  contract  debts  which  shall  primarily  bind  the  estates  committed 
to  thorn,  except  in  cases  especially  authorized  by  statute,  and  ordinarily  such 
debts  are  obligatory  only  as  personal  obligations.  This  has  repeatedly  been 
held  true  of  fees  due  attorneys  for  professional  services  in  the  management 
of  estates,  as  was  declared  in  the  leading  case  of  Worrall  v.  Harford,  8  Ves. 
4,  and  in  several  of  the  cases  above  cited.  It  is  true  that  under  some  cir> 
cumstances  attorneys  or  other  creditors  of  the  administrator  may,  under  the 
principles  of  substitution  and  subrogation,  reach  the  assets  of  the  estate; 
but  such  relief  must  be  based  on  the  fact  that  the  administrator  himself 
either  already  has  some  claim  against  the  estate,  or  would  be  entitled  to  one 
by  a  payment  of  the  demand  of  the  creditor,  and  that  the  latter  is  unable 
to  obtain  satisfaction  from  the  administrator.  If,  for  instance,  a  creditor 
can  show  that  the  consideration  of  his  demand  inured  to  the  benefit  of  the 
estate,  and  is  unpaid;  that  the  administrator  is  non-resident  or  insolvent; 
has  never  received  credit  for  it  in  his  settlements;  and  that  the  estate  is 
indebted  to  him,  —  in  such  case  the  creditor  may,  by  a  bill  in  chancery,  have 
himself  subrogated  to  the  rights  of  the  administrator  against  the  estate,  and 
to  that  extent  have  satisfaction  of  his  demand  out  of  the  assets.  Nor  would 
it  be  necessary  for  him  to  show  that  the  estate  was  actually  indebted  to  the 
insolvent  administrator.  It  would  be  sufficient  if  he  should  show  that  the 
estate  would  have  been  indebted  if  the  administrator  had  paid  the  demand 
out  of  his  private  funds.     Inasmuch  as,  in  such  a  case,  the  administrator 
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ought  to  have  paid  it,  and  if  he  had  done  so  would  have  been  allowed  a 
credit  against  the  estate,  a  court  of  equity  will  consider  that  done  which 
should  have  been  done,  and  will  give  the  cretlitor  a  decree  agamst  ti»e  esUte, 
provided  the  administrator  ia  not  indebted  to  the  estate,  or  would  not  there Ijy 
become  so,  and  has  not  already  received  credit  for  the  claim.  Under  sucli 
circumstances  the  creditor  would  obtain  payment  only  for  the  beneficial 
services  rendered  to  the  estate,  while  it  would  be  in  no  wise  damaged." 

In  the  subsequent  case  of  Notion  v.  Phelps,  54  Miss.  46/,  the  court  said: 
"In  the  case  of  Clopton  v.  Oliolaon,  53  Miss.  4GG,  we  announced  the  princi' 
pies  applicable  to  this  case.  These  are,  that  persons  dealmg  with  the  trustee 
must  look  to  him  for  payment  of  their  demands,  and  that,  ordinarily,  the 
creditor  has  no  right  to  resort  to  the  trust  estate  to  enforce  his  demand  for 
advances  made  or  services  rendered  for  the  benefit  of  the  trust  estate. 
But  while  this  is  the  rule,  there  are  exceptions  to  it;  and  where  expen- 
ditures have  been  made  for  the  benefit  of  the  trust  estate,  and  it  has  nut 
paid  for  them,  directly  or  indirectly,  and  the  estate  is  either  indebted  to 
the  trustee,  or  would  have  been  if  the  trustee  had  paid,  or  would  be 
if  he  should  pay,  the  demand,  and  the  trustee  is  insolvent  or  non- 
resident, so  that  the  creditor  cannot  recover  the  demand  from  him,  or 
will  be  compelled  to  follow  him  to  a  foreign  jurisdiction,  the  trust  estate 
may  be  reached  directly  by  a  proceeding  in  chancery.  The  principle  is,  that 
while  persons  dealing  as  creditors  with  the  trustee  must  look  to  him  person- 
ally, and  not  to  the  trust  estate,  yet  where  the  estate  has  received  the  benefit 
of  the  expenditures  procured  to  be  made  for  it  by  the  trustee,  and  it  has  not 
in  any  way  borne  the  burden  of  these  expenditures  properly  chargeable  to  it, 
and  to  fasten  the  charge  upon  it  will  do  it  no  wrong,  but  simply  cause  it  to 
pay  what  it  is  indebted  for  to  the  trustee,  or  would  be  liable  for  if  he  had 
paid  it,  or  should  pay  it,  and  because  of  the  insolvency  or  non-residence  of 
the  trustee,  our  tribunals  cannot  afford  the  creditor  a  remedy  for  his  demand, 
he  may  proceed  directly  against  the  trust  estate,  and  assert  against  it  the 
demand  the  trustee  could  maiutain,  if  he  had  paid  or  should  pay  the  claim, 
and  should  himself  proceed  against  the  trust  estate.  Generally,  the  trustee 
alone  must  be  looked  to.  He  stands  between  the  creditor  and  the  estate. 
He  represents  the  estate,  and  deals  for  it.  He  is  entitled  to  be  reimbursed 
out  of  the  trust  estate  for  all  disbursements  rightfully  made  by  him  on  ac- 
count of  it,  and  creditors  must  get  payment  from  hira.  But  when  they  can- 
not do  that,  and  it  is  right  for  the  trust  estate  to  pay  the  demand,  and  it  owes 
it  to  the  trustee,  or  would  owe  him  if  he  had  paid  or  should  pay  the  demand, 
the  rule,  founded  in  policy,  which  denies  the  creditor  access  to  the  trust 
estate,  yields  to  the  higher  considerations  of  justice  and  equity;  and  in  order 
that  justice  may  be  done,  the  creditor  may  be  substituted,  as  to  the  trust 
estate,  to  the  exact  position  which  the  trustee  would  occupy  if  he  had  paid 
or  should  pay  the  demand  and  seek  to  obtain  reimbursement  out  of  the  estate." 
The  rule  is  thus  laid  down  in  Hewitt  v.  PUelpa,  105  U.  S.  .393:  Persons  deal- 
ing  with  a  trustee  must  look  to  him  for  payments  of  their  demands,  and, 
ordinarily,  the  creditor  has  no  right  to  resort  to  the  trust  estate  to  enforce 
his  claim.  Still,  where  the  estate  is  indebted  to  the  trustee,  or  would  be  if 
he  should  pay  the  demand,  and  the  trustee  is  insolvent  or  non-resident,  the 
trust  estate  may  be  reached  directly  by  a  proceeding  in  chancery. 

Under  this  exception  to  the  general  rule,  the  cost  of  improvements  on  a 
trust  estate,  made  in  reliance  upon  the  estate,  and  followed  by  a  promise  by 
the  trustee  to  pay  for  them,  has  been  deci^ied  to  be  a  proper  charge  upon  it: 
Field   V.    Wilbur,   49  Vt    157.      A   trustee   expressly   authorized    to   mak« 
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expenditures  necessary  for  the  repair  or  protection  of  the  trust  estate,  and 
having  no  trust  funds  on  hand,  may  by  express  agreement  exempt  himself 
from  liability  therefor,  and  make  the  expenditure  a  lien  upon  the  estate. 
But  in  the  absence  of  such  agreement,  the  trustee  is  individually  liable,  and 
he  cannot,  by  mere  subsequent  promise  to  pay  out  of  the  estate,  create  a  lieu 
thereon,  although  the  creditor  acted  upon  the  faith  and  credit  of  the  estate: 
New  V.  Nicoll,  73  N.  Y.  127;  29  Am.  Rep.  111.  The  court  said:  "The 
general  rule  undoubtedly  is,  that  a  trustee  cannot  charge  by  his  executory 
contracts  unless  authorized  to  do  so  by  the  terms  of  the  instrument  creating  the 
trust.  Upon  such  contracts  he  is  personally  liable,  and  the  remedy  is  against 
him  personally.  But  there  are  exceptions  to  this  general  rule.  When  a  trus- 
tee is  authorized  to  make  an  expenditure,  and  he  has  no  trust  funds,  and  the 
expenditure  is  necessary  for  the  protection,  reparation,  or  safety  of  the  trust 
estate,  and  he  is  not  willing  to  make  himself  personally  liable,  he  may,  by 
express  agreement,  make  the  expenditure  a  charge  upon  the  trust  estate. 
In  such  case  he  could  himself  advance  the  money  to  make  the  expenditure, 
and  he  would  have  a  lien  upon  the  trust  estate,  and  he  can,  by  express 
contract,  transfer  this  lien  to  any  other  party  who  may,  upon  the  faith 
of  the  trust  estate,  make  the  expenditure:  Noyes  v.  Blakeman,  6  N.  Y. 
667;  Randall  v.  Duaevbury,  63  N.  Y.  645;  Stanton,  v.  King,  8  Hun,  4." 

Some  cases  hold  that  the  trustee  may  charge  the  estate  or  anticipated 
profits  thereof  with  the  expenses  necessary  for  its  protection  when  there  are 
no  funds  in  his  hands,  although  such  power  is  not  specified  in  the  instrument 
creating  the  trust:  Randall  v.  Dusenbury,  63  N.  Y.  645;  MayfieUi  v.  Kilgour,  31 
Mtl.  241;  Downey  v.  Bullock,  7  Ired.  Eq.  112.  This,  however,  is  undoubtedly 
against  the  great  weight  of  authority.  In  Busse  v.  Schenck,  12  Daly,  12,  it  was 
decided  that,  in  the  absence  of  authority  or  pressing  necessity,  a  trustee  cannot 
make  a  binding  contract  for  repairs  on  a  building  belonging  to  the  trust 
estate.  If  a  trustee  borrows  money  for  his  own  use,  and  assigns  an  order  or 
decree  in  favor  of  the  trust  estate  as  security,  the  assignment  is  invalid: 
Brewster  v.  QaUoway,  4  Lea,  555. 

A  trustee  of  a  trust  for  charitable  uses  has  power  by  contract  to  charge 
the  trust  property  with  the  reasonable  expense  of  its  necessary  preservation, 
improvement,  and  repair,  in  favor  of  one  who  expends  money,  labor,  or  ma- 
terials for  that  purpose:  Mannix  v.  Purccll,  4(5  Ohio  St.  103;  15  Am.  St.  Rep. 
662. 

In  those  jurisdictions  where,  under  statute,  the  trustee  may  charge  the 
trust  estate  with  claims  of  creditors,  under  some  circumstances  it  is  incum- 
bent on  the  creditor  in  a  suit  to  subject  such  estate  to  his  claim  to  prove  the 
existence  of  the  trust  estate,  of  what  it  consists,  and  the  specific  acts  which 
render  it  liable  for  the  debt.  It  was  so  decided  on  a  bill  to  subject  a 
trust  estate  for  mill  machinery  sold  to  the  trustee  for  the  use  aud  benefit  of 
the  estate:  Jackson  v.  Pool,  73  Ga.  801;  and  in  an  action  where  a  trustee 
had  given  his  note  for  the  payment  of  the  debt:  Gaudy  v.  Bahhilt,  56  Ga. 
640;  also  deciding  that  the  note  itself  was  not  sufficient  to  warrant  a  re- 
covery; to  the  same  effect,  McFarlin  v.  Stinson,  56  Ga.  396.  So  the  indi- 
vidual notes  of  the  trustee  aud  one  of  the  beneficiaries  will  not  charge  the 
trust  estate,  although  such  notes  were  given  for  the  supplies  furnished  for 
the  benefit  of  the  trust,  and  although  the  creditor  looked  alone  to  the  trust 
estate  for  payment.  If  the  bill  is  founded  alone  on  the  notes,  and  not  directly 
on  the  account  in  lieu  of  which  they  were  given,  there  can  be  no  decree  sub- 
jecting the  trust  property:  Frost  v.  Scluxckelford,  57  Ga.  260.  A  bill  to  the 
effect  that  the  trustee  owned  a  certain  business  house  wherein  he  carried  oa 


Jan.  1890.]  Johnson  v.  Leman.  71 

basinesa  for  the  tmst  estate,  and  bought  of  plaiiitifiF  articles  necessary  for 
such  business,  that  the  creditor  at  the  time  was  ignorant  of  the  trust  and 
credited,  to  some  extent,  the  trustee,  afterwards  ascertaining  that  lie  w  as  in- 
solvent and  had  used  the  goods  for  the  trust  business,  thereby  making  i>i<>tits 
which  went  into  such  business  by  way  of  repair  and  impiovemeut,  au'l  into 
the  purchase  of  real  estate  for  the  trust,  with  an  exhibit  attached  contnining 
copies  of  the  trust  papers,  is  sufficient  to  subject  the  trust  property  to  the 
payment  of  the  debt:  Moore  v.  Lampkin,  68  Oa.  748.  An  attorney  who,  at 
the  instance  of  a  trustee  having  power  to  employ  him,  has  rendered  neces- 
sary and  beneficial  services  to  the  trust  estate,  is  entitled  to  be  compensated 
out  of  such  estate  if  the  trustee  employing  him  afterwards  proves  to  be  a 
defaulter  and  absconds  without  paying  the  claim:  Manderson'a  Ajipeal,  113 
Pa.  St.  631.  Where  certain  property  is  conveyed  to  trustees  to  receive  the 
profits  and  pay  them  over  to  the  cestui  que  trust  beyond  the  necessary  expenses 
incident  thereto,  a  debt  contracted  by  the  trustees  for  repairs  is  a  proper 
charge  against  the  trust  estate,  which  may  be  subjected  to  its  payment 
under  a  mechanic's  lien:  Cheatham  v.  Rowland,  92  N.  C.  340. 

In  addition  to  what  has  already  been  incidentally  said,  it  may  be  stated  as 
well-established  doctrine  universally  applied,  that  a  trustee  has  a  right  to 
make  advances  or  necessary  repairs  or  improvements  for  tlie  benefit  of  the 
trust  estate  against  which  he  has  a  lien  for  reimbursement  of  such  advances, 
or  costs  and  expenses,  which  he  may  enforce  before  he  can  be  compelled  to 
surrender  the  estate,  unless  prohibited  either  expressly  or  by  necessiry  im- 
plication from  incurring  such  expenses  by  the  terms  of  the  instrument  creat- 
ing the  trust:  Dicldnaon  v.  Conniff,  65  Ala.  581;  Jonea  v.  Dawwn,  19  Ala. 
672;  Smith  v.  Walker,  49  Iowa,  293;  Murray  v.  De  Rotlenhatn,  6  Jolins.  Ch. 
52;  Fearn  v.  Mayers,  53  Miss.  45S;  Norton  v.  Phelps,  54  Miss.  407;  Ferry 
V.  Laihle,  27  N.  J.  Eq.  146;  Bradbury  v.  Birchmore,  117  Mass.  569;  Williatna 
V.  Smith,  10  R.  I.  280;  Myers  v.  Myers,  2  McCord  Ch.  214;  16  Am.  Dec.  648. 
Such  lien  will  pass  to  the  trustee's  assignee  in  insolvency  as  individual  assets: 
Mannix  v.  Purcell,  46  Ohio  St.  103;  15  Am.  St.  Rep.  562.  In  Asktw  v. 
Myrick,  54  Ala.  31,  it  is  said:  "The  execution  of  the  trust  may  have  com- 
pelled him  to  incur  expenses,  or  have  required  the  employment  of  third  per- 
sons whose  services  became  beneficial  to  the  trust  estate.  Until  he  waa 
reimbursed  such  expenses,  and  the  claims  for  compensation  of  those  employed 
by  him  were  satisfied,  he  could  not  be  compelled  to  surrender  the  estate.  If 
he  had  received  funds,  or  was  in  default  to  a  sum  equal  to  such  expenses,  he 
coald  be  compelled  to  surrender,  because  he  could  retain,  and  was  supposed 
to  retain,  the  funds  for  his  indemnity,  or  if  in  default,  from  that  default  he 
should  satisfy  the  claims  of  those  employed  by  him  for  which  he  was  per- 
sonally liable." 

Trustees  invested  with  general  powers  of  control  and  management  are  not 
bound  to  strict  limitations;  they  are  justified  in  niaking  ordir.ary  repairs  and 
improvements  and  insuring  the  property,  and  are  allowed  to  hold  the  estite 
nntil  reimbursed;  nor  does  the  right  of  reimbursement  depend  upon  the 
knowledge  or  consent  of  the  cestui  que  trust:  Woodard  v.  W tight,  82  CaL 
202;  or  of  his  co-trustees:  Miller  v.  Beverleys,  4  Hen.  &  M.  415. 

The  right  of  a  trustee  to  be  reimbursed  out  of  the  trust  estate  covers  not 
only  payments  actually  made  by  him,  but  also  his  liability  to  pay,  and  by 
virtue  of  his  right  he  may  resort  to  the  trust  fund,  in  the  first  instance,  for 
necessary  expenses:  In  re  Blundell,  57  L.  J.  Ch.  D.  730.  However,  such 
right  to  be  indemnified  is  strictly  limited  to  the  trust  fund:  In  re  WimhcUea, 
L.  R,  39  Ch.  D.    168;  58  L.  J.  Ch.  D.   20.     The    trustee    is  entitled   to   b« 
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reimbarsed  only  snch  expenditures  as  are  necessary,  or  imposed  upoa 
him  by  the  instrament  creating  the  trust:  Tracy  v.  Chavois  R.  R.  Co.,  84  Mo. 
210;  or  such  as  would  be  sanctioned  by  the  court  if  the  question  were  sub> 
mitted  to  it  in  the  first  instance.  As  money  advanced  to  buy  in  an  outstaad- 
ing  title  for  the  benefit  of  the  trust  estate:  King  v.  Cushman,  41  111.  31;  or 
to  remove  any  encumbrance:  Freeman  v.  Tompkinn,  1  Strob.  Eq.  53;  as  simple 
debts:  Carpenter's  Appeal,  2  GTa,nt  Cas.  381;  executions  against  the  trust 
estate:  Harrison  v.  Mock,  16  Ala.  616;  board  and  education  of  the  cestui  que 
trust:  Hardy  ▼.  Park,  28  Ga.  369;  necessary  expenses  for  legal  advice  or 
eonnsel  fees  in  conducting  litigation  for  the  benefit  of  the  trust:  McElhenny's 
Appeal,  46  Pa.  St  347;  Wilson's  Appeal,  41  Pa.  St.  94;  Williams  v.  Smith,  10 
R.  L  280;  Towle  ▼.  Mack,  2  Vt.  19;  and  in  all  other  proper  cases. 
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Catalaxi   V,  Catalani. 

[124  Indiana,  54.] 
Statotk  of  Frauds  should  not  bk  Made  an  Instrument  or  Fraud  — 
Statute  of  Frauds. — Where  a  Woman  about  to  be  Married  is  In- 
DUCED  to  Convey  her  property  to  the  wife  of  a  brother  of  her  intended 
husband,  by  the  agreement  of  the  grantee  and  the  representations  of  tiia 
intended  husband  that  as  soon  aa  the  marriage  took  place  she  would 
reconvey  the  property  to  the  grantor,  and  where  the  relations  of  the  par- 
ties to  the  deed  were,  before  it  was  made,  of  a  very  intimate  and  fiduci- 
ary  character,  the  agreement  to  reconvey  will  not  be  regarded  as  within 
the  statute  of  frauds,  and  will  be  specifically  enforced.  Where  it  would 
operate  as  fraud  to  allow  a  grantee  to  rely  upon  his  deed  absolute  on  it^ 
face,  parol  evidence  will  be  admitted  to  prove  the  facta  establishing  a 
trust. 

W.  B.  WalU  and  0.  L.  Walls,  for  the  appellants. 
W.  W.  Herod  and  W.  P.  Herod^  for  the  appellee. 

Olds,  J.  This  action  was  brought  by  the  appellee  against 
Mary  Catalani  and  Nieoli  Catalani,  appellants.  The  com- 
plaint is  in  two  paragraphs.  The  first  paragraph  seeks  to  re- 
cover two  thousand  dollars,  the  purchase-money  for  certain 
real  estate  conveyed  by  the  appellee  to  the  appellant  Mary 
Catalani.  The  second  paragraph  seeks  a  reconveyance  of 
certain  real  estate  situate  in  Marion  County,  and  conveyed  by 
appellee  to  the  appellant  Mary  Catalani.  The  appellants  de- 
murred to  each  paragraph  of  the  complaint,  which  demurrer 
was  overruled,  and  exceptions  reserved.  Issues  were  joiried 
and  a  trial  had,  resulting  in  a  finding  and  judgment  in  favor 
of  the  appellee  -for  the  recovery  of  the  real  estate. 
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Appellants  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  exceptions  reserved. 

Errors  are  assigned  on  the  rulings  of  the  court  in  overruling 
the  demurrer  to  the  complaint,  and  in  overruling  the  motion 
for  a  new  trial. 

The  principal  question  is  presented  by  the  ruling  of  the 
court  in  overruling  the  demurrer  to  the  second  paragraph  of 
the  complaint.  The  second  paragraph  of  the  complaint  is,  in 
substance,  as  follows:  It  is  alleged  that  on  the  second  day  of 
July,  1886,  the  appellee  was  the  widow  of  one  Michael  Pan- 
tone;  that  upon  the  death  of  her  husband  there  descended  to 
her,  as  such  widow,  certain  real  estate,  which  is  described; 
that  on  said  second  day  of  July,  1886,  she  contemplated  mar- 
riage with  one  Frank  Catalani,  and  that  in  order  to  relieve 
said  real  estate  from  the  operation  of  the  statute  prohibiting 
her  from  selling,  conveying,  mortgaging,  or  encumbering 
the  same  in  any  way  during  her  second  marriage,  it  was 
agreed  between  said  appellant  Mary  Catalani  and  appellee 
that  the  appellee  should  convey  said  real  estate  to  said  Mary 
Catalani,  to  be  held  by  said  Mary  for  the  use  and  benefit  of 
the  appellee  until  the  appellee  should  consummate  her  said 
contemplated  marriage  by  having  the  marriage  ceremony 
with  the  said  Frank  Catalani  performed  in  due  form  of  law, 
and  upon  said  marriage  taking  place,  the  said  Mary  Catalani 
and  her  husband,  said  Nicoli  Catalani,  who  also  assented  to 
said  arrangement,  agreed  to  reconvey  said  real  estate  back  to 
and  vest  the  title  to  the  same  in  the  appellee;  that  the  present 
husband  of  the  appellee,  said  Frank  Catalani,  is  a  brother  of 
the  said  Nicoli  Catalani,  and  said  Frank  had  lived  in  the 
family  of  the  said  Mary  and  Nicoli  as  a  member  thereof,  and 
that  the  relations  of  the  said  appellee  and  the  appellants  and 
said  Frank  Catalani  were,  at  and  before  the  time  of  said  con- 
veyance, of  a  very  intimate  and  confidential  character,  and 
the  appellee  was  induced  by  her  present  husband  and  the 
appellants  to  believe  that  she  could  safely  vest  the  title  to  the 
said  real  estate  in  said  Mary  Catalani,  and  that  she  would,  in 
good  faith,  hold  said  title  for  and  reconvey  the  same  back  to 
her  as  soon  as  she  and  said  Frank  were  married;  that  she  in 
good  faith  relied  upon  the  integrity  and  good  faith  of  said 
Mary,  and  conveyed  said  real  estate  to  her  as  aforesaid;  that 
within  a  few  days  after  said  conveyance  the  appellee  was  duly 
and  legally  married  to  said  Frank  Catalani,  and  after  her  said 
marriage  she  requested  said  Mary  to  reconvey  said  real  estate 
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to  her  by  quitclaim  deed,  as  she  had  solemnly  agreed  to  do; 
but  said  Mary,  intending  to  cheat  and  defraud  this  appellee 
out  of  said  real  estate,  and  to  hold  the  same  for  her  own  use 
and  benefit,  absolutely  refused  to  convey  the  same  to  her;  and 
though  often  requested  so  to  do,  still  refuses  to  reconvey  the 
same.     Prayer  for  reconveyance,  etc. 

It  is  contended  by  counsel  for  appellants  that  the  convey- 
ance is  a  valid  one,  and  that  the  paragraph  of  complaint  seeks 
to  show  by  parol  that  a  deed,  absolute  upon  its  face,  was 
made  upon  the  agreement  of  the  grantee  to  hold  the  land  in 
trust,  and  reconvey  it  to  the  grantor  at  a  future  time  upon 
the  happening  of  a  contingency,  and  that  this  cannot  be  done; 
that  such  an  agreement  is  within  the  statute  of  frauds,  and 
cannot  be  proven  by  parol. 

By  the  demurrer,  the  appellants  admit  the  facts  alleged  in 
this  paragraph,  which  show  that  the  appellant  Mary  received 
the  conveyance  and  title  to  the  land  without  any  considera- 
tion whatever;  that  by  virtue  of  the  intimate  and  confidential 
relations  existing  between  the  parties  the  appellants  were  en- 
abled to  induce,  and  did  by  their  promises  induce,  the  appel- 
lee to  rely  upon  their  good  faith  and  honesty  and  convey  the 
land  to  said  Mary  upon  an  agreement  that  she  would  reconvey 
the  same  upon  her  marriage;  and  that  she  now,  with  the  in- 
tent to  cheat  and  defraud  the  appellee  out  of  the  land,  and 
retain  the  same  for  her  own  use,  refuses  to  reconvey  the  same 
as  she  agreed.  If,  under  these  circumstances,  the  appellee 
was  prevented  by  the  statute  of  frauds  from  recovering  the 
land,  the  statute  would  operate  to  enable,  and  be  the  means  of 
enabling,  the  appellant  Mary  to  perpetrate  a  fraud  upon  the 
appellee;  and  it  has  been  repeatedly  held  that  this  is  not  the 
purpose  of  the  statute  of  frauds,  and  that  the  statute  will  not 
be  permitted  to  aid  in  the  perpetration  of  a  fraud.  Thus  in 
the  case  of  Tinkler  v.  Swaynie,  71  Ind.  562,  it  was  said  by  the 
court:  "It  has  often  been  held  that  the  statute  of  frauds  shall 
not  be  made  an  instrument  of  fraud." 

Davies  v.  Otty,  35  Beav.  208,  is  a  case  where  the  plaintiff's 
wife  deserted  him,  in  1844,  and  left  with  her  paramour.  In 
1854,  the  plaintiff,  not  having  heard  of  his  wife  since  her  de- 
parture, believed  her  to  be  dead,  and  married  a  second  wife. 
In  1860,  plaintiff  was  informed  that  his  first  wife  was  still 
living,  and  fearing  prosecution  for  bigamy,  he  made  an  ar- 
rangement with  the  defendant  that  the  plaintiff  should  trans- 
fer his  land  to  the  defendant,  which  he  did,  the  defendant  to 
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hold  the  same  until  after  he  was  through  with  his  difficulty, 
and  then  to  reconvey  the  same.  Plaintiff  afterwards  learned 
that  the  prosecution  for  bigamy  was  barred  by  limitation,  and 
called  upon  the  defendant  to  reconvey  the  land  to  him,  and 
the  defendant  refused,  and  claimed  the  land  as  his  own.  It 
was  held  that  the  statute  of  frauds  did  not  apply,  and  that 
the  plaintiff  was  entitled  to  recover.  The  court,  in  that  case, 
after  stating  the  facts,  say:  "This  being  so,  I  am  of  opinion 
that  '  it  is  not  honest  to  keep  the  land.'  If  so,  this  is  a  case 
in  which,  in  my  opinion,  the  statute  of  frauds  does  not  apply." 

In  Damschroeder  v.  Thias,  51  Mo.  100,  it  is  held  that  where 
one  acquires  title  to  land  by  fraud,  and  by  fraud  induces  the 
owner  to  convey  to  him  or  acknowledge  his  title,  a  court  of 
equity  will  declare  him  a  trustee  for  the  owner,  and  that  he 
cannot,  in  such  case,  invoke  the  statute  of  frauds  and  claim 
that  agreements  by  which  the  title  was  obtained  were  verbal, 
and  therefore  void  under  the  statute  of  frauds,  and  that  the 
statute  of  frauds  was  never  intended  for  the  protection  of  fraud. 
While  this  decision  probably  goes  too  far,  yet  we  cite  it  as 
showing  that  some  courts  go  further  in  the  admission  of  parol 
evidence  than  it  is  necessary  to  do  in  this  case  in  order  to 
sustain  the  complaint. 

In  1  Perry  on  Trusts,  section  226,  it  is  said:  "The  statute 
of  frauds  is  no  obstacle  in  the  way  of  proof  of  an  actual  or 
constructive  fraud  in  the  sale  of  property.  Parol  evidence  ia 
admissible  to  establish  a  trust,  even  against  a  deed  absolute  on 
its  face,  if  it  would  be  a  fraud  to  set  up  the  form  of  the  deed 
as  conclusive."  It  is  further  said:  "  But  where  a  conveyance 
in  trust  is  made  voluntarily,  without  solicitation  or  undue  in- 
fluence, a  mere  promise  to  hold  in  trust  is  within  the  stat- 
ute." 

But  the  facts  alleged  in  this  case  show  that  the  parties 
bore  a  peculiar  and  confidential  relation  to  each  other,  and 
that  the  appellee  was  solicited,  prevailed  upon,  influenced, 
and  induced  by  the  appellants  to  make  the  conveyance,  and 
it  would  operate  as  a  fraud  to  permit  the  form  of  the  deed  to 
be  set  up  as  a  defense  to  the  action. 

This  court  has  recognized  this  same  doctrine  in  a  number 
of  cases.  In  Cox  v.  Arnsmann,  76  Ind.  210,  numerous  author- 
ities are  cited  and  quoted  from  recognizing  the  doctrine  that 
where  it  would  operate  as  a  fraud  to  allow  the  grantee  to  rely 
upon  his  deed,  absolute  upon  its  face,  parol  evidence  will  be 
admitted  to  prove  the  facts  establishing  a  trust.     Also  in  the 
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cases  of  Teague  v.  Fowler,  56  Ind.  569;  Jackson  v.  Myers,  120 
Ind.  504;  McDonald  v.  McDonald,  24  Ind.  68. 

We  are  of  the  opinion  that  the  second  paragraph  stated  a 
good  cause  of  action,  and  that  the  demurrer  tliereto  was  prop- 
erly overruled. 

The  question  presented  by  the  overruling  of  the  motion 
for  a  new  trial  is  as  to  the  suflBciency  of  the  evidence,  and 
presents  substantially  the  same  question  as  the  one  presented 
by  the  demurrer  to  the  complaint.  The  evidence  supports 
the  finding. 

Thtfre  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Statute  of  Frauds  —  Trusts.  —  A  grantee's  violation  'of  a  promise  to 
reconvey  ia  constructively  fraudulent,  and  gives  rise  to  a  constructive  trust, 
which  may  be  established  by  parol,  if  he  obtains  an  absolute  deed  without 
consideration,  by  means  of  a  parol  promise  to  reconvey  to  the  grantor,  to 
whom  he  stands  in  a  confidential  relation,  even  if  there  be  no  intention  at 
the  time  not  to  perform  the  promise:  Brison  v.  Brison,  75  Cal.  525;  7  Am. 
St  Rep.  189;  compare  Clark  v.  Haney,  62  Tex.  511;  60  Am.  Rep.  53l5. 
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[124  Indiana,  182.] 

Insurancb.  —  Policies  of  Insurance  are  to  be  Construed  with  reference 
to  the  intentions  of  the  parties,  to  be  ascertained  from  the  terms  and 
conditions  placed  therein. 

Insurance  —  Construing  Conditions  against  Becoming  Vacant  and  Un- 
occupied. —  In  construing  a  condition  in  an  insurance  policy  against 
vacancy  or  unoccupancy,  the  courts  will  look  to  the  subject-matter  of 
the  contract.  The  occupancy  of  a  dwelling,  of  a  mill,  or  of  a  bara,  is 
each  essentially  diflferent  in  its  scope  and  character,  and  the  construction 
must  be  with  reference  thereto. 

Insurance. — Condition  against  Dwelling  Becoming  Vacant  and  Un- 
occupied is  broken  if  the  former  tenant  moved  out  five  days  before  the 
fire,  though  the  building  had  been  leased  to  another,  who  had  made  some 
repairs,  and  left  some  planes  in  the  house,  had  haulded  some  hay,  and 
put  it  in  a  stable-loft,  and  buried  some  potatoes  on  the  premises,  and  in- 
tended to  move  in  on  the  following  day. 

H.  H.  Boudinot,  W.  Eggleston,  and  E.  Reed,  for  the  appellant. 

C.  F.  McNutt,  J.  G.  McNutt,  and  F.  A.  McNutt,  for  the  ap- 
pellee. 

Berkshire,  C.  J.     This  was  an  action  brought  by  the  ap- 
pellant to  review  a  judgment  obtained  by  tlie  appellee  against 
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the  appellant  in  an  action  upon  an  insurance  policy  issued  by 
the  appellant  to  the  appellee,  the  said  judgnrient  having  been 
obtained  in  the  said  Vigo  circuit  court. 

The  complaint  rests  upon  the  first  branch  of  section  616, 
Revised  Statutes  of  1881.  The  court  below  sustained  a  de- 
murrer to  the  complaint,  and  the  appellant  elected  to  abide 
by  the  ruling  upon  the  demurrer,  and  judgment  having  been 
given  for  the  appellee,  this  appeal  is  prosecuted. 

The  errors  of  law  stated  in  the  complaint  are:  1.  The  court 
erred  in  its  conclusions  of  law  upon  the  facts  found  and  stated 
in  its  special  finding;  2.  The  court  erred  in  overruling  the 
plaintiff's  motion  to  modify  said  special  finding;  3.  The  court 
erred  in  overruling  the  motion  for  a  new  trial. 

The  first  alleged  error  involves  substantially  the  same 
questions  as  the  third,  and  as  the  third  presents  the  questions 
more  clearly  and  satisfactorily,  we  do  not  care  to  consider  the 
first. 

It  does  not  become  necessary  to  consider  the  second  alleged 
error.     But  see  Levy  v.  Chittenden,  120  Ind.  37. 

The  policy  sued  upon  in  the  original  action  contained  the 
following  conditions:  "  Or  if  the  assured,  without  written  per- 
mission hereon,  shall  now  have  or  hereafter  make  or  procure 
any  other  contract  of  insurance,  whether  valid  or  not,  or  if  the 
above-mentioned  buildings  be  or  become  vacant  or  unoccupied, 
or  be  used  for  any  other  purpose  than  is  mentioned  in  said  ap- 
plication, without  consent  indorsed  hereon,  or  if  the  property 
shall  hereafter  become  mortgaged  or  encumbered,  or  upon  the 
commencement  of  foreclosure  proceedings,  or  in  case  any 
change  shall  take  place  in  the  title  or  possession  (except  by 
succession  by  reason  of  the  death  of  the  assured)  of  the  prop- 
erty herein  named,  or  if  the  assured  shall  not  be  the  sole  and 
unconditional  owner  in  fee  of  said  property,  or  if  the  policy 
shall  be  assigned,  or  if  the  risk  shall  be  increased  in  any  man- 
ner, except  by  the  erection  of  ordinary  out-buildings,  without 
consent  indorsed  hereon,  then  in  each  and  every  one  of  the 
above  cases  this  policy  shall  be  null  and  void." 

The  foregoing  conditions  are  such  as  the  parties  have  a  right 
to  place  in  their  contract,  and  as  they  form  a  part  of  the  con- 
tract, the  courts  cannot  disregard  them.  It  is  the  duty  of  the 
courts  to  recognize  and  enforce  the  contracts  of  parties,  when 
valid  and  binding,  according  to  the  terms  and  conditions 
thereof  as  expressed  therein. 

The  portion  of  the  policy  which  we  have  above  set  out  is 


May,  1890.]       Continental  Ins.  Co.  v.  Kylk.  79 

plain  and  easily  understood.  Policies  of  insurance,  like  all 
other  contracts,  are  to  be  construed  with  reference  to  the  in- 
tention of  the  parties,  to  be  ascertained  from  the  terms  and 
conditions  placed  therein:  Barton  v.  Home  Ins.  Co.,  42  Mo.  156; 
97  Am.  Dec.  329;  Straus  v.  Imperial  Fire  Ins.  Co.,  94  Mo.  182; 
4  Am.  St.  Rep.  368;  Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136;  86 
Am.  Dec.  362;  Wells,  Fargo,  &  Co.  v.  Pacific  Ins.  Co.,  44  Cal. 
397;  Home  Ins.  Co.  v.  Gwathmey,  82  Va.  923. 

With  this  most  important  rule  as  our  guide  when  we  read 
and  consider  the  policy  here  under  consideration,  we  must 
reach  the  conclusion  that  for  a  breach  of  any  one  of  the  con- 
ditions above  named,  on  the  part  of  the  assured,  the  insurer 
was,  because  thereof,  to  be  absolved  from  all  liability  on  ac- 
count of  the  policy,  unless  its  consent  to  such  breach  of  condi- 
tion should  be  obtained  in  advance  thereof. 

There  is  no  contention  that  the  appellant,  by  indorsement 
on  the  policy,  or  otherwise,  ever  gave  its  consent  that  the 
building  insured  should  become  or  stand  vacant. 

This  leaves  but  one  further  question  for  our  consideration: 
Had  the  building  become  vacant  before  it  was  burned? 

If  the  evidence  establishes  the  affirmative  of  this  proposi- 
tion beyond  controversy,  then  the  court  erred  in  overruling 
the  motion  made  in  the  original  action  for  a  new  trial,  and 
erred  in  overruling  the  demurrer  to  the  complaint  in  the  pres- 
ent action. 

In  our  opinion,  the  court  erred  in  both  of  its  rulings.  The 
complaint  charges  that  the  building  was  destroyed  by  fire  on 
the  thirty-first  day  of  October,  1886,  and  the  special  finding 
states  that  the  tenant  who  had  occupied  the  building  moved 
out  on  the  twenty-sixth  day  of  October,  1886,  and  that  the  fire 
occurred  on  the  thirty-first  day  of  the  same  month. 

The  undisputed  evidence  is.,  that  the  tenant  moved  out  on 
the  twenty-sixth  day  of  March,  1886,  and  that  the  fire  occurred 
on  the  thirty-first  day  of  said  luonth. 

We  have  concluded  to  set  out  the  evidence  as  we  find  it  in 
the  bill  of  exceptions,  with  reference  to  the  occupancy  of  the 
building. 

Thcappellee  testified:  "At  the  time  the  building  was  in- 
sured it  was  occupied  by  myself,  and  afterwards  by  my  aunt. 
She  moved  out  of  the  house  on  tlie  twenty-sixth  day  of  Marcli, 
1886,  and  took  everything  out  of  it.  Prior  to  her  removiil 
from  the  house  I  had  rented  it  to  Crabb  and  McClintoclc. 
After  she  moved  out  they  made  some   repairs  on  tlie  house, 
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and  when  they  finished  repairing  they  left  two  or  three  planes 
in  the  house.  On  the  30th  or  31st  of  March  the  said  Crabb 
and  McClintock  hauled  some  hay  and  put  it  in  the  stable-loft 
on  the  premises,  and  intended  to  move  in  on  the  first  day  of 
April,  1886.  On  the  night  of  the  thirty-first  day  of  March, 
1886,  the  house  was  totally  destroyed  by  fire.  At  the  time  it 
burned,  the  only  articles  in  it  were  the  planes  left  there  by 
Crabb  and  McClintock  after  they  had  finished  the  repair- 
ing." 

Mrs.  Kyle  testified:  "  I  am  the  aunt  of  the  plaintiflF.  I 
moved  out  of  the  house  which  was  burned  down,  for  the  pur- 
pose of  letting  the  new  renters  in,  —  Crabb  and  McClintock. 
There  was  some  hay  in  the  stable  and  some  potatoes  buried 
in  the  ground  near  the  house  by  Crabb  and  McClintock.  The 
house  was  a  frame  house.  Crabb  and  McClintock  lived  about 
one  and  a  quarter  miles  from  the  house." 

John  Crabb  testified:  "I  and.  Mr.  McClintock,  prior  to 
March  26,  1886,  rented  the  house  belonging  to  Mr.  Kyle, 
which  was  burned  down  on  the  thirty-first  day  of  March,  1886. 
After  we  rented  it  Mrs.  Kyle  moved  out,  on  the  twenty-sixth 
day  of  March,  1886,  and  took  all  of  her  things  out  of  the 
house.  After  she  moved  out  we  made  some  repairs  on  the 
house,  and  intended  to  move  into  the  house  on  the  first  day  of 
April,  1886.  We  had  moved  some  of  our  things  on  the  prem- 
ises. I  put  some  hay  in  the  stable-loft.  After  we  got  done 
repairing  we  left  a  plane  or  two  in  the  stable.  They  were  the 
only  property  we  had  there  at  the  time  the  house  burned 
down.  No  one  was  living  in  the  house  when  it  burned  down. 
It  was  unoccupied  by  any  one." 

Henry  McClintock  testified:  "  I  and  Mr.  Crabb  rented  the 
house  that  was  burned  down,  of  Mr.  Kyle,  the  plaintiff.  At 
the  time  we  rented  it,  his  aunt,  Margaret  Kyle,  was  living  in 
it.  On  the  twenty-sixth  day  of  March,  1886,  she  moved  out 
and  took  all  of  her  things  out.  After  she  moved  out  we  made 
Bonje  repairs  on  the  house,  and  when  we  finished  repairing  we 
left  a  few  planes  in  said  house.  On  or  about  the  thirtieth 
day  of  March,  1886,  we  hauled  some  hay  and  put  it  in  the 
stable-loft.  At  the  time  the  house  burned  down  it  was  unoc- 
cupied by  any  one.  The  planes  were  all  tlie  property  that 
was  in  it.  We  intended  to  move  in  the  next  day  after  the 
fire  occurred." 

We  have  examined  the  authorities  to  which  counsel  for  the 
appellee  in  their  brief  call  our  attention,  and  other  authorities 
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which  we  have  been  able  to  find  in  the  same  line,  but  think 
they  do  not  support  the  rulings  of  the  court  to  which  we  have 
called  attention. 

As  strong  a  case  as  we  have  been  able  to  find  in  support  of 
the  contention  of  the  appellee  is  the  case  of  Eddy  v.  Hawleye 
Ins.  Co.,  70  Iowa,  472;  59  Am.  Rep.  444.  The  syllabus  to  that 
case  is  as  follows:  "A  tenant  moved  out  of  an  insured  dwell- 
ing on  Tuesday,  and  on  Wednesday  morning  the  owner  took 
possession,  and  with  his  servants,  began  cleaning  it,  and 
they  were  continuously  engaged  during  the  working-hours  of 
each  day  in  cleaning,  and  moving  goods  into  the  house,  until 
Friday  evening,  intending  that  the  family  should  be  fully 
domiciled  there  on  Saturday;  but  on  Friday  night  the  house 
was  burned.     Held,  that  the  house  was  not  vacant." 

The  facts,  as  stated  by  the  learned  judge  who  delivered  the 
opinion  of  the  court,  are  as  follows:  "The  house  had  been 
temporarily  occupied  by  a  tenant,  who  removed  therefrom  on 
Tuesday.  The  fire  occurred  on  the  following  Friday  night. 
The  plaintiff  was  residing  in  another  house,  on  another  part 
of  the  farm;  and  on  the  next  morning  after  the  tenant  moved 
out  of  the  house  which  was  burned,  the  plaintiff  took  posses- 
Bion  of  it,  and  his  employees  cleaned  the  house  and  prepared 
to  move  in.  They  were  constantly  engaged  every  day  in 
cleaning  the  house,  and  in  moving  in  household  goods,  until 
Friday  evening.  By  that  time  there  were  carpets,  and  bed- 
ding and  bedsteads,  cans  of  fruit,  chairs,  pictures,  mirror,  and 
a  stove,  and  clothing,  a  table,  and  dishes,  in  the  house,  and 
the  family  were  expected  to  be  there  to  remain,  on  Saturday. 
The  farm  stock  was  there,  and  the  plaintiff,  or  his  employees, 
were  in  and  about  the  house  every  day  from  six  o'clock  in  the 
morning  until  seven  or  eight  o'clock  in  the  evening.  The 
preparation  for  occupying  the  house  was  continuous  during 
all  the  working-hours  of  each  day."  The  court  could  very 
well  hold,  as  it  did,  from  these  facts,  that  the  building  was 
not  vacant  when  burned. 

But  we  hereafter  cite  a  later  case  from  the  same  court, 
where  the  facts  were  not  so  favorable  to  the  insurance  com- 
pany as  the  case  before  us,  in  which  it  was  held  that  the 
policy  could  not  be  enforced. 

Most  of  the  cases  to  which  counsel  call  our  attention,  if  the 
buildings  insured  were  dwellings,  were  where  there  was  a 
permanent  occupancy  and  a  temporary  absence  of  the  tenant 
at  the  time  of  the  fire;  and  if  mills  or  manufactories,  where 
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thoro  wafl  but  a  tonipaniry  suBpcnsion  of  buainess  at  the  time 
of  tho  firo. 

In  construing  a  condition  in  an  insurance  policy  against 
vacancy  or  non-occupancy,  tlio  courts  will  look  to  the  sulyect- 
maltcr  of  tho  contract:  Whitney  v.  lilack  River  Ins.  Co.,  72 
N.  Y.  117;  28  Am.  Uep.  110;  American  Fire  Ina.  Co.  v. 
BHohlnn  Cotton  Mfg.  Co.,  125  111.  181;  Georgia  Home  Ins.  Co. 
V.  Kinnier,  28  Gratt.  88;  Sonneborn  v.  Insurance  Co.,  44  N.  J. 
L.  220;  48  Am.  Rep.  866. 

Tho  occupancy  of  a  dwelling,  of  a  mill,  of  a  barn,  is  each 
cssnrjtially  difToront  in  its  scope  and  character,  and  the  con- 
Ktruction  rnuHt  have  roforonce  thereto:  Sonneborn  v.  Insurance 
Co.,  44  N.  J.  L.  220;  43  Am.  Hop.  865;  Kimball  v.  Monarch 
Ins.  Co.,  70  Iowa,  518.  Tho  houHe  covered  by  the  policy  here 
under  coniiidoration  waH  a  dw(!lling.  It  became  entirely  vacant 
on  the  tw(Mjty-Hixth  day  of  March,  188(5,  and  remained  so 
until  its  (ioHtriiction  by  lire  on  tho  thirty-first  day  of  March. 
Tho  |>roHp<H!tive  tenants  made  some  repairs  on  the  building 
lifter  Mrn.  Kyle  vacMitod  it,  but  the  nature  and  character 
thereof  do  not  appear,  nor  the  length  of  time  they  were  engaged 
thereat.  It  appears  that  the  repairH  were  completed  about 
the  80lh  of  March,  ajul  on  that  day  the  prospective  occupants 
moved  Home  hay  to  tho  loft  of  tho  stable  on  the  premises,  and 
then  or  Ix^fore  buried  some  potatoes  on  the  premises,  but  all 
of  tho  witnoHses  state  that  the  building  was  unoccupied  when 
burned,  atul  had  not  b('<»n  oiunipiiul  after  Mrs.  Kyle  moved 
out,  and  that  the  only  things  left  in  it  at  any  time  after  her 
reujoval  were  a  couple  of  earp(>ntor'8  pianos  loft  there  by  Crabb 
and  Mo()lii»took  during  tho  time  they  wore  making  the  repairs 
and  thenMifter. 

Tho  contract,  in  all  of  \i»  parts,  was  one  that  the  parties 
were  com  potent  to  make,  and  which  they  had  a  perfect  right 
to  enter  into,  and  hence  they  are  bound  by  all  of  its  terms 
and  ooi\dition8. 

From  tho  time  the  building  became  vacant  until  its  do- 
Htniotion  the  risk  which  the  appollant  had  assununl  was  in- 
ere.'iKod  lunauso  of  the  vacam'v,  and  it  was  an  increase  of 
risk  which  tho  appellant  lunl  guardod  against  by  its  contract. 
It  would  be  l\>lly  to  coi\tei\d  that  the  building  would  have 
been  consumed  not\vithst!indii\g  the  vacancy.  Most  certainly 
the  care  ami  vigilance  that  wouUi  have  aocompaniod  tho  oc- 
cupatioi\  of  tho  property,  for  its  protection  and  preservation, 
was  lessoned  because  of  tho  vacancy. 
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In  the  light  of  all  of  the  authorities,  the  facts  which  the 
record  discloses  establish  beyond  question  that  the  property 
was  "vacant  or  unoccupied"  from  the  26th  of  March,  1886, 
until  it  was  consumed  by  fire,  on  the  31st  of  that  montli. 

In  ^tna  Ins.  Co.  v.  Meyers,  63  lud.  238,  tlie  condition  in 
the  policy  and  the  circumstances  of  the  case  and  those  in  the 
present  case  do  not  materially  differ.  Tlie  following  is  the 
condition  in  the  policy  in  that  case:  "  It  is  hereby  agreed  and 
declared  to  be  the  true  intent  and  meaning  of  the  parties 
hereto,  that  in  case  the  above-mentioned  building  shall  at 
any  time  after  the  making  and  during  the  contnuame  of  this 
insurance  become  unoccupied,  ....  unless  herein  otherwise 
specially  provided  for,  or  hereafter  agreed  by  the  company,  in 
writing  added  or  indorsed  on  this  policy,  then  and  iVoin 
thenceforth,  so  long  as  the  same  shall  be  so  unoccupied,  .... 
these  presents  shall  cease  and  be  of  no  force  or  effect." 

We  copy  the  following  from  the  opinion:  "It  appeared  by 
the  evidence  that  the  house  was  occupied  by  tenants  when  it 
was  insured;  that  the  tenants  failed  to  pay  rent  when  due, 
and  the  landlord  took  steps  to  remove  them.  Myers,  the 
owner,  testified:  'No  one  lived  in  the  house  at  the  time  of  the 
fire.  The  tenants  left  on  Friday  or  Saturday.  The  building 
was  burned  the  next  Tuesday.  The  building  was  used  as  a 
tenant-house.  It  was  a  double  tenement,  usually  occupied 
by  two  families.  I  put  the  tenants  out  because  they  would 
not  pay  rent.  I  had  engaged  it  to  S.  C.  Carney  as  soon  as  I 
could  get  them  out  and  have  the  building  repaired.  A  little 
plastering  and  whitewashing  was  all  that  was  needed.  Car- 
ney was  living  in  ray  house  across  the  street,  and  was  to  ga 
into  it  for  a  year,  as  soon  as  I  could  get  the  tenants  out,  and 
get  Fred  Myers  to  fix  the  house.  The  tenant  was  to  move 
in  as  soon  as  it  was  repaired.'  In  the  case  at  bar,  the  house 
was  unoccupied  at  the  time  it  was  burned;  it  had  been  un- 
occupied for  about  four  days;  some  of  the  witnesses  make  the 
time  longer;  and  no  definite  time  when  it  was  to  he  occupied 
was  fixed.  It  was  to  be  occupied  as  soon  as  it  should  be  re- 
paired by  Fred  Myers As  a  mater  of  fact,  as  we  have 

said,  the  house  was  unoccupied  when  it  was  burned.  By  itd 
terms,  the  company  was  not  liable  on  the  policy  sued  upon. 
The  policy  was  a  contract.  What  reason  appears  for  giving 
it  an  operation  by  construction  different  from  that  which  its 
terms  recpiire?  It  seems  to  us  that  the  literal  meaning  ex- 
presses just  what  the  parties  intended.     Here  a  tenant-house 
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is  insured  for  a  year.  A  change  of  tenants,  during  the  time, 
is  not  prohibited,  and  might  naturally  be  expected;  short 
intervals  in  which  the  property  would  be  vacant  might 
naturally  occur.  The  contract  provided  that  when  they  did 
occur,  the  policy  should  not  be  operative  during  their  exist- 
ence." 

In  Cook  V.  Continental  Ins.  Co.,  70  Mo.  610,  35  Am.  Rep. 
438,  the  condition  in  the  policy  was:  "If  the  premises  be- 
come unoccupied  without  the  assent  of  the  company  indorsed 
hereon,  then,  and  in  every  such  case,  the  policy  shall  be 
void." 

The  following  is  the  learned  judge's  statement  of  the  facts: 
"About  two  weeks  before  the  fire,  the  plaintiff  went  to  Kan- 
sas City,  Missouri,  to  reside,  and  lived  there  until  after  the 
fire.  She  shipped  a  car-load  of  her  furniture  to  the  latter 
place,  and  left  about  three  hundred  dollars'  worth  in  the 
house,  and  instructed  one  Barnard  to  sell  it,  except  a  bed- 
room set,  and  also  to  rent  the  house.  Joseph  Southwick  was 
left  in  possession,  with  instructions  to  remain  in  possession 
and  sleep  in  the  house  until  he  could  rent  it.  De  Laney  was 
to  rent  the  house.  Southwick  went  to  Kansas  City  three  or 
four  days  before,  and  was  there  when  the  fire  occurred.  He 
left  no  one  in  the  house,  but  told  De  Laney,  with  whom  he 
left  the  keys,  except  the  key  of  the  bedroom  he  had  slept  in, 
to  take  charge  of  the  house,  and  rent  it,  if  he  could,  before  he 
returned." 

And  following  this  recital  of  the  facts,  the  learned  judge 
goes  on  to  say:  "On  these  facts,  the  question  arises,  Was  the 
house  unoccupied  when  it  was  burned?  If  it  was,  she  was 
not  entitled  to  recover.  'Occupation  of  a  dwelling-house  is 
living  in  it':  Paine  v.  Agricultural  Ins.  Co.,  5  N.  Y.  Super.  Ct. 
619.  'A  fair  and  reasonable  construction  of  the  language 
"  vacant  and  unoccupied  "  is,  that  it  should  be  without  an 
occupant,  —  without  any  person  living  in  it':  78  111.  169. 
Speaking  of  a  dwelling-house  and  barn,  Colt,  J.,  in  Ashworth, 
v.  Builders'  Ins.  Co.,  112  Mass.  422,  17  Am.  Rep.  117,  ob- 
served: 'Occupancy,  as  applied  to  such  buildings,  implies  an 
actual  use  of  the  house  as  a  dwelling-place,  and  such  use  of 
the  barn  as  is  ordinarily  incident  to  a  barn  belonging  to  an 
occupied  house,  or  at  least  something  more  than  a  use  of  it 
for  mere  storage.  The  insurer  has  a  right,  by  the  terms  of 
the  policy,  to  the  care  and  supervision  which  is  involved  in 
such  an  occupancy.'     In  Wood  on  Insurance,  page  164,  the 
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above  observations  of  Colt,  J.,  are  quoted  and  approved.  In 
Paine  v.  Agricultural  Ins.  Co.,  5  N.  Y.  Super.  Ct.  619,  it  was 
said  that  'occupation  of  a  dwelling-house  is  living  in  it,  not 
mere  supervision  over  it,  and  while  a  person  need  not  live  in 
i,t  every  moment,  there  must  not  be  a  cessation  of  occupancy 
for  any  considerable  portion  of  time.'"  After  citing  oilier 
authorities,  the  court  say:  "Applying  the  doctrines  of  the 
above-cited  cases  to  this,  it  is  clear  that,  within  the  meaning 
of  the  clause  under  consideration,  the  premises  insured  were 
unoccupied  from  the  time  the  plaintiff  went  to  Kansas  City 
until  the  fire  occurred." 

Farmers'  Ins.  Co.  v.  Wells,  42  Ohio  St.  519,  supports  the 
contention  of  the  appellant.  The  tenant  moved  out  with  no 
intention  of  returning,  leaving  behind  a  barrel  of  corn  and 
&  coal-oil  can.  During  the  night  following  the  renjoval,  the 
building  was  destroyed  by  fire.  The  court  said:  "  The  condi- 
tion that  the  policy  should  be  void  if  the  building  therein 
mentioned  be  '  vacated  or  unoccupied '  was  absolute.  The 
parties  to  the  contract  were  competent  to  make  such  a  stipula- 
tion." The  court  concludes  by  holding  that  the  property  was 
vacant  and  the  policy  void,  and  says  that  the  duration  of  the 
vacancy  was  wholly  immaterial. 

In  the  case  of  Sleeper  v.  New  Hampshire  F.  Ins.  Co.,  56  N.  H. 
401,  the  condition  of  the  policy  was:  "  If  the  premises  hereby 
insured  become  vacated  by  the  removal  of  the  owner  or  occu- 
pant, without  immediate  notice  to  the  company  and  consent 
indorsed  hereon,  ....  this  policy  shall  be  void." 

In  the  opinion  of  Smith,  J.,  it  is  said:  "It  is  apparent  the 
insurers  intended  to  guard  against  the  increased  risk  which 
inevitably  affects  buildings  where  no  one  is  living  or  carrying 
on  any  business.  An  unoccupied  building  invites  a  shelter  to 
wanderers  and  evil-disposed  persons.  No  one  interested  is 
present  to  watch  or  care  for  the  property,  or  seasonably  to  ex- 
tinguish the  flames  in  case  of  fire;  and  for  various  reasons 
that  might  be  enumerated,  an  unoccupied  building  is  more 
exposed  to  destruction,  to  say  nothing  of  the  inducement  a 
■dishonest  owner  would  have  to  turn  it,  if  unprofitable,  into 
money,  when  insured,  by  becoming  a  party  to  its  destruction 
by  fire.  If,  then,  the  motive  is  to  have  some  one  present,  oc- 
cupying and  dwelling  in. the  buildings,  and  interested  to  pre- 
serve the  roof  that  shelters  his  family  or  holds  his  household 
goods,  that  object  would  plainly  be  defeated  by  holding  that 
he  and  his  family  may  depart  with  all  their  possessions,  save, 
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perhaps,  a  few  articles  not  needed  for  present  use.  and  still  the 

premises  be  considered  occupied I  cannot  say  that  I 

have  any  doubt  that  these  buildings  were  vacant  at  the  time 
they  were  burned,  in  the  sense  in  which  that  term  was  used 
in  the  policy." 

All  of  the  reasoning  of  the  court  has  much  force  when  ap- 
plied to  the  facts  of  the  case  we  have  before  us.  In  the  same 
case,  Ladd,  J.,  said:  "I  think,  when  the  occupant  of  a  dwell- 
ing-house moves  out  with  his  family,  taking  part  of  his  fur- 
niture and  all  of  the  wearing  apparel  of  the  family,  and  makes 
his  place  of  abode  in  another  town,  although  he  may  have  an 
intention  of  returning  in  eight  or  ten  months,  such  dwelling- 
house,  while  thus  deserted,  must  be  regarded  as  unoccupied 
—  that  is,  vacated  —  according  to  the  naturally  and  ordinarily 
received  import  of  those  terms.  It  is  the  very  situation  against 
the  hazards  of  which  the  defendants  undertook  to  guard 
themselves  by  an  express  stipulation  and  condition  inserted 
in  the  contract  upon  which  this  action  is  founded." 

In  the  case  of  Moore  v.  Phoenix  Ins.  Co.,  64  N.  H.  140,  10 
Am.  St.  Rep.  384,  it  is  held  that  the  words  "vacant"  and 
"  unoccupied,"  when  used  in  a  policy  of  insurance  in  connec- 
tion with  the  idea  that  the  insurer  was  stipulating  against  an 
increase  in  the  risk  from  the  absence  of  persons  from  the 
premises  insured,  must  be  regarded  as  interchangeable  and 
equivalent  in  meaning;  that  when  no  one  lives  in  the  house 
it  is  both  vacant  and  unoccupied,  though  it  may  contain  ar- 
ticles of  furniture  which  the  last  occupant  failed  to  remove. 
In  the  learned  note  to  the  foregoing  case  (10  Am.  St.  Rep.  391), 
it  is  said:  "There  is  strong  authority  in  support  of  the  rule 
that  a  fair  and  reasonable  construction  of  the  term  *  vacant 
and  unoccupied'  is,  that  the  house  should  be  without  an  oc- 
cupant; that  is,  without  any  person  living  in  it";  citing  North 
American  Fire  Ins.  Co.  v.  Zaenger,  63  111.  464;  American  Ins. 
Co.  V.  Padjield,  78  111.  167;  Phoenix  Ins.  Co.  v.  Tucker,  92  111. 
64;  Fitzgerald  v.  Connecticut  F.  Ins.  Co.,  64  Wis.  463;  Alston 
V.  Old  North  State  Ins.  Co.,  80  N.  C.  326;  Cnokv.  Continental 
Ins.  Co.,  70  Mo.  610;  35  Am.  Rep.  438.  And  it  is  stated: 
*'  The  same  construction  is  given  to  the  term  '  vacant  or  un- 
occupied'": Herrman  v.  Adriatic  Ins.  Co.,  85  N.  Y.  162;  39 
Am.  Rep.  644;  Stupetske  v.  Transatlantic  F.  Ins.  Co.,  43  Mich. 
373;  38  Am.  Rep.  195;  Imperial  Fire  Ins.  Co.  v.  Kiernan, 
83  Ky.  468;  Sonnehorn  v.  Ins.  Co.,  44  N.  J.  L.  220;  43  Am. 
Rep.  365. 
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As  will  be  remembered,  tbe  words  "vacant  or  unoccupied" 
are  employed  in  the  policy  under  consideration. 

In  view  of  these  authorities,  we  repeat,  at  least  in  substance, 
what  we  have  once  before  said,  that  we  cannot  well  imagine 
how  it  can  be  said  that  the  building  covered  by  the  policy  upon 
which  the  present  action  rests  can  be  said  not  to  have  been 
vacant  when  the  fire  occurred.  It  was  certainly  without  an 
occupant  in  any  sense  of  the  term. 

In  Sexton  v.  Hawkeye  Ins.  Co.,  69  Iowa,  99,  it  was  held  that 
the  use  of  a  building  for  the  purpose  of  storing  kegs,  jars,  etc., 
was  not  a  compliance  with  the  condition  against  the  vacancy 
of  the  building. 

In  Feshe  v.  Council  Bluffs  Ins.  Co.,  74  Iowa,  676,  the  insured 
property  was  a  dwelling-house  occupied  by  a  tenant,  and  the 
policy  provided  that  it  should  become  void  if  the  building  be- 
came "  wholly  or  partially  vacant  or  unoccupied."  The  ten- 
ant moved  out,  and  five  days  afterward  the  property  was 
burned.  The  owner,  who  lived  but  a  half-mile  distant,  spent 
a  part  of  each  intervening  day  in  examining  and  cleaning  the 
house,  but  did  not  stay  there  at  night,  and  her  father,  who 
worked  near,  left  a  few  tools  in  the  house  at  night.  It  was 
held  that  the  house  was  "  vacant  and  unoccupied  "  within  the 
the  meaning  of  the  policy,  and  that  no  recovery  could  be  had 
thereon. 

In  Bennett  v.  Agricultural  Ins.  Co.,  50  Conn.  420,  the  policy 
provided  that  it  should  be  void  "  if  the  dwelling-house  hereby 
insured  shall  cease  to  be  occupied  as  such."  At  the  time  of 
the  insurance  the  house  was  occupied  by  a  tenant  who  moved 
out  about  six  o'clock  on  a  certain  evening,  and  the  house  was 
burned  about  two  o'clock  the  next  morning.  It  was  held  that 
the  policy  was  void,  and  was  not  saved  by  the  fact  that  the 
fire  had  actually  commenced  and  was  smoldering  unobserved 
when  the  tenant  moved  out. 

The  first  of  the  last  two  cited  cases  is  in  some  of  its  facta 
much  like  the  case  we  have  under  consideration,  but  the  facts 
of  this  case  support  more  strongly  the  contention  of  the  in- 
surer than  did  the  facts  in  those  cases.  For  a  further  con- 
sideration of  the  questions  discussed,  we  refer  to  the  exhaustive 
note  to  Moore  v.  Phoenix  Ins.  Co.,  64  N.  H.  140;  10  Am.  St. 
Rep.  384. 

At  this  point  it  may  be  well  to  say  that  we  do  not  wish  to 
be  understood  as  holding  that  a  temporary  absence  of  the  oc- 
cupants of  an  insured  dwelling,  the  furniture  and  other  con- 
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tents  remaining  undisturbed  during  such  temporary  absence, 
would  render  a  policy  of  insurance  thereon  inoperative  be- 
cause of  a  condition  against  vacancy. 

The  point  is  made  by  counsel  for  the  appellee  that  counsel 
for  the  appellant  do  not  discuss  in  their  brief  the  ruling  of  the 
court  upon  the  motion  for  a  new  trial,  and  therefore  waive  it. 
In  this  contention  counsel  are  mistaken  as  to  the  fact. 

The  judgment  is  reversed,  with  costs,  with  direction  to  the 
court  below  to  overrule  the  demurrer  to  the  complaint,  and 
proceed  in  accordance  with  this  opinion. 


iNsaRANCB  —  Construction  of  Policy  —  Conditions  against  Becomino 
Vacant  and  Unoccupied.  —  As  to  the  signification  of  the  terms  "  vacant 
and  unoccupied,"  and  such  like  expressions  in  policies  of  insurance,  see  ex* 
tended  note  to  Moore  v.  Plwenix  Ins.  Co.,  10  Am.  St  Rep.  390-396.  See 
also  Moore  v.  Phcenix  Ina.  Go.,  62  N.  H.  240;  13  Am.  St.  Rep.  556,  and  note. 


Board   op   Commissioners    of  Knox    County    v, 

Johnson. 

[124  Indiana,  146.1 

OmoiES.  —  Question  whether  an  Office  is  or  is  not  Vacant  is  ah 
Intrinsically  Judicial  One.  —  Mandamus  will  not  lie  where  an  act  i« 
judicial,  and  there  is  a  remedy  by  appeal. 

OmciAL  Bonds,  Appeal  from  Disapproval  of.  —  If  an  officer  presents  his 
bond,  and  it  is  rejected  on  the  ground  that  he  is  not  entitled  to  the  office, 
there  is  a  judicial  decision  from  which  an  appeal  will  lie. 

Official  Bonds.  —  Statutes  Requiring  Official  Bonds  to  be  Filed 
within  a  Designated  Time  are  directory,  not  mandatory,  and  the  fail- 
ure to  file  a  bond  within  such  time  does  not  work  a  forfeiture  of  the 
office,  nor  create  a  vacancy  therein. 

Office  —  Forfeiture  for  Failure  to  Give  Official  Bond.  —  One  right- 
fully in  office  cannot  be  ousted  for  failure  to  give  an  additional  and 
special  bond  within  the  time  prescribed  by  statute,  where  there  is  a  sub- 
stantial and  close  legal  question  as  to  when  such  time  began  to  run,  with- 
ont  he  is  first  given  a  day  in  court  and  a  hearing. 

Officer,  before  He  can  be  Ousted  by  Authority,  other  than  That  of 
THE  Appointing  Power,  is  entitled  to  a  hearing,  because  the  question 
whether  he  shall  be  ousted  is  a  judicial  one,  and  a  decision  given  with- 
out affording  him  an  opportunity  to  be  heard  is  ineffectual. 

Officer  need  not  Show  that  He  is  Eligible  to  an  Office  to  which  lie 
has  been  duly  elected  and  inducted,  where  the  only  question  is,  whether 
he  has  forfeited  such  office  by  failure  to  file  an  additional  bond. 

W.  A.  Cullop  and  C.  B.  Kessinger,  for  the  appellant. 
0.  0.  Reily,  J.  Wilhelm,  and  W.  F.  Townsend,  for  the  ap- 
pellee. 
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Elliott,  J.  On  the  third  day  of  June,  1889,  tlie  appellee 
was  elected  county  superintendent  of  the  public  schools  of 
Knox  County,  for  the  term  of  two  years,  and  on  the  fourteenth 
day  of  that  month  he  duly  qualified.  On  the  twentieth  day 
of  June,  1889,  the  board  of  commissioners  declared  the  oHice 
vacant  because  of  the  failure  of  the  appellee  to  file  the  special 
bond  required  by  section  10  of  the  act  of  March  2,  1889: 
Elliott's  Supp.,  sec.  1298.  The  board  on  the  same  day  ap- 
pointed William  H.  Pennington  to  the  office  which  it  had 
declared  vacant,  but  he  did  not  accept  the  appointment.  On 
the  twelfth  day  of  August,  1889,  the  appellee  presented  the 
bond  required  by  the  statute  to  which  we  have  referred,  but 
the  board  refused  to  accept  it.  The  appellee  continued  to  dis- 
charge the  duties  of  the  office,  but  his  claim  for  compensation 
was  rejected.  In  September,  1889,  the  board  of  commissioners 
appointed  Thomas  Crosson  to  the  office,  and  he  accepted  and 
qualified.  The  appellee  appealed  from  the  decision  of  the 
board  to  the  circuit  court,  and  judgment  was  there  rendered 
in  his  favor.  In  the  circuit  court  the  appellant  unsuccessfully 
moved  to  dismiss  the  appeal. 

It  is  held  by  some  of  the  courts  that  the  refusal  to  accept 
the  bond  of  a  public  officer  is  a  ministerial  act,  and  that 
approval  may  be  coerced  by  mandamus:  2  Am.  &  Eng.  Ency. 
of  Law,  466  h. 

But  there  are  many  strongly  reasoned  cases  which  hold  that 
the  duty  is  a  judicial  and  not  a  ministerial  one:  State  v.  Dun- 
nington,  12  Md.  340;  Ex  parte  Harris,  52  Ala.  87;  23  Am.  Rep. 
559;  Thomason  v.  Justices,  3  Huniph.  283;  Swan  v.  Gray,  44 
Miss.  393;  County  of  Bay  v.  Brock,  44  Mich.  45.  In  the  case 
of  Gulick  v.  New,  14  Ind.  93,  77  Am.  Dec.  49,  it  was  held  that 
mandamus  will  lie  to  compel  a  county  clerk  to  approve  the 
bond  of  a  sheriff.  The  decision  in  that  case  may  be  sustained 
upon  the  ground  that  the  clerk  was  a  ministerial  officer,  and 
that  no  appeal  could  be  taken  from  his  action  in  refusing  to 
approve  the  bond.  But  where  the  officer  is  a  judicial  one.  and 
there  is  a  right  of  appeal,  the  question  is  essentially  different. 
There  is,  however,  a  decision  directly  declaring  that  mandate 
will  lie  to  compel  a  board  of  commissioners  to  approve  the 
bond  of  a  public  officer,  or  show  cause  for  refusing  to  approve 
it:  Board  etc.  v.  State,  61  Ind.  379.  No  authorities  are  cited 
in  support  of  the  conclusion  asserted  in  that  case,  nor  are 
any  reasons  adduced,  and  we  very  much  doubt  the  soundness 
of  the  doctrine  asserted.     We  cannot  believe  that  where  the 
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tribunal  is  a  judicial  one,  and  a  right  of  appeal  is  provided, 
mandamus  is  the  appropriate  remedy,  but  we  feel  bound  to 
yield  to  the  decision  upon  the  rule  of  stare  decisis.  We  are 
not,  however,  inclined  to  extend  the  rule  declared  in  that 
case,  and  we  deny  its  application  to  the  present,  for  the  rea- 
son that  here  the  rejection  of  the  bond  operated  to  bring  in 
question  the  right  to  the  office  held  by  the  appellee,  and  the 
appellant  did  declare  the  office  vacant.  These  facts,  as  we 
are  satisfied,  clearly  distinguish  the  case  from  the  case  to 
which  we  have  referred,  for  much  more  than  the  simple  ap- 
proval or  rejection  of  the  bond  is  involved. 

The  question  whether  an  office  is  or  is  not  vacant  is  iiitrin- 
sically  a  judicial  one:  Stocking  v.  State,  7  Ind.  326.  In  the 
case  cited  it  was  held  that  the  legislature  could  not,  even  by 
an  express  statute,  create  a  vacancy  in  a  constitutional  office; 
and  certainly,  if  the  legislature  cannot  create  a  vacancy  in 
a  constitutional  office,  a  board  of  commissioners  cannot,  by  a 
ministerial  or  legislative  act,  create  a  vacancy  in  an  office 
created  by  the  legislature.  If  such  a  board  assumes  to  de- 
clare a  legislative  office  vacant,  it  assumes  to  exercise  judicial 
power,  and  in  all  cases  where  its  decisions  are  judicial,  there  i» 
a  right  of  appeal.  It  is  settled,  beyond  controversy,  that 
where  the  act  is  a  judicial  one,  and  there  is  a  remedy  by  ap- 
peal, mandamus  will  not  lie. 

There  is  no  question  before  us  as  to  the  sufficiency  of  the 
sureties  on  the  bond  tendered  to  the  appellant,  for  the  bond 
was  rejected  upon  other  grounds.  The  ground  upon  which  it 
w&B  rejected  directly  involved  the  appellee's  right  to  the  office, 
and  therefore  a  judicial  question  was  presented  for  decision. 
We  are,  for  this  reason,  not  required  to  decide  whether  the 
decision  of  a  board  of  commissioners  in  rejecting  a  bond  can 
be  reviewed  in  an  action  for  mandate  by  appeal,  or  other- 
wise. 

There  is  no  law  requiring  an  officer  who  presents  a  bond  for 
approval  to  file  any  claim  or  complaint.  If  he  presents  his 
bond,  and  it  is  rejected  for  the  reasons  which  influenced  the 
board  in  this  instance,  there  is  a  judicial  decision  from  which 
an  appeal  will  lie. 

The  validity  of  the  statute  which  controls  this  case  was 
affirmed,  upon  full  consideration,  in  the  case  of  State  v.  Ila- 
worthy  122  Ind,  462,  so  that  the  question  remaining  for  decis- 
ion is  one  of  construction. 

The  contention  of  the  appellant  is,  that  the  failure  of  the 
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appellee  to  give  bond  within  thirty  dayp  after  liis  election 
authorized  a  declaration  that  the  office  wto  vacant,  and  justi- 
fied the  decision  refusing  to  approve  the  bond.  The  appellee's 
position  upon  this  point  is,  that  the  execution  of  the  bond 
within  thirty  days  after  the  governor  issued  his  proclamation 
protected  his  title  to  the  office. 

As  our  statement  of  facts  shows,  the  appellee  was  elected 
after  the  act  of  March  2,  1889,  went  into  force,  and  the 
question  is,  whether  he  lost  his  title  to  the  office  by  his 
failure  to  give  the  special  bond  within  thirty  days  after  his 
election.  If  he  did  lose  his  title  to  the  office,  then  he  is  in  no 
situation  to  complain;  for  if  he  is  not  entitled  to  the  oHice,  he 
has  no  cause  for  action. 

The  section  of  the  statute  which  governs  the  case  reads 
thus:  "It  shall  be  the  duty  of  the  several  county  school 
superintendents  of  this  state,  within  thirty  days  from  the 
issuing  of  the  proclamation  by  the  governor,  as  hereinbefore 
provided  for,  and  of  every  county  school  superintendent 
hereafter  elected,  before  he  enters  upon  the  discharge  of  his 
official  duties,  to  enter  into  a  special  bond,  with  at  least  two 
freehold  sureties  of  such  county,  payable  to  the  state  of 
Indiana,  conditioned  that  they  will  faithfully  and  honestly 
perform  all  the  duties  required  of  them  by  this  act,  and 
account  for  and  pay  over  all  moneys  that  may  come  into  their 
hands  pursuant  to  the  provisions  of  this  act,  in  a  penal  sum 
which  shall  be  equal  in  amount  to  one  hundred  dollars  for 
every  one  thousand  inhabitants  of  their  respective  counties  as 
shown  by  the  last  census  immediately  preceding  the  giving 
of  such  bond,  to  be  approved  by  the  board  of  commissioners 
of  their  respective  counties;  and  upon  the  failure  of  any 
county  school  superintendent  to  give  such  bond,  his  office 
shall  become  immediately  vacant,  and  the  board  of  commis- 
sioners of  his  county  shall  immediately  appoint  some 
competent  and  suitable  person  to  fill  such  vacancy  for  the 
unexpired  term  of  his  office." 

We  cannot  agree  with  the  appellee's  counsel  that  the 
statute  does  not  apply  to  superintendents  elected  after  the 
law  went  into  force,  but  who  had  given  the  general  bond  at 
the  time  of  their  election.  We  see  no  reason  for  attempting 
change  the  words  used  in  the  statute,  and  they  clearly  direct 
that  superintendents  elected  after  its  passage  shall  file  a 
special  bond  within  thirty  days  after  their  election.  It  is 
only  those  who  were  elected  prior  to  the  time  the  statute  took 
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effect  that  are  allowed  thirty  days  after  the  governor  issues 
his  proclamation  to  file  a  special  bond. 

But  it  by  no  means  results,  from  the  construction  we  have 
given  the  statute,  that  the  appellee  lost  his  title  to  the  office 
to  which  he  was  elected  and  into  which  he  had  been 
legally  inducted.  It  is  held  by  our  own  and  other  courts 
that  statutes  requiring  official  bonds  to  be  filed  within  a 
designated  time  are  directory,  and  not  mandatory.  Upon 
this  question  the  authorities  are  harmonious:  State  v.  Porter, 
7  Ind.  204;  Smith  v.  Cronkhite,  8  Ind.  131;  Mayor  v.  Gelsel, 
19  Ind.  344;  Mayor  v.  Wright,  19  Ind.  346;  Speake  v.  United 
States,  9  Cranch,  28;  People  v.  Holley,  12  Wend.  481;  State  v. 
Churchill,  41  Mo.  41;  Stale  v.  County  Court,  44  Mo.  230; 
Sprawl  V.  Lawrence,  33  Ala.  674;  State  v.  Ely,  43  Ala.  568; 
Kearney y.  Andrew8,10^.  J.  Eq.  70;  State  v.  Falconer,  44  Ala. 
696. 

This  rule  is  carried  very  far,  for  it  is  held,  without  sub- 
stantial diversity  of  opinion,  that  unless  the  statute  makes 
the  filing  of  a  bond  within  a  limited  time  a  condition  pre- 
cedent to  the  right  to  the  office,  the  failure  to  file  it  within 
the  time  prescribed  will  not  work  a  forfeiture  of  the  right 
to  the  office  nor  create  a  vacancy.  In  the  case  of  City  of 
Chicago  v.  Gage,  95  111.  593,  35  Am.  Rep.  182,  the  statute 
provided  that  upon  failure  to  file  a  bond  within  the  time 
designated,  the  person  chosen  shall  "  be  deemed  to  have  re- 
fused the  office,  and  the  same  shall  be  filled  by  appointment,  " 
and  it  was  held  not  to  change  the  rule.  In  State  v.  Toomer,  7 
Rich.  216,  the  provision  of  the  statute  was,  that  upon  the 
failure  of  the  person  elected  to  file  a  bond  withiti  the  time 
limited,  "  his  office  shall  be  deemed  absolutely  vacant,  and 
Bhall  be  filled  by  election  or  appointment,"  and  the  court 
adjudged  upon  full  consideration  that  title  to  the  office  was 
not  lost.  But  we  cannot  further  quote  from  the  adjudged 
cases,  and  we  cite  them  without  comment:  State  v.  Colvig, 
15  Or.  57;  State  v.  Peck,  30  La.  Ann.  280;  State  v.  Ring,  29 
Minn.  78. 

Under  the  established  rule,  the  mere  failure  of  the  appellee 
to  give  the  additional  and  special  bond  required  by  the  act  of 
1889  did  not,  it  is  clear,  forfeit  his  title  to  the  office,  for  his 
case  is  much  stronger  than  those  to  which  we  have  referred. 
That  the  case  of  the  appellee  is  an  unusually  strong  one  is 
apparent  when  it  is  brought  to  mind  that  he  was  actually  and 
rightfully  in  office,  having  duly  qualified  as  the  law  directs. 
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As  he  was  rightfully  in  office,  and  had  duly  qualified,  his 
failure  to  execute  the  special  bond  cannot  by  any  possibility 
be  considered  as  a  failure  to  perform  a  condition  precedent  to 
his  right  to  the  office.  The  utmost  that  can  be  said  is,  that  it 
was  his  duty,  if  he  desired  to  continue  in  office,  to  file  the 
special  bond  required  by  the  act  of  1889. 

If  the  appellee  has  lost  title  to  the  office,  it  must  be  for  the 
reason  that  before  he  filed  the  special  bond  the  board  of  com- 
missioners had  declared  the  office  vacant.  In  order  to  deter- 
mine the  eflfect  of  this  declaration  it  is  necessary  to  consider 
the  facts,  and  to  give  some  attention  to  the  provisions  of  the 
act.  The  proclamation  of  the  governor  was  not  issued  until 
more  than  thirty  days  after  the  election  of  tiie  appellee,  and 
until  the  proclamation  was  issued  no  duty  could  be  required 
of  the  superintendent  which  made  a  bond  necessary.  There 
is,  indeed,  reason  for  the  contention  of  the  appellee's  counsel 
that  no  superintendent,  whether  elected  before  or  after  the 
passage  of  the  act,  was  bound  to  give  the  special  bond  until 
the  governor's  proclamation  was  issued,  for  until  that  was 
done,  there  was  no  necessity  for  a  bond.  Section  6  of  the  act 
provides  that  as  soon  as  the  contract  for  the  furnishing  of 
books  shall  be  entered  into,  the  governor  shall  issue  his  proc- 
lamation announcing  such  fact  to  the  people  of  the  state. 
While  we  feel  compelled  to  yield  to  the  explicit  provisions  of 
section  10,  and  hold  that  the  direction  contained  in  it  applies 
to  all  superintendents  elected  after  the  passage  of  the  act,  we 
must  also  hold  that  there  is  a  substantial  and  close  question 
involved,  for  there  is  no  little  reason  for  holding  that  until 
the  governor  issued  his  proclamation  the  school  superintend- 
ents were  not  bound  to  proceed  under  the  act.  There  was  ;i 
real  question  as  to  when  it  was  the  duty  of  the  appellee  to 
execute  a  bond,  and  a  question,  too,  upon  which  not  only 
laymen,  but  lawyers,  might,  in  the  utmost  good  faith,  enter- 
tain opposite  views. 

The  quci^tion  comes  to  this:  Can  a  person  rightfully  in 
office  be  ousted  for  the  failure  to  give  an  additional  and  special 
bond  within  the  time  prescribed  in  a  case  where  there  is  a 
substantial  and  close  legal  question  as  to  when  the  time  be- 
gins to  run,  without  a  day  in  court  and  a  hearing? 

It  is  to  be  remembered  that  the  board  of  commissioners  has 
no  power  to  elect  a  county  superintendent,  nor  any  geiu'ral 
power  to  appoint,  so  that  the  question  is  very  different  from 
one  arising  in  a  case  where   the   removal  is    made    by    the 
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appoiDting  power.  The  power  to  oust  an  officer  rightfully  in 
office  is  essentially  a  judicial  one,  except  where  it  is  exercised 
by  the  appointing  power:  State  v.  Harrison,  113  Ind.  434;  3 
Am.  St.  Rep.  663;  Page  v.  Hardin,  8  B.  Mon.  648;  Dullam  v. 
Willson,  53  Mich.  392;  51  Am.  Rep.  128.  If  it  is  judicial, 
then  it  seems  clear  that  the  officer  is  entitled  to  a  hearing. 
in  Williams  v.  Bagot,  3  Barn.  &  C.  786,  Bayley,  J.,  said:  "It 
is  contrary  to  common  justice  that  a  party  should  be  con- 
cluded unheard."  The  question  was  fully  considered  in  the 
case  of  Queen  v.  Archbishop,  1  El.  &  E.  545,  and  it  was  held 
that  there  could  not  be  a  removal  without  a  hearing.  This 
decision  was  made  upon  a  statute  providing  that  a  curate 
whose  license  was  revoked  might  "  appeal  to  the  archbishop 
of  the  province,  who  shall  confirm  or  annul  such  revocation 
as  shall  seem  to  him  proper."  Lord  Campbell  said:  "No 
doubt  the  archbishop  acted  most  conscientiously,  and  with  a 
sincere  desire  to  promote  the  interests  of  the  church;  but  we 
all  think  he  has  taken  an  erroneous  view  of  the  law.  He  was 
bound  to  hear  the  appellant,  and  he  has  not  heard  him.  It 
is  one  of  the  first  principles  of  justice  that  no  man  should  be 
condemned  without  being  heard."  Delivering  an  opinion  in 
a  case  involving  the  right  to  remove  an  officer,  Chief  Justice 
Marshall  said:  "It  is  a  principle  of  natural  justice,  which 
courts  are  never  at  liberty  to  dispense  with,  unless  under  the 
mandate  of  positive  law,  that  no  person  shall  be  condemned 
unheard,  or  without  an  opportunity  of  being  heard  ":  Meade 
V.  Deputy  Marshal,  1  Brock.  324. 

In  the  case  of  Commonwealth  v.  Slifer,  25  Pa.  St.  23,  64  Am. 
Rep.  680,  the  doctrine  was  carried  very  far,  perhaps  too  far; 
for  it  was  there  held  that  although  the  governor  had  the  power 
to  appoint,  still  he  could  not  remove  an  officer  without  giving 
him  an  opportunity  to  be  heard.  In  the  case  of  Biggs  v.  Mc- 
Bride,  17  Or.  640,  the  question  arose  in  a  case  where  the  gov- 
ernor, acting  under  a  statute,  removed  a  railroad  commissioner 
who  held  his  office  by  virtue  of  a  legislative  enactment,  and 
the  court,  in  discussing  the  question  whether  the  power  to 
remove  was  executive  or  judicial,  said:  "But  it  is  believed, 
under  either  view,  and  by  whomsoever  the  power  of  removal 
for  cause  may  be  exercised,  it  must  be  done  upon  notice  to  the 
delinquent  of  the  particular  charges  against  him,  and  an 
opportunitj'  be  given  him  to  be  heard  in  his  defense."  Many 
other  cases  affirm  the  same  general  doctrine:  State  v.  Hawkins, 
44  Ohio  St.  98;   People  v.  Board  of  Fire  CommWs,  72  N.  Y. 
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445;  People  v.  Mayor,  19  Hun,  441;  State  v.  City  of  St. 
Louis,  90  Mo.  19;  Willard's  Appeal,  4  R.  I.  595;  Field  v. 
Commonwealth,  32  Pa.  St.  478;  Foster  v.  Kansas,  112  U.  S.  201; 
Kennard  v.  Louisiana,  92  U.  S.  480.  In  the  two  cases  last 
cited,  the  supreme  court  of  the  United  States  assumed  juris- 
diction, without  hesitation  or  question,  of  cases  involving  the 
right  to  remove  state  officers,  and  examined  the  statutes  and 
proceedings  so  far  as  to  ascertain  whether  there  was  due  pro- 
cess of  law  under  the  Fourteenth  Amendment,  thus  tacitly 
deciding  that  without  a  hearing  an  officer  cannot  be  removed. 

Our  conclusion  is,  that  where,  as  here,  an  officer  is  rightfully 
in  office,  and  there  is  a  fair  question  as  to  whether  the 
time  within  which  he  is  directed  to  file  a  special  bond  in 
order  to  entitle  him  to  continue  in  office  begins  to  run  from 
the  date  of  his  election,  or  upon  the  happening  of  a  future 
event,  and  he  does  file  a  bond  within  the  time  designated  after 
such  event  does  happen,  a  declaration  that  he  has  vacated  the 
office,  made  without  a  hearing,  does  not  oust  him.  We  are  far 
within  the  authorities  in  asserting  this  conclusion,  but  the  case 
does  not  require  that  a  broader  or  more  general  one  should  be 
asserted. 

As  the  appellee  had  been  duly  elected  and  inducted  into 
office,  and  as  the  only  question  that  was  presented  by  his  fail- 
ure to  file  the  additional  bond  required  by  the  act  of  1889 
was  as  to  his  right  to  continue  in  office,  it  was  not  necessary 
for  him  to  show  that  he  was  eligible  to  the  office.  There  is  a 
radical  difierence  between  such  a  case  as  this  and  one  wherein 
the  plaintiff  asserts  a  right  to  be  admitted  to  an  office. 

Judgment  affirmed.  

Office  and  Officers. — Mandamus  will  not  lie  to  review  the  act  of  &a 
officer  whea  the  duty  he  ia  called  upou  to  perform  requires  tlie  exercise  of  an 
act  of  judgment  on  his  part:  Sansorn  v.  Mercer,  68  Tex.  4S8;  2  Am.  St 
Rep.  505,  and  note;  Oartner  v.  Cohen,  51  N.  J.  L.  125;  State  v.  Road,  41 
La.  Ann.  73;  WaUh  v.  Brevoort,  76  Mich.  470;  People  v.  OaneU,  130  111. 
.340;  Moon  v.  Wellford,  84  Va.  34;  Lyon  v.  Smith,  66  Mich.  676;  Boom  v. 
De  Haven,  72  Cal.  280;  State  v.  Edwards,  51  N.  J.  L.  479;  IVood/ord  v. 
Hull,  31  W.  Va.  470;  State  v.  Applegate,  51  N.  J.  L.  117:  State  v.  ^'dso,l,  41 
Mian.  25;  SaUerlee  v.  Sirider,  31  W.  Va.  781;  Mills  PublUhhig  Co.  v.  Larra- 
bee,  78  Iowa,  97. 

Offick  and  Officers  —  Vacancy.  —  As  to  the  meaning  of  the  term  "va- 
cancy," as  applied  to  an  office,  see  note  to  WaUh  v.  CommonwenUh,  33  Am. 
Rep.  777,  778;  StaU  v.  Harrison,  113  Ind.  434;  3  Am.  St.  Rep.  663. 

Office  and  Officers  —  Failure  to  File  Bond. — An  officer,  by  merely 
failing  to  file  an  official  bond,  does  not  forfeit  his  office,  and  he  may  file  such 
bond  when  objection  is  made  to  the  omission:  Commonweali/i  v.  Sl'/er,   25 
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Pa.  8t.  23;  64  Am.  Dec.  680;  but  in  Bounds  v.  Cili/  of  Bimijor,  46  Me.  541, 
74  Am.  Dec.  469,  it  was  decided  that  an  officer  could  not  justify  as  an  officer 
de  jure  until  he  filed  the  bond  required  of  him  by  law.  And  in  Stute  v. 
Lauy/do7i,  19  Nev.  202,  a  failure  to  file  a  bond  as  ex  officio  state  librarian  was 
held  to  create  a  vacancy  in  that  office. 

Office  and  Officers  —  Removal.  —  An  incumbent  of  an  office  sought  to 
be  removed  therefrom  is  entitled  to  a  judicial  hearing:  Slate  v.  Harrhotif 
113  Ind.  434;  3  Am.  St.  Rep.  663.  In  People  v.  Frew,  83  Cal.  453,  it  was 
decided  that  when  an  officer  had  been  appointed  by  the  governor  and  con- 
firmed by  the  senate,  and  the  senate  had  failed  to  confirm  the  nomination  by 
the  governor  of  another  officer  in  his  place  at  the  next  session,  the  governor 
could  not,  after  the  close  of  the  session,  remove  the  incumbent  and  appoint 
a  successor. 


Cincinnati,  Indianapolis,  St.  Louis,  and  Chicago 
Railway  Company  v.  Howard. 

[124  Indiana,  280.] 

Peactick,  —  A  General  Objection  to  the  Admission  in  Evidence  of  an 
answer  to  a  question  propounded  a  witness  raises  no  question  for  con- 
sideration in  the  appellate  court.  An  objection  to  evidence  that  it  is 
improper,  incompetent,  irrelevant,  and  immaterial  is  without  efifect  for 
any  purpose.  The  precise  grounds  of  objection  must  be  definitely 
stated. 

Evidence  —  Res  Gest^.  —  Statements  Made  by  Persons  when  Leaving 
THEIR  Home,  as  to  their  Intended  Destination,  are  not  hearsay,  and 
are  therefore  admissible  aa  evidence  in  an  action  to  recover  damages 
suffered  by  them  at  a  railway  crossing  by  the  collision  with  a  train. 

Evidence  —  Contributory  Negligence —  Burden  of  Proof.  —  When  a  per- 
son crossing  a  railway  track  is  injured  by  collision  with  the  train,  the 
fault  is  prima  facie  his  own,  and  he  must  show  affirmatively  that  his 
fault  or  negligence  did  not  contribute  to  the  injury,  before  he  is  entitled 
to  recover  therefor. 

Contributory  Negligence.  — Traveler  upon  a  Public  Highway  Cross- 
ing A  Railroad  is  guilty  of  contributory  negligence  if  he  drives  upon  the 
crossing  without  stopping  to  look  or  listen,  though  he  does  not  hear  any 
whistle  sounded  nor  bell  rung,  and  though  the  view  is  obstructed  and 
there  are  no  indications  of  danger. 

Railroads  —  Contributory  Negligence The  fact  that  a  train  was  be- 
hind time,  and  was  running  faster  than  its  usual  speed  at  a  crossing,  to 
make  up  time,  does  not  exonerate  one  about  to  cross  the  track  from  ex- 
ercising the  care  and  caution  required  when  a  train  is  on  time  and  run- 
ning at  its  usual  rate  of  speed. 

Negligence  —  Burden  of  Proof.  —  One  seeking  to  recover  damages  for  in- 
juries which  he  claims  to  have  suffered  from  the  negligence  of  another 
must  show  the  facts,  those  which  relate  to  his  share  of  the  transaction, 
as  well  as  those  which  relate  to  the  defendant,  and  if,  upon  the  whole 
case,  an  inference  of  negligence  arises  against  the  defendant,  and  of  due 
care  on  the  part  of  the  plaintiff,  he  may  recover. 

Railroad  Crossing.  —  A  person,  before  crossing  a  railroad  track,  must  stop» 
look,  and  listen,  and  this  rule  applies  to  pedestrians  as  well  as  otii  >;':s. 
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Railways  —  Negligence.  —  If  tub  Crossing  of  a  Railroad  is  So  Ob- 
structed THAT  AN  Approaching  Train  cannot  be  Skkn  nor  Hkakh 
until  the  traveler  comes  very  near  the  railroad  track,  common  prudeuco 
requires  him  to  approach  at  such  speed  that  when  an  approaching  train 
may  be  seen,  he  may  be  able  to  stop  and  allow  it  to  pass. 

Railroad  Crossing.  — If  tuerb  i%  Any  Obstklction  to  Sight  or  Hear- 
ing in  the  direction  of  an  approaching  train,  such  obstruction  requires 
increased  care  on  the  part  of  one  approaching  the  crossing.  In  such 
oases  the  care  must  be  in  proportion  j  to  the  increased  danger  that  may 
come  from  the  use  of  the  highway  at  such  a  place. 

T.  A.  Hendricks^  A.  W.  Hendricks,  C.  Baker,  0.  B.  Hord,  A. 
Baker,  and  E.  Daniels,  for  the  appellant. 

L.  Ritter,  E.  F.  Ritter,  and  B.  W.  Ritter,  for  the  appellee. 

Berkshire,  C.  J.  The  appellee  was  the  plaintiff  below, 
and  appellant  the  defendant.  The  gravamen  of  the  action  is 
negligence,  and  in  the  complaint  there  is  the  proper  negation 
of  contributory  negligence 

The  appellant  answered  in  general  denial. 

The  cause  was  submitted  to  a  jury  for  trial,  a  verdict  re- 
turned in  favor  of  the  appellee,  and  over  a  motion  for  a  new 
trial,  judgment  was  rendered  upon  the  verdict.  From  the 
judgment  at  special  term  an  appeal  was  taken  to  general 
term,  and  from  its  judgment  affirming  the  judgment  in  special 
term  this  appeal  is  prosecuted. 

Several  errors  have  been  assigned,  but  we  are  only  concerned 
with  certain  questions  arising  out  of  the  court's  action  in  over- 
ruling the  motion  for  a  new  trial. 

It  is  not  our  province  to  determine  whether  the  twenty- 
sixth  question  put  by  the  appellee  to  the  witness  John  Kissel, 
and  his  answer  thereto,  were  or  were  not  improper,  for  the 
reason  that  no  specific  objection  was  made  to  the  same.  It 
has  been  held  time  and  again  that  a  general  objection  to  the 
admission  of  evidence  in  answer  to  a  question  propounded  to 
a  witness  raises  no  question  for  our  consideration.  The  ob- 
jection which  we  find  in  the  record  is,  that  the  evidence  "  is 
improper  and  incompetent."  This  is  a  stereotyped  objection 
to  the  admission  of  offered  evidence  that  is  without  value  for 
any  purpose. 

There  is  no  available  error  in  the  record  as  to  the  ruling 
of  the  court  in  allowing  the  witness  Oliver  Klingensmith  to 
answer  question  27,  propounded  to  him  by  the  appellee. 
The  objection  made  was:  "We  object  to  it,  as  not  rebut- 
ting anything,  and  as  incompetent  and  irrelevant,  and  im- 
material, and  having  nothing  to  do  with  the  matter."     The 
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objection  is  too  general;  but  in  view  of  the  testimony  as  to  the 
distance  the  road  crossings  were  from  each  other,  introduced 
by  the  appellant,  and  the  further  testimony  introduced  by  the 
appellant  as  to  the  different  points  at  which  the  whistle  w;is 
sounded,  we  are  of  the  opinion  that  the  question  and  answer 
were  proper.  The  illustrations  given  by  counsel  for  the  appel- 
lant in  their  original  brief  are  not  parallel  cases.  What  we 
have  said  as  to  the  question  put  and  answer  given  thereto 
by  the  witness  Oliver  Klingensmith  applies  equally  to  the 
question  propounded  to  Francis  Mathes  and  his  answer  to  the 
same. 

The  objection  to  the  twenty-first  question  asked  of  Mrs. 
Sarah  F.  Howard,  and  her  answer  thereto,  is,  that  the  evidence 
"is  incompetent,  irrelevant,  and  immaterial."  The  objection 
is  unavailing. 

The  objections  to  questions  17  and  18  propounded  to  this 
witness,  and  her  answers  thereto,  are  unavailing. 

The  testimony  was  not  improper.  The  witness  was  the 
mother  of  the  appellee  and  the  wife  of  Dr.  Howard,  who  lost 
his  life  in  the  accident  involved  in  this  controversy.  When 
the  husband  and  daughter  left  their  home,  which  was  also  the 
home  of  the  witness,  on  the  fatal  evening,  she  was  present. 
What  was  said  when  they  were  about  to  depart,  as  to  their 
destination,  was  not  mere  hearsay,  but  was  a  part  of  the  res 
gestae.  It  was  preliminary  to  what  afterwards  happened.  Such 
testimony  is  always  competent. 

The  appellee  was  permitted  by  the  court  to  introduce  in 
evidence  certain  answers  given  to  certain  interrogatories  pro- 
pounded by  the  appellee  to  the  appellant. 

Section  359  of  the  Revised  Statutes  of  1881  entitled  the 
appellee  to  propound  interrogatories  to  the  appellant  relative 
to  the  matter  in  controversy,  and  required  the  appellant  to 
answer  the  same.  After  the  interrogatories  had  been  an- 
swered, by  virtue  of  the  same  section  of  the  statute  it  was  the 
appellee's  right  to  introduce  the  answers  in  evidence,  if  she  so 
desired.  If  the  interrogatories  were  not  relevant,  the  appel- 
lant should  have  moved  their  rejection;  if  the  appellant  gave 
irrelevant  answers  to  the  interrogatories,  that  was  its  own 
fault,  and  it  cannot  complain  that  they  were  introduced  in 
evidence. 

This  brings  us  to  the  questions  arising  in  the  record  because 
of  the  instructions  given  to  the  jury  by  the  court,  and  those 
refused. 
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This  is  an  action  to  recover  damages  because  of  injuries  to 
the  appellee  occasioned  by  an  accident  occurring  at  a  point 
where  the  appellant's  railroad  crosses  a  certain  highway  lo- 
cated in  Marion  County,  Indiana. 

The  appellee  and  her  father,  Dr.  Howard,  were  in  a  buggy 
drawn  by  one  horse,  and  were  in  the  act  of  pabsing  over  llie 
railroad  track  when  struck  by  one  of  the  appellant's  loco- 
motive-engines pulling  a  train  of  cars  along  its  said  railroad 
and  across  said  highway. 

The  correctness  of  the  instructions  dependi  upon  the  duties 
and  liabilities  of  the  parties  under  the  recognized  rules  of  law 
in  such  cases.  And  at  this  point,  as  well  as  at  any  other,  we 
may  state  that  there  was  a  conflict  in  the  evidence  as  to 
whether  the  whistle  was  sounded  and  the  bell  rung  as  the 
statute  law  of  the  state  then  required,  and  the  jury  having 
found  that  they  were  not,  we  are  concluded  by  the  finding, 
and  in  the  further  consideration  of  the  case  shall  take  it  for 
granted  that  the  appellant  was  guilty  of  negligence  contribut- 
ing to  the  disaster. 

This  will  leave  but  the  one  main  fact,  and  the  questions 
which  are  involved  relating  to  it:  the  want  of  contributory 
negligence  on  the  appellee's  part. 

In  Hathaway  v.  Toledo  etc.  R'y  Co.,  46  Ind.  25,  the  follow- 
ing instruction  was  held  to  be  correct  as  a  statement  of  the 
law:  "When  a  person  crossing  a  railroad  track  is  injured  by 
a  collision  with  a  train,  the  fault  is  prima  facie  his  own,  and 
he  must  show  aflEirmatively  that  his  fault  or  negligence  did 
not  contribute  to  the  injury,  before  he  is  entitled  to  recover  for 
such  injury." 

In  the  case  of  Cincinnati  etc.  R.  R.  Co.  v.  Butler,  103  Ind. 
31,  it  is  said:  "In  cases  where  contributory  negligence  may 
be  claimed,  it  is  settled  in  this  court  that  the  absence  of  con- 
tributory negligence  is  part  of  the  plaintifl''s  case,  both  as  to 
averment  and  proof." 

In  Lyons  v.  Terre  Haute  etc.  R.  R.  Co.,  101  Ind.  419,  it  is 
said:  "It  is  too  well  settled  to  admit  of  debate  that  a  party 
who  sues  for  an  injury  to  person  or  property  resulting  from 
negligence  must  prove  that  he  was  himself  without  negligence: 
Cincinnati  etc.  R'y  Co.  v.  Hiltzhauer,  99  Ind.  48G,  and  author- 
ities cited." 

In  Indiana  etc.  R'y  Co.  v.  Greene,  106  Ind.  279,  55  Am.  Rep. 
736,  it  is  said  by  this  court:  "It  may  suSice  to  say,  since  it  is 
the  established  rule  of  this  court,  as  it  is  of  the  courts  in  a 
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large  majority  of  the  states,  that  it  must  be  affirmatively 
Bhown  that  the  injured  party  was  in  the  exercise  of  due  care 
at  the  time  the  accident  occurred.  At  least,  it  must  be  made 
to  appear  that  want  of  care  on  his  part  in  no  way  contributed 
to  bring  about  the  injury,  or  helped  to  produce  the  accident' 
for  which  compensation  is  sought." 

In  view  of  these  authorities  the  following  instructions  asked 
by  the  appellee,  and  given  by  the  court,  were  erroneous: — 

"  No.  2.  A  traveler  upon  a  public  highway  in  this  state  has 
a  right  to  assume  that  a  railroad  company  whose  track  crosses 
such  highway  will  obey  the  law  and  give  the  signals  required 
by  law  upon  the  approach  of  trains  to  such  crossing,  and  (al- 
though the  failure  to  give  such  signals  does  not  release  the 
traveler  from  exercising  due  care)  if  no  such  signals  are  given, 
and  the  view  is  obstructed,  and  there  are  no  indications  to  the 
contrary,  the  traveler  is  not  guilty  of  contributory  negligence 
in  assuming  that  no  train  is  advancing  upon  such  crossing 
within  eighty  rods  thereof." 

"  No.  4.  The  burden  is  upon  the  plaintiff  to  show  that  there 
was  no  negligence  upon  her  part  contributing  to  the  injury 
complained  of;  but  this  need  not  necessarily  be  shown  by  di- 
rectly affirmative  evidence,  but  may  be  shown  by  proving  the 
facts  and  circumstances  from  which  it  may  be  inferred.  If 
all  of  the  circumstances  under  which  the  said  injury  occurred 
are  put  in  evidence,  and  upon  an  examination  of  them  nothing 
is  found  in  acts  or  omissions  showing  contributory  negligence,  or 
ground  for  suspecting  or  inferring  such  negligence  on  the  part 
of  the  plaintiff,  the  inference  of  care  upon  her  part  may  be 
drawn  from  the  absence  of  all  appearance  of  fault,  either  posi- 
tive or  negative,  on  the  part  of  plaintiff,  in  the  circumstances 
under  which  the  injury  was  received;  and  in  considering 
the  question  of  due  care  on  her  part,  you  have  a  right  to 
take  into  consideration,  together  with  the  other  facts  and  cir- 
cumstances in  the  case,  the  instinct  of  self-preservation  and 
the  known  and  ordinary  disposition  of  all  persons  to  guard 
themselves  against  danger. 

"  No.  5.  It  was  the  duty  of  the  defendant,  by  her  employees 
in  charge  of  such  train,  in  approaching  said  crossing,  when  not 
less  than  eighty  (80)  nor  more  than  one  hundred  (100)  rods 
distant  therefrom,  to  sound  the  whistle  on  such  engine  dis- 
tinctly three  (3)  times,  and  to  ring  the  bell  upon  such  engine 
continuously  from  the  time  of  sounding  such  whistle  until 
Buch  engine  had  fully  passed  said  crossing;  and  although  the 
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failure  to  give  such  warning  of  the  approach  of  such  train  did 
►not  relieve  the  plaintiff  from  exercising  due  care  to  avoid  the 
'injury,  yet  if  no  such  warning  was  given,  the  absence  of  such 
warning  is  a  circumstance  to  be  considered  in  determining 
whether  such  care  was  exercised  by  the  plaintiff." 

The  second  instruction  could  have  led  the  jury  to  no  other 

'conclusion,  if  the  view  was  in  some  way  obstructed  between 

,that  part  of  the  highway  over  which  the  appellee  was  aproach- 

iing  the  crossing  and  the  railroad,  and  there  had  been  a  failure 

to  sound  the  whistle  attached  to  the  locomotive-engine  or  ring 

^its  bell  within  eighty  rods  of  the  crossing,  and  if  she  could 

•^bave  crossed  in  safety  had  the  approaching  train  been  eighty 

'^rods  away,  than  that  she  was  not  guilty  of  contributory  negli- 

^gence,  even  though  she  drove  upon  the  crossing  without  stop- 

^  ping  to  look  or  listen  for  an  approaching  train.     In   other 

5  words,  from  a  slight  obstruction  of  the  view,  and  a  failure  to 

^^  ring  the  bell  or  sound  the  whistle,  the  jury  might  infer  want 

of  contributory  negligence  in  attempting  to  cross  the  railroad 

track  under  any  circumstances  which  would  have   made  it 

reasonably  safe  on  the  supposition  that  the  engine  and  train 

were  eighty  rods  away. 

By  the  fourth  instruction  the  jury  are  told,  substantially, 
that  if  there  is  nothing  in  the  evidence  tending  to  show  con- 
tribi|tory  negligence,  they  may,  without  proof,  infer  there  was 
ch  negligence. 

the  fifth  instruction  the  jury  are  told  that  if  the  whistle 

ot  sounded  nor  the  bell  rung,  this  was  a  circumstance 

ng   to  show  want  of  contributory  negligence,  and  as  a 

|al  sequence  (if  it  were  a  circumstance  in  that  direction), 

ry  were  told  that  they  might  find  therefrom  that  it  was 

ient  to  establish  the  fact,  as  it  was  for  them  to  determine 

the  weight  of  the  evidence. 

lis  very  instruction  may  have  misled  the  jury,  and  caused 

to  find  want  of  contributory  negligence. 

e  court  should   have  given  instructions   numbers  3,  8, 

11,  or  their  equivalent,  asked  by  the  appellant,  as  they 

the  law  correctly,  and    were    applicable  to   the  evi- 

io.  3.  The  burden  is  on  the  plaintiff  to  show,  by  a  pre- 
pfi^erance  of  the  evidence,  that  she  and  her  father  vigilantly 
used  their  eyes  and  ears  to  ascertain  if  a  train  of  cars  was 
approaching,  and  if  this  has  not  been  shown  to  you  by  a  pre- 
ponderance of  the  evidence,  the  plaintiff  cannot  recover." 
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"  No.  8.  When  a  person  crossing  a  railroad  track  is  injured 
by  collision  with  a  train,  the  fault  is,  prima  facie,  her  own, 
and  she  must  show  affirmatively  that  her  fault  or  negligence 
did  not  contribute  to  the  injury,  before  she  is  entitled  to  re- 
cover for  such  injury." 

"  No.  11.  The  fact  that  the  tr.ain  was  behind  time,  and  was 
running  faster  than  its  usual  speed  at  the  crossing  to  make 
up  time,  did  not  excuse  the  plaintiff  or  her  father  from  exer- 
cising the  care  and  caution  required  of  them  when  the  train 
was  on  time,  and  running  at  its  usual  rate  of  speed  at  that 
crossing." 

In  Hinckley  v.  Cape  Cod  R.  R.  Co.,  120  Mass.  257,  it  is  said: 
"  Mere  proof  that  the  negligence  of  the  defendant  was  a  cause 
adequate  to  have  produced  the  injury  will  not  enable  a  plain- 
tiff to  recover,  as  it  does  not  necessarily  give  rise  to  the  in- 
ference of  due  care  upon  his  part,  proof  of  which  is  essential 
to  his  case  ":  See  Sherlock  v.  Ailing,  44  Ind.  184. 

In  Indiana  etc.  R'y  Co.  v.  Greene,  106  Ind.  279,  55  Am.  Rep. 
736,  it  is  further  said:  "  The  facts  and  circumstances  illus- 
trating the  conduct  of  the  injured  person  at  the  time  of  the 
accident  must  be  made  to  appear.  If  from  these  the  infer- 
ence can  be  drawn  that  proper  caution  was  exercised,  it  may 
then  be  said  the  presumption  of  contributory  negligence  has 
been  affirmatively  removed."  The  trial  court  in  that  case 
gave  the  following  instruction:  "  The  allegation  that  the  injury 
occurred  without  the  fault  or  negligence  of  the  plaintiff's  in- 
testate must  be  proved  by  the  plaintiff;  but  at  the  same  time 
it  is  a  negative  averment,  and  if  the  plaintiff  has  shown  by 
the  evidence  that  the  injury  occurred  as  charged,  resulting  in 
the  death  of  the  plaintiff's  intestate,  and  that  it  was  caused 
by  the  negligence  of  the  defendant  as  charged,  without  show- 
ing any  contributory  negligence  or  ground  for  inferring  or 
reasonably  suspecting  such  negligence,  she  will  be  entitled  to 
recover  without  making  direct  and  affirmative  proof  on  that 
subject.  In  the  absence  of  circumstances  to  show  or  suggest 
it,  there  is  no  presumption  of  contributory  negligence." 

This  instruction  was  held  to  be  erroneous,  and  the  court 
said,  speaking  of  the  appellant:  "  He  must  show  the  facts,  as 
well  those  which  relate  to  his  share  in  the  transaction  as  those 
which  relate  to  the  defendant's,  and  if  upon  the  whole  case 
the  inference  of  negligence  arises  against  the  defendant,  and 
of  due  care  on  his  part,  he  may  recover.  The  fact  that  a  per- 
son traveling  on  a  highway  comes  in  collision  with  a  train  on 
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a  railway  crossing  is  of  itself  sufficient  to  suggest  a  presump- 
tion of  contributory  negligence  against  him  in  a  suit  for  com- 
pensation ":  ,'incinnati  etc.  R.  R.  Co.  v.  Butler,  103  Ind.  31; 
Hathaway  v.  Toledo  etc.  R^y  Co.,  46  Ind.  25.  See  Toledo  etc. 
R^y  Co.  V.  Brannagan^  75  Ind.  490,  upon  the  last  proposition 
above. 

It  is  the  rule  that  a  person,  before  crossing  a  railroad  track, 
must  stop,  look,  and  listen,  and  it  applies  to  pedestrians  as 
•well  as  to  others:  Aiken  v.  Pennsylvania  R'y  Co.,  130  Pa.  .St. 
380;  17  Am.  St.  Rep.  775;  Butler  v.  Gettysburg  etc.  R.  R.  Co., 
126  Pa.  St.  160. 

In  Allen  v.  Maine  etc.  R.  R.  Co.,  82  Me.  Ill,  it  is  said:  "  Tiie 
evidence  shows  that  at  twenty-five  or  thirty  feet  from  the 
crossing,  the  approaching  train  from  Bath  might  iiave  been 
Been  by  the  plaintiff  several  hundred  feet  distant  from  the 
crossing.  The  plaintiff  did  not  look  in  that  direction  until 
his  horse's  forefeet  were  between  the  rails.  Was  the  neglect 
on  his  part  to  look  in  that  direction  a  want  of  ordinary  care 
and  prudence?  Is  a  traveler  justified  in  driving  upon  a  rail- 
road crossing,  in  the  absence  of  safety  signals  giving  him 
the  right  to  cross,  without  looking  for  an  approaching  train? 
It  has  been  many  times  decided  in  this  court  that  the 
traveler,  before  crossing  a  railroad,  must  both  look  and  listen. 
....  If  the  crossing  at  which  the  plaintifif  was  injured  is 
BO  constructed  that  an  approaching  train  cannot  be  seen  until 
a  traveler  comes  very  near  to  the  railroad  track,  common 
prudence  requires  him  to  approach  at  such  speed  that  when 
an  approaching  train  may  be  seen  he  may  be  able  to  stop, 
and  allow  such  train  to  pass." 

To  the  same  effect  are  our  own  cases:  Cincinnati  etc.  R.  R. 
Co.  V.  Butler,  103  Ind.  31,  and  cases  cited;  Indiana  etc.  R'y 
Co.  V.  Greene,  106-  Ind.  279;  55  Am.  Rep.  736.  See,  upon 
these  different  propositions,  Chicago  etc.  R'y  Co.  v.  Hedges, 
118  Ind.  5;  Cones  v.  Cincinnati  etc.  R'y  Co.,  114  Ind.  328; 
Ohio  etc.  R'y  Co.  v.  Hill,  117  Ind.  56;  Lake  Shore  etc.  R'y  Co. 
V.  Pinchin,  112  Ind.  592;  Indiana  etc.  R'y  Co.  v.  Hammock, 
113  Ind.  1. 

In  the  light  of  these  authorities  the  following  instruction 
requested  by  the  appellee,  and  given  by  the  court,  was  erro- 
neous:— 

"  No.  8.  There  is  no  rule  of  law  which  requires  a  traveler 
upon  a  public  highway,  in  approaching  a  railroad  crossing, 
to  stop  his  team  still.     But.  in  determining  the  question  of 
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plaintiff's  contributory  negligence,  it  is  for  you  to  say  whether 
the  course  pursued  by  the  plaintiff  was  such  as  would  have 
been  adopted  by  an  ordinarilj'  cautious  and  prudent  person, 
in  the  exercise  of  reasonable  care  to  avoid  injury,  under  the 
facts  and  circumstances  of  this  case  as  disclosed  by  the  evi- 
dence. And  I  leave  it  for  you  to  say  whether  there  were  such 
obstructions  to  the  view  of  the  train  that  did  the  injury,  and 
such  lack  of  warning  on  the  part  of  the  defendant  of  its  ap- 
proach, as  would  lead  an  ordinarily  cautious  and  prudent  man, 
in  the  exercise  of  reasonable  care  to  avoid  injury,  to  believe 
that  no  train  was  approaching  within  such  distance  of  the 
crossing  as  to  make  his  endeavor  to  pass  the  same  dangerous." 

From  this  instruction  the  jury  could  well  infer,  if  it  ap- 
peared that  there  was  some  lack  of  warning  that  the  train 
was  approaching  the  crossing,  and  that  the  view  between  the 
appellee  and  the  approaching  train  was  obstructed,  that  it 
then  became  a  question  for  their  determination  as  to  whether 
such  lack  of  warning,  together  with  the  obstructed  view,  were 
BuflBcient  to  lead  a  person  of  ordinary  prudence  and  judgment 
to  the  conclusion  that  there  was  no  train  approaching  withia 
Buch  a  distance  as  to  render  it  unsafe  for  the  appellee  and  her 
father  to  attempt  to  pass  over  the  track;  and  if  so,  then  they 
were  not  guilty  of  negligence  in  attempting  to  pass  over  with- 
out first  stopping  and  exercising  their  senses  of  hearing  and 
sight. 

In  our  opinion,  instruction  number  15,  asked  by  the  appel- 
lant, contained  a  correct  statement  of  the  law,  and  should  have 
been  given.     This  instruction  reads  thus:  — 

"  No.  15.  If  there  were  any  obstructions  to  sight  or  hear- 
ing in  the  direction  of  the  approaching  train  as  the  plaintiff 
and  iier  father  neared  the  crossing,  the  obstructions  required 
increased  care  on  the  part  of  the  plaintiff  and  her  father  on 
approaching  the  crossing.  In  such  case  the  care  must  be  in 
proportion  to  the  increase  of  the  danger  that  may  come  from 
the  use  of  the  highway  at  such  a  place." 

When  applied  to  the  evidence  in  the  case,  all  of  the  fore- 
going instructions  asked  by  the  appellant  were  exceedingly 
pertinent  as  well  as  proper. 

While  we  do  not  condemn  instruction  number  1,  asked  by 
the  appellee,  and  given  by  the  court  in  the  abstract,  we  think 
that  there  was  no  evidence  which  made  it  pertinent,  and  that 
it  was  calculated  to  mislead  the  jury.  The  said  instruction 
is  as  follows:  — 
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"  No.  1.  If  you  find  from  the  evidence  that  the  plaintiff  was 
injured  by  the  defendant's  train  while  traveling  upon  a  public 
highway,  as  alleged  in  her  complaint,  that  the  whistle  was 
not  sounded  and  the  bell  rung,  as  required  by  law,  as  said 
train  approached  said  crossing,  and  that  plaintiff  was  misled 
by  defendant's  failure  to  give  such  warning,  and  without 
fault  or  negligence  on  her  part,  and  without  notice  of  the  ap- 
proach of  said  train,  was  placed  in  a  position  of  great  peril, 
and  in  the  excitement  of  that  peril,  and  in  the  effort  to 
escape,  made  a  mistake  as  to  the  proper  course  to  be  pursued, 
and  injury  resulted,  such  error  of  judgment  is  not  contribu- 
tory negligence,  and  will  not  bar  a  recovery  by  her  for  the 
injury  sustained." 

We  may  add  further,  that  we  find  no  evidence  tending  to 
rebut  contributory  negligence  on  the  appellee's  part;  in  view 
of  the  authorities,  not  a  circumstance. 

As  to  the  circumstances  which  found  the  appellant  and  her 
father  on  the  crossing  when  the  misfortune  overtook  them,  the 
€vidence  is  an  entire  blank.  Whether  or  not  they  saw  the 
train  approaching,  or  heard  the  sound  which  a  moving  train 
gives  out,  and  were  deceived  as  to  the  distance  it  was  from 
them,  and  attempted  to  cross  the  track  notwithstanding,  we 
do  not  know.  The  rate  of  speed  at  which  they  approached 
the  crossing,  and  whether  or  not  they  stopped  and  exercised 
their  senses  of  hearing  and  sight,  are  facts  which  do  not  ap- 
pear in  the  evidence. 

In  view  of  the  authorities  which  we  have  cited,  and  espe- 
cially the  cases  of  Indiana  etc,  Ky  Co.  v.  Greene,  106  Ind. 
279,  55  Am.  Rep.  736,  and  Cincinnati  etc.  R.  R.  Co.  v.  Butler, 
103  Ind.  31,  the  case  at  bar  seems  to  have  been  tried  upon  a 
theory  entirely  erroneous.  The  case  of  Pittsburgh  etc.  R'y  Co.  v. 
Martin^  82  Ind.  476,  relied  upon  by  the  appellee,  is  not  in  har- 
mony with  our  earlier  cases,  and  is  out  of  line  with  those  more 
recent,  the  later  cases  following  the  earlier  ones,  and  upon  the 
questions  involved  in  the  present  case  cannot  be  regarded  as 
an  authority  since  the  case  of  Cincinnati  etc.  R.  R.  v.  Butler, 
103  Ind.  31.     The  judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Nmliobnce  — Railway  Crossings  — BoBDEW  o»  Proof.— One  injured  at 
«  railway  crossing  must  establish  his  freedom  from  contributory  negligenca 
by  showing  that  he  approached  the  crossing  with  care  and  prudence:  BrickfU 
V.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  290;  17  Am.  Su  Rep.  648.  and  note; 
Ohio  etc  R'y  Co.  v.  HiU,  117  Ind.  56. 
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Negligence  —  Railwat  Crossings  —  Duty  to  Stop,  Look,  and  Listen. 
: — Persons  walking  or  driving,  when  about  to  cross  a  railway  track,  must 
stop,  look,  and  listen  for  approaching  trains:  a  failure  so  to  do  is  not  merely 
evidence  of  negligence,  but  negligence  itself:  Aiken  v.  Pennsylvania  R.  R. 
Co.,  130  Pa.  St.  380;  17  Am.  St.  Rep.  775,  and  note;  Marty  v.  Chicago  etc 
R'y  Co., -38  Minn.  108;  Cullen  v.  President  etc.  of  Canal  Co.,  113  N.  Y.  667; 
Indiana  etc.  R'y  Co.  v.  Hammock,  113  Lid.  1;  Young  v.  New  York  etc.  R'y 
Co.,  107  N.  Y.  500;  Bloomjield  v.  Burlington  etc  R.  R.  Co.,  74  Iowa,  607. 
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Judgment  and  Judicial  Sale,  Description  of  Propertt  in. — Wher» 
one  claims  through  a  judicial  sale,  it  must  appear  from  the  decree  and 
deed  through  which  he  claims  that  the  title  to  the  property  claimed  is  ia 
him.  If  the  decree  and  deed  are  so  defective  that  it  cannot  l)e  ascer- 
tained by  inspection  or  from  data  which  they  furnish  what  property  wa» 
in  fact  sold,  or  if,  in  order  to  ascertain  the  intention  of  the  officer  ia 
selling,  it  becomes  necessary  to  institute  an  extrinsic  inquiry,  the  deed 
is  void,  if  uncertain. 

Description  of  Property  in  a  Decree  of  Sale.  —  A  decree  directing  the 
sale  of  a  parcel  of  land,  except  such  parcels  as  have  before  been  laid  out 
in  town  lots  by  James  Roach,  and  have  been  sold  and  conveyed  prior  to 
the  execution  of  a  designated  mortgage,  is  invalid  for  want  of  descrip- 
tion, when  there  is  nothing  in  the  record  furnishing  data  by  which  t» 
ascertain  what  tracts  had  been  laid  out  in  town  lots  and  sold  and  coa> 
veyed. 

/.  Applegate  and  C.  R.  Pollard^  for  the  appellant. 

W.  C.  Smith  and  G.  W.  Julian^  for  the  appellees. 

Mitchell,  J.  Bowen  sued  Wickersham  and  others,  in  eject- 
ment, to  recover  the  possession  of  lot  numbered  9  in  the  town 
of  Mortonville,  in  Carroll  County.  The  plaintiff's  only  claim 
of  title  rests  upon  a  decree  of  foreclosure  and  a  sale  and  con- 
veyance made  in  pursuance  thereof  by  the  sheriff  of  Carroll 
County. 

The  essential  part  of  the  description  of  the  land  in  contro- 
versy, as  contained  in  the  decree,  advertisement,  and  deed,  is 
as  follows:  "Twenty  acres  out  of  the  northwest  fractional 
quarter  of  section  29,  in  township  25  north,  of  range  2  west, 
bounded  as  follows:  Commencing  at  low-water  mark  on  the 
north  bank  of  Deer  Creek  south  of  an  oak  witness-tree  of  the 
old  survey;  thence  south  parallel  with  the  section  line  forty- 
Beven  and  one  half  rods;  thence  south  with  the  section  line  to 
Deer  Creek;  thence  down  said  creek  with  the  meanderings 
thereof  to  the  place  of  beginning,  ....  except  such  portions 
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of  the  above-described  tracts  of  land  as  have  heretofore  been 
laid  out  in  town  lots  by  James  Roach,  and  have  been  by  him 
Bold  and  conveyed  prior  to  the  execution  of  the  mortgage 
herein." 

There  was  evidence  tending  to  show  that  the  lot  in  contro- 
versy was  embraced  by  the  general  description  above,  and 
that  it  was  one  of  the  town  lots  laid  out  by  Roach;  but  it  did 
not  appear  whether  it  had  been  sold  and  conveyed  at  the  time 
the  mortgage  mentioned  in  the  decree  was  executed,  nor  is 
there  anything  in  the  record  of  the  present  case  to  indicate 
that  the  decree  of  foreclosure  was  taken  upon  a  mortgage  exe- 
cuted to  the  plaintiff.  If  it  should  be  conceded  that  the 
general  description  of  the  twenty-acre  tract,  read  in  connec- 
tion with  the  testimony  of  the  surveyor,  was  eufificient,  slill 
there  is  nothing  in  the  decree  or  deed  to  indicate  whether  or 
not  the  foreclosure  sale  and  subsequent  conveyance  embraced 
the  lot  in  controversy. 

In  order  to  maintain  ejectment,  the  burden  rests  upon  the 
plaintiff  to  make  out  a  title  to  the  land  in  dispute  in  him- 
self, and  as  he  claims  through  a  judicial  sale,  it  must  appear 
from  the  decree  and  deed  through  which  he  claims,  without 
the  aid  of  extrinsic  evidence,  that  the  title  to  lot  numbered  9 
is  in  him. 

It  does  not  appear  from  the  record  that  the  lot  in  dispute 
was  embraced  in  the  foreclosure  proceeding,  nor  in  the  sale 
and  conveyance  made  by  the  sheriff  to  the  plaintiff.  In  order 
to  ascertain  whether  or  not  it  was  so  sold  and  conveyed,  it 
would  be  necessary  to  institute  an  inquiry  outside  of  the 
record  so  as  to  ascertain  the  date  of  the  mortgage  upon  which 
the  decree  was  taken,  and  to  determine  whether  or  not 
the  lot  in  controversy  had  been  sold  by  Roach  before  that 
time. 

A  description  in  a  deed  or  mortgage  may  be  sufficient,  even 
though  it  may  be  necessary  on  account  of  its  imperfect  or  in- 
definite character,  to  aid  the  intention  of  the  parties  by  aver- 
ring and  proving  extrinsic  facts.  This  rule  has,  however,  no 
application  to  a  description  found  in  a  decree  of  foreclosure, 
or  in  a  conveyance  made  in  pursuance  thereof.  Descriptions 
of  land  found  in  judicial  decrees  or  sheriff's  deeds  cannot 
be  reformed  or  aided  by  invoking  the  chancery  powers  of  the 
court:  Lewis  v.  Owen,  64  Ind.  446;  Dale  v.  Travelers  Ins.  Co., 
89  Ind.  473. 

Where  the  description  as  contained  in  a  mortgage  or  other 
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instrument  is  imperfect  or  indefinite,  the  land  actually  mort- 
gaged or  conveyed  should  be  accurately  described  in  the  bill 
or  complaint  to  foreclose,  and  the  description  in  the  decree 
should  be  so  reformed  that  the  officer  may  know  on  what 
land  to  execute  the  order  of  the  court:  Struhle  v.  Neighbert,  41 
Ind,  344;  Jones  on  Mortgages,  sec.  1462.  The  sheriff  must 
be  able  to  identify  the  property  from  the  description  contained 
in  the  decree,  and  the  purchaser  can  only  be  put  in  possession 
of  the  land  definitely  described  in  the  deed:  Cunningham  v. 
McCollum^  98  Ind.  38;  Runnels  v.  Kaylor,  95  Ind.  503. 

If  the  decree  and  deed  are  so  defective  that  it  cannot  be 
ascertained  by  inspection,  or  from  data  which  they  furnish, 
what  property  was  in  fact  sold,  or  if  in  order  to  ascertain  the  in- 
tention of  the  officer  in  selling,  it  becomes  necessary  to  institute 
an  extraneous  inquiry,  the  deed  is  void  for  uncertainty:  Free- 
man on  Executions,  sec.  281.  Thus  where  a  tract  of  land  had 
been  laid  oflf  into  town  lots,  some  of  which  had  been  sold,  it 
was  held  that  a  sale  by  the  sheriff  of  the  owner's  interest  in 
the  land,  described  generally,  was  too  vague  to  convey  title  to 
any  particular  lot:  Evans  v.  Ashley^  8  Mo.  177. 

It  cannot  be  ascertained  from  an  inspection  of  the  decree 
and  deed,  or  from  any  data  contained  therein,  whether  lot 
numbered  9  was  or  was  not  sold  to  the  plaintiff,  and  as  it  was 
incumbent  on  him  to  make  out  an  affirmative  title  before  hi» 
right  to  recover  was  established,  the  judgment  for  the  defend- 
ant was  right. 

Judgment  affirmed,  with  costs. 

Description  ts  Sheriff's  Deed.  —  In  a  sheriff  'a  deed  of  land,  the  preni- 
ises  should  be  described  with  reasonable  certainty,  or  nothing  will  pass  there* 
nnder:  Jackson  v.  Delancy,  13  Johns.  536;  7  Am.  Dec.  403;  Broughton  v. 
Birehmore,  Harp.  300;  18  Am.  Deo.  654.  Compare  Hoffman  v.  Anthony,  6  R.  I. 
282;  75  Am.  Dec  705. 
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White  Sewing-machine  Company  v,  Gordon. 

[124  Indiana,  496.] 

Evidence  —  Comparison  of  Hands. — Papers  Which  are  not  in  Evi- 
dence IN  THE  Case,  and  the  signatures  to  which  are  not  admitted  to  be 
genuine,  cannot  be  used  for  the  purpose  of  making  comparison  between 
the  signatures  thereto  attached  and  the  signatures  on  a  bond  or  other 
paper  in  a  suit. 

Cross-examination.  —  The  extent  to  which  cross-examinations  shall  be  con- 
ducted is  largely  in  the  discretion  of  the  trial  court,  and  such  discretioa 
will  not  be  interfered  with  unless  it  clearly  appears  that  it  was  abused  to 
the  injury  of  the  party  complaining. 

Evidence.  —  Photographs  are  Secondary  Evidence,  and  therefore  not  ad- 
missible when  the  original  can  be  produced  in  court. 

Evidence.  —  Microscopic  Enlargement  of  Signature  va  not  Admis- 
sible in  evidence  when  the  original  signature  is  in  court. 

Evidence. — Letters  and  Other  Papers  are  not  Admissible  in  Evi- 
dence when  the  Signatures  thereto  are  not  ADMirrED  to  be 
Genuine,  and  they  are  not  relevant  to  any  issue  in  the  case,  and  the  only 
object  of  putting  them  in  evidence  must  be  for  the  purpose  of  comparing 
the  signatures  thereon  with  the  signature  on  the  bond  in  suit. 

M.  B.  Johnson^  W.  G.  Cruxton,  and  F.  M.  Powers^  for  the  ap- 
pellant. 

D.  R.  Best  and  E.  A.  Bratton^  for  the  appellee. 

Coffey,  J.  This  was  a  suit  by  the  appellant  against  the 
appellee  upon  a  bond  which  the  complaint  alleges  was  exe- 
cuted to  the  appellant,  by  the  appellee,  as  surety  of  one  Bush 
Gordan. 

The  appellee  pleaded  non  est  factum.  The  cause  was  tried 
by  a  jury,  resulting  in  a  verdict  for  the  appellee,  upon  which 
the  court  rendered  judgment. 

The  error  assigned  is,  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

It  is  claimed  by  the  appellant  that  the  court  erred  in  refus- 
ing to  permit  it  to  prove  by  Asa  T.  Beebe  and  others,  wit- 
nesses called  by  the  appellee,  on  cross-examination,  that  in 
their  opinion  the  signatures  to  two  letters,  four  promissory 
notes,  and  a  certain  claim-file  were  the  genuine  signatures  of 
the  appellee.  The  two  letters,  a  witness  called  by  the  appel- 
lant testified  he  had  received  from  the  appellee,  and  that  they, 
among  other  things,  had  given  him  his  acquaintance  with  the 
appellee's  handwriting,  and  that  from  his  acquaintance  with 
the  appellee's  handwriting  he  believed  the  signature  to  the 
bond  in  suit  was  genuine. 

The  four  promissory  notes  were  produced  by  a  witness  on 
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behalf  of  the  appellant,  who  testified  that  he  was  acquainted 
with  the  appellee's  signature;  that  one  of  the  means  by  which 
be  became  acquainted  with  it  was  by  seeing  it  to  said  notes, 
and  that  in  his  opinion  the  signature  to  the  bond  in  suit  was 
the  appellee's  genuine  signature. 

The  claim-file  was  identified  by  a  witness  for  the  appellant, 
who  testified  that  the  same  was  acknowledged  before  him,  and 
that  be  was  acquainted  with  the  handwriting  of  the  appellee, 
and  that,  in  his  opinion,  the  signature  to  the  bond  in  suit  was 
his  genuine  signature. 

The  letters,  promissory  notes,  and  claim-file  were  not  papers 
in  this  cause,  nor  were  the  signatures  thereto  admitted  to  be 
the  genuine  signatures  of  the  appellee,  nor  were  they  read  in 
evidence.  They  could  not,  under  these  circumstances,  be  used 
for  making  comparison  between  the  signatures  thereto  at- 
tached and  the  signatures  to  the  bond  in  suit:  Burdick  v. 
Hunt,  43  Ind.  381;  Huston  v.  SchindleVy  46  Ind.  38;  Jones  v. 
State,  60  Ind.  241.  Furthermore,  these  papers  had  not  been 
referred  to  by  the  witnesses  sought  to  be  cross-examined,  and 
were  not  in  any  way  connected  with  their  testimony;  they 
were  not  expert  witnesses.  For  these  reasons  the  testimony 
sought  to  be  elicited  was  not  cross-examination.  The  court 
did  not,  under  the  circumstances,  err  in  sustaining  an  objec- 
tion thereto. 

The  extent  to  which  a  cross-examination  shall  be  conducted 
is  largely  in  the  discretion  of  the  trial  court,  and  such  discre- 
tion will  not  be  interfered  with  unless  it  clearly  appears  that 
such  discretion  has  been  abused  to  the  injury  of  the  party 
complaining.  For  this  reason  we  cannot  say  that  the  court 
erred  in  refusing  to  allow  the  appellant  to  prove  by  the  ap- 
pellee on  cross-examination  that  the  signatures  to  the  notes 
and  letters  above  referred  to  were  genuine. 

On  the  trial  of  the  cause,  the  appellant  offered,  for  the  in- 
spection of  the  jury,  what  purported  to  be  a  microscopic  en- 
largement of  the  signature  of  the  appellee  to  the  bond  in  suit, 
and  proved  by  a  competent  witness  that  he  made  it  by  hand 
from  an  image  in  the  camera  lucida.  Upon  objection  made  by 
the  appellee,  the  appellant,  by  his  counsel,  stated  to  the  court 
that  he  expected  to  prove  by  said  witness  that  it  was  a  micro- 
scopic enlargement,  and  a  correct  enlargement  of  the  signa- 
ture upon  the  bond,  and  that  said  enlargement  showed  that 
after  the  letter  "o"  in  the  word  "Gordon"  had  been  made, 
the  pen  was  put  aside  to  retouch  it;  but  the  court  sustained 
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the  objection,  and  excluded  the  enlarged  microscopic  signa- 
ture. The  witness,  however,  was  permitted  to  testify  fully  in 
relation  to  said  signature,  and  to  its  appearance  in  its  en- 
larged condition. 

It  is  claimed  by  the  appellant  that  the  court  erred  in  ex- 
cluding from  the  inspection  of  the  jury  the  enlarged  micro- 
scopic signature. 

In  the  case  of  Marcy  v.  Barnes,  16  Gray,  161,  77  Am.  Dec. 
405,  it  was  held  that  it  was  not  improper  to  permit  the  jury  to 
compare  magnified  photographic  copies  of  genuine  signatures 
with  similar  copies  of  the  disputed  signature;  but  in  this  case 
it  was  not  proposed  to  compare  the  enlarged  copy  of  the  dis- 
puted signature  with  a  similar  one  of  a  signature  admitted 
to  be  genuine.  The  offer  was  to  furnish  such  enlarged  copy 
merely  for  the  inspection  of  the  jury. 

It  seems  to  be  well  established  that  photographs  are  not 
admissible  in  evidence  when  the  original  can  be  produced  in 
court,  photographs  at  best  being  secondary  evidence:  Rogers 
on  Expert  Testimony,  sec.  144;  Matter  of  Foster's  Will,  34 
Mich.  23;  Eborn  v.  Zimpelvian,  47  Tex.  503;  26  Am.  Rep. 
613;  Niller  v.  Johnson,  27  Md.  6;  Tome  v.  Parkersburg  etc. 
R.  R.  Co.,  39  Md.  36;  17  Am.  Rep.  540. 

The  enlarged  signature  ofifered  to  the  jury  in  this  case  was, 
at  most,  a  mere  copy,  while  the  original  was  in  court.  Had 
it  been  desirable  that  the  jury  should  examine  the  signature 
in  question  with  the  aid  of  a  microscope,  we  know  of  no  rea- 
son why  they  should  not  have  been  permitted  to  do  so;  but 
the  admission  of  what  purported  to  be  an  enlarged  copy  of 
such  signature  opened  the  door  to  innumerable  collateral 
questions.  We  do  not  think  the  court  erred  in  refusing  to 
submit  to  the  inspection  of  the  jury  this  enlarged  copy  of  the 
signature  in  question,  as  it  was  not  proposed  to  compare  it 
with  enlarged  copies  of  signatures  admitted  to  be  genuine. 

It  is  also  claimed  by  the  appellant  that  the  circuit  court 
erred  in  refusing  to  admit  in  evidence  the  letters  and  promis- 
sory notes  hereinbefore  referred  to  in  this  opinion.  In  the 
exclusion  of  these  letters  and  notes,  we  do  not  think  the  court 
erred.  The  witnesses  having  them  in  possession  had  the  right 
to  refer  to  them  for  the  purpose  of  refreshing  their  memories 
before  testifying,  and  in  corroboration  of  their  testimony,  ad- 
dressed to  the  court,  upon  the  subject  of  their  competency  to 
testify;  but  they  were  not  competent  testimony  to  go  to  the 
jury:   Thomas  v.  State,  103  Ind.  419. 
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They  had  no  connection  whatever  with  the  case  on  trial. 
As  the  signatures  thereto  were  not  admitted  to  be  genuine, 
they  could  not,  as  we  have  seen,  be  compared  with  the  signa- 
ture to  the  bond  in  suit.  There  was  no  issue  in  the  case  upon 
which  they  could  have  thrown  any  light. 

Finally,  it  is  contended  by  the  appellant  that  the  verdict  of 
the  jury  is  not  supported  by  the  evidence  in  the  cause. 

The  appellee  testified,  on  the  trial  of  the  cause,  that  he  did 
not  sign  or  execute  the  bond  in  suit.  There  is  much  testi- 
mony in  the  cause  tending  to  corroborate  him.  The  record 
presents  a  case  where  there  is  a  conflict  in  the  evidence  upon 
all  the  material  points  in  the  case.  It  has  been  so  often 
decided  and  is  so  well  settled  that  this  court  will  not  under- 
take to  weigh  conflicting  evidence,  that  we  need  cite  no  au- 
thority upon  the  subject. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed.  

Cross-examination.  —  The  extent  to  which  a  cross-examination  may  b« 
carried  rests  in  the  sound  discretion  of  the  court:  Hinchcliffe  v.  Koontz,  121 
Ind.  422;  16  Am.  St.  Rep.  403;  and  the  exercise  of  such  discretion,  if  noi 
abused,  is  not  reviewable  upon  appeal:  Birmingham  tic.  Ina.  Co.  v.  Pulver, 
126  111.  329;  9  Am.  St.  Rep.  599. 

Evidence — Photographs. — As  to  the  proof  of  handwriting  by  photo- 
graphic copies,  see  Eborn  v.  Zimpelman,  47  Tex.  503;  26  Am.  Rep.  315,  and 
note  319-321.  For  photographs  as  evidence,  generally,  see  Dyson  v.  N^eto 
York  etc.  R.  R.  Co.,  57  Conn.  9;  14  Am.  St.  Rep.  82;  Brown  v.  Metropolitan 
L.  Ina.  Co.,  65  Mich.  306;  8  Am.  St.  Rep.  894;  Baffin  v.  People,  107  111.  113j 
47  Am.  Rep.  431;  In  re  Jesaup,  81  Cal.  408;  Verran  v.  Baird,  150  Mass. 
141. 

Evidence  —  Proving  Handwriting  by  Comparison. — As  to  the  ad- 
missibility of  evidence  of  handwriting,  founded  upon  a  comparison  with 
other  writings  admitted  or  proved  to  be  genuine,  see  Fuller  v.  Fox,  101 
N.  C.  119;  9  Am.  St.  Rep.  27,  and  note.  Such  evidence  is  inadmissible  wiieu 
the  writings  produced  for  comparison  are  not  proved  or  admitted  to  be 
genuine:  Bray  v.  Flickinger,  79  Iowa,  313;  Walker  v.  Steele,  121  Ind.  437. 
Parol  testimony  to  establish  by  comparison  the  handwriting  of  the  signature 
to  a  paper  which  is  not  produced  is  not  admissible:  Muqge  v.  Adams,  76 
Tex.  448.  But  the  opinion  of  a  witness  as  to  the  genuineness  of  a  disputed 
lost  signature  which  he  has  seen,  based  upon  a  comparison  of  his  recollec- 
tion of  it  with  a  signature  of  the  same  person,  in  evidence,  and  admitted  io- 
be  genuine,  is  admissible:  Hammond  v.  Wolf,  78  Iowa,  228. 
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Highways. — Abutters  on  a  Public  Suburban  Highway  have  a  Right 
therein  distinct  from  that  of  the  public,  which  the  legislature  cannot 
take  away,  except  to  appropriate  it  to  a  public  use  upon  payment  of 
compensation.  The  public  has  no  interest  in  such  a  highway,  other  than 
the  right  to  pass  and  repass  over  it. 

Highways. — Laying  Gas-pipes  in  a  Suburban  Road  is  thb  Imposition 
OF  AN  Additional  Burden,  for  which  compensation  must  be  made  to 
the  land-owner. 

Injunction  will  not  be  Issued  at  the  Suit  op  an  Abutting  Landowner 
to  prevent  the  maintenance  of  a  line  of  gas-pipes  in  a  public  hif^hway, 
where  large  sums  of  money  have  been  expended  by  the  gas  company  on 
the  faith  of  a  license  granted  to  it  by  the  board  of  commissioners,  and 
the  complaining  land-owner,  with  full  knowledge  of  all  the  facts,  made 
no  objection  until  the  company  had  constructed  its  main  line  and  system 
at  great  expense.  His  remedy  in  by  action  to  recover  damages  for  the 
invasion  of  bis  rights. 

/.  A.  New,  S.  E.  Urmston,  R.  R.  Stephenson^  and  W.  R.  Fer- 
tig,  for  the  appellant. 

A.  F.  Shirts,  M.  Vestal,  T.  J.  Kane,  and  T.  P.  Davis,  for  the 
appellees. 

Elliott,  J.  The  board  of  commissioners  of  Hamilton 
County  granted  the  Indianapolis  Natural  Gas  Company  the 
right  to  lay  pipes  in  a  free  gravel  road  constructed  under 
the  statute  of  this  state  at  the  expense  of  the  land-owners. 
The  appellant  is  an  abutting  owner  in  fee  of  land  along  the 
line  of  the  highway.  Prior  to  the  time  this  suit  was  brought, 
the  company  had  constructed  a  system  of  gas-works,  and  had 
laid  in  the  highway  a  line  of  pipes  for  the  purpose  of  supply- 
ing the  citizens  of  the  city  of  Indianapolis  and  others  with 
natural  gas.  In  the  prosecution  of  this  work  the  company 
had  expended  many  thousands  of  dollars.  To  make  the  sys- 
tem effective,  and  to  successfully  supply  gas  as  it  had  under- 
taken to  do,  it  became  necessary  for  the  company  to  extend 
its  line  of  pipes  so  as  to  connect  its  main  line  and  system  with 
additional  gas-wells  which  it  had  drilled,  and  of  which  it  was 
the  owner.  This  it  was  undertaking  to  do  at  the  time  the  ap- 
pellant sued  out  the  injunction  issued  in  this  case.  The  trial 
court  dissolved  the  temporary  injunction,  and  refused  to  grant 
a  perpetual  injunction.  From  this  judgment  the  appellant 
prosecutes  his  appeal. 

The  license  granted  by  the  board  of  commissioners  was 
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effectual  to  convey  the  right  of  the  county,  such  as  it  had, 
in  the  highway,  but  it  did  not  affect  private  property  rights: 
Burlaw,  v.  Ohio  etc.  R  y  Co.,  122  Ind.  344. 

The  owner  of  the  fee  in  a  suburban  highway  has  a  special 
proprietary  right  distinct  from  that  of  the  public,  and  this 
right  cannot  be  taken  without  compensation.  In  a  case 
decided  in  1855  it  was  held  that  abutters  have  a  private  right 
distinct  from  that  of  the  public,  which  even  the  legislature 
cannot  take  away  except  to  appropriate  to  a  public  use  upon 
payment  of  compensation:  Common  Council  v.  Croas,  7  Ind. 
9.  This  doctrine  has  been  steadily  adhered  to  by  this  court: 
Haynes  v.  Thomas,  7  Ind.  38;  Cox  v.  Louisville  etc.  R.  R.  Co., 
48  Ind.  178;  Pettis  v.  Johnson,  56  Ind.  139;  State  v.  Berdetta, 
73  Ind.  185;  Ross  v.  Thompson,  78  Ind.  90;  Cummins  v.  City 
of  Seymour,  79  Ind.  491;  41  Am.  Rep.  618;  City  of  Logansport 
V.  Shirk,  88  Ind.  563;  City  of  Indianapolis  v.  Kingsbury,  101 
Ind.  200,  211;  51  Am.  Rep.  749;  Terre  Haute  etc.  R.  R.  Co.  v. 
Bissell,  108  Ind.  113;  Town  of  Rensselaer  v.  Leopold,  106  Ind. 
29;  City  of  Lafayette  v.  Nagle,  113  Ind.  425. 

The  rule  declared  by  our  own  cases  is  in  harmony  with 
the  very  ancient  and  well-settled  rule  that  the  public 
acquires,  except  in  cases  where  the  seizure  of  the  fee  is 
authorized,  nothing  more  than  a  right  to  pass  and  repass,  and 
the  great  weight  of  authority  sustains  the  doctrine  laid  down 
by  our  decisions. 

There  is  an  essential  distinction  between  urban  and  sub- 
urban highways,  and  the  rights  of  abutters  are  much  more 
limited  in  the  case  of  urban  streets  than  they  are  in  the  case 
of  suburban  ways.  We  note  the  distinction  between  the 
classes  of  public  ways,  and  declare  that  the  servitude  in  the 
one  class  is  much  broader  than  it  is  in  the  other,  but  it  is 
not  necessary  to  here  mark  with  particularity  the  difference 
between  the  two  classes  of  public  ways,  for  we  are  here  con- 
cerned only  with  suburban  ways. 

Subject  to  the  right  of  the  public,  the  owner  of  the  fee  of 
a  rural  road  retains  all  right  and  interest  in  it.  He  remains 
the  owner,  and,  as  such,  his  rights  are  very  comprehensive: 
BrooJcville  etc.  Co.  v.  Butler,  91  Ind.  134;  Shelbyville  etc. 
T.  P.  Co.  V.  Oreen,  99  Ind.  205;  Dovaston  v.  Payne,  2  H.  Bl. 
527;  Pech  v.  Smith,  1  Conn.  103;  Trustees  etc.  Society  v.  Auburn 
etc.  R.  R.  Co.,  3  Hill,  567. 

That  the  appellant  has  a  special  private  interest  in  the 
land  upon  which  the  highway  is  located,  which  cannot  be 
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_  taken  from  him  without  compensation,  is  quite  clear  upon 
principle  and  authority. 

The  appropriation  of  the  land  for  a  rural  highway  did  not 
entitle  the  local  oflScers  to  use  it  for  any  other  than  highway 
purposes,  although  they  did  acquire  a  right  to  use  it  for  all 
purposes  legitimately  connected  with  the  local  system  of 
highways.  A  use  for  any  other  than  a  legitimate  highway 
purpose  is  a  taking  within  the  meaning  of  the  constitution, 
inasmuch  as  it  imposes  an  additional  burden  upon  the  land; 
and  whenever  land  is  subjected  to  an  additional  burden,  the 
owner  is  entitled  to  compensation.  The  authorities,  although 
not  very  numerous,  are  harmonious  upon  the  proposition  that 
laying  gas-pipes  in  a  suburban  road  is  the  imposition  of  an 
additional  burden,  and  that  compensation  must  be  made  to 
the  owner:  Bloomfield  etc.  Co.  v.  Calkins^  62  N.  Y.  386; 
Bloomfield  etc.  Go.  v.  Calkins,  1  Thomp.  &  C.  549;  Bloomfield 
etc.  Co.  V.  Richardson,  63  Barb.  437;  Sterling's  Appeal,  111  Pa. 
St.  35;  56  Am.  Rep.  246;  Webb  v.  Ohio  Gas  Fuel  Co.,  16 
Weekly  Law  Bulletin,  121. 

The  same  principle  is  declared  in  the  cases  which  hold  that 
drainage  pipes  cannot  be  laid  in  rural  highways  except  for 
public  drainage  purposes  connected  with  the  system  of  high- 
ways: Murray  y.  Gibson,  21  111.  App.  488;  Indianapolis  etc.  R.  R. 
Co.  V.  Hartley,  67  111.  439;  Board  of  Trade  etc.  Co.  v.  Barnett, 
107  111.  507;  47  Am.  Rep.  453.  The  cases  to  which  we  have 
referred  are  well  reasoned  and  are  founded  on  solid  principle. 
We  have  no  hesitation  in  concluding  that  the  laying  of  the 
pipes  in  the  highway  was  a  taking  of  the  appellant's  property 
within  the  meaning  of  the  constitution,  and  that  he  is  enti- 
tled to  compensation. 

It  does  not  follow,  however,  that  a  land-owner  entitled  to 
compensation  for  property  appropriated  to  a  public  use  can 
always  maintain  injunction.  It  remains,  therefore,  to  inquire 
and  decide  whether  the  appellant  can  maintain  this  suit;  for  if 
he  is  not  entitled  to  an  injunction,  he  cannot  succeed. 

The  use  to  which  the  line  of  the  highway  was  appropriated 
was  a  public  one.  There  can  be  no  doubt  that  the  work  of 
supplying  cities  with  natural  gas  is  a  public  one  for  which 
property  may  be  appropriated  under  the  right  of  eminent  do- 
main: State  V.  Indiana  etc.  Mining  Co.,  120  Ind.  575;  Caroth- 
ers  V.  Philadelphia  Co.,  118  Pa.  St.  468;  Pennsylvania  Natural 
Gas  Co.Y.  Cook,  123  Pa.  St.  170;  Johnston's  Appeal,  Penn. 
Nov.  15,  1886. 
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There  was  an  assertion  of  a  right  to  use  the  highway,  and 
the  gas  company  had  expended  large  sums  of  money  on  the 
faith  of  the  license  granted  to  it  by  the  board  of  commission- 
ers. It  had  assumed  to  use  the  highway  for  a  public  purpose, 
and  many  citizens  had  acquired  rights  upon  the  faith  of  the- 
successful  and  effective  prosecution  and  conduct  of  the  work* 
and  business  undertaken  by  the  company.  The  appellant, 
with  knowledge  of  the  facts,  made  no  objection  until  the  com- 
pletion of  the  main  line  and  system,  but  delayed  until  they 
had  been  completed,  and  then  asked  an  injunction.  To  grant 
the  relief  he  seeks  will,  it  is  clearly  inferable,  seriously  impair 
the  rights  of  the  public  as  well  as  those  of  the  gas  company. 
We  are  satisfied  that  upon  the  case  made  by  the  evidence,  the 
appellant  is  not  entitled  to  an  injunction.  In  adjudging  that 
he  has  no  right  to  an  injunction,  we  do  not  hold  that  he  may 
not,  in  a  proper  case,  recover  damages  for  the  invasion  of  his 
legal  rights.  What  we  here  decide  is,  that  the  case  made  is 
not  one  justifying  resort  to  the  extraordinary  remedy  of  in- 
junction. The  effect  of  our  decision  is,  that  he  has  mistaken 
his  remedy. 

The  work  in  which  the  gas  company  is  engaged  is  one  in 
which  the  general  community  have  an  interest,  and  to  arrest 
the  work  by  injunction  would  do  great  injury  to  many  citi- 
zens. Persons  other  than  the  company  have  an  interest,  and 
they  are  so  numerous  that  it  is  the  duty  of  the  courts  to  pro- 
tect that  interest,  where  it  can  be  done  without  materially  im- 
pairing the  rights  of  any  private  citizen;  and  that  can  be  done 
in  this  instance,  for  the  appellant,  in  the  appropriate  action 
and  upon  making  a  proper  case,  can  be  fully  compensated  in 
damages  for  all  injury  that  he  may  have  suffered.  There 
is  present  here  an  element  of  public  policy  which  exerts  a  con- 
trolling influence.  The  good  of  the  community  forbids  that 
one  who  occupies  such  a  position  as  the  appellant  does  should 
be  permitted  to  arrest  work  essential  to  the  successful  dis- 
charge of  the  company's  duty  to  supply  the  community  with 
fuel  in  the  form  of  natural  gas.  Public  policy,  as  has  been 
demonstrated  in  analogous  cases,  requires  that  the  rights  of 
the  community  should  be  protected,  and  the  land-owner  left 
to  his  remedy  at  law:  Louisville  etc.  Ry  Co.  v.  Beck,  119  Ind. 
124;  Louisville  etc.  R'y  Co.  v.  Soltweddle,  116  Ind.  257;  9  Am. 
St.  Rep.  852;  Bravard  v.  Cincinnati  etc.  R.  R.  Co.,  115  Ind.  1; 
Sherlock  v.  Louisville  etc.  R'y  Co.,  115  Ind.  22;  Midland  Ry  Co. 
V.  Smithy  113  Ind.  233;  Indiana  etc.  R'y  Co.  v.  Allen,  113  Ind. 
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581.  Nor  does  this  rule  operate  unjustly,  for  the  land-owner 
is  not  deprived  of  compensation ;  on  the  contrary,  the  right  to 
compensation  is  left  open  to  him,  and  it  is  his  own  fault  if  he 
does  not  recover  full  compensation  for  all  the  loss  he  lias 
actually  sustained.  Blended  with  the  element  of  public  policy 
is  another  influential  one,  and  that  is  this:  The  appellant, 
without  objection,  knowingly  permitted  the  work  to  proceed 
until  it  reached  a  stage  at  which  it  would  be  ruinous  to  the 
<;ompany,  which  had  invested  such  large  sums  of  money,  to 
stop  it  by  injunction.  These  two  elements,  in  their  combined 
strength,  certainly  make  a  case  in  which  an  injunction  should, 
upon  plain  principles  of  equity,  be  denied:  City  of  Lognnsport 
V.  Uhl,  99  Ind.  631,  544;  50  Am.  Rep.  109;  Dodge  v.  Pennsyl- 
vania R.  R.  Co.,  36  Am.  &.  Eng.  R.  R.  Cas.  180. 
Judgment  aflirmed.  

HlQHWATS. — For  the  rights  and  remedies  of  a  person  over  whose  land  % 
highway  has  been  established,  see  Mayhew  v.  Norton,  17  Pick.  357;  28  Am. 
Dec.  300,  and  particularly  note  303-306;  Adama  v.  Chicago  etc  R.  R.  Co.,  39 
Minn.  286;  12  Am,  St.  Rep.  644,  and  note;  Tkeobold  v.  Louiaville  etc.  R'y  Co., 
66  Miss.  279;  14  Am.  St.  Rep.  564,  and  note;  Katucu  etc  R'y  Co.  r.  Cuy- 
Jtendall,  42  Kan.  234;  16  Am.  St.  Rep.  479. 
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Burlington  Insueanob  Company  v.  Gibbons. 

[43  Kansas,  15.] 

Insurancb  —  Limitations  in  Policy,  how  Fab  Binding  on  Assubkd  — 
Power  of  Local  Agent  to  Waive  Conditions.  —  One  who,  in  pro- 
curing insurance,  acts  in  good  faith,  and  without  knowledge  of  any  limi- 
tations upon  the  authority  of  the  agent  of  the  company  effecting  the 
insurance,  may  safely  assume  that  the  agent  is  a  general  agent  of  the 
company;  that  he  stands  in  the  place  of  the  company,  which  will  b« 
bound  by  any  terms  or  conditions  to  which  he  may  agree  while  acting 
for  the  company  in  consummating  the  insurance.  This  rule  does  not 
apply,  however,  when  the  policy  has  already  been  executed  and  deliv- 
ered to  the  assured,  has  gone  into  full  force  and  effect,  and  gives  notice 
upon  its  face  of  limitations  upon  the  authority  of  the  local  agent,  or 
upon  all  agents,  except  some  particular  agent,  of  the  company.  In  such 
cases,  the  assured  will  be  presumed  to  take  notice  of  such  limitation* 
from  the  face  of  his  policy,  and  will  be  bound  by  them,  notwithstanding 
a  waiver  thereof  by  the  local  agent. 

Insurance — Waiver  of  Conditions  in  Policy  by  Local  Agent. — If  an 
agent  has  authority  only  to  solicit  insurance  and  consummate  the  same, 
or  to  issue  the  policy,  with  no  authority  to  subsequently  change  or 
waive  any  of  its  terms  or  conditions,  any  attempted  change  or  waiver 
by  him,  after  the  policy  has  issued,  is  generally  void;  and  in  the  ab- 
sence of  any  showing  to  the  contrary,  it  will  ordinarily  be  presumed 
that  the  assured,  or  any  person  claiming  under  him,  had  knowledge  of 
the  terms  and  conditions  of  the  policy.  Hence,  if  the  policy  provider 
that  it  shall  become  void  if  the  property  insured  shall  become  vacant, 
nnoccupiftd,  or  uninhabited,  without  the  consent  of  the  secretary  of  the 
company  indorsed  on  the  policy,  a  waiver  of  this  condition  by  the  local 
agent,  after  the  insurance  is  effected,  is  unauthorized,  and  renders  the 
policy  void. 

Carroll  and  Sheldon,  for  the  plaintiflf  in  error. 

Brayman  and  Stevens,  for  the  defendant  in  error. 

il8 
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Valentine,  J.  This  was  an  action  on  a  fire  insurance 
policy,  brought  in  the  district  court  of  Miami  County  on 
March  7,  1887,  by  Ellen  Gibbons,  against  the  Burlington  In- 
surance Company,  of  Burlington,  Iowa,  to  recover  $150,  and 
interest  from  November  27,  1886,  for  an  alleged  loss  of  that 
amount,  occurring  by  fire  at  that  date.  The  case  was  tried 
before  the  court  without  a  jury,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  and  against  the  defendant  on  Decem- 
ber 13,  1887,  for  $150  principal,  and  $10.97  interest,  total 
$160.97;  and  to  procure  a  reversal  of  this  judgment,  the  de- 
fendant, as  plaintiff  in  error,  brings  the  case  to  this  court. 

The  facts  of  the  case  are  substantially  as  follows:  On  De- 
cember 1,  1885,  the  Burlington  Insurance  Company  insured 
for  five  years,  and  to  the  amount  of  $150,  a  house  belonging 
to  Sarah  A.  Bixby,  in  the  city  of  Paola,  in  said  county.  The 
policy  contained,  among  others,  .he  following  provisions:  "If 
there  be  any  false  representation,  false  swearing,  or  fraud  by 
the  assured,  either  before  or  after  a  loss;  or  if  there  be  any 
other  insurance,  now  or  hereafter,  whether  valid  or  not,  on  the 
property  hereby  insured,  or  any  part  thereof;  or  if  the  above- 
mentioned  premises  shall  be  occupied  or  used  so  as  to  increase 
the  risk,  or  be  or  become  vacant,  unoccupied,  or  uninhabited,  or 
the  risk  be  increased  by  the  erection  of  adjacent  buildings, 
or  by  any  other  means  whatever;  or  if  the  property  be  sold 
or  transferred  or  encumbered,  in  whole  or  in  part,  by  mort- 
gage, judgment,  or  liens;  or  if  this  policy  shall  be  assigned, 
either  before  or  after  a  loss;  or  if  the  premium  note  or  notes, 
or  any  part  or  installment  thereof  shall  be  overdue  and  un- 
paid,—  then,  unless  the  consent  of  the  secretary  is  indorsed 
thereon  in  each  and  every  one  of  the  above  cases,  this  policy 
is  void." 

On  August  4,  1886,  Mrs.  Bixby  sold  the  aforesaid  property 
and  assigned  the  aforesaid  policy  to  Minnie  E.  Shigley,  and 
on  the  next  day  the  insurance  company,  by  its  president, 
consented  to  the  same.  Afterward,  Minnie  E.  Shigley  was 
married  and  became  Minnie  E.  Stanley,  and  afterward  her 
mother,  Mrs.  Ellen  Gibbons,  attended  to  her  property  and 
insurance  for  her.  On  November  18,  1886,  the  property  be- 
came vacant;  and  with  reference  to  this  vacancy  the  principal 
question  in  this  case  arises,  and  we  shall  have  more  hereafter 
to  say  with  respect  thereto.  On  November  27,  1886,  the  prop- 
erty was  totally  destroyed  by  fire.  On  February  4, 1887,  Mrs. 
Stanley  sold  and  transferred  all  her  interest  in  the  foregoing 
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policy  and  her  claim  thereon  against  the  insurance  company 
to  her  mother,  Mrs.  Gibbons.  The  insurance  company  refus- 
ing to  pay  the  loss,  or  any  portion  thereof,  Mrs.  Gibbons,  on 
March  7,  1887,  commenced  this  action  against  the  insurance 
company  as  aforesaid.  The  defendant  (plaintiff  in  error),  as 
shown  by  the  brief  of  its  counsel,  contends  as  follows:  "The 
insurance  company  contends  that  at  the  time  of  the  alleged 
loss,  November  27,  1886,  said  policy  of  insurance,  by  the 
terms  thereof,  and  by  the  acts  of  the  holders  thereof,  had  be- 
come null  and  void,  and  was  then  of  no  binding  force  or  effect; 
and  that  the  insurance  company  was  not  then  and  is  not 
liable  thereon  in  any  sum  whatever,  for  the  reason  that  at  the 
time  of  the  alleged  loss  the  dwelling-house  covered  by  said 
policy  of  insurance  was  then,  with  the  knowledge  and  consent 
of  the  then  holder  of  said  policy  No.  186,102,  and  without  the 
knowledge  or  consent  of  said  insurance  company,  'wholly 
vacant  and  unoccupied,'  and  had  been  so  vacant  and  unoc- 
cupied for  a  number  of  days  prior  to  November  27,  1886,  con- 
trary to  and  in  violation  of  the  terms  of  said  polic}'  and 
contract  of  insurance.  And  further,  that  if  there  was  any 
liability  on  the  part  of  the  insurance  company,  which  it  ex- 
plicitly denies,  that  the  damage  to  said  dwelling-house  was 
not  $150,  but  was  less  than  $100." 

The  plaintiff  admits  that  at  the  time  of  the  fire  the  prop- 
erty was  vacant,  unoccupied,  and  uninhabited,  and  also  ad- 
mits that  the  consent  of  the  secretary  of  the  company  had  not 
been  indorsed  upon  the  policy,  nor  even  given;  but  it  is  con- 
tended by  the  plaintiff  that  the  consent  of  the  company  to 
such  vacancy  had  nevertheless  been  given,  and  that  it  was 
given  by  J.  W.  Morehead,  the  agent  of  the  company  who  pro- 
cured the  policy,  and  who  presumptively  had  full  authority 
from  the  company  to  give  such  consent.  The  insurance  com- 
pany admits  that  Morehead  was  its  agent,  but  claims  that  he 
was  only  a  "  soliciting  agent  to  transact  business  for  said 
company,  having  or  keeping  an  office  or  principal  place  of 
business  at  Paola,  in  the  county  of  Miami,"  as  provided  in  a 
certain  appointment  on  file  in  the  office  of  the  department  of 
insurance  at  Topeka,  Kansas;  and  that  he  had  no  other  or 
further  authority,  and  no  authority  to  consent  to  a  vacancy  of 
the  property  insured  or  to  waive  any  of  the  terms  or  condi- 
tions of  the  insurance  policy. 

It  appears  that  the  defendant  was  an  insurance  company 
of  Burlington,  Iowa;  that  J.  W.  Morehead  was  its  agent  at 
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Paola,  Kansas;  and  that  the  insurance  in  this  case  w  as  efrecled 
through  Morehead's  agency.  The  building  insured  was  to 
be  occupied,  as  the  policy  shows,  by  "owner  or  tenant." 
Under  the  evidence  and  findings  of  the  court  below,  it  must 
be  taken  as  a  fact — although  the  evidence  upon  the  subject  was 
conflicting  —  that  Morehead  gave  his  oral  consent,  about  two 
weeks  prior  to  the  fire,  that  the  property  might  be  and  remain 
vacant  for  a  period  of  thirty  days,  or  until  a  tenant  could  be 
procured,  not  exceeding  that  time.  Morehead  testified  that 
he  never  gave  any  such  consent,  and  Mrs.  Gibbons  testified 
that  he  did.  The  house  had  been  in  fact  vacant  only  nitie 
days  when  the  fire  occurred  which  destroyed  it.  Morehead's 
agency,  as  the  evidence  shows,  was  limited  as  the  defendant 
contends,  but  it  does  not  appear  that  Mrs.  Bixby  or  Mrs. 
Stanley  or  Mrs.  Gibbons  ever  had  any  knowledge  or  notice  of 
any  such  limitations  further  than  the  policy  itself  may  show. 
In  fact,  we  think  they  had  a  right  to  believe  that  the  agency 
of  Morehead  was  as  comprehensive  and  extensive  as  his  acts 
in  procuring  the  insurance  would  indicate,  except  as  the 
policy  itself  may  otherwise  show.  But  just  what  he  did  in 
procuring  the  insurance  is  not  shown.  Everything  with  re- 
spect to  that  matter  is  left  blank.  His  name  is  not  even 
found  in  the  policy,  and  is  found  on  the  back  of  the  policy 
only  as  follows:  "J.  W.  Morehead,  Solicitor."  The  policy 
appears  to  have  been  signed  by  "  John  G.  Miller,  President," 
and  by  "Jacob  Allen,  Sec'y  j3ro  tern."  Whether  these  names 
were  printed  on  the  policy  or  written  thereon  we  do  not  know, 
and  whether  they  were  placed  thereon  while  the  policy  was 
in  blank  form,  and  before  the  blank  was  sent  to  Morehead,  or 
whether  the  blank  was  first  filled  up  by  Morehead  or  some 
one  else,  and  the  signatures  afterward  placed  thereon,  we  can- 
not tell.  The  copy  brought  to  this  court  has  the  name  of  the 
president,  Miller,  printed  thereon,  but  the  name  of  the  secre- 
tary 'pro  tempore  is  written.  Of  course  the  judge  of  the  court 
below,  who  saw  the  original  policy,  could  know  better  with 
regard  to  all  these  matters  than  we  can;  and  hence  all  pre- 
sumptions from  absence  or  silence  in  these  respects  we  shall 
construe  in  favor  of  the  plaintiff's  right  to  recover  upon  the 
policy.  But  these  presumptions  relate  only  to  absence  or 
silence;  for  what  is  shown  affirmatively  by  the  poHcy,  or  con- 
tained in  the  policy,  we  must  give  full  force  and  effect  to,  un- 
less the  same  is  shown  affirmatively  to  have  been  waived  by 
the  consent  of  the  parties. 
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It  has  generally  been  held  that  where  a  person,  in  procur- 
ing an  insurance  upon  his  property,  acts  in  good  faith  and 
without  any  knowledge  of  any  limitations  upon  the  authority 
of  the  agent  of  the  insurance  company  effecting  the  insurance, 
such  person  may  assume  that  the  agent  is  a  general  agent  of 
the  insurance  company  for  that  purpose;  that  he  stands  in 
the  place  of  the  company,  and  that  the  company  will  be  bound 
by  any  terms  or  conditions,  or  any  waiver  of  terms  or  condi- 
tions, which  the  agent  may  agree  to  while  acting  for  the 
company  in  consummating  the  insurance.  But  we  do  not 
understand  that  this  rule  applies  where  the  insurance  policy 
has  already  been  executed  and  delivered  to  the  assured,  where 
it  has  already  gone  into  full  force  and  effect,  and  where  it  it- 
self gives  notice  upon  its  face  of  limitations  upon  the  author- 
ity of  the  local  agent  or  agents  of  the  company,  or  upon  all 
agents  except  some  particular  agent  or  agents.  In  such  case& 
we  understand  that  the  assured  will  be  presumed  to  take  no- 
tice of  such  limitations  from  the  face  of  his  policy,  and  will^ 
as  a  general  rule,  be  bound  by  them:  Hartford  Fire  Ins.  Co.  v. 
Davenport,  37  Mich.  609;  Cleaver  v.  Traders^  Ins.  Co.,  65  Mich. 
527;  8  Am.  St.  Rep.  908;  Hankins  v.  Roclford  Ins.  Co.,  70 
Wis.  1;  Enos  v.  Sun  Ins.  Co.,  67  Cal.  621;  Hale  v.  Mechanics* 
Mut.  Fire  Ins.  Co.,  6  Gray,  169;  66  Am.  Dec.  410;  Kyte  v. 
Commercial  U.  Assurance  Co.,  144  Mass.  43;  Healey  v.  Impe- 
rial Fire  Ins.  Co.,  5  Nev.  268;  Mitchell  v.  Lycoming  Mut.  Ins. 
Co.,  51  Pa.  St.  402;  Waynesboro  Mut.  Fire  Ins.  Co.  v.  Conover, 
98  Pa.  St.  384;  Universal  Mut.  Fire  Ins.  Co.  v.  Weiss,  106  Pa. 
St.  20;  Wilson  v.  Genesee  Mut.  Ins.  Co.,  14  N.  Y.  413;  Marvin 
V.  Universal  Life  Ins.  Co.,  85  N.  Y.  278;  39  Am.  Rep.  657; 
Underwriters*  Agency  v.  Sutherlin,  55  Ga.  266.  Where  the 
agent  has  the  authority  only  to  solicit  insurance  or  to  effect 
or  bring  about  the  same,  or  to  issue  the  policy  of  insurance, 
and  has  no  authority  to  afterward  change  or  waive  any  of 
its  terms  or  conditions,  any  attempted  change  or  waiver  by 
him  after  the  policy  has  been  issued  will  generally  be  held  to 
be  void;  and  in  the  absence  of  any  showing  to  the  contrary, 
it  will  generally  be  presumed  that  the  assured,  or  any  person 
claiming  under  him,  had  knowledge  of  all  the  terms  and  con- 
ditions of  the  policy.  In  the  present  case  it  is  provided  in 
the  policy  and  by  its  terms,  among  other  things,  that  if  the 
property  insured  shall  "become  vacant,  unoccupied,  or  unin- 
habited, ....  then,  unless  the  consent  of  the  secretary  is  in- 
dorsed thereon this  policy  is  void  ";  and  as  nothing  has 
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been  shown  to  the  contrary  in  this  case,  it  must  be  presumed 
that  Mrs.  Bixby,  Mrs.  Stanley,  and  Mrs.  Gibbons  had  knowl- 
edge of  these  provisions.  And  yet  they  may  not  have  had  any 
such  knowledge.  These  provisions,  along  with  many  other 
provisions  tending  to  render  the  policy  void  upon  certain  con- 
ditions, were  contained  in  a  paragraph  of  the  policy  containing 
over  seven  Jiundred  words,  all  printed  in  small  letters,  and 
covered  over  by  the  words  "indemnity  bond,"  printed  in  large 
letters.  The  law  ought  to  be  such  that  provisions  printed  in 
an  insurance  policy  in  such  a  covert,  hidden,  and  obscure  man- 
ner should  be  held  to  be  absolutely  void,  unless  it  should  first 
appear  aflBrmatively  that  the  assured  had  actual  knowledge 
of  such  provisions. 

In  the  case  of  Hartford  Fire  Ins.  Co.  v.  Davenport,  37  Mich. 
609,  it  was  held  that  the  insurance  agent  who  issued  the  pol- 
icy had  no  power  to  waive  a  clause  contained  in  the  policy, 
that  the  insurance  should  be  void  if  the  property  should  be- 
come vacant.  To  the  same  effect,  and  perhaps  a  stronger  case, 
where  the  property  was  occupied  by  a  tenant,  is  the  case  of 
Harrison  v.  City  Fire  Ins.  Co.,  9  Allen,  231;  85  Am.  Dec.  751. 
And  with  respect  to  vacancies,  generally,  rendering  insurance 
policies  void  where  the  property  is  occupied  by  tenants,  see 
the  following  cases:  Corrigan  v.  Connecticut  Fire  Ins.  Co.,  122 
Mass.  298;  Sleeper  v.  N.  H.  Fire  Ins.  Co.,  56  N.  H.  401 ;  Dennison 
V.  Phoenix  Ins.  Co.,  52  Iowa,  457;  Fitchpatrich  v.  Hawkeye  Ins. 
Co.,  53  Iowa,  335;  ^tna  Ins.  Co.  v.  Meyers,  63  Ind.  238;  In- 
surance Co.  V.  Wells,  42  Ohio  St.  519;  American  Ins.  Co.  v. 
Padfield,  78  111.  167.  See  also  the  following  cases  as  having 
some  application  to  this  case:  Wustum  v.  City  Fire  Ins.  Co., 
15  Wis.  138;  Cook  v.  Continental  Ins.  Co.,  70  Mo.  610;  35  Am. 
Rep.  438;  Ashworth  v.  Builders^  Mut.  Ins.  Co.,  112  Mass.  422; 
17  Am.  Rep.  117;  Meadows  v.  Hawkeye  Ins.  Co.,  62  Iowa,  387; 
Bartholomew  v.  Merchants'  Ins.  Co.,  25  Iowa,  507;  96  Am.  Dec. 
65;  Merserau  v.  Phoenix  Mut.  Life  Ins.  Co.,  66  N.  Y.  274. 

From  the  facts  of  this  case  as  they  now  appear  to  this  court, 
the  plaintiff  cannot  recover,  and  therefore  the  judgment  of  the 
court  below  will  be  reversed,  and  the  ca-use  remanded  for  a 
new  trial.  

Inscbancb.  —  Waiver  of  Conditions  by  Agents:  See  note  to  Famum  r. 
Pkaerux  Ins.  Co.,  17  Am.  St.  Rep.  248;  note  to  Wheaton  v.  North  Bi-itish  etc. 
Ins.  Co.,  9  Am.  St  Rep.  229-238.  The  assured  mustknow  what  are  the  stipu- 
lations and  conditions  in  the  contract  of  insurance:  Cleaver  v.  Traders'  Ins. 
Co.,  71  Mich.  414;  15  Am.  St.  Rep.  275.     And  he  cannot  rely  upon  the  powers 
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of  an  agent  in  opposition  to  the  expressed  limitations  in  the  policy:  Cleaver 
V.  Traders'  Ins.  Co.,  65  Mich.  527;  8  Am.  St.  Rep.  908;  Rohimon  v. 
Fire  Assort  etc.,  63  Mich.  90;  Continental  Ins.  Co.  v.  Ruckman,  127  111.  364; 
11  Am.  St.  Rep.  121.  Compare  German  Ins.  Co.  v.  Cray,  43  Kan.  497;  -post 
p.  150.  The  policy  stipulating  that  no  agreements  by  agents  shall  be  bind- 
ing except  when  signed  and  indorsed  upon  the  policy,  an  oral  waiver  of  a 
condition  in  the  policy  by  a  local  agent  is  void  if  made  after  the  execu  tion 
of  the  policy:  Knudson  v.  Hekla  Ins.  Co.,  75  Wis.  198.  An  agent  may 
waive  a  stipulation  signed  only  by  himself  and  attached  to  the  policy  of  in- 
surance upon  a  stock  of  goods:  Niagara  F.  Ins.  Co.  v.  Brown,  123  111.  .356. 
In  Wilhins  v.  State  Ins.  Co.,  43  Minn.  177,  it  is  decided  that  where  it  is 
provided  in  a  policy  of  insurance  that  the  contract  shall  not  be  binding  till 
actual  payment  of  the  premium,  and  that  no  waiver  of  condition  shall  be 
valid  unless  in  writing  signed  by  the  company's  secretary,  the  company  is  not 
responsible  for  a  loss  occurring  before  the  payment  of  the  premium,  notwith- 
standing the  local  agent  pretended  to  have  waived  the  immediate  payment 
of  the  premium. 


Broquet  v.  Warnee. 

[43  KA.M8A8,  48.J 

MoRTOAGB  Foreclosure. — Holders  or  Outstandino  Tax  Liens  hat  bb 
Brought  im,  and  their  validity  determined,  in  an  action  to  foreclose  a 
mortgage. 

Tax  Sales  —  Who  may  Acquire  Valid  Tax  Title If  husband  and  wife 

are  out  of  possession,  he  may,  after  the  death  of  a  testator,  acquire  a 
valid  tax  title  to  the  land  of  the  heirs  of  which  his  wife  is  one,  and  title 
■o  acquired  is  superior  to  the  rights  of  a  mortgagee  of  the  testator. 

Action  by  T.  W.  Warner,  as  administrator  of  J.  S.  Willard, 
deceased,  against  Mary  Broquet,  Ernest  Broquet,  and  other 
defendants,  upon  a  note  and  mortgage,  executed  by  James 
and  Mary  Blue  to  G.  W.  Burton,  and  by  him  assigned  to  said 
Willard.  Mary  Broquet,  wife  of  Ernest  Broquet,  and  the 
other  defendants,  were  the  heirs  of  said  James  Blue.  No  de- 
fense was  made  by  any  of  the  defendants  except  Ernest  Bro- 
quet, against  whom  it  was  averred  that  he  had,  by  regular 
proceedings,  acquired  a  tax  deed  to  the  mortgaged  premises 
under  a  sale  for  delinquent  taxes;  that  by  virtue  of  such  deed 
he  claimed  title  to  the  land  adversely  to  the  mortgagee;  that 
at  the  time  of  the  execution  of  the  deed  he  was  the  husband 
of  Mary  Broquet,  heir  of  the  mortgagor,  and  therefore  under 
obligation  to  pay  taxes  on  the  land,  and  incompetent  to  ac- 
quire title  thereto  at  tax  sale.  Broquet  demurred  to  the  peti- 
tion. The  demurrer  was  overruled,  and  judgment  rendered 
for  plaintiff,  foreclosing  the  mortgage,  and  canceling  the  tax 
deed.     Defendant  Ernest  Broquet  prosecuted  a  writ  of  error. 


Jan.  1890.]  Broquet  v.  Warner.  125 

John  R.  Hamilton,  for  the  plaintiflf  in  error. 
C.  D.  Jones,  for  the  defendant  in  error. 

Clogston,  C.  The  single  question  now  presented  is,  Could 
the  paintiff  in  error  obtain  a  valid  tax  title  upon  land  la 
which  his  wife  had  an  interest  as  one  of  the  surviving  heirs  of 
James  Blue,  her  father?  It  is  to  be  remembered  that  this  ac- 
tion war  to  foreclose  a  mortgage  that  was  executed  in  the  life- 
time of  James  Blue.  After  his  death,  the  plaintiff  in  error 
obtained  a  tax  title  upon  the  property  mortgaged,  in  which  his 
wife  was  an  heir,  and  the  plaintiff  in  error  now  insists  that 
the  question  of  the  validity  of  this  tax  title  could  not  be  liti- 
gated in  this  action.  This  question  has  been  decided  in  this 
court,  and  against  the  plaintiff  in  error,  in  Bradley  v.  Park- 
hurst,  20  Kan.  462,  where  it  is  held  that  all  outstanding  tax 
liens  might  be  brought  in  and  determined  in  an  action  to  fore- 
close a  mortgage. 

The  remaining  questions  are,  Was  the  tax  title  void  because 
issued  to  the  plaintiflf  in  error  ?  and  had  he,  by  reason  of  being 
the  husband  of  an  heir  at  law  of  James  Blue,  such  an  interest 
in  the  property  as  to  render  the  tax  title  void?  The  record 
is  silent  on  the  question  of  possession  or  claim  of  homestead 
interest  by  plaintiflf  in  error,  and  in  the  absence  of  any  claim 
of  that  kind,  we  must  presume  that  no  possession  vested  in 
him;  and  if  no  possession  vested  in  Ernest  Broquet,  then  can 
it  be  said  that  he  was  under  any  legal  obligation  to  pay  the 
taxes  upon  the  premises?  It  has  been  universally  held  that 
where  a  husband  and  wife  had  an  interest  in  common  with 
other  heirs,  that  neither  could  obtain  a  tax  title  upon  the 
property.  This  is  based  upon  the  assumption  that,  being  in 
the  possession  and  enjoyment  of  the  premises,  an  obligation 
rested  upon  them  to  pay  the  taxes:  Burns  v.  Bryne,  45  Iowa, 
285;  Austin  v.  Barrett,  44  Iowa,  488;  Busch  v.  Huston,  75  111. 
343.  But  where  these  facts  do  not  exist,  we  think  they  are 
freed  from  this  obligation,  and  the  husband  might  procure  a 
valid  tax  title  upon  the  property,  although  his  wife  may  have 
an  interest  in  the  property. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
revers&d,  and  the  cause  remanded,  with  directions  to  sustain 
the  demurrer  of  the  defendant  to  the  plaintiflf's  petition. 

By  the  Court.     It  is  so  ordered. 

Tax  Sales.  —  As  to  Who  may  Acquire  Titlk  by  purchasing  land  at  a  tax 
Bale,  see  extended  note  to  Blake  v.  Howe,  1  Aiken,  306;  15  Am.  Dec.  GS4-690; 
Lalon  V.  Balcmn,  64  N.  H.  92;  10  Am.  St.  Rep.  381,  and  note. 
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Deetlling  V,  First  National  Bank. 

[43  Kansas,  197.] 

PKAcnCB.  —  Where  an  original'petition  is  answered  by  a  general  denial,  and 
by  setting  np  other  matters  in  defense,  and  is  replied  to  by  a  general 
denial,  a  second  answer  not  setting  forth  any  new  matter  need  not  be 
replied  to. 

Mkgotiablb  Instruments  —  Suit  on  Note  —  Order  of  Proof.  —  In  an 
action  by  the  assignee  of  a  note  given  in  payment  of  a  thrashing-ma- 
chine, warranted  by  the  seller,  after  the  plaintiff  has  testified  that  he 
purchased  the  note  before  due,  and  without  knowledge  of  any  equities, 
the  court  may  require  the  defendant,  before  offering  evidence  of  a  breach 
of  the  warranty  and  failure  of  consideration,  to  show  that  the  note  was 
either  transferred  after  maturity,  or  without  a  valuable  consideration,  or 
taken  with  notice  of  defendant's  equities. 

Neootiablb  Instruments —  Innocent  Purchaser  for  Value.  —  If  a  bank 
discounts  a  note  before  due  and  places  the  amoiint  to  the  credit  of  the 
payee,  this  alone  will  not  constitute  the  bank  a  bo)ia  fide  purchaser  for 
value  against  equities;  but  if  the  payee  subsequently  checks  against  and 
exhausts  the  amount  of  his  credit  at  the  time  the  note  was  placed  to  his 
account,  including  the  amount  of  the  note,  before  the  bank  has  notice 
of  any  equities,  it  will  be  considered  an  innocent  purchaser  for  value. 

H.  D.  Gilkeson,  for  the  plaintiffs  in  error. 

Reeder  and  Reeder,  and  W.  P.  Montgomery,  for  the  defendant 
in  error. 

Holt,  C.  This  was  an  action  in  the  Ellis  district  court  on 
a  negotiable  promissory  note;  trial  by  jury;  the  court  directed 
them  peremptorily  to  find  for  the  plaintiff  for  the  unpaid  bal- 
ance of  the  note.  The  defendants,  as  plaintiffs  in  error,  com- 
plain of  this  direction  of  the  court,  and  of  certain  rulings 
concerning  the  pleadings. 

The  action  was  commenced  by  the  First  National  Bank 
of  Battle  Creek  as  plaintiff.  Afterward  the  court  permitted 
a  supplemental  petition  to  be  filed,  wherein  none  of  the  alle- 
gations of  the  original  petition  were  repeated  upon  which  the 
plaintiff  relied  to  recover,  but  simply  stated  that  after  the 
commencement  of  this  action  the  First  National  Bank  of 
Battle  Creek  and  the  Second  National  Bank  of  Battle  Creek 
had  been  consolidated,  under  the  name  of  the  National  Bank 
of  Battle  Creek.  This  supplemental  pleading  was  authorized 
by  section  144,  Civil  Code:  Clark  v.  Spencer,  14  Kan.  898;  19 
Am.  Rep.  96;  Simpson  v.  Voss,  31  Kan.  227. 

The  defendants  answered  the  original  petition  by  a  sworn 
denial,  and  also  by  setting  up  other  matters  of  defense;  the 
plaintiff  replied  by  a  general  denial.     After  the  supplemental 
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petition  was  filed,  the  defendants  again  answered  fully  as  to 
the  merits  of  the  action,  but  set  up  no  new  matter,  only  more 
elaborately  and  fully  stating  their  defenses  as  set  forth  in 
their  first  answer.  After  this  second  answer,  there  was  no 
reply  filed.  None  was  necessary;  the  allegations  of  the  an- 
swer had  been  once  denied  substantially  by  the  reply  to  the 
defendant's  original  answer;  this  was  sufficient:  Brooknver 
V.  Esierly,  12  Kan.  149;  Cooper  v.  Davis  S.  M.  Co.,  37  Kan. 
231. 

At  the  trial  the  plaintiff  showed  that  it  bought  the  note  be- 
fore due,  without  knowledge  of  any  defenses  there  might  be  to 
it.  The  note  was  given  in  payment  of  a  thrashing-machine. 
In  the  sale  of  this  machine  a  warranty  was  given,  and  the  de- 
fense urged  was,  that  there  had  been  a  breach  of  the  warranty, 
and  therefore  a  failure  of  consideration.  The  court  required 
of  the  defendants,  before  proof  of  this  warranty  and  its  breach 
could  be  offered,  that  they  should  show  that  the  note  was 
either  transferred  after  due,  or  else  was  not  transferred  for  a 
valuable  consideration,  or  that  if  plaintiff  took  it  before  due, 
he  took  it  with  notice  of  the  defenses  which  defendants  had 
against  it.  The  defendants  proffered  evidence  to  show  the 
warranty  and  its  breach,  but  neither  offered  nor  attempted  to 
establish  either  one  of  the  three  propositions  suggested  by  the 
court.  The  defendants  complain  of  this  ruling,  first,  because 
the  court  arbitrarily  directed  their  order  of  proof.  It  had  the 
right  to  do  so,  and  did  not  abuse  its  discretion  in  its  require- 
ments; in  fact,  it  was  the  proper  order  for  the  court  to  make. 

Ordinarily,  a  party  has  latitude  in  introducing  his  testimony; 
but  in  this  case  it  would  have  been  an  idle  thing  to  introduce 
testimony  concerning  the  warranty  and  its  breach,  when  it  had 
been  fairly  established  by  evidence,  prima  facie,  that  plaintiff 
was  a  bona  fide -purchaser  of  the  note  before  maturity.  All 
defenses  which  might  have  been  urged  against  the  original 
payee  thereof  were  cut  off  in  an  action  by  the  holder,  who  pur- 
chased before  maturity,  without  notice,  and  for  a  valuable  con- 
sideration. 

The  defendants  urge,  secondly,  that  the  evidence  offered  by 
the  plaintiff  does  not  show  it  to  have  been  a  bona  fide  purchaser 
of  the  note.  The  testimony  established  that  the  First  National 
Bank  of  Battle  Creek  took  this  note  at  its  face  value  before  due, 
and  gave  Nichols,  Shepherd,  &  Co.,  the  original  payees  of  the 
note,  credit  on  their  account.  When  the  note  was  taken, 
Nichols,  Shepherd,  &  Co.  had  a  balance  at  the  bank  to  their 
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credit  of  over  ten  thousand  dollars,  and  it  was  proven  that  uj> 
to  the  time  of  this  action  their  balance  had  never  been  less 
than  ten  thousand  dollars.  The  testimony  of  Victor  P.  Col- 
lins, president  of  the  bank,  shows  that  the  amount  of  tiifr 
credit  of  Nichols,  Shepherd,  &  Co.  at  the  bank  when  this  note 
was  placed  to  their  credit  has  since  beei!  drawn  out  many 
times  and  replaced  by  new  deposits,  so  that  the  amount  to 
the  credit  of  Nichols,  Shepherd,  &  Co.,  though  often  changed 
in  character,  had  not  been  materially  diminished  in  amount, 
but  had  been  kept  good  by  other  notes,  drafts,  and  moneys 
deposited  subsequently.  It  is  probably  true  that  simply 
discounting  a  note  and  crediting  the  amount  thereof  on  the 
indorser's  account  without  parting  with  any  value  for  it  is 
not  enough  to  constitute  such  bank  a  bona  fide  purchaser  of  the 
note;  in  this  instance,  however,  this  transaction  was  simply 
placing  the  note  to  the  credit  of  Nichols,  Shepherd,  &  Co. 
alone,  for  they  subsequently  checked  against  it  and  exhausted 
the  amount  of  their  credit  at  the  time  this  note  was  placed  to 
their  account,  including  the  amount  of  this  note. 

We  think  the  fact  of  thus  paying  out  the  full  amount  makes 
them  purchasers.  It  is  conceded  that  the  bank  did  not  buy 
the  note  outright  and  pay  for  it  at  that  time,  but  it  certainly 
was  debtor  to  Nichols,  Shepherd,  &  Co.  for  its  amount;  and 
the  general  rule  as  to  the  application  of  payments,  when  there 
are  no  special  facts  to  interfere,  is,  that  the  first  payments  go 
to  the  oldest  debts.  Under  this  rule,  the  bank  paid  for  it  by 
allowing  Nichols,  Shepherd,  &  Co.  to  check  against  and  ex- 
haust the  amount  of  their  credit  at  that  time.  This  note  was 
a  part  of  that  credit;  it  paid  for  it  by  cashing  checks  drawn 
upon  it,  and  thus  became  a  purchaser  of  the  same  for  value: 
Fox  v.  Bank  of  Kansas  City,  30  Kan.  441;  Mann  v.  Second 
National  Bank,  30  Kan.  412;  Randolph  on  Commercial  Paper^ 
Bee.  994. 

The  other  errors  complained  of  do  not  require  mention;  and 
we  recommend  that  the  judgment  be  affirmed. 

By  the  Court.     It  is  so  ordered. 

Promissory  Notes  —  Presumptions  in  Favor  op  Bona  Fide  Holder,  — 
The  holder  of  negotiable  paper  is  presumed  to  be  a  bona  Jide  holder,  tmtil 
something  is  shown  to  the  disparagement  of  his  title:  Davis  v.  Bartlett,  12" 
Ohio  St.  534;  80  Am.  Dec.  375,  and  note.  Where  one  takes  a  negotiable  note 
before  maturity,  without  notice  of  any  defect  of  title,  and  in  good  faith,  he 
holds  it  against  the  world,  and  the  burden  of  proof  is  upon  the  person  who 
assails  his  title:  Doll  v.  R'aotti,  20  La.  Ann.  263;  96  Am.  Dec.  399,  and  note. 
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The  law  looks  with  favor  upon  the  holder  of  negotiable  paper,  and  roqnirca 
very  cogent  proof  to  convict  him  of  bad  faith:  New  Orleans  etr.  Banklnfj  Co.  v. 
Templeton,  20  La.  Ann.  141 ;  9(5  Am.  Dec.  385.  The  burden  of  showing  bad  faith 
is  upon  him  who  alleges  it:  Woodworth  v.  HniUoon,  40  111.  131;  89  Ain.  Deo. 
340.  But  see  Williams  v.  Huntington,  68  Md.  590,  6  Am.  St.  Rep.  477,  for 
the  rule  as  to  when  the  burden  of  proof  is  cast  upon  the  holder  to  show  good 
faith. 

Banks  and  Banking  —  Discounting  Note. — Where  a  bank  discounted 
a  note,  and  placed  the  proceeds  to  the  credit  of  the  borrower,  subsequently 
discovering  tliat  the  maker  was  insolvent,  it  properly  tendered  back  the  note 
and  refused  to  pay  the  proceeds  to  the  borrower's  assignees:  Dougherty  v. 
CeTUral  Nat.  Bank,  93  Pa.  St.  227;  39  Am.  Rep.  750. 


Atchison,  Topeka,  and  Santa  Fe  Railroad  Com- 
pany V.  Cochran. 

[43  Kansas,  -26.] 
AILR0AD3  —  Stockholder's   Liability  for  Negligence.  — Stockholders 
in  a  railroad  company  are  not  individually  liable  for  the  negligence  of 
the  officers,  agents,   or  employees  of  the  company  operating  the   road 
The  remedy  is  against  the  company,  not  against  the  stockholders. 

Corporations,  Right  of  One  to  Pcrchask  Stock  of  Another. — A 
railroad  company  may  purchase  and  hold  the  stock  of  any  other  railroad 
company  whose  line  of  road,  constructed  or  being  constructed,  connects 
with  its  own.     This  right  exists  under  statute  in  Kansas. 

Railroads  —  Stockholder's  Liability  for  Negligence  of  Connecting 
Road.  —  Where  the  rights  and  powers  of  a  railroad  company  in  relation 
to  a  connecting  road  are  those  of  a  stockholder  merely,  the  former,  as 
Buch  stockholder,  is  not  liable  for  the  negligence  of  the  latter. 

Railroads  —  Connecting  Carriers  —  Liability  for  Act  of  Agent  Act- 
ing FOR  Both.  — When  connecting  carriers  use  one  station  and  jointly 
employ  a  ticket-agent,  the  fact  that  he  sells  a  ticket  for  transportation 
over  one  of  the  roads  does  not  render  the  other  road  liable  for  the  safe 
transportation  of  the  passenger  over  the  road  on  which  he  bought  the 
ticket. 

George  R.  PecJc,  A.  A.  Hurd,  and  Robert  Dunlap,  for  the 
plaintifiF  in  error. 

A.  Smith  Devenney,  for  the  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  brought  by  Joel  Coch- 
ran, administrator  of  the  estate  of  John  M.  Gibson,  deceased, 
against  the  Atchison,  Topeka,  and  Santa  Fe  Railroad  Com- 
pany, to  recover  damages  for  the  killing  of  Mr.  Gibson,  at 
Holliday,  in  this  state.  At  the  time  of  his  death  Mr.  Gibson 
was  a  widower  with  two  married  daughters,  and  no  other  chil- 
dren.    He  was  the  owner  of  a  farm  in  Douglas  County,  which 
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was  occupied  by  a  tenant.  One  daughter  resided  at  Eudora, 
and  the  other  at  Olathe.  He  sometimes  made  his  home  with 
one  and  at  other  times  with  the  other  daughter.  He  was 
about  sixty-five  years  of  age.  About  eight  o'clock,  a.  m.,  on 
the  twenty-first  day  of  March,  1887,  he  left  Eudora  and  took 
passage  on  a  regular  passenger  train  of  the  Atchison  road  for 
Holliday.  The  latter  is  a  junction  of  the  Atchison  road  and 
the  Southern  Kansas  railway,  in  Johnson  County.  Mr.  Gibson 
left  the  train  at  Holliday,  and  at  once  purchased  a  ticket  at 
the  ofiice  there  over  the  Southern  Kansas  railway  for  Olathe. 
He  was  compelled  to  wait  the 'coming  of  the  Southern  Kan- 
sas train  from  Kansas  City,  Missouri,  from  about  9:30,  a.  m., 
until  11:30,  a.  m.  The  Southern  Kansas  train  pulled  into 
Holliday,  on  the  second  track,  about  11:30,  a.  m.,  and  at  this 
time  there  were  six  or  seven  passengers  for  Olathe  and  the 
southwest  waiting.  When  the  Southern  Kansas  came  up, 
some  of  the  passengers  were  on  the  south  side  of  the  platform, 
next  to  the  first  or  main  track;  among  them  were  Mr.  Gibson, 
the  deceased,  Johnson  and  Owens.  Just  as  the  Southern 
Kansas  train  had  come  to  a  rest,  one  passenger  crossed  the 
first  track,  and  the  mail-carrier  crossed  and  got  over,  and  he 
was  followed  by  Mr.  Gibson.  As  he  got  upon  the  track,  a 
freight  train  of  the  Atchison  road  came  in  from  the  west,  in 
front  of  the  platform  and  on  the  main  track;  the  engine 
struck  Mr.  Gibson,  knocked  him  down,  and  dragged  him  some 
distance  between  the  north  rail  and  the  platform.  His  head 
was  badly  cut,  his  leg  was  broken  in  two  places,  and  he  was 
greatly  bruised  about  the  body,  internally  and  externally. 
His  daughter,  Mrs.  Cochran,  came  to  Holliday,  took  him  to 
her  house  at  Olathe,  where  he  died,  intestate,  on  the  thirtieth 
day  of  March,  1887. 

It  is  clearly  apparent  from  the  instructions  of  the  court  and 
the  findings  of  the  jury  that  the  recovery  for  the  plaintiff  be- 
low against  the  railroad  company  was  upon  the  theory  that 
Mr.  Gibson,  at  the  time  of  his  injury,  was  entitled  to  the  rights 
and  privileges  of  a  passenger  of  the  Atchison  company.  This 
upon  the  claim  that  the  Atchison  company  controlled,  directed, 
and  managed  the  Southern  Kansas  railway.  The  testimony 
in  the  record  will  not  sustain  a  verdict  upon  this  ground.  The 
ticket  which  Gibson  purchased  at  the  station  read:  "South- 
ern Kansas  Rly.  Co.  First-class  ticket.  Holliday  to  Olathe. 
(When  stamped  by  agent  at  first-named  station.)  S.  B. 
Hynes,  G.  P.  A.      (2882.)      [Reverse   side;  stamped]  A.  T. 
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<fe  S.  F.  R.  R.  Co.,  IIolHday,  Mar.  21st,  1887.  Ex.  I,  A.  P.  R." 
At  the  station  of  HoUiday,  the  second  track  south  of  the  de- 
pot was  used  by  the  Southern  Kansas  Railway  Company  for 
its  passenger  trains,  and  the  main  track  next  to  the  depot,  and 
eouth  thereof,  was  used  by  the  Atchison,  Topeka,  and  Santa 
Fe  Rfilroad  Company.  Tlie  jury  found  that  the  majority  of 
the  stock  of  the  Southern  Kansas  Railway  Company  was 
owned  by  the  Kansas  City,  Topeka,  and  Western  Railroad 
Company;  that  the  balance  of  the  stock  of  the  company  was 
owned  by  the  Atchison  company;  and  that  the  Atchison  com- 
pany leased  and  operated  the  Kansas  City,  Topeka,  and  West- 
ern railroad.  The  two  companies,  according  to  the  testimony, 
are  separate  and  independent  corporations.  The  Atchison 
oompany,  by  virtue  of  controlling  the  stock  of  the  Southern 
Kansas  Railway  Company,  was  enabled  to  elect  directors  of 
that  company.  These  directors  elected  several  persons  who 
were  also  officials  of  the  Atchison  company. 

In  Atchison  etc.  R.  R.  Co.  v.  Davis,  34  Kan.  209,  210,  it  is 
eaid:  "That  corporation  had  the  power  to  purchase  and  hold 
the  stock  and  bonds  of  the  Wichita  and  Western  Railroad 
Company,  or  to  guarantee  the  payment  of  the  principal  and 
interest  of  the  bonds  of  that  company,  and  thereby,  as  a  stock- 
holder or  bondholder,  or  as  a  guarantor  of  the  bonds,  to  aid 
that  company  to  construct  its  road;  but  by  so  doing,  the  Santa 
Fe  company  did  not  make  the  Wichita  and  Western  company 
its  servant  or  agent,  and  did  not  thereby  make  itself  respon- 
sible for  the  negligence  or  other  default  of  the  Wichita  and 
Western  company:  Laws  of  1873,  c.  105;  Const.,  art.  12,  sec. 

2;  Comp.  Laws  of  1879,  c.  23,  sec.  32 Where  a  parent 

company,  operating  a  long  line  of  road  in  the  state,  takes  the 
necessary  steps  to  construct  an  auxiliary  railroad  for  the  pur- 
pose of  a  local  line,  in  the  name  of  another  company,  and  in 
strictly  pursuing  the  provisions  of  the  statute  merely  furnished 
aid  as  a  stockholder  or  bondholder,  or  a  guarantor  of  bonds, 
to  the  auxiliary  company,  and  such  auxiliary  company  con- 
structs its  road  in  its  own  name,  it  is  not  the  servant  or 
agent,  in  such  construction,  of  the  parent  con)pany;  and  the 
parent  company  is  not,  on  account  of  being  a  stockholder  or 
bondholder,  or  guarantor  of  bonds  of  the  auxiliary  company, 
responsible  for  the  negligence  or  other  default  of  the  auxiliary 
company  in  constructing  its  road  in  its  own  name." 

In  the  case  of  Pullman  Pal.  Car  Co.  v.  Missouri  Par.  R^y  Co., 
115  U.  S.  587,  the  former  company  claimed  that  the  St.  Louis, 
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Iron  Mountain,  and  Southern  Railway  Company  was  con- 
trolled by  the  Missouri  Pacific  company,  and  tlierefore  that 
tlie  Missouri  Pacific  company  was  bound,  under  its  contract, 
to  Imul  the  palace  cars  over  it.  In  that  case,  as  in  this,  it  wa& 
eliown  that  the  Missouri  Pacific  company  owned  stock  in  the 
railway  company,  and  in  that  way  selected  its  directors.  The 
court,  however,  decided  that  this  did  not  give  it  the  control  of 
the  road.  Chief  Justice  Waite,  in  delivering  the  opinion  of  the 
court,  said,  among  other  things,  that  "  the  Missouri  Pacific  com- 
pany has  bought  the  stock  of  the  St.  Louis,  Iron  Mountain^ 
and  Southern  company,  and  has  eff^ected  a  satisfactory  elec- 
tion of  directors;  but  this  is  all.  It  has  all  the  advantages  of 
a  control  of  the  road,  but  that  is  not  in  law  the  control  itself. 
Practically  it  may  control  the  company,  but  the  company 
alone  controls  its  road.  In  a  sense,  the  stockholders  of  a  cor- 
poration own  its  property,  but  they  are  not  the  managers  of  its 
business,  or  in  the  immediate  control  of  its  affairs.  Ordinarily 
they  elect  the  governing  body  of  the  corporation,  and  that 
body  controls  its  property.  Such  is  the  case  here.  The  Mis- 
souri Pacific  company  owns  enough  of  the  stock  of  the  St. 
Louis,  Iron  Mountain,  and  Southern  to  control  the  election  of 
directors,  and  this  it  has  done.  The  directors  now  control  the 
road  though  their  own  agents  and  executive  officers,  and  these 
agents  and  officers  are  in  no  way  under  the  direction  of  the 
Missouri  Pacific  company.  If  they  or  the  directors  act  con- 
trary to  the  wishes  of  the  Missouri  Pacific  company,  that  com- 
pany has  no  power  to  prevent  it,  except  by  the  election,  at  the 
proper  time  and  in  the  proper  way,  of  other  directors,  or  by 
some  judicial  proceeding  for  the  protection  of  its  interest  as  a 
stockholder.  Its  rights  and  its  powers  are  those  of  the  stock- 
holder only.  It  is  not  the  corporation,  in  the  sense  of  that 
term  as  applied  to  the  management  of  the  corporate  business 
or  the  control  of  the  corporate  property." 

There  is  no  testimony  in  the  record  tending  to  show  that 
the  Atchison  road  leased  the  Southern  Kansas  road,  or  that 
it  was  the  owner  of  the  road.  The  rights  and  powers  of  the 
Atchison  road  were  those  of  a  stockholder  only;  therefore 
the  Atchison  road  was  not  the  Southern  Kansas  corporation  in 
the  sense  of  that  terra  as  applied  to  the  management  of  the 
corporate  business,  or  the  control  of  the  corporate  property  of 
the  Southern  Kansas. 

Under  the  laws  of  this  state,  a  railroad  company  has  a  law- 
ful right  to  purchase  and  hold  stock  of  any  other  railroad 
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company,  the  line  of  wliose  railroad,  constructed  or  being  con- 
fliructed,  connects  with  its  own:  Atchison  etc.  R.  R.  Co.  v. 
Fletcher,  35  Kan.  236.  The  stockholders  of  a  railroad  com- 
pany may  be  said  in  a  certain  sense  to  control,  direct,  and 
manage  the  road,  but  an  action  for  the  negligence  of  tlie  offi- 
cers, agents,  or  employees  of  the  railroad  company  must  be 
brought  against  the  company,  not  against  tlie  stockholders; 
therefore,  as  the  rights  and  powers  of  the  Atchison  road  in  the 
Southern  Kansas  Railway  Company  were  those  of  a  stock- 
holder only,  the  Atchison  company  is  not  responsible  for  the 
wrongful  acts  of  omission  or  commission  of  the  Southern 
Kansas  road.  As  the  rights  and  powers  of  the  Atchison  road 
in  the  Southern  Kansas  were  those  of  a  stockholder  only,  the 
instructions  of  the  court  that  the  jury  might  find,  from  the 
testimony,  that  the  Southern  Kansas  Railway  Company,  for 
all  practical  purposes,  was  managed,  controlled,  and  operated 
by  the  Atchison  company,  was  misleading.  The  finding  of 
a  verdict  upon  this  and  similar  instructions  cannot  be  sus- 
tained. 

The  fact  that  Mr.  Gibson  purchased  a  ticket  to  ride  over 
the  Southern  Kansas  road,  at  the  station  of  the  Atchison  road 
at  HoUiday,  did  not  make  him  a  passenger  of  the  Atchison 
road,  or  make  the  Atchison  road  responsible  for  the  negligence 
of  the  Southern  Kansas  road.  The  jury  found  that  the  per- 
son in  charge  of  the  ticket-office  at  the  station  of  Holliday 
was  agent  both  for  the  Atchison  company  and  the  Southern 
Kansas  company;  but  even  if  the  ticket-agent  at  Holliday 
acted  for  the  Atchison  road,  and  the  Atchison  road  sold  the 
ticket  for  the  Southern  Kansas  road,  this  would  not  make  the 
Atchison  road  liable  for  the  negligence  of  the  Southern  Kan- 
sas. The  ticket  purchased  by  Mr.  Gibson  shows  that  the 
contract  of  carriage  was  made  on  behalf  of  the  Southern 
Kansas  Railway  Company. 

Upon  a  retrial,  unless  different  testimony  is  presented,  the 
case  should  not  go  to  the  jury  upon  the  theory  that  the  Atchi- 
son company  controlled,  directed,  and  managed  the  Southern 
Kansas  railway.  If  the  Southern  Kansas  road  was  guilty  of 
negligence  in  not  running  its  passenger  trains  close  or  near  to 
the  station,  that  company  is  responsible,  not  the  Atchison.  If 
the  Atchison  road  operated  its  freight  train  negligently,  and 
without  any  contributory  negligence  on  his  part,  Mr.  Gib- 
son was  killed  thereby,  then  the  Atchison  company  is  liable, 
not  the  Southern  Kansas.     They  were  two  separate  corpora- 
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tions,  and  the  one  is  not  responsible  for  the  negligence  of  the 
other. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded.  

Railroads.  —  A  railroad  corporation  cannot  become  a  stockholder  in  an- 
jther  railroad  corporation  for  the  purpose  of  controlling  the  business  or 
afifecting  the  management  of  the  latter,  unless  such  power  is  conferred  by 
statute:  Pearson  v.  Concord  R.  R.  Co.,  62  N.  H.  537;  13  Am.  St.  Rep.  590. 
As  to  corporations,  generally,  acquiring  stock  in  other  corporations,  see  Peo- 
fie  V.  Chicago  Gas  Trust  Co.,  130  111.  268;  17  Am.  St.  Rep.  319,  and  note. 
One  railroad  corporation  may  acquire  stock  in  another  when  the  two  form  ou& 
continuous  line  of  road,  for  under  the  Nebraska  laws  the  prohibition  against 
consolidation,  etc.,  of  railroads  applies  only  to  such  roads  as  are  parallel  or 
competing:  State  v.  Atchison  etc.  R.  R.  Co.,  24  Neb.  143;  8  Am.  St.  Rep.  165. 
In  Railway  Co.  v.  Iron  Co.,  46  Ohio  St.  44,  it  is  decided  that  an  incorporated 
company  cannot  subscribe  to  the  capital  stock  of  another,  unless  authorized 
by  statute  to  do  so. 


Sherman  Center  Town  Company  v.  Morris. 

[43  Kansas,  282.1 

Corporations  —  Ultra  Vires,  Defensb  of,  whek  not  Permitted.  —  If 
a  corporation  has  entered  into  a  contract  in  violation  of  a  directory  pro- 
vision of  its  charter,  and  has  enjoyed  the  full  benefit  of  such  contract,  it 
cannot  plead  in  defense  that  it  is  ultra  vires,  in  the  absence  of  proof  that 
fraud  was  intended  or  has  been  committed. 

Corporations.  —  Contract  Ultra  Vires,  while  it  remains  executory,  can- 
not be  enforced;  but  when  it  has  been  executed  and  the  corporation  has 
received  the  benefit  thereof,  it  is  estopped  from  denying  the  validity  of 
the  contract. 

Corporations  —  Ratification  of  Contract  Ultra  Vires.  —  When  a  cor- 
poration has  had  the  benefit  of  a  contract  executed  by  its  agent  in  dis- 
regard of  a  mere  formality,  slight  evidence  will  establish  ratification  by 
the  corporation,  and  estop  it  from  denying  the  validity  of  the  contract. 

J.  H.  Sterling,  for  the  plaintiff  in  error. 
J.  W.  Lewis,  for  the  defendant  in  error. 

HoRTON,  C.  J.  J.  R.  Morris  recovered  a  judgment  against 
the  Sherman  Center  Town  Company  for  $1,304.85,  with  inter- 
est and  costs.  This  judgment  is  complained  of  by  the  town 
company.  The  principal  grounds  of  defense  are,  that  the 
written  contract  was  not  authorized  by  the  board  of  directors 
of  the  town  company,  and  also  that  it  is  ultra  vires.  The 
company  is  a  corporation  organized  under  the  laws  of  the 
state  for  "the  purchase  of  lands,  the  surveying  and  platting  of 
town  sites,  selling  lots  and  other  lands."     The  charter  also  pro- 
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vides  that  "the  indebtedness  of  the  company  shall  not  exceed 
five  hundred  dollars  at  any  one  time."  The  number  of  directors 
of  the  company  was  seven,  and  at  the  time  of  the  execution 
of  the  contract  D.  G.  Clark  was  the  president,  and  Samuel  J. 
Gandy  the  secretary.  The  contract  related  to  the  purchase  of 
a  stock  of  general  merchandise  valued  at  $1,904.22.  It  was 
executed  in  the  name  of  the  company,  signed  by  its  president 
and  secretary,  with  the  seal  of  the  company  attached.  Before 
this  action  was  brought,  the  contract  had  been  fully  complied 
with  on  the  part  of  the  seller,  and  all  the  purchase  price  paid 
but  $1,304.22,  the  balance  sued  for.  The  case  was  tried  before 
the  court  without  a  jury,  and  a  general  finding  made  in  favor 
of  Morris  against  the  town  company. 

The  rule  is,  that  a  corporation  has  no  powers  except  such 
as  are  granted  or  necessarily  implied  by  its  charter.  If  we 
could  ascertain  from  the  testimony  that  the  town  company 
had  not  received  the  benefit  or  proceeds  of  the  merchandise 
purchased  by  its  president  and  secretary,  we  would  have  no 
hesitation  in  saying  that  the  plaintiff  below  was  not  entitled 
to  recover.  It  does  not  appear  from  the  charter  that  the  cor- 
poration had  any  authority  or  power  to  engage  in  buying  and 
selling  general  merchandise.  It  appears,  however,  from  the 
testimony,  that  at  the  time  the  contract  was  executed,  the 
stock  of  merchandise  was  at  Voltaire,  in  Sherman  County. 
After  the  contract  was  executed  and  a  part  of  the  purchase- 
money  paid,  the  merchandise  was  removed  from  Voltaire  to 
Sherman  Center,  where  the  business  of  the  town  company 
was  carried  on,  and  where  a  majority  of  the  directors  of  the 
company  reside.  There  is  testimony  tending  to  show  that 
the  company  sold  the  merchandise  and  appropriated  its  pro- 
ceeds to  its  own  use  and  benefit.  The  town  company  did  not 
show,  or  offer  to  show,  that  the  president  and  secretary  of  the 
company  purchased  or  received  the  merchandise  for  their  own 
use  and  benefit,  or  that  they  applied  the  proceeds  to  their  own 
use  and  benefit.  The  general  rule  is,  that  where  a  contract 
executed  by  a  corporation  is  ultra  vires,  and  the  corporation 
received  the  money  or  property  paid  upon  such  contract,  the 
money  or  the  value  of  the  property  may  be  recovered  to  pre- 
vent injury  resulting  from  the  application  of  ultra  vires  upon 
a  corporate  contract,  if  no  fraud  is  intended  or  has  been  com- 
mitted. 

"After  a  corporation  has  enjoyed  the  benefit  of  a  contract, 
or  other  arrangement,  made  in   good   faith   with  any  of  its 
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regular  agents,  it  is  but  fair  that  every  reasonable  presump- 
tion should  be  made  in  order  to  hold  the  transaction  binding 
upon  the  company.  Under  these  circumstances,  the  acqui- 
escence of  the  share-holders  may  often  be  presumed  ":  2  Mo- 
rawetz  on  Corporations,  sec.  632. 

While  an  executory  contract  made  by  a  corporation  without 
authority  cannot  be  enforced,  yet  where  the  contract  has  been 
executed,  and  the  corporation  has  received  the  benefit  of  it, 
the  law  interposes  an  estoppel,  and  will  not  permit  the  validity 
of  the  contract  to  be  questioned:  Durham  y.  Carbon  Coal  etc. 
Co.,  22  Kan.  232;  Kennedy  v.  Otoe  County  Nat.  Bank,  7  Neb. 
59;  Rich  v.  State  Nat.  Bank,  7  Neb.  201;  29  Am.  Rep.  382; 
Topeka  Prim.  Ass^n  v.  Martin,  39  Kan.  750;  White  v.  Franklin 
Bank,  39  Mass.  181;  Allegheny  City  v.  McClurkan,  14  Pa.  St. 
81.  Where  a  contract  results  to  the  benefit  of  a  corporation, 
very  slight  evidence  of  acquiescence  or  application  will  be 
sufficient  to  give  it  validity:  Getty  v.  Barnes  Milling  Co.,  40 
Kan.  281,  287. 

We  think  that  the  limitation  of  five  hundred  dollars  in  the 
charter  of  the  corporation  cannot  be  regarded  of  any  more 
force  than  by  a  by-law.  The  statute  of  the  state  provides  that 
the  charter  of  an  ordinary  private  corporation  shall  set  forth 
the  amount  of  its  capital  stock,  but  does  not  require  its  in- 
debtedness shall  have  other  limit.  Therefore,  the  limitation 
of  five  hundred  dollars  is  for  the  direction  of  the  ofiicers  and 
agents  of  the  corporation,  and  may  be  considered  directory 
only.     It  does  not  annul  the  contract. 

"  Where  the  corporation  has  had  the  benefit  of  an  act  per- 
formed by  an  agent  in  disregard  of  a  mere  formality,  slight 
evidence  will  usually  be  sufficient  to  establish  ratification  by 
the  share-holders,  or  an  estoppel  by  reason  of  laches":  2 
Morawetz  on  Corporations,  sec.  634 ;  Angell  and  Ames  on 
Corporations,  sec.  264;  Bates  v.  Bank  of  Alabama,  2  Ala.  462; 
Bond  V.  Central  Bank  of  Georgia,  2  Ga.  92. 

The  other  alleged  errors  are  not  sufficiently  material  or  im- 
portant to  comment  upon. 

The  judgment  of  the  district  court  will  be  affirmed. 

Corporations  —  Ultra  Vires.  — As  to  when  acorportioa  cannot  avail  it- 
self of  the  defense  of  ulti-a  vires,  see  State  Board  v.  Street  B'l/  Co.,  47  Ind. 
407;  17  Am.  Rep.  702;  Day  v.  Spiral  Springs  B.  Co.,  57  Mich.  146;  58  Am. 
Rep.  352;  Miners'  Ditch  Co.  v.  Zellerhach,  37  Cal.  543;  99  Am.  Dec.  300;  Un- 
derwood  v.  Neivport  Lyceum,  5  B.  Mon.  129;  41  Am.  Dec.  260;  Wright  v.  Pipe 
Line  Co.,  101  Pa.  St.  204;  47  Am.  Rep.  701;  Denver  F.  Ins.  Co.  v.  McClellan, 
9  Col.  11;  59  Am.  Rep.  134. 
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Sherman  Center  Town  Company  v,  Swigart. 

[43  Kansas,  292] 

CoRPORATiuNS  —  Presumption  that  Officers  had  Powkr  to  CoNiRArr, 
—  A  contract  in  due  form,  and  regular  upon  it  face,  executed  by  the  pres- 
ident and  secretary  of  a  corporation,  who  are  its  duly  constituted  offi- 
cers, is  prima  facie  valid  and  executed  with  authority,  and  those  who 
deny  such  authority  take  upon  themselves  the  burden  of  establishing 
their  claim. 

Corporations  —  Power  of  Officers  to  Execute  Contracts.  —  Express 
authority  by  resolution  directing  the  president  and  secretarj'  to  represent 
the  corporation  in  the  execution  of  contracts  is  not  indispensalile  to  the 
exercise  of  that  power  by  these  oflBcers.  Their  authority  may  be  im- 
plied from  their  conduct  and  the  acquiescence  of  the  directors. 

Corporations  —  Authority  of  Officers  to  Execute  Contracts. — When 
the  president  and  secretary  of  a  corporation  act  openly  and  publicly  as 
its  agents  in  executing  its  contracts,  with  the  full  knowledge  and  ac- 
quiescence of  the  directors,  the  corporation  cannot  escape  liability  on  a 
contract  so  executed,  of  which  it  has  received  the  benefit,  on  the  mere 
ground  that  the  authority  was  not  expressly  conferred  by  resolution  en- 
tered upon  the  records  of  the  corporation. 

J.  H.  Sterling^  for  the  plaintiff  in  error. 

Bagley  and  Andrews,  for  the  defendant  in  error. 

Johnston,  J.  William  B.  Swigart  brought  this  action 
against  the  Sherman  Center  Town  Company  to  recover  dam- 
ages for  the  breach  of  a  contract  by  which  the  company  bound 
itself  to  remove  a  building,  with  a  stock  of  goods  which  was 
therein,  from  Itasca  to  Sherman  Center,  and  there  place  the 
building  upon  lots  which  the  company  agreed  to  convey  to 
Swigart,  in  good  condition,  over  a  cellar  and  foundation  simi- 
lar to  that  upon  which  it  stood  in  Itasca.  The  cause  was 
tried  without  a  jury,  and  a  general  finding  made  by  the  court 
that  Swigart  was  entitled  to  recover  from  the  town  company 
'$250,  and  upon  this  judgment  was  entered.  Some  argument 
is  made  that  the  making  of  the  contract  was  not  within  the 
chartered  powers  of  the  company,  but  this  question  is  not 
raised  by  the  pleadings,  and  there  is  nothing  in  the  record 
which  discloses  what  the  authorized  purposes  of  the  company 
are. 

The  principal  contention  is,  that  the  contract  was  entered 
into  without  authority  from  the  directors  of  the  company. 
There  is  sufficient  evidence,  we  think,  to  sustain  the  general 
finding,  holding  the  company  liable  on  the  contract.  It  was 
executed  in  due  form  by  the  president  and  secretary  of  the 
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company,  and  being  regular  upon  its  face,  and  executed  by 
the  duly  constituted  officers  of  the  corporation,  it  is  prima 
facie  evidence  that  it  was  executed  with  authority,  and  those 
who  deny  the  authority  take  upon  themselves  the  burden  of 
establishing  their  claim.  The  company  has  received  the  bene- 
fits of  the  contract,  and  no  question  regarding  the  authority 
of  the  officers  was  raised  until  about  the  time  this  action  was 
brought.  The  board  of  directors  consisted  of  seven  members* 
a  majority  of  whom  resided  in  Sherman  Center,  and  were 
fully  cognizant  that  the  president  and  secretary  were  acting 
for  the  company,  and  had  made  this  and  many  other  similar 
contracts  in  behalf  of  the  company.  Some  claim  is  made  that 
no  authority  had  been  formally  conferred  upon  them  to  repre- 
sent the  company,  and  that  the  rules  governing  the  corpora- 
tion did  not  warrant  them  in  the  exercise  of  the  powers  which 
they  assumed  to  exercise;  but  there  is  no  competent  proof 
what  the  charter  and  by-laws  of  the  corporation  provided, 
nor  was  the  record  of  the  official  proceedings  of  the  board  of 
directors  offered  in  evidence.  Express  authority  by  resolu- 
tion directing  the  president  and  secretary  to  represent  the 
company  and  execute  the  contracts  is  not  indispensable  to  the 
exercise  of  that  power  by  these  officers,  as  their  authority  may 
be  implied  from  their  conduct  and  acquiescence  of  the  direc- 
tors. The  general  understanding  among  the  directors  was, 
that  the  president  and  secretary  should  act  for  the  company 
in  making  contracts  and  in  managing  the  business  affairs  of 
the  corporation.  They  acted  openly  and  publicly  as  the 
agents  of  the  company,  with  the  full  knowledge  and  acqui- 
escence of  the  directors.  The  president  of  the  corporation  testi- 
fied that  there  was  no  vote  or  resolution  formally  entered 
authorizing  them  to  make  contracts  and  manage  the  affairs  of 
the  corporation,  and  that  the  reason  that  a  meeting  was  not 
called  for  that  purpose  was,  that  they  had  been  advised  by 
their  attorney  that  that  procedure  was  unnecessary  to  the  ex- 
ercise of  such  authority.  While  he  says  that  no  official  record 
was  made  of  their  authority,  it  was  understood  among  them 
that  the  president  and  secretary  should  do  the  business  of 
the  company.  We  think  the  legitimate  inference  to  be  drawn 
from  the  testimony  is,  that  they  were  legally  authorized  to  act 
for  the  company,  and  that  it  should  not  escape  liability  upon 
its  contracts  on  the  mere  ground  that  the  authority  was  not 
expressly  conferred  by  resolution  entered  upon  the  records  of 
the  corporation:  Topeka  Prim.  Building  Ass^n  v.  Martin,  39 
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Kan.  750;  Giles  v.  Ortman,  11  Kan.  59;  Durham  v.  Carbon 
Coal  etc.  Co.,  22  Kan.  232. 

The  refusal  to  continue  the  cause  is  assigned  as  error,  but  a 
sufficient  showing  of  diligence  to  obtain  the  testimony  of  the 
absent  witness  was  not  made,  and  the  court  certainly  did  not 
abuse  its  discretion  in  denying  the  application. 

The  other  objections  are  not  of  sufficient  importance  to  re- 
quire notice.     Judgment  affirmed. 


The  case  of  Bergman  v.  Bullitt,  43  Kan.  709,  was  an  action  of  ejectment 
to  recover  a  parcel  of  land  in  the  town  of  Wichita.  Judgment  having  been 
given  for  the  plaintifiF,  defendant  alleged  that  it  waa  erroneous  and  should  be 
reversed.  The  plaintiff  relied  on  title  derived  from  the  United  States, 
through  various  conveyances  to  himself,  and  to  support  the  claim,  ofifered  in 
evidence  duly  certified  copies  of  a  patent,  and  of  other  conveyances  in  his 
chain  of  title,  on  record  in  the  office  of  the  register  of  deeds. 

It  was  contended  that  there  was  error  in  the  admission  of  the  copies  in 
evidence,  because  of  the  want  of  sufficient  proof  of  the  loss  or  destruction 
of  the  originals.  To  this  objection  the  court  responded:  "These,  being 
copies  of  instruments  authorized  to  be  recorded  in  a  public  office,  and  which 
were  recorded  in  the  office  of  the  register  of  deeds,  were  admissible  in  evi- 
dence upon  proof  that  the  original  instruments  were  not  in  the  possession 
and  control  of  the  party  desiring  to  use  the  same.  Proof  that  the  originals 
were  lost  or  destroyed  was  not  essential  to  the  admission  of  the  copies: 
Civ.  Code,  sec.  372;  Gen.  Stat,  of  18S9,  par.  1136;  Williams  v.  Hill,  16  Kan. 
23;  Pfefferle  v.  State,  39  Kan.  128." 

The  defendant  claimed  title  under  a  tax  deed,  which  was  attacked  on 
the  grounds,  —  1.  That  there  was  no  sufficient  redemption  notice;  2.  That 
the  levy  of  taxes  for  which  the  property  was  sold  was  in  excess  of  that 
allowed  by  law.  It  was  conceded  that  no  copy  of  such  redemption  notice 
was  on  file  in  the  office  of  the  county  clerk,  and  for  the  purpose  of  showing 
that  no  such  notice  was  given,  a  copy  of  a  redemption  notice,  dated  Novem- 
ber 21,  1876,  certified  to  by  the  county  treasurer,  reciting  that  certain 
parcels  of  land  situated  in  a  certain  place,  and  sold  in  May,  1874,  for  delin- 
quent taxes  for  1873,  would  be  conveyed  on  and  after  May  5,  1877,  unless 
sooner  redeemed,  was  introduced,  and  admitted  against  objection. 

The  parcel  of  land  in  dispute  should  have  been  included  in  the  notice 
given  at  that  time;  but  it  did  not  appear  in  the  certified  copy,  nor  was  there 
any  publisher's  affidavit  attached  tliereto,  nor  any  statement  sliowing  publi- 
cation. A  witness  testified,  against  objection,  that  he  liad  examined  tlie 
files  of  the  Wichita  Weekly  Eagle,  which  did  the  county  printing  during 
1876,  and  that  such  certified  copy  was  a  true  and  correct  copy  of  the  notice 
as  printed  in  the  files  of  that  paper;  and  that  he  found  no  other  or  different 
tax  sale  redemption  notice  published  therein  for  that  year.  In  relation  to 
the  admission  of  this  evidence,  the  court  said:  "Neither  the  certified  copy 
nor  the  testimony  of  this  witness  in  relation  to  the  same  was  competent 
evidence.  To  justify  the  admission  of  the  certified  copy  of  the  treasurer,  it 
is  contended  that,  as  the  statute  makes  it  his  duty  to  give  the  notice,  it  is 
also  his  duty  to  keep  a  record  of  the  notice  and  the  affidavits  or  proof  that 
Buch  notice  was  published  and  posted;  and  being  a  part  of  the  record  of  his 
office,  a  certified  copy  of  the  same  is  competent  evidence  under  the  provis- 
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ions  of  section  372  of  the  Civil  Code.  If  the  law  required  a  notice  and 
affidavit  to  be  deposited  and  preserved  in  the  office  of  the  county  treasurer, 
their  contention  would  be  good.  The  statute,  however,  provides  that  all 
notices  and  affidavits  with  reference  to  the  sale  of  lands  for  taxes  shall  be 
filed  by  the  county  treasurer  in  the  office  of  the  county  clerk:  Tax  Law, 
Bee.  121.  The  county  clerk  is  therefore  the  official  custodian  of  all  such 
papers  and  proofs,  and  certified  copies  of  the  same  made  by  him  are  receiv- 
able in  evidence.  The  county  treasurer,  however,  not  having  the  official 
cuslo  ly  of  these  records,  is  not  authorized  to  certify,  and  the  copy  of  the 
notice  which  he  chanced  to  find  in  his  office,  and  which  was  offored  in  evi- 
dence, should  have  been  rejected.  The  parties,  however,  are  .not  foreclosed 
by  the  absence  of  such  record  evidence  in  the  office  of  the  county  clerk. 
The  facts  with  reference  to  this  redemption  notice  may  be  obtained  from  the 
files  of  the  official  paper  and  from  the  testimony  of  the  publisher  of  the 
same,  and  they  may  be  shown  by  still  other  competent  evidence."  The 
plaintiff  offered  in  evidence  a  certified  copy  of  the  proceedings  of  the  county 
commissioners  for  the  year  1873,  showing  that  a  county  levy  of  two  per 
cent  taxes  was  made  for  that  year.  This  evidence  was  offered  for  the  pur- 
pose of  establishing  the  fact  that  the  levy  made  for  that  year  was  excessive 
and  illegal.  The  court,  however,  considered  this  evidence  insufficient  to 
overthrow  the  tax  deed,  and  said  that  "on  its  face  the  deed  is  regular  and 
valid,  and  it  is  prima /acie  evidence  that  all  the  steps  and  proceedings  neces- 
sary to  its  validity  were  duly  taken.  More  than  that,  it  will  always  be 
presumed,  in  the  absence  of  contrary  evidence,  that  public  officers  have 
performed  their  duty  as  required  by  law.  If  the  board  of  county  cominia- 
siouers  could  not  in  any  event  have  legally  levied  two  per  cent  for  county 
revenue,  the  proof  offered  might  be  held  sufficient  to  overcome  the  prima 
facie  character  of  the  deed,  and  the  presumption  mentioned,  that  the  officers 
duly  performed  their  duty." 

The  court  then  proceeded  to  say,  in  substance,  that  there  was  nothing  in 
the  record  to  show  that  the  authorized  officers  were  not  empowered  by  law 
to  fix  the  tax  levy  at  two  per  cent,  or  that  it  was  made  for  the  current  ex- 
penses of  the  year  1873,  or  that  it  did  not  include  deficits  in  the  county 
fund  for  preceding  years.  The  plaintiff  was  attacking  the  validity  of  the 
tax  deed  on  the  ground  that  the  property  was  sold  for  excessive  taxes,  and 
it  therefore  devolved  on  him  to  show  this,  and  that  the  sale  was  illegal. 
The  proof  produced  by  him  only  shows  a  levy  which,  under  some  circum- 
stances, would  be  legal,  and  under  others  illegal  and  excessive,  and  asks  that 
such  a  construction  be  placed  on  the  levy  as  will  render  it  invalid.  This  the 
court  will  not  do,  in  the  absence  of  sufficient  proof,  but  will  rather  give 
force  to  the  presumption  that  the  officers  have  done  their  duty  and  acted 
within  the  law. 

For  the  reasons  given,  the  judgment  was  reversed,  and  the  case  remanded 
for  a  new  triaL 
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Tax  Sales  —  SuFFiciE>rcT  of  Redemption  Notice.  —  Under  a  statute  r©- 
quiring  that  notices  of  the  time  limited  to  redeem  land  from  tax  sale 
by  publication  and  posting  must  be  completed  four  months  before  the 
expiration  of  the  time  allowed  for  redemption,  the  posting  of  notice,  as 
required,  four  months  before  such  time,  together  with  proper  publication, 
is  a  compliance  with  the  statute,  although  the  notice  by  publication  and 
the  notice  by  posting  have  not  existed  for  the  same  length  of  time. 

Tax  Deed  —  PREsuMFnoN  of  Validity. — A  tax  deed  regular  upon  its 
face  is  •pi'ima  facie  evidence  of  the  regularity  of  the  proceedings,  and 
that  the  redemption  lists  and  notices  were  properly  posted  as  required 
by  statute.  The  burden  of  proof  is  on  the  party  attacking  the  deed  to 
show  its  invalidity. 

Office  and  Officers.  — Officer  is  Presumed  to  do  his  Duty,  in  the 
absence  of  evidence  to  the  contrary,  and  when  the  affidavit  of  a  county 
trea.surer,  found  among  the  records  of  his  office,  recites  the  time  and 
places  in  his  county  where  notice  of  time  for  redemption  from  a  tax 
sale  was  posted,  it  will  be  presumed,  in  the  absence  of  other  evidence, 
that  the  officer  did  bis  duty,  and  posted  the  notice  as  required  by  stat- 
ute. 

N.  Cree,  for  the  plaintiffs  in  error. 

Alden  and  McGrew,  for  the  defendant  in  error. 

Johnston,  J.  This  is  a  proceeding  to  reverse  a  judgment 
of  the  district  court  of  Wyandotte  County,  awarded  in  an 
action  of  ejectment,  wherein  Leander  Hosp  sought  a  recovery 
of  real  estate  from  George  and  Alice  Washington,  and  pre- 
vailed. Hosp  held  under  a  tax  deed  regular  upon  its  face, 
and  the  only  attack  made  upon  his  title,  or  the  tax  proceed- 
ings on  which  it  was  founded,  was,  that  the  redemption  notice 
given  was  insufficient.  According  to  the  notice,  the  time  lim- 
ited for  redeeming  the  land  in  controversy  was  September  5, 
1885;  and  under  the  statute  requiring  notice  to  be  given  and 
completed  four  months  before  the  expiration  of  the  time  of 
redemption,  publication  and  posting  of  the  notices  must  have 
been  completed  on  May  5,  1885.  The  statutory  provision 
which  governs  the  giving  of  such  notices,  or  so  much  of  it  as 
is  necessary  to  quote,  reads:  "The  county  treasurer,  at  least 
four  montlis  before  the  expiration  of  the  time  limited  for 
redeeming  lands  as  aforesaid,  shall  cause  to  be  published  in 
some  paper  published  in,  or  of  general  circulation  in,  his 
county,  once  a  week  for  four  consecutive  weeks  (the  publica- 
tion herein  provided  for  to  be  completed  four  months  before 
the  day  of   sale),  a  list  of  all  unredeemed    land He 
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shall  also  cause  to  be  posted  for  the  same  length  of  tim'*  such 
list  and  notice  in  at  least  four  public  places  in  the  nunty, 
one  of  which  shall  be  in  some  conspicuous  place  '.n  his 
office":  Comp.  Laws  of  1885,  c.  107,  sec.  137. 

The  publication  in  the  newspaper  is  conceded  to  bv  suffi- 
cient, and  the  notices  were  all  posted  prior  to  May  5,  1885; 
but  three  of  them  were  not  posted  until  May  2,  1885,  and  it 
is  now  claimed  that  all  should  have  been  posted  four  weeks 
preceding  May  5,  1885.  The  contention  is,  that  the  fasting 
must  correspond  with  the  publication,  and  that  thr«  four 
months'  notice  of  redemption  cannot  be  given  by  p*»sting, 
unless  the  notices  are  posted  four  months  and  four  weeks 
before  the  expiration  of  the  time  to  redeem.  This  conitruc- 
tion  does  not  accord  with  our  view.  The  provision  requiring 
a  posting  "  for  the  same  length  of  time  "  refers  to  the  period  of 
four  months  which  must  intervene  between  the  completion  of 
notice  and  the  time  of  redemption.  The  theory  of  the  statute 
is,  that  notice  by  both  methods  shall  be  given  and  completed 
at  least  four  months  before  the  time  limited  to  redeem.  The 
notice  by  publication  is  complete  when  it  has  been  published 
in  a  newspaper  of  general  circulation  once  a  week  for  four 
consecutive  weeks.  The  notice  by  posting  is  complete  when 
lists  and  notices  have  been  posted  in  four  public  places  in  the 
county,  one  of  which  shall  be  in  some  conspicuous  place  in 
the  office  of  the  county  treasurer.  It  may  be  granted  that 
the  posting  is  as  essential  as  the  publication,  and  that  the 
notice  in  each  case  must  be  "for  the  same  length  of  time"; 
that  is,  both  of  the  notices  in  the  present  case  must  have 
been  completed  on  May  5,  1885.  This  was  done,  and  we 
think  the  requirements  of  the  statute  were  complied  with. 

Another  objection  to  the  notices  is,  that  the  proof  offered  did 
not  show  that  that  they  were  posted  in  public  places,  nor  that 
one  them  was  posted  in  a  conspicuous  place  in  the  county 
treasurer's  office.  The  tax  deed  under  which  Hosp  claimed, 
and  which  he  offered  in  evidence,  being  regular  upon  its  face, 
was  prima  facie  evidence  of  the  regularity  of  the  proceedings, 
and  that  the  redemption  lists  and  notices  were  properly  posted 
up.  Having  established  his  case,  it  devolved  upon  the  Wash- 
ingtons  to  prove  that  the  notices  were  not  posted  as  the  law 
required.  The  only  proof  offered  by  them  to  sustain  their 
claim  was  the  affidavit  of  the  county  treasurer,  found  in  the 
record  of  the  county,  in  which,  among  other  things,  he  recited 
the  time  and  places  in  his  county  where  the  notices  wero 
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posted,  and  also  stated  that  one  of  them  was  posted  in  his 
office.  No  testimony  was  offered  to  show  that  the  places 
where  the  notices  were  posted  were  not  public  places,  nor  that 
the  one  posted  in  the  office  was  not  in  a  conspicuous  phice. 
More  than  that,  the  presumption  of  law,  in  the  absence  of 
testimony,  is,  that  the  officer  does  his  duty;  and  in  this  case 
we  must  assume  from  the  state  of  the  record  that  the  county 
treasurer  did  that  which  was  required  of  him.  There  was  no 
proof  offered  to  overthrow  the  'prima  facie  case  established  by 
the  defendant  in  error:  Stout  v.  Coates,  35  Kan.  382. 
The  judgment  of  the  district  court  must  be  aflQrmed. 

Presumptions  —  Officer. — The  presumption  is,  that  an  officer  does  his 
duty,  but  this  presumption  may  be  rebutted:  Dubuc  v.  Vosa,  19  La.  Ann.  2'0; 
92  Am.  Dec.  526;  Farr  v.  Siyns,  Rich.  Eq.  Cas.  122;  24  Am.  Dec.  396.  This 
presumption  will  be  indulged  in  to  support  judicial  sales:  Terry  v.  Bleiyld, 
3  T.  B.  Mon.  270;  16  Am.  Dec.  101.  And  when  the  record  is  silent  as  to 
whether  a  constable  gave  due  notice  of  a  sale,  the  presumption  exists: 
Culbertson  v.  Milkollin,  22Ind.  362;  85  Am.  Dec.  428.  Couipa,re  Nutional  Bank 
V.  Herold,  74  Cal.  603;  5  Am.  St.  Rep.  476.  The  regularity  of  all  proceed- 
ings leading  up  to  a  sherifif 's  sale  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary:  Lege.rv.  Doyle,  11  Rich.  109;  70  Am.  Dec.  240.  Com- 
pare Blodgeit  v.  Perry,  97  Mo.  263;  10  Am.  St.  Rep.  307,  and  note;  Oreer  v. 
WintersmU/iy  85  Ky.  516;  7  Am.  St.  Rep.  613,  and  note. 

Tax  Deed.  —  REcrrALa  in  a  Tax  Deed  as  to  compliance  with  statutory 
requirements  are  not  even  prima  fade  evidence  of  such  compliance:  Brown  v. 
Wright,  17  Vt.  97;  42  Am.  Dec.  481;  Jo-L-mti  v.  iJhepard,  7  Cow.  88;  17 
Am.  Dec.  502,  and  note  505-514. 


Missouri  Pacific  Railway  Co.  v.  Sharitt. 

[43  Kansas,  375.] 
Garnishment  —  Exemptions. — A  Resident  of  One  state  who  performs 
labor  in  such  state  for  a  railway  company  having  its  residence  in  anotlier 
state,  but  doing  business  in  both  states,  in  each  of  which  wages  are  ex- 
empt, may  maintain  an  action  to  recover  his  wages  in  the  state  of  his 
residence,  although,  prior  to  the  commencement  of  such  action,  garnish- 
ment proceedings  against  such  company,  instituted  by  the  creditor  of 
such  employee,  were  pending  in  the  other  state,  and  he  has  been  served 
with  summons  by  publication. 

Action  by  J.  W.  Sharitt  against  the  Missouri  Pacific  Rail- 
way Company  to  recover  wages  due.  The  defendant  company, 
a  Missouri  corporation  doing  business  there,  in  Kansas,  and 
in  other  states,  owed  a  debt  to  plaintiff,  a  resident  of  Kansas, 
for  wages  earned  by  him  as  yard-master  for  the  defendant 
company,  in  the  latter  state,  where  such  wages  are  exempt 
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from  attnchnient  and  execution.  W.  P.  Stewart,  a  resident  of 
Missouri,  and  a  creditor  of  Sharitt's,  instituted  a  garnishment 
proceeding  against  the  defendant  company  in  that  state  to 
procure  payment  of  the  debt  out  of  the  mone}'  which  the  de- 
fendant owed  plaintiff.  Plaintiff  was  served  with  summons- 
in  that  action  by  publication,  and  it  was  still  pending  at  the 
time  of  the  institution  of  the  present  suit.  Judgment  for 
plaintiff.     The  defendant  company  prosecuted  a  writ  of  error. 

John  W.  Deford,  and  Waggener,  Martin,  and  Orr,  for  the  plain- 
tiff in  error. 

Enoch  Harpole,  for  the  defendant  in  error. 

Clogston,  C.  It  is  not  contended  that  the  claim  sued  on  is 
not  exempt  under  the  exemption  laws  of  this  state,  but  it  i& 
contended  that  because  the  garnishment  proceedings  were 
commenced  in  Missouri,  and  the  court  of  that  state  obtained 
jurisdiction  of  the  subject-matter  before  this  suit  was  brought 
in  Kansas,  for  that  reason  the  defendant  company  became 
liable  under  its  answer  in  Missouri  under  said  proceedings, 
and  should  not  again  be  held  liable  in  this  state,  in  this  action. 
The  plaintiff  in  error  recognizes  the  rule  laid  down  by  this 
court,  that  if  the  garnishment  proceedings  had  been  com- 
menced in  this  state,  no  question  could  have  been  raised,  and 
also  recognizes  the  rule  adopted  in  this  state,  that  the  garnishee 
has  the  same  right  in  his  answer  to  raise  all  the  questions  that 
the  debtor  himself  might  raise,  and  plead  the  exemption  law 
as  completely  as  the  debtor  might  plead  it.  But  plaintiff  in 
error  says  no  such  rule  exists  in  Missouri;  that  under  the  de- 
cisions of  that  state  it  is  precluded  from  asserting  this  right, 
and  therefore  if  it  is  compelled  to  pay  this  judgment,  it  will 
again  have  to  pay  the  claim  under  its  answer  in  Missouri. 
This  seems  to  present  a  hardship;  but  as  the  claim  is  exempt 
under  the  laws  of  this  state,  and  presumably  exen)pt  under 
the  laws  of  Missouri,  —  for  it  is  presumed,  in  the  absence  of 
any  showing  to  the  contrary,  that  the  laws  of  Missouri  are  the 
same  as  the  statutes  of  this  state,  —  therefore,  if  this  claim  is  ex- 
empt under  both  the  laws  of  Missouri  and  of  Kansas,  it  would 
be  unjust  to  the  defendant  in  error  if,  by  reason  of  some  con- 
struction of  the  statute  of  Missouri,  he  should  be  prevented 
from  securing  the  benefit  of  the  exemption.  It  has  been  held 
in  this  state  that  the  garnishee  may  plead  the  exemption  laws, 
and  be  protected  theieby  as  completely  as  the  debtor  would 
be:  Mull  v.  Jonea,  33  Kan,  112.     This  seems  to  be  the  well- 
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recognized  doctrine  elsewhere;  and  while  there  is  some  conflict 
in  the  authorities  on  this  subject,  the  great  weiglit  of  authority 
is  with  our  court. 

We  see  no  reason  why  an  exception  should  be  made  in  this 
case  to  a  rule  so  well  established.  Under  the  rule  laid  down 
in  Missouri  Pac.  R'y  Co.  v.  Malthy,  34  Kan.  131,  and  Kamas  etc. 
R.  R.  Co.  V.  Gough,  35  Kan.  1,  this  judgment  must  be  alliruK^d; 
Bee  also  Drake  v.  Lake  Shore  etc.  R'y  Co.,  69  Mich.  1(SS;  lo  Am. 
St.  Rep.  382.  Under  those  decisions,  this  claim  would  be  ex- 
empt to  the  plaintiff  below  had  he  resided  either  in  the  statd 
of  Missouri,  or,  as  he  does,  in  Kansas,  and  such  exemption 
ought  to  be  a  good  defense  for  the  defendant  company  in 
Missouri. 

It  is  therefore  recommended  that  the  judgment  of  the  court 
below  be  affirmed. 

By  the  Court.     It  is  so  ordered. 


Valentine,  J.,  gave  as  his  reasons  for  concurring  in  the  judgment,  that 
it  was  generally  maintained  that,  the  laws  of  the  country  where  a  debt  ia 
created  enter  into  the  contract  upon  which  the  debt  is  founded,  so  far  as  ap- 
plicable and  material,  and  form  a  part  thereof:  Oreer  v,  McCarter,  5  Kan.  17- 
22;  Deering  v.  Boyle,  8  Kan.  525-532;  and  in  the  absence  of  proof  to  the 
contrary,  it  will  be  presumed  that  the  laws  of  all  other  states  are  the  same 
as  those  in  which  the  case  is  pending:  Furrow  v.  Chaj'in,  13  Kan.  107;  Dodje 
V.  Coffin,  15  Kan.  277-285,  and  cases  cited;  Kansas  Pacific  R'y  Co.  v.  CuUer, 
16  Kan.  568;  Baughman  v.  Baughman,  29  Kan.  283.  When  the  silu-i  ot  a 
debt  is  changed  from  the  state  or  jurisdiction  in  which  such  debt  wis  created 
to  some  other  state  or  jurisdiction,  all  of  the  incidents  and  conditiiMis  ma- 
terially affecting  it  are  transferred  with  it;  and  its  interpretation,  scope,  and 
validity  will  be  governed  by  tlie  lex  loci  contractu:*.  Thus  if  the  debt  is  ex- 
empt from  judicial  process  in  the  state  of  its  creation,  the  exemption  will 
follow  it,  as  an  incident,  into  any  other  state  or  jurisdiction  into  which  it 
may  be  supposed  to  be  carried:  Drake  v.  Lake  Shore  etc  R'y  Co.,  09  Micii. 
168;  Wright  v.  Chicago  etc.  R.  R.  Co.,  19  Neb.  175;  Baylies  v.  Iloughton,  15 
Vt.  626;  Pierce  v.  Chicago  etc.  R'y  Co.,  36  Wis.  283;  Mi.'<souri  Pacific  R'y  Co. 
▼.  Malthy,  34  Kan.  125-128.  The  situs  of  the  debt  is  either  with  tlie  owner 
thereof  or  at  his  domicile,  or  where  it  is  to  be  paid,  and  cannot  be  subjected 
to  garnishment  elsewhere. 

In  speakhig  of  the  debt  in  dispute,  the  judge  said:  "Tiie  del)t  is  really 
and  in  fact  a  mere  chose  in  action  resting  wholly  in  parol,  and  is  of  such  an 
intangible  character  that  it  could  not  be  actually  seized  by  any  kind  of  pro- 
cess. And  it  can  hardly  be  said  to  have  any  actual  situs  anywhere;  but  if 
it  should  be  considered  as  having  any  actual  sUus  anywhere,  then  its  more 
natural  situs  is  where  it  is  to  be  paid,  in  Kansas  and  toSliaritt.  It  is  selib>m, 
and  perhaps  never,  held  that  the  property  in  a  debt,  a  mere  chose  in  action, 
can  be  carried  around  with  the  debtor  wlierever  he  may  go,  and  exist 
wherever  he  may  be:  Drake  on  Attachment,  sees.  474,  481;  Wade  on  Attach- 
ment, sec.  344;  WhetU  v.  Platte  City  etc.  R.  R.  Co.,  4  Kan.  370.  But,  on  tlia 
contrary,  the  situs  of  a  debt  is  geuerally  held  to  be  with  the  creditor  or  at 
AM.  St.  KKr.,  Vol.  XIX. —  10 
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his  domicile,  or  at  the  place  where  it  is  made  payable.  It  is  the  creditor  that 
owns  the  debt,  and  not  the  debtor;  and  the  situs  of  the  debt  must  be  consid- 
ered as  being  either  with  the  owner  or  at  his  domicile,  or  where  it  is  to  be 
|Mid.  Indeed,  the  more  natural  situs  of  any  contract,  whether  a  debt  or  not, 
would  seem  to  be  where  it  is  to  be  performed.  Even  tangible  property  is  not 
subject  to  garnishment  proceedings  in  a  state  or  jurisdiction  in  which  the 
property  is  not  situated:  See  the  above  authorities,  and  also  Bates  v.  Clticng'^ 
etc.  R'y  Co.,  60  Wis.  296,  304,  305;  see  also  Sutherland  v.  Second  National 
Bank,  78  Ky.  250.  Now,  under  the  facts  of  this  case,  we  do  not  think  that 
the  Missouri  court  has  any  jurisdiction  either  of  Sharitt  or  of  anything  be- 
longing or  appertaining  to  him,  and  hence  the  garnishment  proceeding  is  void 
as  to  him.  We  think  the  weight  of  authority  sustains  this  view  of  the  case: 
Louisville  etc.  R.  R.  Co.  v.  Dooley,  78  Ala.  524;  Miller  v.  Hooe,  2  Cranch  C.  C. 
622;  BayUea  v.  HougJUon,  15  Vt.  626;  Towle  v.  Wilder,  57  Vt.  622;  Willet  v. 
Equitable  Ins.  Co.,  10  Abb.  Pr.  193;  Noble  v.  Thompson  Oil  Co.,  79  Pa.  St.  354; 
21  Am.  Rep.  66;  Williams  v.  Ingersoll,  89  N.  Y.  50S-523 ;\Green's  Bank  v.  Wick- 
ham,  23  Mo.  App.  663;  Fielder  v.  Jessup,  24  Mo.  App.  91;  Keating  v.  American 
etc.  Co.,  32  Mo.  App.  293;  Todd  v.  ifissoui-i  Pacific  R'y  Co.,  33  Mo.  App..  110; 
Bates  V.  N.  O.  J.  &  O.  N.  Ry  Co.,  4  Al)b.  Pr.  72;  Lovejoy  v.  Alhee,  33  Me. 
414;  Lawrence  v.  Smith,  45  N.  H.  533;  Hamilton  v.  RogerSf  67  Mich.  135; 
Drake  v.  Lake  Shore  etc.  Ry  Co.,  69  Mich.  168;  WrigJU  v.  Chicago  etc.  R.  R. 
Co.,  19  Neb.  175;  Pierce  v.  Chicago  etc.  R'y  Co.,  36  Wis.  383;  Tingleyy.  Bate- 
man,  10  Mass.  343;  Nye  v.  Liscombe,  21  Pick.  263;  Sawyer  v.  Thompson,  24 
N.  H.  510;  Weste^-n  R.  R.  Co.  v.  Thornton,  60  Ga.  300;  Oreen  v.  Farmers' 
Bank,  25  Conn.  452;  Cronin  v.  Foster,  13  R.  I.  196;  Myer  v.  Liverpool,  L.,  <Ss 
<?.  Ins.  Co.,  40  Md.  595;  Wheat  v.  Platte  City  etc.  R.  R.  Co.,  4  Kan.  370. 

Judge  Valentine  placed  his  concurrence  chiefly  upon  the  theory  that  the 
Missouri  court  had  no  jurisdiction  over  Sharitt,  or  of  anything  belonging 
to  him,  and  that  there  was  no  such  thing  as  a  lis  pendens  by  virtue  of  the 
proceeding  in  that  state  in  regard  to  the  subject-matter  of  this  action,  and 
nothing  in  the  proceeding  in  that  state  was  valid  or  binding  against  him. 

The  court  first  obtaining  jurisdiction  of  the  subject-matter  of  an  action 
has  the  superior  right  to  control  such  subject-matter.  The  Missouri  court 
had  jurisdiction  of  Stewart,  the  plaintiff  in  that  case,  and  of  the  railroad 
company,  the  garnishee  therein;  and  any  judgment  or  order  which  might 
be  rendered  or  made  by  that  court  as  against  them  would  be  binding  on 
them;  and  if  Stewart  had  obtained  personal  service  of  summons  in  that 
state  upon  Sharitt,  then  any  judgment  or  order  which  might  be  rendered 
by  that  court  against  him,  or  against  the  garnishee,  would  be  binding  on 
both.  Even  without  personal  service  on  Sharitt,  if  he  had  any  tangible 
property  in  that  state  which  that  court  could  seize,  even  money  in  the  hands 
of  some  one,  any  judgment  or  order  which  that  court  might  make  after  such 
seizure  would  be  binding  against  Sharitt;  or  if  it  could  be  considered  that 
the  debt  owing  him  had  a  situs  in  that  state,  then  he  would  be  bound  by  a 
judgment  of  that  court;  or  if  he  were  a  resident  of  that  state,  or  even  tempo- 
rarily there  at  the  time  of  the  attempted  seizure  of  the  debt,  or  if  the  debt 
were  made  payable  in  that  state,  it  might  then  have  such  a  situs  as  to  subject 
it,  to  the  jurisdiction  of  that  court.  None  of  these  things  existing  in  this 
case,  the  court  in  that  state  had  no  jurisdiction  of  Sharitt,  or  of  anything 
belonging  to  him. 

The  laws  of  a  state  have  no  extraterritorial  force.  Hence  if  exempt  prop- 
erty, such  as  could  be  seized  under  process,  were  carried  into  another  state, 
■uch  property  might  cease  to  be  exempt,  and  therefore  be  lawfully  seized  by 
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attachment  or  garnishment  for  the  payments  of  debts;  Imt  debts  existing 
in  Kansas  are  not  at  the  same  time  situate  in  Missouri. 

Generally,  contracts  with  respect  to  everything  of  substance  inhering  io 
them,  including  the  laws  of  the  country  where  such  contracts  are  made, 
so  far  as  they  affect  them,  are  governed  and  determined  by  the  lex  loci  con- 
tractus, in  whatever  jurisdiction  the  construction  or  character  of  such  con- 
tracts comes  under  consideration. 

The  following  cases  are  cited  as  holding  contrary  views  to  those  above  ex- 
pressed: Ferguson  v.  Bank  of  Kansas  City,  25  Kan.  333;  Burlington  etc.  R.  R. 
€o.  V.  Thompson,  31  Kan.  180;  47  Am.  Rep.  497;  Zimmerman  v.  Franke,  34 
Kan.  650;  Stark  v.  Bare,  39  Kan.  100;  7  Am.  St.  Rep.  537;  Daniels  v.  Clark, 
38  Iowa,  556;  Moore  v.  Chicago  etc.  R.  R.  Co.,  43  Iow:i,  385;  Leiber  v.  Union 
Pacific  R.  R.  Co.,  49  Iowa,688;  Mooney  v.  Union  Pac'Jic  R.  R.  Co.,  60  Iowa, 
346;  Oreen  v.  Van  Buskirk,  7  Wall.  139;  Connor  v.  Hanover  Ins.  Co.,  28  Fed. 
Rep.  549;  Morgan  v.  Neville,  74  Pa.  St.  53;  Osborne  v.  Schutt,  67  Mo.  712; 
Blake  v.  Williams,  6  Pick.  285;  17  Am.  Dec.  372;  Sturteiant  v.  Robinson,  18 
Pick.  175;  Baltimore  etc.  R.  R.  Co.  v.  3fay,  25  Ohio  St.  347;  Snook  v.  Sn"t- 
vr,  25  Ohio  St.  516;  East  Tennessee  etc.  R.  R.  Co.  v.  Kennedy,  83  Ala.  462;  3 
Am.  St.  Rep.  755. 

Judge  Valentine  reviewed  these  cases,  showing  that  in  all  of  them  jurisdic- 
tion was  conceded,  admitted,  obtained  by  personal  service,  or  else  the  cases 
themselves  have  no  application  to  the  case  in  hand,  because  different  ques- 
tions were  presented.  In  this  connection  he  said:  "Scarcely  any  of  the 
above  cases  have  any  application  to  the  question  whether  a  court  of  one  state, 
by  virtue  of  a  garnishment  proceeding  against  a  resident  garnishee,  but 
against  a  non-resident  and  absent  defendant  residing  in  another  state  and 
owning  a  debt  created  and  payable  to  him  in  his  own  state,  and  by  virtue  of 
a  service  of  summons  upon  the  defendant  only  by  publication,  could  obtain 
sufficient  jurisdiction  over  the  non-resident  and  absent  defendant,  or  over  tlie 
debt  created  and  payable  to  him  in  the  state  of  his  residence,  that  such  court 
could  render  a  judgment  or  make  an  order  against  the  garnishee  that  would 
be  valid  and  binding  as  against  the  defendant." 

The  argument  against  holding  the  railroad  company  liable  in  the  present 
case,  because  by  such  holding  and  by  the  possible  judgment  of  tlie  Missouri 
court,  the  company  might  be  compelled  to  pay  the  debt  twice,  is  answered  by 
saying  that  the  company  is  not  the  only  party  entitled  to  sympathy.  Tlie 
owner  of  the  debt  and  his  family  are  entitled  to  greater  consideration.  The 
debt,  being  his  personal  earnings  for  personal  services  rendered  for  less  than 
one  month  preceding  the  issuance  of  the  garnishment  process,  is  necessary  for 
the  support  of  his  family,  and  by  the  laws  of  his  own  state  is  exempt  from 
the  payment  of  his  debts  and  from  all  judicial  process.  Tlicrefore  it  ought 
not  to  be  allowed  to  be  taken  from  him  and  his  family  by  a  foreign  juris- i ac- 
tion, perhaps  a  thousand  miles  away,  and  possibly  upon  a  fictitious  charge, 
without  any  personal  service  of  summons  upon  liim.  He  is  entitled  to  his 
day  in  the  court  that  has  first  rightfully  obtained  jurisdiction  of  him  or  of 
his  debt.  Notice  given  him  by  the  garnishee  of  the  pendency  of  the  actioti 
could  not  confer  jurisdiction  on  the  foreign  court,  if  it  did  not  have  jurisdic- 
tion prior  to  such  notice.  The  owner  of  such  debt  upon  such  notice  ought 
not  to  be  compelled  to  go  a  thousand  miles  to  defend  the  action,  and  tlierehy 
spend  more  money  than  the  amount  of  his  debt.  It  would  be  better  for  him 
and  his  family  to  lose  the  debt  entirely,  and  let  the  laws  of  his  state  setting 
it  apart  for  the  use  of  himself  and  family  become  nugatory  and  inoperative. 

"If  the  rule  contended  for  by  the  railroad  company  should  be  adopted,  tliou 
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It  would  be  prudent  for  every  creditor  to  continually  watch  his  debtor,  and 
to  follow  him  around  into  every  jurisdiction  into  which  he  might  go,  for  fear 
that  some  unacrupulous  person  who  really  had  no  just  claim  might  institute  a 
garnishment  proceeding  and  obtain  the  debt  before  the  creditor  could  have- 
an  opportunity  to  prevent  it." 

In  the  principal  case  a  motion  for  a  rehearing  was  made  and  denied,  Val- 
entine and  Johnston,  JJ.,  concurring.  Horton,  C.  J.,  dissented,  however, 
he  having  expressed  grave  dpubts  whether  the  law  was  prouerly  declared  at 
the  time  when  the  judgment  of  the  supreme  court  was  rendered.  He  wa» 
of  opinion  that  a  rehearing  should  be  granted,  and  the  judgment  of  the  trial 
court  reversed.  Among  his  reasons,  he  stated  that  railroads,  like  the  one 
interested  in  this  case,  hire  thousands  of  employees  whose  wages  are  liable 
to  be  garnished,  and  they  ought  not  to  be  compelled  to  pay  for  the  service* 
of  an  employee  twice,  once  to  the  creditor  and  again  to  the  employee.  If 
this  railway  company  ia  compelled  to  satisfy  the  judgment  rendered  against 
it  in  Missouri,  then  the  employee  ought  not  to  recover,  and  the  action  com- 
menced in  Kansas  ought  to  be  delayed  until  the  final  disposition  of  the  pro- 
ceeding in  the  other  state:  Ferguson  v.  Bank  of  Kansas  City,  25  Kan.  333; 
Btirlin-ytonetc.  R.  R.  Co.  v.  Thompson,  31  Kan.  180;  47  Am.  Rep.  497;  2  Kent's 
Com.  122,  123,  125;  Mm-gan  v.  Neville,  74  Pa.  St.  62;  Thompson  on  Exemp- 
tions, sees.  21-23;  Connor  v.  Hanover  Ins.  Co.,  28  Fed.  Rep.  549;  Freeman  on 
Executions,  2d  ed.,  sec.  209;  Pierce  v.  Chicago  etc.  R'y  Co.,  36  Wis.  283. 

In  Missouri  it  has  been  declared  that  the  exemption  of  property  from  ju- 
dicial process  is  a  personal  privilege  of  the  owner,  and  the  debtor  of  such 
owner  cannot  assert  it  for  him  by  way  of  defense  to  a  garnishment  proceed- 
ing: Osborne  v.  SchuU,  67  Mo.  712.  Hence  the  railroad  company  could  not, 
under  this  rule,  have  protected  itself  or  its  employee  by  alleging  the  exemp- 
tion of  the  wages  attached,  and  as  the  garnisliment  proceeding  is  still  pend- 
ing in  that  state,  and  the  employee  has  notice  thereof,  it  is  manifest  that  the 
proceeding  in  Kansas  should  be  delayed  until  the  termination  of  the  former 
action.  Otherwise  the  railroad  company  may  be  subjected  to  a  double  lia- 
bility. 

Issue  was  taken  with  the  view  of  the  law  as  expressed  in  the  concurring 
opinion  supra,  that  as  Sharitt  is  not  a  resident  of  Missouri,  and  has  not  received 
personal  service  of  summons  in  the  garnishment  proceeding,  the  action  in 
Missouri  by  the  creditor,  a  resident  of  that  state,  against  the  railroad  com- 
pany, a  Missouri  corporation,  is  void  as  being  without  jurisdiction,  and  the 
garnishment  proceeding  no  defense  to  the  action  by  Sharitt  in  Kansas. 

This  doctrine  is  declared  to  be  against  the  weight  of  authority  as  shown  by 
Drake  on  Attachment,  sec.  597;  Blake  v.  Williams,  6  Pick.  285;  17  Am.  Dec. 
372;  Baltimore  etc.  R.  R.  Co.  v.  May,  25  Ohio  St.  347;  Slurtevanl  v.  Rohinson, 
18  Pick.  175;  Leiber  v.  Union  Pacific  R.  R.  Co.,  49  Iowa,  G88;  Mooney  v.  Union 
Pacific  R.  R.Co.,  60  Iowa,  346.  Chief  Justice  Horton  further  said:  "Tlie  con- 
curring opinion,  it  seems  to  me,  attempts  to  establish  a  rule  which  ignores  tlie 
fact  that  the  proceedings  in  garnishment  in  Missouri  are  entitled  to  full  faith 
and  credit  as  a  judgment  of  a  sister  state,  and  that  being  proceedings  in  rem, 
and  the  debt  being  condemned  by  a  court  having  jurisdiction,  the  judgment 
cannot  be  contested  in  this  state.  Of  course,  between  courts  of  concurrent 
jurisdiction,  the  court  first  acquiring  jurisdiction  will  retain,  and  the  other 
will  not  interfere  with  it.  The  courts  of  Missouri  first  acquired  jurisdiction 
of  the  debt  or  money  due  to  Sharitt,  and  the  courts  of  this  state  ought  not 
to  interfere  in  that  case  until  the  cause  is  finally  disposed  of.  If  the  rule  is- 
established  as  stated  in  the  opinion,  then  the  railroad  company  is  twice  liable 
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for  the  same  debt,  —  once  to  Stewart,  the  creditor  in  Missouri,  and  then  again 
to  Sharitt,  in  this  state.  The  company  has  done  and  is  doing  all  it  can  to  de- 
feat and  escape  any  liability  in  the  garnishment  proceeding;  it  has  appealo  1 
from  the  judgment  of  the  justice  of  the  peace  of  St.  Louis  to  the  circuit 
<:ourt  of  St.  Louis  County,  and  has  notified  Sharitt  of  tlie  pendency  of  the 
garnishment  proceedings.  The  company  is  helpless.  In  Missouri,  exempt  on 
is  a  personal  privilege.  The  company  cannot  assert  the  exemption  for  .Sharitt: 
Osborne  v.  SchtUt,  67  Mo.  712.  Sharitt  can  alone  exercise  this  personal  privi- 
lege. If  he  will  assert  his  rights  in  the  Missouri  court,  the  debt  or  money 
■will  be  declared  exempt.  It  all  lies  with  Sharitt.  Under  the  circumatancea, 
ought  the  company  to  pay  twice,  when  the  action  of  Sharitt  will  prevent 
any  judgment  against  him  or  the  railway  company  in  Missouri?  Ought  the 
railway  company  to  suffer  a  double  liability  because  Sharitt  refuses  to  answer 
in  a  case  in  which  he  has  been  served  by  publication,  and  in  which  lie  lias 

been  personally   notified   by    the   railway   company?     I    think   not 

I  think  that  Sharitt,  as  a  creditor  of  the  railway  company,  could  have  en- 
forced the  collection  of  his  debt  in  the  courts  of  Missouri,  and  if  he  could 
have  an  action  in  that  state,  his  creditor  is  entitled  to  equal  facilities.  It  is 
not  shown  anywhere  in  the  record  that  the  debt  was  payable  in  the  place  or 
county  where  Sharitt  performed  his  labor,  and  if  the  decision  is  carried  to  its 
logical  results,  Sharitt  should  have  brought  his  action  in  the  county  where  he 
M'orked,  and  not  in  another  county.  If  his  debt  was  created  in  Morris 
<3ounty,  according  to  the  decision,  it  was  payable  in  Morris  County;  and 
therefore,  according  to  the  decision,  he  had  no  right  to  bring  his  action  at 
Ottawa.  This,  however,  is  not  the  law.  '  A  mere  debt  is  transitory,  and 
may  be  enforced  wherever  the  debtor  or  his  property  can  be  found.'  If  it  be 
decided  by  this  court,  under  the  facts  of  this  case,  that  the  Missouri  court 
has  no  jurisdiction,  either  of  Sharitt  or  of  anything  belonging  to  him,  or  of 
-any  money  due  to  him,  and  that,  therefore,  the  garnishment  proceeding  in 
Missouri  is  void  as  to  him,  then  there  can  be  no  garnishment  of  a  person  in 
this  state  owing  a  debt  to  a  person  residing  in  another  state.  The  practice 
among  the  profession  is  contrary  to  this  decision.  Very  often  persons  in 
this  state  owing  debts  to  non-residents  are  garnished  by  the  creditors  of 
the  non-residents  in  this  state,  and  the  only  service  had  on  the  non-residents 
is  by  publication,  being  the  same  service  had  in  the  Missouri  court  upon 
Sharitt:  Comp.  Laws  of  1885,  c.  81,  sees.  28-54.  Section  72  of  the  Civil 
-Code  of  this  state  expressly  provides,  the  same  as  the  Missouri  code,  that 
'  service  may  be  made  by  publication  in  actions  brought  against  non-residents 
of  this  state,  or  a  foreign  corporation,  having  in  this  state  debts  owing  to 
them  sought  to  be  taken  by  any  of  the  provisional  remedies,  or  to  be  appro- 
priated in  any  way.' " 

Judge  Horton  then  stated  that  the  concurring  opinion,  supra,  could  not  be 
adopted  without  overruling  several  prior  decisions  of  the  court,  among  them 
being  Burlington  etc.  R.  R.  Co.  v.  Thompson,  31  Kan.  180,  47  Am.  Rep.  497, 
Zimmerman  v.  Franke,  34  Kan.  650,  and  SUirke  v.  Bare,  39  Kan.  100,  7  Am. 
St.  Rep.  537,  which  follow  Snook  v.  Sneizer,  25  Ohio  St.  516;  Baltimore  etc. 
R.  R.  Co.  V.  May,  25  Ohio  St.  347.  He  then  declared  that  the  cases  citeil  in 
the  concurring  opinion,  as  holding  adverse  views  to  those  expresseil  by  himself, 
have  very  little  application  to  the  case  in  hand.  After  citing  Missouri  Pacific 
R'y  Co.  V.  Malthy,  34  Kan.  125-131,  Kansas  City  etc.  R.  R.  Co.  v.  Gowjli,  '.ib 
Kan.  I,  Bates  v.  Chicago  etc.  R.  R.  Co.,  60  Wis.  296,  50  Am.  Kep.  369,  Suther- 
land v.  Second  National  Bank,  78  Ky.  250,  l\'/ieat  v.  Platte  City  etc.  R.  R.  Co., 
4  Kan.  370,   Wright  v.  Chicago  etc.   R.   R.  Co.,   19  Neb.   176.  56  Am.   Rep. 
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747,  and  showing  wherein  they  are  inapplicable  to  the  facts  presented  in 
the  principal  case,  he  said:  "  I  need  not  review  these  cases,  because  they 
do  not  meet  the  question  presented,  as  to  the  jurisdiction  of  the  Missouri 
court,  under  the  laws  of  that  state,  over  the  debt  of  the  railway  company 
due  to  Sharitt.  They  are  nearly  all  cases  where  the  garnishment  proceed- 
ings have  been  commenced  and  disposed  of  in  the  states  where  the  decision* 
have  been  rendered.  The  decisions  are  constructions  of  garnishment  lawa 
of  the  states  where  the  decisions  have  been  rendered.  The  question  whether 
proceedings  in  garnishment  of  a  sister  state  are  entitled  to  full  faith  and 
credit  as  a  judgment,  where  the  corporation  or  person  owing  the  debt  has 
been  garnished  in  such  sister  state  and  service  has  been  made  by  publica- 
tion upon  the  debtor,  is  discussed  in  but  one  or  two,  and  those  cases  are 
very  different  from  this,  I  think  if  Sharitt  had  brought  his  action  in  Mis- 
souri, instead  of  Kansas,  and  the  raiL'oad  company  had  not  been  garnished^ 
he  could  have  recovered  his  wages  in  that  state;  and  if  he  could  have  re- 
covered his  wages  by  an  action  brought  there,  his  claim  for  damages  could 
be  attached  or  garnished  there." 


German  Insurance  Company  v.  Gray. 

[43  Kansas,  497.] 

Iksdrakce  —  Waiver  of  Conditions  by  Agent.  — If  a  policy  of  insurance 
contains  a  condition  of  forfeiture  for  false  representations  as  to  encum- 
brances, and  makes  the  statements  of  the  insured,  as  they  appear  in  the 
policy,  a  warranty  of  their  truth,  and  the  applicant  gives  correct  answers 
respecting  encumbrances  to  the  general  agent  of  the  company,  who  fail» 
to  mention  them  in  the  policy,  and  procures  the  signature  of  the  assured, 
accepts  the  premium  and  issues  the  policy,  the  insurance  company  will 
be  deemed  to  have  waived  the  condition  and  held  liable  on  the  policy  ia 
case  of  loss. 

Insuhance  —  Parol  Waiver  of  Condition  by  General  Agent.  — A  policy 
of  insurance  can  be  modified  or  a  condition  therein  waived  by  parol,  by 
the  general  agent  of  the  insurance  company. 

Insurance  —  Parol  Waiver  of  Condition.  —  An  insurance  company  or  it» 
general  agent  may  waive  by  parol  a  condition  in  the  policy  respecting 
encumbrances,  although  the  policy  provides  that  no  agent  of  the  com- 
pany, or  other  person  than  the  president  or  secretary,  shall  have  au- 
thority to  waive  any  of  the  terms  or  conditions  of  the  policy,  or  make 
any  indorsement  thereon,  and  that  all  agreements  by  the  officers  named 
must  be  signed  by  either  of  them. 

Insurance  —  Sufficiency  of  Proofs  of  Loss.  —  When,  after  loss,  proof* 
thereof  are  reduced  to  writing,  signed  and  sworn  to  by  the  insured  at 
the  request  of  the  adjuster  of  the  insurance  company,  and  then  delivered 
to  him,  after  which  neither  he,  the  company,  nor  any  one  representing 
it,  returns  such  proofs  or  claims  that  they  are  insufficient,  but  on  the  con- 
trary, satisfaction  with  them  is  expressed,  together  with  a  statement 
that  the  loss  will  soon  be  paid,  the  assured  has  a  right  to  assume,  until 
notified  to  the  contrary,  that  no  other  or  different  proofs  will  be  re- 
quired, and  the  company  is  estopped  from  claiming  that  they  are  insuf- 
ficient. 
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Action  to  recover,  under  a  policy  of  insurance,  for  loss  of 
property  by  fire.     Judgment  for  the  plaintiflF. 

George  W.  BarnetU  and  George  and  King,  for  the  plaintiff  in 
error. 

McDonald  and  Parker,  for  the  defendant  in  error. 

Johnston,  J.  The  greater  part  of  the  testimony  taken  in 
the  case  was  with  reference  to  the  extent  and  value  of  the 
property  destroyed,  and  as  to  whether  or  not  the  fire  was  the 
result  of  the  action  of  the  insured.  But  these  questions,  as 
well  as  all  others  upon  which  there  was  a  conflict  of  evidence, 
have  been  determined  by  the  jury  in  favor  of  the  insured. 
The  insurance  company  now  seeks  to  escape  liability  upon  the 
ground  that  Gray  failed  to  disclose  the  existence  of  encum- 
brances upon  the  property  when  he  made  the  application  for 
insurance,  and  also  because  he  had  encumbered  the  property 
after  the  policy  was  issued  without  the  consent  of  the  com- 
pany indorsed  thereon,  and  in  violation  of  its  provisions. 
The  application  for  insurance  was  made  on  December  2, 1885, 
to  Steinbuschel  and  Brother,  of  Wichita,  who  were  agents  of 
the  company  for  that  portion  of  the  state  in  which  the  prop- 
erty was  situated.  They  wrote  the  answers  to  the  questions 
propounded  to  Gray,  and  the  application  contained  the  state- 
>nent  that  the  answers  made  were  true.  The  application  men- 
tions only  one  mortgage,  but  Gray  testifies  that  he  stated  his 
indebtedness  and  the  encumbrances  on  his  property  to  the 
agents  fully  and  in  detail,  telling  them  that  it  would  be 
necessary  for  him  to  mortgage  and  remortgage  his  property 
in  the  conduct  of  his  business  during  the  time  for  which  the 
insurance  was  contracted.  This  is  disputed,  but  the  jury 
sustain  Gray,  and  find  that  the  company  was  fully  informed 
in  respect  to  the  existing  encumbrances.  The  policy  was  not 
delivered  by  the  agents  at  the  time  the  application  was  made, 
but  was  sent  by  them  to  Gray,  at  Conway  Springs,  Sumner 
County,  near  which  place  he  resided.  Soon  after  it  liad  been 
so  delivered,  he  discovered  that  it  contained  a  provision  that 
if  the  property  should  thereafter  become  mortgaged  or  encum- 
bered, or  in  case  a  change  should  take  place  in  the  title,  the 
policy  should  be  null  and  void.  He  immediately  went  to  the 
agent,  called  his  attention  to  the  provision  prohibiting  the 
encumbering  of  his  property,  and  insisted  that  it  must  bo 
changed.  After  looking  at  the  policy,  Steinbuschel  said  that 
he  would  waive  the  condition  relative  to  encumbrances,  stating 
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that  he  had  authority  for  that  purpose,  and  Gray,  acting  upon 
this  waiver  and  agreement,  mortgaged  the  property  as  has 
already  been  stated.  The  encumbrances  placed  on  the  prop- 
erty, however,  were  mostly,  if  not  entirely,  the  renewal  and  ex- 
tension of  debts  and  mortgages  existing  when  the  contract  of 
insurance  was  made.  In  regard  to  the  misrepresentations  in 
the  application,  we  must  assume  that  Gray  gave  correct  an- 
swers to  all  questions  asked.  There  was  no  concealment  nor 
deception  on  his  part.  Steinbuschel,  authorized  by  and  act- 
ing for  the  company,  prepared  the  application,  and  purposely 
omitted  a  fuller  statement  concerning  encumbrances.  It  was 
the  fault  of  Steinbuschel,  or  the  company  which  he  repre- 
sented, and  not  of  the  insured,  that  the  application  did  not 
contain  a  complete  statement.  Steinbuschel  having  author- 
ity, his  act  must  be  treated  as  the  act  of  the  company,  and 
through  him  the  company  had  knowledge  of  all  the  encum- 
brances. With  this  knowledge  the  company  accepted  the 
risk  and  the  premium  therefor,  induced  Gray  to  sign  the  ap- 
plication, which  did  not  state  the  whole  truth,  and  now,  when 
the  loss  occurs,  it  cannot,  under  our  decisions,  insist  on  the 
breach  of  warranty  or  the  untruth  of  the  representations:  Sul- 
livan V.  Phcenix  Ins.  Co.,  34  Kan.  170;  Continental  Ins.  Co.  v. 
Pearce,  39  Kan.  396;  National  M.  F.  Ins.  Co.  v.  Barnes,  41 
Kan.  161;  Kansas  Protective  Union  v.  Gardner,  41  Kan.  401. 

It  is  next  contended  that  the  giving  of  the  subsequent 
mortgages  by  the  insured  avoided  the  policy;  and  in  that  con- 
nection it  is  urged  that  error  was  committed  in  admitting 
testimony  of  the  verbal  agreement  modifying  the  terms  of  the 
policy  and  waiving  its  conditions.  We  think  the  waiver  must 
be  upheld  and  the  point  made  by  the  company  overruled. 
The  agents  who  made  the  agreement  were  more  than  mere 
local  or  soliciting  agents.  They  fully  represented  the  com- 
pany within  a  certain  district;  were  authorized  to  solicit 
insurance,  receive  moneys  and  premiums,  issue  and  renew 
policies;  and  the  testimony  is,  that  they  appointed  subagents 
and  adjusted  losses.  Only  a  short  time  previous  to  the  mak- 
ing of  the  contract  in  question,  they  adjusted  a  loss  under 
another  insurance  policy  issued  by  the  same  company  to 
Gray,  and  paid  him  the  amount  of  the  loss.  Gray  had  a 
right  to  assume,  and  we  may  fairly  assume,  that  they  were 
general  agents  of  the  company.  In  this  state  the  courts  have 
taken  a  liberal  view  with  reference  to  the  power  of  agents, 
and  especially  where  they  were  representing  foreign  compa- 
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nies,  which  can  only  act  through  their  agents,  and  where  the 
agent  is  practically  the  principal  in  the  making  of  contracts; 
American  Cent.  Ins.  Co.  v.  McLanathan,  11  Kan.  549,  and 
■cases  above  cited.  Being  general  agents  empowered  to  make 
and  renew  contracts,  they  stood  in  this  respect  in  the  place  of 
the  company,  and  certainly  must  be  held  to  have  the  power 
to  modify  the  same  or  to  waive  any  of  the  conditions  in  the 
contract  which  they  had  made.  We  are  referred  to  Burlington 
Ins.  Co.  V.  Gibbons,  43  Kan.  15,  ante,  p.  118,  where  the  power 
of  the  agent  to  waive  a  condition  was  denied.  In  that  case 
the  agent  had  no  authority  from  his  company  except  as  a  so- 
liciting agent,  and  it  did  not  appear  that  he  had  any  authority 
to  issue  policies,  and  he  did  not  even  countersign  them  when 
issued.  In  that  case,  however,  it  was  said  that  "it  has  gen- 
erally been  held  that  where  a  person  in  procuring  an  insurance 
upon  his  property  acts  in  good  faith,  and  without  any  knowl- 
edge of  any  limitations  upon  the  authority  of  the  agent  of  the 
insurance  company  eflfecting  the  insurance,  such  person  may 
assume  that  the  agent  is  a  general  agent  of  the  insurance 
company  for  that  purpose;  that  he  stands  in  the  place  of  the 
company,  and  that  the  company  will  be  bound  by  any  terms 
or  conditions,  or  any  waiver  of  terms  or  conditions,  that  the 
agent  may  agree  to  while  acting  for  the  company  in  consum- 
mating the  insurance." 

If  it  was  within  the  power  of  the  company,  acting  through 
its  agents,  to  waive  a  condition  or  change  the  contract,  it 
surely  might  do  so  by  a  parol  contract,  and  might  even  waive 
the  provisions  stated  in  the  policy  with  reference  to  the  man- 
ner of  altering  or  waiving  its  terms  and  conditions.  In  West- 
chester F.  Ins.  Co.  v.  Earle,  33  Mich.  143,  the  court,  in  consid- 
ering the  question  whether  an  agent  of  a  company  might 
change  by  parol  the  conditions  of  a  policy  wherein  it  was  pro- 
vided that  it  could  only  be  done  upon  the  consent  of  the  com- 
pany written  thereon,  held  that  the  written  policy  might  be 
changed  by  parol,  and  stated  that  "a  written  bargain  is  of  no 
higher  legal  degree  than  a  parol  one.  Either  may  vary  or 
discharge  the  other,  and  there  can  be  no  more  force  in  an 
agreement  in  writing  not  to  agree  by  parol  than  in  a  parol 
agreement  not  to  agree  in  writing.  Every  such  agreement  is 
ended  by  the  new  one  which  contradicts  it."  See  also  Eclectic 
L.  Ins.  Co.  V.  Fahrenkrug,  68  111.  463. 

In  the  present  case,  as  in  some  of  the  cases  cited,  it  was 
stipulated  in  the  policy  that  no  agent  of  the  company,  or  any 
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other  person  than  the  president  or  secretary,  should  have 
authority  to  alter  or  waive  any  of  the  terms  or  conditions  of 
the  policy,  or  make  any  indorsement  thereon;  and  all  agree- 
ments of  the  president  or  secretary  must  be  signed  by  eithe* 
of  them.  This  provision,  however,  may  be  modified  by  the 
company  to  the  same  extent  as  any  other;  and  whatever  the 
company  can  do  may  be  done  by  its  general  agents.  Renter 
V.  Dwelling-House  Ins.  Co.,  74  Wis.  89,  was  a  case  somewhat 
fiimilar  to  the  one  we  are  considering.  In  that  case  the  policy 
provided  that  the  application  should  form  a  part  of  the  policy 
and  a  warranty  by  the  assured.  In  the  application  for  insur- 
ince  it  was  stated  that  the  property  insured  was  not  encum- 
bered; but  it  appeared  that  the  property  was  mortgaged,  and 
that  the  insured  informed  the  agent  of  the  company  of  the 
existence  of  the  mortgages,  and  he  falsely  wrote  the  answers 
therein,  and  the  application  was  signed  at  the  request  of  the 
agent.  In  the  policy  issued  was  a  provision  that  '*  no  act  or 
omission  of  the  company,  or  any  act  of  its  officers  or  agents, 
shall  be  deemed,  construed,  or  held  to  be  a  waiver  of  a  full 
and  strict  compliance  with  the  foregoing  provisions  of  the 
terms  and  conditions  of  this  policy,  except  it  be  a  waiver  or 
extension  in  express  terms  in  writing,  signed  by  the  president 
or  secretary  of  the  company."  It  was  held  that  the  action  of 
the  agent,  with  knowledge  of  the  existence  of  the  mortgage, 
was  binding  upon  the  company,  and  a  waiver  of  the  condition 
of  the  policy  against  encumbrances;  and  this  notwithstand- 
ing the  limitation  of  authority  of  such  agent  expressed  in  the 
provision  quoted  on  the  face  of  the  policy.  Speaking  of  the 
restriction,  the  court  said:  "  We  must  hold,  however,  that  such 
attempted  restriction  upon  the  power  of  the  company  or  its 
general  officers  or  agents  acting  within  the  scope  of  their  gen- 
eral authority,  to  subsequently  modify  the  contract  and  bind 
the  company  in  a  manner  contrary  to  such  previous  conditions 
in  the  policy,  are  ineffectual.  Especially  is  this  true  in  respect 
to  a  foreign  insurance  company  whose  officers  are  practically 
inaccessible  to  the  assured";  citing  Gans  v.  St.  Paul  etc,  Ins. 
Co.,  43  Wis.  108;  28  Am.  Rep.  535;  American  Ins.  Co.  v.  Gal- 
latin, 48  Wis.  36;  Shafer  v.  Phoenix  Ins.  Co.,  53  Wis.  361; 
Lamberton  v.  Connecticut  Ins.  Co.,  39  Minn.  129;  Willcuts  v. 
Northwestern  etc.  Ins.  Co.,  81  Ind.  308;  Steen  v.  Niagara  F. 
Ins.  Co.,  89  N.  Y.  326;  42  Am.  Rep.  297;  Richmond  v.  Niagara 
F.  Ins.  Co.,  79  N.  Y.  230;  Eastern  R.  R.  Co.  v.  Relief  InsI  Co., 
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105  Mass.  570;  American  L.  Ins.  Co.  v.  Green^  57  Ga.  469;  West- 
chester F.  Ins.  Co.  V.  Earle,  33  Mich.  143. 

The  court,  proceeding  further,  says:  "  Of  course  an  insurance 
company,  and  especially  a  foreign  insurance  company,  in 
making  contracts  of  insurance  and  adjusting,  settling,  and 
paying  losses,  must  act  through  its  agents,  if  at  all.  To  hold 
that  in  such  negotiations  between  such  general  agent  and  the 
assured  the  latter  is  bound,  but  that  in  the  same  transaction 
the  company,  the  agent's  principal,  cannot  be  bound,  by  rea- 
son of  having  incapacitated  itself  and  them,  by  previous  stip- 
ulations, from  agreeing  to  anything  contrary  to  the  conditions 
contained  in  the  original  contract,  is,  under  inost  policies,  in 
effect  to  hold  that  there  is  no  mutuality  in  such  contracts,  and 
that  the  powers  of  such  general  agents  are  limited  to  the  ob- 
taining of  premiums,  and  then  defeating  the  enforcement  of 
the  policies  upon  which  they  were  paid," 

It  is  clear  that  the  company  was  not  so  bound  but  that  it 
might  modify  any  contract  which  it  had  made  or  waive  any 
of  the  conditions  contained  therein;  and  this  may  be  done 
through  its  general  agents.  The  knowledge  of  Steinbuschel 
and  Brother  in  this  case  was  the  knowledge  of  the  company, 
and  their  act  was  its  act.  When  Gray  applied  for  the  insur- 
ance he  informed  the  company  with  reference  to  the  encum- 
brances, as  well  as  his  necessity  and  purpose  to  continue  tliem. 
Knowing  these  facts,  the  premium  was  accepted  and  the  pol- 
icy issued.  Subsequent  to  the  issuance  of  the  policy  there 
was  an  express  agreement  that  he  might  renew  his  mortgages, 
as  he  had  informed  the  company  it  would  be  necessary  to  do, 
and  the  renewal  of  the  encumbrances  did  not  in  any  material 
degree  affect  the  risk  which  the  company  took.  Accepting 
his  statement,  as  the  jury  have  done,  we  must  assume  that  he 
acted  in  good  faith  with  the  company  and  its  agents,  and  that 
he  was  induced  by  the  agreements  and  action  of  the  company 
to  believe  that  he  was  warranted  in  renewing  the  mortgages. 
After  receiving  and  retaining  the  premium,  knowing  the  pur- 
pose and  necessity  of  Gray  to  renew  the  encumbrances,  and 
after  a  specific  agreement  waiving  that  condition  of  the  policy 
and  authorizing  him  to  renew  the  encumbrances,  and  after 
remaining  silent,  and  allowing  him  to  proceed  as  though  he 
was  insured,  until  a  loss  occurs,  the  company  will  not  be 
heard  to  repudiate  its  contract  or  to  deny  its  liability.  We 
are  aware  that  the  authorities  are  not  uniform  upon  the  subject 
of  waivers  in  policies  like  this  one;  but  forfeitures  are  not  fu- 
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vored  in  the  law,  and  the  view  we  have  taken  of  the  power  of 
a  general  agent  to  waive  the  condition  of  a  policy  is  more  sat- 
isfactory to  us,  and  is  sufficiently  supported.  In  addition  to 
the  authorities  already  cited,  seethe  following:  Young  v,  Hart- 
ford F.  Ins.  Co.,  45  Iowa,  377;  24  Am.  Rep.  784;  King  v. 
Council  Bluffs  Ins.  Co.,  72  Iowa,  310;  Morrison  v.  Insurance 
Co.,  69  Tex.  353;  5  Am.  St.  Rep.  63;  McGurk  v.  Metropolitan 
L.  Ins.  Co.,  56  Conn.  528;  American  Ins.  Co.  v.  Gallatin.,  48 
Wis.  36;  Bartlett  v.  Firemen^s  Fund  Ins.  Co.,  77  Iowa,  155; 
Key  V.  Des  Moines  Ins.  Co.,  77  Iowa,  174;  Sweetser  v.  Odd  Fel- 
lows' Mut.  Aid  Ass'n,  117  Ind.  97;  2  Wood  on  Fire  Insurance, 
sees.  422,  525. 

It  is  further  contended  that  a  forfeiture  occurred  by  reason 
of  the  failure  of  Gray  to  send  proofs  of  loss  to  the  company. 
It  is  shown  that  immediately  after  the  fire  he  notified  Stein- 
buschel  and  Brother  of  the  loss,  and  they  stated  that  they  would 
at  once  inform  the  company.  Within  a  few  days  an  adjuster 
of  the  company,  whose  authority  is  not  denied,  came  to  Gray's 
place  and  requested  him  to  go  before  an  officer  and  make 
proof  of  loss.  The  proofs  were  reduced  to  writing,  signed  and 
sworn  to,  and  delivered  to  the  adjuster;  and  there  is  testi- 
mony to  the  effect  that  he  expressed  satisfaction  with  them, 
and  stated  that  he  would  forward  them  to  the  company's 
office,  and  would  return  in  a  few  days  and  settle  the  loss. 
This  testimony  was  submitted  to  the  jury,  under  the  following 
directions:  — 

"  There  is  evidence  tending  to  show  that  these  statements 
were  taken  by  said  Winne  as  the  agent  of  said  company,  and 
sent  to  said  company;  and  it  will  be  a  question  for  the  jury 
to  determine,  whether  such  statements  and  proofs  are  such  as 
are  required  by  the  policy,  and  if  not,  whether  the  plaintiff" 
was  justified  under  the  circumstances  in  believing,  and  did 
believe,  that  the  proofs  were  satisfactory  to  the  agent  of  the 
company  and  to  the  company,  and  tliat  no  further  proofs 
would  be  required;  and  if  the  jury  find  from  the  evidence  that 
the  plaintiff"  was  justified  in  believing,  and  did  believe,  that  the 
proofs  furnished  to  said  Winne  were  satisfactory  to  him  and 
to  the  company,  and  further  find  that  such  proofs  and  state- 
ments were  sent  to  the  company  by  said  Winne,  and  that  the 
company  made  no  objection  thereto,  and  requested  no  further 
proofs  to  be  made  by  the  plaintiff"  within  a  reasonable  time, 
and  within  the  sixty  days  after  the  fire,  the  jury  would  be 
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justified  in  finding  that  defendant  had  waived  the  making  wf 
further  proofs  of  loss. 

"  If  at  the  time  such  afiidavits  and  statements  were  mado 
at  the  request  of  said  Winne  it  was  understood  between  said 
agent  and  said  plaintiff  that  such  statements  and  affidavits 
should  not  constitute  the  proofs  required  by  the  policy,  and 
should  not  be  considered  as  a  waiver  of  such  proofs,  and  that 
by  taking  such  statements  and  affidavits  said  Winne  should 
not  and  did  not  waive  the  making  of  the  proofs  in  accordance 
with  the  provisions  of  the  policy,  then  the  jury  would  not  be 
justified  in  finding  that  the  taking  of  such  statements  and 
affidavits  by  said  Winne,  or  that  the  acts  and  conduct  of  said 
Winne  at  the  time  of  taking  such  statements  and  affidavits, 
constituted  a  waiver  of  the  proofs  required  by  the  policy." 

The  testimony  was  sufficient  to  sustain  the  finding  of  the 
jury.  Neither  the  adjuster  nor  any  one  representing  the  com- 
pany returned  the  proofs  or  claimed  that  they  were  insuffi- 
cient. The  company  recognized  the  loss,  took  all  the  proofs 
it  deemed  essential  to  an  adjustment,  and  instead  of  claiming 
that  they  were  insufficient,  expressed  satisfaction  with  them, 
and  stated  that  the  loss  would  soon  be  paid.  Assuming  the 
existence  of  the  facts  stated,  we  think  the  assured  had  a  right 
to  assume,  until  notified  to  the  contrary,  that  no  other  or  diffijr- 
ent  proofs  would  be  required. 

There  are  some  criticisms  in  regard  to  the  refusal  of  the 
court  to  give  instructions,  but  what  has  already  been  said  in 
the  opinion  disposes  of  the  material  objections  that  are  made. 
The  charge  of  the  court  fairly  submitted  the  questions  involved 
to  the  jury.  Finding  no  error,  the  judgment  of  the  district 
court  will  be  affirmed,  

Insurance  —  Acts  or  Agknt  Binding  upon  Company  when. — Where 
an  agent  fills  out  an  application  without  the  knowledge  of  the  applicant, 
stating  that  the  property  is  not  encumbered,  although  previously  informed 
orally  by  the  applicant  that  there  was  a  mortgage  upon  it,  the  company  ia 
bound,  even  though  the  policy  provided  that  it  should  be  void  for  any  false 
representations  made  in  the  application;  for  by  issuing  the  policy  and  accept- 
ing the  premium,  the  company  waived  forfeiture  for  a  breach  of  condition: 
Baker  v.  Ohio  F.  Ins.  Co.,  70  Mich.  199;  14  Am.  St.  Rep,  485,  and  cases  cited 
in  note.  Compare  Kister  v.  Lebanon  M.  Ins.  Co.,  128  Pa.  St.  55."J;  15  Am. 
St,  Rep.  696;  note  to  Whealon  v.  North  JSritiih  etc.  Ins.  Co.,  9  Am.  St.  liep. 
232,  233. 

Parol  Waiveb  of  Conditions  bt  General  Agents:  See  yVh('<iion  v. 
North  BritMi  etc.  Ins.  Co.,  76  Cal.  415;  9  Am.  St.  Rep.  216,  and  particul  irly 
note  2:i4-236;  Farniim  v.  Phcenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rop.  233. 
See  Burlington  Ins.  Co.  v.  Gibbons,  43  Kan.  15,  ante,  p.  118,  and  note. 
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Insurance  —  Waivek  of  Defects  in  Proofs  of  Loss.  — Where  a  policy 
requires  preliminary  proofs  of  loss,  and  they  are  presented  in  due  time,  but 
are  defective,  such  defects  are  waived  by  a  failure  to  object  to  them  within  a 
reasonable  time,  or  by  putting  a  refusal  to  pay  the  loss  upon  some  other  spe- 
cified ground:  Central  City  Ins.  Co.  v.  OcUea,  86  Ala.  558;  11  Am.  St.  Rep. 
67,  and  particularly  note. 


Wilkinson  v.  Elliott. 

[43  Kansas,  590.] 

Agenot. — Wife  may  Appoint  her  Husband  her  Agent  by  power  of 
attorney  to  convey  her  inchoate  interest  in  his  real  estate. 

Lis  Pendens.  —  If  a  wife,  in  an  action  for  divorce  and  alimony,  definitely 
describes  certain  real  estate  of  her  husband  in  her  petition,  and  asks 
that  it  be  set  apart  to  her  as  permanent  alimony,  the  doctrine  of  Us 
pendens  applies,  and  a  purchaser  of  the  land  pendente  lite  is  bound  by  the 
judgment  subsequently  rendered  therein.  If,  in  such  action,  no  specific 
property  is  pointed  out,  but  only  a  general  prayer  for  alimony,  the  doc- 
trine would  not  apply. 

Lis  Pendens.  —  Before  the  doctrine  of  Us  pendens  will  be  applied  to  a  pur- 
chaser, the  petition  in  the  suit  must  be  actually  filed  and  made  a  permanent 
,  record,  with  the  bona  fide  intention  of  proceeding  with  the  action.  The 
mere  handing  of  the  petition  to  the  proper  officer  for  indorsement,  and  for 
a  temporary  purpose,  and  the  immediate  withdrawal  of  it  without  the 
issuance  of  summons  thereon,  is  not  a  filing  so  as  to  commence  the 
action  within  the  meaning  of  the  statute. 

George^  King,  Schwinn,  and  Wood,  for  the  plaintiflf  in  error. 

John  A.  Murray,  and  C.  Everest  Elliott,  for  the  defendants 
in  error. 

Johnston,  J.  This  was  an  action  brought  by  Augusta  L. 
Wilkinson  against  John  B.  Elliott  and  Alexander  C.  Wilkin- 
son for  the  purpose  of  canceling  a  certain  deed  conveying  a 
quarter-section  of  land,  which  purported  to  have  been  exe- 
cuted by  Wilkinson  and  the  plaintiff  to  John  B.  Elliott  on 
May  25,  1883,  and  to  quiet  the  title  to  tlie  land  in  her.  Some 
of  the  leading  facts  in  the  case  are,  that  on  February  19, 1883, 
the  plaintiff  and  Alexander  C.  Wilkinson  were  then,  and  for 
a  long  time  prior  thereto  had  been,  living  together  as  husband 
and  wife,  and  their  family  at  that  time  consisted  of  six  chil- 
dren. Some  difficulty  having  arisen  between  them,  they 
agreed  to  separate,  and  in  the  settlement  made  between  them 
it  was  arranged  that  she  should  take  a  herd  of  cattle,  and  in 
turn  should  execute  to  him  a  poner  of  attorney  authorizing 
him  to  sell  the  real  estate  in  controversy,  the  title  to  which 
«tood  in  his  name,  and  it  had  previously  been  occupied   by 


Jan.  1890.]  Wilkinson  v.  Elliott.  159 

them  as  their  nomestead.  The  power  of  attorney  was  exe- 
cuted on  February  19,  1883,  and  was  recorded  on  February 
22,  1883.  After  the  settlement  was  made,  Mrs.  Wilkinson 
moved  from  the  land  to  a  house  in  the  same  neighborhood, 
where  she  resided  for  a  short  time,  and  she  subsequently  went 
from  there  to  the  home  of  her  father.  On  May  25th  of  the 
same  year,  Alexander  C.  Wilkinson  negotiated  and  sold  the 
land  to  John  B.  Elliott,  and  under  and  by  virtue  of  the  power 
of  attorney  mentioned,  he  conveyed  her  interest  to  the  pur- 
chaser. The  purchase  price  of  the  land  was  about  two  thou- 
sand two  hundred  dollars,  which  was  made  up  in  part  of  a 
mortgage  upon  the  land  of  seven  hundred  dollars,  and  also  of 
a  judgment  and  some  tax  liens,  which  Elliott  assumed.  On 
May  21,  1883,  Augusta  L.  Wilkinson,  by  her  counsel,  prepared 
a  petition  praying  for  a  divorce  from  her  husband,  on  the 
ground  of  gross  neglect  of  duty,  and  praying  also  that  the  real 
estate  in  controversy  should  be  granted  to  her  by  the  court  as 
permanent  alimony.  The  petition  was  presented  to  the  clerk 
of  the  district  court,  who  placed  his  file-marks  thereon,  when 
it  was  immediately  thereafter  taken  by  counsel  for  plaintiff 
in  error  from  the  court  and  the  possession  of  the  officer. 
There  was  no  prsecipe  for  a  summons  filed,  nor  any  summons 
issued,  until  May  25,  1883,  and  not  then  until  after  the  con- 
veyance to  Elliott  had  been  made.  On  the  twenty-fourth  day 
of  May,  and  upon  the  application  of  Augusta  L.  Wilkinson, 
an  order  was  granted  by  the  district  judge,  at  his  chambers, 
restraining  her  husband  from  selling  or  disposing  of  this  real 
estate  during  the  pendency  of  the  divorce  proceedings.  But 
this  order  was  not  filed  in  the  district  court  until  the  twenty- 
fifth  day  of  May,  nor  served  until  the  following  day,  and  the 
testimony  of  the  defendant  in  error  tends  to  show  that  neither 
the  order  nor  the  original  petition  which  had  been  filed  was 
returned  to  the  district  court  until  after  the  transfer  of  the 
real  estate  in  controversy  was  made  to  Elliott.  On  May  20, 
1885,  a  divorce  was  granted  by  the  district  court,  and  in  tlie 
judgment  it  was  decreed  that  the  land  in  controversy  should 
be  given  to  Augusta  L.  Wilkinson  as  permanent  alimony. 
Soon  afterward  she  brought  the  present  action,  and  the  dis- 
trict court,  after  a  full  hearing,  upon  the  evidence  offered, 
made  a  general  finding  in  favor  of  the  defendants,  and  denied 
the  plaintiff  the  relief  asked  for. 

Two  points  are  made  against  the  judgment:   1.  That  the 
power  of  attorney  executed   by  Mrs.  Wilkinson,  authorizing 
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the  conveyance  of  the  land,  was  void  for  the  reason  that  she 
was  a  married  woman,  and  was  therefore  incapable  of  thus 
conferring  authority  on  her  husband  to  convey  the  land  in 
controversy;  and  2.  That  the  conveyance  of  the  land  to  El- 
liott was  made  during  the  pendency  of  the  action  for  divorce 
and  alimony,  and  that  under  the  doctrine  of  lis  pendens,  Elliott 
took  the  conveyance  subject  to  any  judgment  that  might  be 
rendered  in  that  action. 

In  regard  to  the  first  question,  it  has  already  been  deter- 
mined by  this  court  that  "a  married  woman  may  appoint  her 
husband  by  power  of  attorney  as  her  agent  to  convey  the  in- 
choate interest  which  she  holds  in  his  real  estate;  and  an 
instrument  duly  executed  by  himself,  and  by  him  for  her 
under  such  authority,  is  effectual  to  transfer  such  interest": 
Hunger  v.  Baldridge,  41  Kan.  236;  13  Am.  St.  Rep.  273.  It 
is  claimed  that  a  different  rule  applies  where  the  land  at- 
tempted to  be  conveyed  is  a  homestead;  but  this  question  we 
need  not  determine.  After  the  settlement  between  Wilkinson 
and  his  wife,  and  before  the  conveyance  to  Elliott,  they  ceased 
to  occupy  the  land  as  a  homestead.  There  is  some  contro- 
versy in  regard  to  whether  the  land  retained  the  homestead 
character  after  the  possession  of  the  same  had  been  surren- 
dered; but  in  view  of  the  general  findings  of  the  court  in  favor 
of  the  defendants,  we  must  assume  that  the  homestead  was 
voluntarily  abandoned  by  them;  and  hence  the  case  of  Hunger 
V.  Baldridge,  41  Kan.  236,  13  Am.  St.  Rep,  273,  is  an  applica- 
ble and  controlling  authority.  The  power  of  attorney  waa 
sufficient  in  form,  and  after  execution  was  immediately  placed 
on  record.  It  still  remains  a  matter  of  record,  and  there  has 
been  no  attempt  to  revoke  the  same  in  the  manner  required 
by  statute:  Gen.  Stats,  of  1889,  par.  1133.  There  being  no 
revocation,  the  power  of  attorney  must,  under  the  authority 
cited,  be  held  valid  and  effectual. 

The  next  inquiry  is,  whether  the  doctrine  of  lis  pendens  ap- 
plies in  actions  for  divorce  and  alimony,  and  whether  Elliott 
was  a  pendente  lite  purchaser.  In  her  petition  for  divorce  and 
alimony,  Mrs.  Wilkinson  stated  at  length  the  grounds  of  di- 
vorce; the  necessity  of  alimony  for  the  support  of  herself  and 
family;  and  that  this  land,  particularly  describing  it,  consti- 
tuted the  principal  property  of  the  defendant;  and  she  prayed 
that  the  rents  of  the  land  should  be  paid  to  her,  and  that  the 
land  itself  should  be  decreed  to  her  as  permanent  alimony. 
The  law  provides  that  when  a  divorce  is  granted  to  the  wife 
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on  account  of  the  fault  of  the  husband,  she  shall  be  restored 
to  all  her  lands  which  have  not  been  disposed  of,  and  shiili  be 
allowed  such  alimony  out  of  her  husband's  real  and  personal 
property  as  the  court  shall  think  reasonable:  Civ.  Code,  sec. 
646.  The  general  rule  is,  that  one  who  purchases  from  a 
party  to  an  action  the  subject-matter  of  the  litigation  is  bound 
by  the  judgment  subsequently  rendered.  It  is  essential  to  the 
doctrine  of  lis  pendens  that  the  litigation  should  be  about  some 
specific  thing  to  be  affected  by  the  result  of  the  action,  and 
that  the  particular  property  should  be  so  described  and  pointed 
out  by  the  proceeding  as  to  give  notice  to  the  whole  world 
that  they  intermeddle  at  their  peril:  Freeman  on  Judgments, 
sees.  196, 197.  It  is  contended  that  the  doctrine  has  no  appli- 
cation in  actions  for  divorce  and  alimony,  because  the  matter 
upon  which  the  jurisdiction  acts  is  the  status  of  the  parties, 
and  not  the  disposition  of  the  property.  In  our  state,  how- 
ever, both  questions  may  be  the  subject  of  litigation  in  the 
same  action.  If  a  divorce  is  asked  on  account  of  the  fault  of 
the  husband,  the  wife  rpay  ask  not  only  that  all  her  own  land 
may  be  restored  to  her  that  has  not  been  disposed  of,  but  may 
describe  particular  property  belonging  to  the  husband,  and 
ask  that  the  same  may  be  set  apart  for  her  as  permanent  ali- 
mony. When  this  is  done,  the  property  is  made  the  subject- 
matter  of  litigation,  and  is  brought  within  the  jurisdiction  of 
the  court,  and  any  one  who  purchases  the  same  should  be 
bound  by  the  judgment  or  decree  thereafter  rendered.  If  in 
such  an  action  there  was  no  specific  property  pointed  out,  but 
only  a  general  prayer  for  alimony,  the  doctrine  would  not 
apply,  for  the  reason  that  the  alimony  might  be  awarded  out 
of  either  real  or  personal  property;  and  as  no  particular 
property  was  described  and  made  the  subject-matter  of  the 
litigation,  no  one  could  have  notice  that  any  particular  proi> 
erty  was  involved.  Although  the  courts  are  not  in  accord 
upon  the  question,  the  prevailing  and  better  opinion  is  as 
stated  by  Bennett  on  Lis  Pendens,  section  99:  "The  primary 
object  for  which  the  suit  is  brought  is  not  material,  provided 
the  court  has  jurisdiction  of  the  property  for  secondary  pur- 
poses; and  so  it  would  seem  that  where  a  bill  for  divorce  and 
alimony  is  filed  by  the  wife  against  the  husband,  and  there  is 
no  special  allegation  in  it  pointing  out  any  particular  property 
which  is  sought  to  be  charged  with  the  payment  of  the  ali- 
mony, there  will  be  no  lis  pendens  as  to  either  real  or  personal 
property  of  the  defendant.     Such  a  case  cannot  be   distin- 
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guished  from  those  where  the  action  is  professedly  in  personarrif 
and  where  the  contention  in  the  case  is  entirely  of  any  par- 
ticular property.  The  same  results,  of  the  advantage  to  the 
public,  —  the  same  argument,  founded  upon  public  policy,  — 
would  exist  in  the  one  class  as  in  the  other.  If,  however,  the 
bill  should  contain  special  allegations,  —  should  point  out  par- 
ticular real  or  personal  property,  —  and,  within  the  limits  of 
the  manifest  jurisdiction  and  powers  of  the  court  to  grant  the 
relief,  should  seek  to  have  alimony  assigned  out  of  such 
specific  property,  there  would  be  constructive  notice  of  the  lis 
pendens."  See  also  Powell  v.  Campbell,  20  Nev.  232,  post,  p. 
000;  Brightman  v.  Brightman,  1  R.  I.  112;  Daniel  v.  Hodges,  87 
N.  C.  98;  Ulrich  v.  Ulrich,  3  Mackey,  290;  Tolerton  v.  Williard, 
30  Ohio  St.  579;  Vanzant  v.  Vanzant,  23  111.  536;  Draper  v. 
Draper,  68  111.  22;  Sapp  v.  Wightman,  103  111.  150. 

The  question  remains,  however,  whether  the  action  of  di- 
vorce was  so  pending  at  the  time  the  land  was  transferred  as 
to  make  Elliott  a  purchaser  pendente  lite.  The  plaintiff  had 
executed  a  power  of  attorney  conferring  authority  on  Wilkin- 
son to  convey  the  land.  It  was  conveyed  before  Elliott  had 
actual  notice  that  a  proceeding  for  divorce  was  begun  or  in 
contemplation,  as  we  are  bound  to  assume  from  the  finding 
of  the  court.  The  petition  for  divorce  was  prepared,  and  in- 
dorsed as  filed,  it  is  true,  before  the  sale  was  made;  but,  as 
we  have  seen,  it  was  immediately  taken  from  the  office.  No 
•praecipe  for  summons  was  then  filed,  nor  was  the  summons 
issued  in  the  case  until  after  the  conveyance  was  made.  The 
code  prescribes  that  "when  the  petition  has  been  filed,  the 
action  is  pending  so  as  to  charge  third  persons  with  notice  of 
its  pendency,  and  while  pending,  no  interest  can  be  acquired 
by  third  persons  in  the  subject-matter  thereof  as  against  the 
plaintiff's  title;  but  such  notice  shall  be  of  no  avail  unless 
the  summons  be  served  or  the  first  publication  made  within 
sixty  days  after  the  filing  of  the  petition":  Civ.  Code,  sec.  81. 

Was  the  handing  of  the  petition  to  the  clerk,  and  his  mere 
indorsement  thereon,  a  sufficient  filing  within  the  meaning  of 
this  statute?  It  seems  to  us  that  it  cannot  be  so  held.  Tlie 
filing  contemplated  by  the  statute  is  to  place  the  petition  in 
the  custody  of  the  clerk,  there  to  remain  subject  to  inspection 
by  all  interested  parties.  "File"  meant,  at  common  law,  "a 
thread,  string,  or  wire  upon  which  writs  and  other  exhibits 
in  courts  and  offices  are  fastened  or  filed  for  the  safe-keeping 
and  ready  turning  to  the  same":  Wharton's  Law  Lex.;  Bou- 
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vier's  Law  Diet.  The  modern  method  of  filing  papers  is  to 
place  them  in  the  official  custody  of  the  proper  oflicer,  to  be 
kept  as  a  permanent  record,  and  the  making  of  an  indorse- 
ment thereon  by  the  officer  of  the  time  they  were  received. 
According  to  Bouvier,  "a  paper  is  said  to  be  filed  when  it  is 
delivered  to  the  proper  officer,  and  by  him  received  to  be  kept 
on  file."  The  mere  handing  of  a  petition  to  an  officer  for  in- 
dorsement, and  for  a  temporary  purpose,  cannot  be  regarded 
as  a  filing  within  the  meaning  of  the  statute  of  lis  pendens. 
It  must  be  placed  in  the  custody  of  the  clerk  as  a  permanent 
official  record,  and  for  the  purpose  of  giving  notice  to  all  what 
is  the  nature  and  scope  of  the  litigation.  The  statute  re- 
quires that  all  such  papers  shall  be  safely  kept  in  the  custody 
of  the  clerk;  but  in  this  case  it  would  seem  that  the  petition 
was  not  handed  to  the  clerk  to  be  received  and  kept  by  him 
as  a  permanent  record.  It  seems  probable  that,  for  some 
reason,  the  plaintifi^  did  not  desire  the  purpose  and  scope  of 
the  action  to  be  known  until  an  order  of  injunction  could  be 
obtained.  Her  conduct,  however,  was  sucli  that  a  stranger 
to  the  action  had  no  opportunity  of  informing  himself  what 
property,  if  any,  was  involved  in  her  proposed  action.  Shall 
she  have  the  benefit  of  a  notice  based  on  an  alleged  record, 
when  by  her  own  act  she  has  rendered  an  examination  or 
search  of  the  record  abortive?  Before  the  sale  of  the  land, 
the  defendant  did  in  fact,  through  an  attorney,  make  inquiry 
and  search  as  to  whether  there  was  anything  of  record  affect- 
ing the  title  to  this  real  estate,  and  was  told  by  the  clerk  that 
there  was  nothing,  and  no  petition  was  found  in  the  custody 
of  the  clerk,  where  such  papers  are  kept  when  they  are  filed 
To  adopt  the  rule  invoked  by  the  plaintiff  would  tend  to  the 
encouragement  rather  than  to  the  prevention  of  fraud.  Before 
the  doctrine  of  lis  pendens  will  apply,  the  petition  should  bo 
actually  filed  and  made  a  permanent  record,  with  the  bonn 
fide  intention  of  proceeding  with  the  prosecution  of  the  action, 
and  it  should  be  kept  on  record,  open  to  inspection  by  tlie 
whole  world.  It  is  said  that  it  is  the  intention  and  act  com- 
bined which  makes  the  filing  of  a  petition  or  coninieiicenieiit 
of  an  action  effective.  Under  a  statute  winch  provides  tliat 
the  filing  of  a  petition  constitutes  the  commencement  of  an 
action,  it  was  held  that  a  petition  delivered  to  the  clerk  of  the 
court,  with  instructions  not  to  issue  process  until  further  in- 
structions were  given,  is  not  the  commencement  of  an  aciiou 
60  as  to  prevent  the  running  of  the  statute  of  limitations,  and 
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that  it  should  be  treated  as  having  been  left  with  the  clerk  in 
his  individual  capacity  as  bailee:  Maddox  v.  Humphries,  30 
Tex.  494;  Bennett  on  Lis  Pendens,  sec.  42. 

When  the  plaintiff  handed  her  petition  temporarily  to  the 
clerk,  she  did  not  ask  for  nor  obtain  the  issuance  of  a  sum- 
mons,—  an  essential  step  to  the  institution  of  an  action.  It  was 
apparently  the  intention  that  the  acts  and  purposes  of  the 
plaintiff  should  be  concealed  from  all  until  the  petition  was 
finally  returned  and  deposited  with  the  clerk  to  be  kept  by 
him  as  a  permanent  record.  It  is  our  opinion  that  until  the 
petition  was  permanently  placed  on  record,  with  the  bona  fide 
purpose  of  diligently  proceeding  with  the  litigation,  the  action 
cannot  be  regarded  as  pending,  within  the  meaning  of  section 
81  of  the  code.  Under  the  findings  of  the  court,  it  must  be 
held  that  Elliott  had  no  actual  notice  of  the  allegations  of  the 
petitions,  or  of  the  purposes  of  the  plaintiff;  and  having 
neither  actual  nor  constructive  notice,  he  cannot  be  regarded 
as  a  pendente  lite  purchaser. 

The  judgment  of  the  district  court  will  be  aflSrmed. 


Agenct — Hpsband  as  Agent  of  "Wife.  — The  husband  of  a  married 
•woman  may  be  by  her  constituted  her  agent  for  the  management  of  her  sep 
arate  estate:  Brown  v.  Thomson,  31  S.  C.  436;  17  Am.  St.  Rep.  40.  A  hus 
band  may  execute  a  conveyance  of  his  wife's  realty  under  authority  of  t 
power  of  attorney  from  her:  Welsbrod  v.  Chicago  etc.  R.  R.  Co.,  18  Wis.  35 
86  Am.  Dec.  743.     Contra,  Cardwell  v.  Rogers,  76  Tex.  37. 

Lis  Pendens.  — Purchasers  of  realty,  pending  a  suit  with  respect  thereto, 
are  deemed  to  have  notice  of  the  claims  set  up  in  such  suit:  Evans  v.  Wei 
horn,  74  Tex.  530;  15  Am.  St.  Rep.  858,  and  note.  Although  the  prosecution 
of  a  divorce  suit  might  result  in  a  decree  which  would  affect  the  real  property 
of  the  defendant,  yet  such  property  is  not  specifically  the  subject  of 
the  litigation,  and  by  reason  thereof  is  not  withdrawn  from  such  burdens 
as  might  legally  be  imposed  upon  it,  and  a  purchaser  thereof  at  a  judicial 
sale  is  not  subject  to  the  rule  of  lis  j)endens:  Houston  v.  TimmeiTnan,  17  Or. 
499;  1 1  Am.  St.  Rep.  848.  A  right  to  alimony  confers  no  lien  upon  the  specifio 
property  of  a  husband,  but  is  personal  against  him:  Almond  v.  Almond,  4 
Rand.  662;  15  Am.  Dec.  781.  Ids  pendens  has  no  application  to  an  action  for 
a  divorce  and  a  petition  for  alimony:  Feigley  v.  Feigley,  7  Md.  537;  61  Am. 
Dec.  375. 

Lis  Pendens  Begins  to  Run  when:  See  Kellogg  v.  Fancfur,  23  Wis.  21; 
99  Am.  Deo.  96,  and  cases  cited  in  note. 
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Webber  v.  Jackson. 

[79  Michigan,  175.] 

WiTNKSS  —  Pkoof  or  Fraud.  —  Plaintiff  who  puts  defendant  on  the  stand 
for  the  express  purpose  of  showing  his  fraud  does  not  thereby  give  him 
credit  for  honesty.  His  testimony  is  to  be  judged  according  to  its  merits, 
and  creates  no  estoppel. 

Fraitd,  Proof  of.  — While  fraud  will  not  be  assumed  without  proof,  still, 
it  is  oftener  shown  by  circumstances  than  in  any  other  mode;  and  when 
things  appear  that  are  contrary  to  the  ordinary  ways  of  honest  business 
men,  and  call  for  explanations  which  might  be  but  are  not  given,  fraud 
will  be  inferred.  When  the  questionable  transactions  occur  frequently, 
and  are  the  general  characteristics  of  the  conduct  and  statements  of  the 
parties,  it  is  their  own  fault  if  they  are  held  to  the  consequences. 

fSAUnnLKNT  CONVKYANCK. — DeED  ExECUTKD  BY  OnK  BROTHER  TO  AN- 
OTHER, without  the  signature  of  the  grantor's  wife,  and  then  recorded, 
but  never  delivered,  the  grantor  remaining  in  possession  and  receiving 
the  rents  and  profits  without  accounting  for  them,  is  fraudulent  and  void 
as  against  a  judgment  creditor  of  the  grantor,  especially  when  such  deed 
was  executed  during  the  pendency  of  the  action,  and  neither  of  the  par- 
ties to  it  state  any  of  the  facts  surrounding  its  execution,  or  any  con- 
sideration therefor,  except  the  statement  that  if  any  such  deed  was 
made,  it  was  executed  in  good  faith  and  for  a  valuable  consideration, 
npon  a  settlement  between  them.  The  production  of  notes  many  years 
past  due  and  otherwise  suspicious  looking,  claiming  them  as  evidence  of 
indebtedness  to  satisfy  which  such  deed  was  executed,  will  not  give  it 
validity  as  against  such  judgment  creditor. 

S.  O.  Higgins,  and  Wisiier  and  Draper,  for  the  appellant. 

William  H.  Sweet,  for  the  respondents. 

Campbell,  J.     Complainant  filed  a  judgment  creditors'  bill 
in  aid  of  execution,  and  to  reach  equitable  assets. 
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On  September  26,  1884,  he  recovered  a  judgment  in  a  suit 
upon  a  former  judgment  indebtedness  against  Andrew  E. 
Jackson  for  between  seven  and  eight  thousand  dollars.  In 
April,  1884,  while  this  suit  was  pending,  it  is  claimed  by  de- 
fendant Timothy  W.  Jackson  that  he  bought  in  good  faith, 
and  for  a  completed  valuable  consideration,  a  considerable 
amount  of  real  estate  in  Saginaw  County  from  his  brother 
Andrew,  being  the  land  levied  on  by  complainant;  the  con- 
sideration being  $6,737.74  of  past  indebtedness  given  up. 

The  validity  of  this  alleged  arrangement  is  the  only  import- 
ant question  before  us.  If  that  was  valid,  there  seems  to  be 
nothing  else  to  get  at  as  equitable  assets  or  personalty.  If  it 
was  not  valid,  its  rescission  involves  the  subsequent  dealings 
in  regard  to  rents,  and  other  incidental  profits  and  property, 
based  on  the  ownership  of  the  land. 

The  defendant  Andrew  E.  Jackson,  instead  of  answering  the 
bill  seriously,  filed  a  so-called  "  answer,"  which  is  full  of  im- 
pertinence, in  the  popular  as  well  as  the  legal  sense  of  that 
word,  which  deserves  censure.  As  no  answer  under  oath  was 
asked,  it  amounts  to  nothing,  except  so  far  as  it  professes  to 
show  the  nature  of  the  transfer  to  Timothy;  and  in  this  it  is 
not  clear.  Timothy,  who  is  the  defendant  chiefly  interested, 
ostensibly  claimed  to  be  a  bona  fide  purchaser  for  valuable 
consideration.  His  answer  amounts  to  no  more  than  an  as- 
sertion of  the  fact,  without  explanation.  But  instead  of  aver- 
ring the  fact  that  there  was  a  conveyance,  and  that  it  was  for 
value,  he  contents  himself  with  saying  that  the  conveyances, 
"  if  any  were  made  by  said  defendant  Andrew  E.  Jackson  to 
this  defendant,  were  made  in  good  faith,  and  for  a  valuable 
consideration." 

Such  an  answer  is  not  only  without  point,  but  it  asserts  no 
rights  whatever  in  defendant,  and  is  a  circumstance  of  some 
meaning.  Complainant  put  Andrew  on  the  stand,  and  in  a 
long  examination,  in  which  direct  and  cross-examination  al- 
ternate frequently,  the  defense  is,  rather  shadowed  out  than 
plainly  sworn  to,  that  in  April,  1884,  Andrew  went  to  the  state 
of  New  York,  at  Timothy's  request,  and  had  an  accounting 
with  Timothy,  and  arrived  at  a  balance  due  of  the  sum  stated. 
It  is  not  suggested  or  shown  that  Andrew  had  any  counter- 
claims. The  amount  of  debt  is  said  to  have  been  figured  up  by 
adding  together  several  notes  and  express  receipts,  which  are 
produced  and  identified  by  Andrew,  but  not  by  Timothy,  who, 
however,  says  the  amount  named  in  the  deed  was  due  for 
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loans.  None  of  those  items  accrued  within  the  period  of  limi- 
tation, except  one.  All  the  items  of  notes  were,  with  that  ex- 
ception, dated  in  1874,  1875,  and  1876,  and  payable  at  from 
ten  to  thirty  days,  except  one,  of  December  5,  1874,  for  $130, 
at  six  months.  Among  these  notes  was  one  thirty-day  note, 
of  $3,477.17.  None  of  them  had  any  place  of  payment.  In 
each  of  them  the  word  "order"  had  been  changed  to  "bearer," 
which  is  a  very  uncommon  thing  in  such  business.  Most  of 
them  had  no  appearance  of  handling.  All  were  on  the  same 
printed  or  lithographed  form,  got  up  some  years  before,  in  the 
days  of  revenue  stamps,  and  most  of  them  had  the  left-hand 
ornamental  portion  torn  off,  wholly  or  partially.  There  is  no 
explanation  why  they,  or  some  of  them,  had  never  been  de- 
manded or  discussed  during  their  legal  life.  There  was  no 
attempt  to  show  that  any  of  these  notes  represented  any  par- 
ticular money  or  other  transaction.  None  of  them  was  iden- 
tified by  Timothy;  but  he  did  swear  that  all  of  the  notes  and 
other  evidences  of  debt  were  surrendered  to  Andrew  in  the 
spring  of  1884,  when  in  New  York,  and  that  the  settlement 
was  then  completed;  which  is  not  true,  literally,  at  least. 

In  this  connection  it  may  be  noted  that  while,  according  to 
both  parties,  the  settlement  was  the  result  of  urgency,  from 
Timothy,  which  seems  to  have  been  a  single  instance  of  solici- 
tude after  many  years  of  quiet,  and  both  say  it  was  completed, 
no  writing  was  made  on  either  side,  and  no  haste  was  shown 
in  conveying.  A  paper  is  produced,  purporting  to  be  a  letter 
from  Timothy  to  Andrew,  dated  May  10,  1884,  and  within  two 
weeks  of  the  alleged  settlement,  as  follows:  — 
*'  Mr.  a.  E.  Jackson. 

"(Sir,  —  As  you  have  executed  the  deed  of  property  to  me  as 
you  said  you  would  when  here,  now  see  if  you  can  find  any 
one  to  lend  money  and  fill  out  mortgage,  and  send  to  me,  and 
I  will  execute  it,  and  return.  I  want  twelve  hundred  or  fifteen 
hundred  dollars,  five  or  ten  years.  Tim  W.  Jackson." 

Timothy  does  not  refer  to  this  in  his  testimony.  Andrew, 
according  to  his  testimony,  never  wrote  him  on  busines  after 
his  return  to  Michigan.  No  attempt  seems  to  have  been  made 
to  borrow  money,  and  nothing  more  was  said  by  any  otie  con- 
cerning this  matter.  The  testimony  shows  both  defendants 
to  be  intelligent  men,  of  some  business  experience.  At  this 
time  the  deed  was  not  made.  Andrew,  at  some  tinie  or  other, 
drew  it  up  himself.     He  did  not  get  his  wife  to  execute  it.    It 
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was  dated  April  28,  1884,  but  was  not  witnessed  or  acknowl- 
edged until  June  23d,  when  it  was  recorded.  It  was  never 
sent  or  delivered  to  Timothy,  and  it  does  not  appear  whether 
he  heard  of  it  at  all  before  suit.  Andrew  continued  to  use 
the  property  and  receive  its  returns,  under  what  he  claims  to 
have  been  an  agreement  with  Timothy  to  do  so  on  shares. 
Timothy  says  nothing  of  any  such  agreement,  never  received 
a  cent  of  the  proceeds,  and  never  asked  for  it,  and  heard  noth- 
ing from  Andrew  about  that,  or  any  other  matter  which  re- 
lated to  his  supposed  interests. 

It  is  claimed  by  counsel  that  because  complainant  swore 
Andrew,  he  must  be  considered  as  asserting  his  veracity.  No 
Buch  difficulty  exists  concerning  Timothy,  who  utterly  fails  to 
throw  any  satisfactory  light  on  what  concerns  him  much  more 
than  it  concerns  Andrew.  But  it  seems  a  little  incongruous  to 
claim  that  a  party  who  puts  a  defendant  on  the  stand  for  the 
express  purpose  of  showing  his  fraud  thereby  gives  him  credit 
for  honesty.  This  same  claim  was  set  up  in  Roberts  v.  Miles, 
12  Mich.  297,  where  it  was  held  by  this  court  that,  whatever 
risks  may  be  run  in  doing  so,  the  testimony  is  to  be  judged 
according  to  its  merits,  and  creates  no  estoppel 

We  have  no  disposition  to  go  into  conjectures  concerning 
the  real  character  or  origin  of  some  of  the  very  suspicious 
documents  before  us;  but  a  review  of  the  whole  record  con- 
vinces us  that  this  transaction  was  not  only  meant  to  avoid 
payment  of  a  claim  which  had  no  defense,  but  that  there  was 
no  genuine  sale  at  all.  All  of  the  circumstances  indicate  that 
it  was  a  sham  throughout,  and  that  Timothy's  name  is  used 
to  hold  what  has  never  been  anything  but  Andrew's  property. 
The  testimony  is  evasive,  and  too  vague  to  explain  what 
needed  explanation,  and  what  both  parties  —  Timothy  as  well 
as  Andrew — must  have  been  able  to  explain.  While  fraud  is 
not  to  be  assumed  without  proof,  it  is  nevertheless  oftener 
shown  by  circumstances  than  in  any  other  way.  When  things 
appear  that  are  contrary  to  the  ordinary  ways  of  honest  busi- 
ness men,  and  call  for  explanations  which  might  be  but  are 
not  given,  it  is  no  violent  inference  to  conclude  that  there  is 
something  wrong.  And  where  this  occurs  repeatedly,  and  is 
the  general  characteristic  of  the  conduct  and  statements  of 
the  parties,  it  is  their  own  fault  if  they  are  held  to  the  conse- 
quences. 

We  think  that  the  conveyance  to  Timothy  should  be  de- 
clared void  as  against  complainant's  levy  and  judgment,  and 
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that  all  the  proceeds,  so  far  as  they  can  be  reached,  and  all 
the  dealings  connected  with  the  land,  must  be  regarded  as  be- 
longing to  Andrew.  The  complainant  is  entitled  to  a  receiver, 
if  he  chooses  to  have  one,  and  to  have  the  usual  assignment 
to  him  under  the  practice  in  judgment  creditors'  bills,  and  to 
pursue  the  usual  remedies  in  such  cases.  He  is  entitled  to 
&  reversal  of  the  decree  below,  with  costs  of  both  courts,  and 
to  enter  a  decree  in  accordance  with  these  views. 


Fraud,  how  Pkovkd.  —  Direct  evidence  of  fraud  can  seldom  be  obtained; 
but  it  may  be  shown  by  the  conduct  of  the  parties,  the  details  of  the  trans- 
action, and  the  surrounding  circumstances:  '!!iote  to  Brown  V.  Mitchell,  11  Atn. 
St.  Rep.  759.  Mere  suspicion  alone  is  not  sufBcieat  to  establish  fraud;  it 
must  be  proved:  TiUeur  v.  Chase,  66  Miss.  476;  14  Am  St.  Rep.  577. 

Witnesses,  Impeachment  of.  — A  party  who  puts  his  adversary  upon  the 
stand  gives  him  an  opportunity  to  testify  in  his  own  behalf,  and  waives  the 
right  to  impeach  him  by  attacking  his  credibility,  but  retains  the  right  to  con- 
tradict him  by  the  testimony  of  other  witnesses  inconsistent  with  his:  Helms 
V.  Oreen,  105  N.  C.  251;  18  Am.  St.  Rep.  893.  Compare  note  to  Allen  v. 
State,  73  Am.  Dec.  776.  Where  one  of  the  parties  to  a  suit  is  examined  out 
of  court,  the  opposing  party  may  introduce  such  examination  in  evidence,  but 
does  not  thereby  so  make  the  party  his  witness  as  to  preclude  him  from  im- 
peaching him  by  showing  that  he  has  made  inconsistent  statements  out  of 
court:  Crocker  v.  Agenbroad,  122  Ind.  585. 

Fbaudulbnt  Conveyances.  —  For  conveyances  between  parties  who  are 
in  a  near  relationship  to  each  other,  considered  as  fraudulent,  see  Helm* 
V.  Oreen,  105  N.  C.  251;  18  Am.  St.  Rep.  893,  and  note;  note  to  Brown  v. 
Mitchell,  11  Am.  St.  Rep.  759. 


O'Leary  v.  Board  of  Fire  and  Water  Commis- 
sioners OF   Marquette. 

[79  michioan,  281.] 

Municipal  Corporations  —  Corporate  Aqkncy,  when  Liable  for  Nko- 
liqkmce  of  Servant.  —  An  incorporated  board  of  water  commission- 
ers, the  members  of  which  are  appointed  by  the  corporate  body  of  the 
city,  and  the  general  and  sole  purpose  of  whose  powers,  incidentally 
conferred,  is  to  examine  and  consider  all  matters  relative  to  the  water 
supply  of  such  city,  and  which  has  no  taxing  power,  and  can  only  re- 
ceive from  the  city  the  product  of  taxes  sufficient  to  pay  its  bonirls  and 
operating  expenses,  and  whose  property  is  not  subject  to  execution,  la 
not  an  agency  officially  liable  for  the  negligence  of  its  servants. 

Corporation,  What  Constitutes.  —  Board  of  Water  Commissionek.s, 
liable  a  well  as  competent  to  be  impleaded,  to  make  contracts,  ho!<l 
property,  have  a  seal,  make  by-laws,  and  generally  "  to  do  all  legal  acta 
which  may  be  necessary  and  proper  to  carry  out  the  effect,  intent,  and 
object  of  the  act "  creating  it,  although  not  in  terms  declared  to  be  » 
corporation,  is  made  such  by  the  powers  conferred. 
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MuNiciPAL  Corporation,  What  is  not.  —  A  local  corporation,  created  to 
serve  municipal  purposes,  but  which  is  not  the  direct  representative  of 
the  people  of  its  locality,  is  in  no  sense  a  municipal  corporation. 

Municipal  Corporations  —  Liability  for  Neoligencb  of  Officers.  — 
Municipal  corporations  are  not  usually  responsible  in  damages  for  the 
neglect  of  their  officers,  unless  made  so  by  statute,  nor  can  such  stat- 
utory liability  be  enlarged. 

Municipal  Corporations  —  Liability  for  Negligence  of  Agents. — 
A  city  engaged  in  constructing  a  work  which  is  its  private  property  as  a 
municipality,  and  not  a  mere  public  easement,  and  which  is  done  under 
city  employment  or  contract,  is  responsible  for  injuries  caused  by  ne- 
glect in  its  process  or  construction,  in  the  same  manner  that  it  is  respon- 
sible for  such  action  directly  injuring  private  property. 

Negligence,  when  Sdbject  to  Legislativb  Control. — It  is  for  the 
legislature  to  determine  how  far,  if  at  all,  a  corporate  body  whose  neg- 
ligence ia  imputed,  and  in  no  sense  actual,  shall  be  made  subject  to 
action  for  the  misconduct  of  its  employees. 

Imputed  Negltgencb  is  Purely  a  Question  of  Public  Policy,  and  sub- 
ject to  legislative  regulation. 

F.  0.  Clark,  for  the  appellant. 

Mapes  and  Kinlcadej  for  the  respondent. 

Campbell,  J.  Plaintiff  was  injured  by  falling  into  a  ditch 
dug  by  the  servants  of  defendant  for  laying  water-pipes.  He 
recovered  damages  to  an  extent  not  held  by  the  trial  judge  to 
be  beyond  the  merits  of  the  case;  and  if  defendant  is  liable 
at  all,  there  seems  to  be  nothing  in  the  record  to  show  error 
in  holding  the  judgment  regular  and  proper  in  law,  al- 
though, as  not  uncommon  in  such  cases,  the  jury  gave  the 
plaintiff  the  benefit  of  all  the  disputed  facts.  But  it  is  claimed 
that  under  the  statutes  regulating  its  powers,  and  those  of  the 
city  of  Marquette,  the  defendant  cannot  be  held  legaiiy  re- 
sponsible for  the  negligence  of  its  servants,  in  an  action  in 
tort  for  damages.  That  the  individual  wrong-doer,  if  there 
was  one,  by  whose  misconduct  plaintiff  was  hurt,  is  respon- 
Bible,  is  not  disputed.  Whether  the  corporation  in  charge  of 
the  public  ways  is  liable  is  not  before  us.  The  sole  question 
is,  whether  this  corporation,  which  is  created  to  subserve  cer- 
tain important  municipal  purposes,  has  been  made  responsible, 
by  law,  for  such  accidents,  when,  if  not  incorporated,  it  is  not 
shown  that  it  would  be,  is  the  only  matter  for  our  considera- 
tion; and  the  differences  existing  under  different  charters 
are  such  as  to  leave  the  matter  to  be  decided  by  its  own  facts. 

The  defendant  was  incorporated  by  "  an  act  to  create  a 
board  of  water  commissioners  in  the  village  of  Marquette,  and 
to  define  its  powers  and  duties,"  approved  March  2,  1869. 
The  subsequent  incorporation  of  the  city  merely  made  the  ne- 
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cessary  changes  to  meet  the  change  in  government.  Although 
not  in  terms  declared  to  be  a  corporation,  the  powers  given 
them  are  in  such  language  as  to  make  them  such.  They  are 
liable,  as  well  as  competent,  to  be  impleaded,  to  make  contracts, 
and  hold  property,  to  have  a  seal,  and  make  by-laws,  and  gen- 
erally "  to  do  all  legal  acts  which  may  be  necessary  and  proper 
to  carry  out  the  effect,  intent,  and  object  of  this  act."  As  all 
of  their  powers  are  confined  legally  to  the  scope  of  the  statute, 
it  is  necessary  to  consider  them.  The  members  derive  their 
appointment  from  the  corporate  body  of  the  city,  and  not  from 
the  people.  By  section  6  they  are  required  "to  examine  and 
consider  all  matters  relative  to  supplying  said  [city]  of  Mar- 
quette with  a  sufficient  quantity  of  pure  and  wholesome  water 
for  domestic  use,  also  to  provide  suitable  and  efficient  means 
for  the  extinguishment  of  fires." 

This  is  the  general  and  sole  purpose  of  all  their  incidental 
powers.  By  subsequent  sections  they  are  empowered,  under 
approval  of  the  electors  by  vote  on  that  question,  to  issue 
bonds  to  a  limited  extent,  and,  if  unable  to  pay,  to  renew 
them.  They  are  authorized  to  report  to  the  city  council, 
which  is  empovvred,  but  not  expressly  required,  to  raise  by 
tax  any  sums  beyond  the  revenue  of  the  board  necessary  to 
pay  principal  or  interest  on  the  bonds,  or  "  any  deficiency  in 
operating  expenses."  They  are  authorized,  "  after  the  neces- 
sary means  have  been  procured,  as  herein  provided,"  to  pur- 
chase necessary  lands  and  materials,  and  construct  reservoirs, 
buildings,  machinery,  and  fixtures  to  supply  water,  and  to 
provide  means  for  fire  protection,  and  are  given,  for  the  pur- 
poses of  the  "fire  department,"  the  powers  which  were  before 
possessed  by  the  village.  They  are  empowered  to  lay  pipes 
for  water,  and  to  build  hydrants,  and  to  employ  such  persons 
as  they  deem  necessary  to  perform  their  duties.  They  have 
power  to  levy  water  rates  on  consumers  on  an  equitable  basis. 
They  can  procure  lands  by  condemnation,  where  needed,  and 
on  payment  of  the  damages  into  the  city  treasury,  may  get 
the  title.  All  materials  contracted  for  or  procured  by  them 
are  exempt  from  execution. 

It  may  be  important,  in  this  connection,  to  consider  the 
legal  position  of  this  board  in  its  functions.  While  it  is  a 
local  corporation,  created  to  serve  municipal  purposes,  it  is  in 
no  sense  a  municipal  corporation,  within  the  legal  meaning  of 
that  term.  It  has  been  settled  in  this  state  that  there  can  be 
no  municipal  corporation  that  is  not  the  direct  representative 
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of  the  people  of  its  locality:  Attorney- General  v.  Board  of 
CouncilmeUf  58  Mich.  213;  55  Am.  Rep.  675;  Allor  v.  Board 
of  Auditors,  43  Mich.  76;  People  v.  Hurlbut,  24  Mich.  44;  9 
Am.  Rep.  103;  Board  etc.  v.  Board  of  Auditors,  68  Mich.  576; 
Board  of  Commissioners  v.  Common  Coun.  of  Detroit,  28  Mich. 
228;  15  Am.  Rep.  202;  Attorney- General  v.  Common  Coun.  of  De- 
troit, 29  Mich.  108;  Butler  v.  Detroit,  43  Mich.  552.  In  several 
of  these  as  in  other  cases  the  doctrine  has  been  recognized  that 
the  establishment  of  corporations  to  act  as  municipal  boards 
or  agencies  did  not  give  them  any  governmental  municipal 
authority;  and  it  is  diflBcult  to  see  how  the  incorporation  or 
non-incorporation  of  the  same  board  can  change  its  character 
in  the  performance  of  public  duties.  The  furnishing  of  water 
and  the  establishment  of  a  fire  department  are  among  the 
almost  universal  functions  of  cities;  and  the  incorporation  of 
water  and  fire  boards  appointed  by  the  city  is  only  a  conve- 
nient way  of  removing  that  business  from  the  constant  inter- 
ference of  the  ordinary  city  authorities,  with  such  safeguards 
as  are  deemed  best  for  that  purpose. 

It  was  held  in  Detroit  v.  Blackeby,  21  Mich.  84,  4  Am.  Rep. 
450,  that  cities  and  municipalities  are  not  usually  respon- 
sible in  damages  for  the  neglect  of  persons  in  public  office, 
nnlcss  made  so  by  statute;  and  it  has  been  held  in  numerous 
cases  since,  that  the  statute  liability  cannot  be  enlarged:  De- 
troit V.  Putnam,  45  Mich.  263;  McKellar  v.  Detroit,  57  Mich. 
158;  68  Am.  Rep.  357;  Mc Arthur  v.  Saginaw,  58  Mich.  357; 
65  Am.  Rep.  687;  Williams  v.  Grand  Rapids,  59  Mich,  51; 
Keyes  v.  Village  of  Marcellus,  50  Mich.  439;  45  Am.  Rep.  52. 
On  the  other  hand,  in  was  held  in  Detroit  v.  Corey,  9  Mich. 
165,  80  Am.  Dec.  78,  that  where  a  city  is  engaged  in  making 
a  work  which  is  its  private  property  as  a  municipality,  and 
not  a  mere  public  easement,  and  done  under  city  employment 
or  contract,  it  is  responsible  for  injuries  caused  by  neglect  in 
its  process  of  construction,  as  it  is  for  any  such  action  as 
directly  injures  private  property:  Pennoyer  v.  Saginaw,  8  Mich. 
634;  Ashley  v.  Port  Huron,  35  Mich.  296;  24  Am.  Rep.  552; 
Defer  v.  Detroit,  67  Mich.  346.  But  it  is  not  usually  liable 
in  other  cases.  If  this  defendant  was  the  representative  di- 
rectly of  the  people  of  Marquette  to  govern  the  city,  with 
power  to  tax  the  people  to  carry  out  its  plans,  and  held  the 
property  in  its  charge  by  proprietorship  for  its  own  purposes, 
it  would  seem  to  come  within  the  Corey  case.  But  a  city  rep- 
resents the  people  for  all  the  strict  purposes  of  local  govern- 
ment, and  has  power  to  raise  its  own  revenue.    The  legislature. 
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in  requiring  towns,  cities,  and  villages  to  answer  in  damages 
for  neglect  to  keep  roads  in  repair,  at  the  same  time  found  it 
necessary  to  remove  one  of  the  recognized  difficulties  arising 
from  lack  of  funds,  by  enabling  them  to  provide  by  taxation 
for  all  such  purposes.  The  purposes  for  which  the  present 
municipal  agency  was  created  are  entirely  for  the  protection 
of  the  city  from  fire,  and  for  promoting  its  health  by  a  supply 
of  good  water.  The  defendant  is  only  enabled  to  obtain  and 
hold  such  property  as  will  be  instrumental  to  that  end.  Every 
seizure  of  such  property,  if  allowed,  would  be  a  diminution  of 
the  power  of  defendant  to  perform  its  public  duties  in  regard 
to  public  health  and  safety.  It  not  only  has  no  taxing  power, 
but  the  city  has  no  power  to  give  it  any  taxes,  except  such  as 
will  enable  it  to  pay  its  bonds  and  "  meet  any  deficiency  in 
operating  expenses."  Its  property  is  not  subject  to  execution. 
It  cannot  be  true  that  such  an  agency  can  be  officially  liable 
to  suits  for  liabilities,  where  it  has  no  legal  means  of  raising 
funds  for  payment.'  As  already  suggested,  unincorporated 
boards  are  not  so  liable;  and  there  is  no  obvious  reason  why 
the  mere  fact  of  incorporation,  with  no  change  of  powers,  can 
change  their  liabilities. 

We  cannot  consider,  on  this  record,  any  other  question  but 
the  liability  of  this  board.  We  know  of  no  other  instance  in 
which  a  public  board  can  be  subjected  to  suit  without  means 
of  raising  money  from  the  tax-payers.  It  is  for  the  legislature 
to  determine  how  far,  if  at  all,  a  body  whose  negligence,  if  it  is 
60  called,  is  imputed,  and  in  no  sense  actual,  shall  be  made 
subject  to  suit  for  the  misconduct  of  its  employees.  There  are 
many  cases  where  such  liability  does  not  exist,  except  against 
the  immediate  individual  wrong-doer.  The  person  injured  is 
not  harmed  any  more  where  there  are  several  persons  liable 
than  where  there  is  only  one.  Imputed  negligence  is  purely  a 
question  of  public  policy,  and  subject  to  legislative  regulation. 
No  one  can  be  bound  by  this  record  except  the  immediate 
parties  to  it,  and  it  would  be  improper  to  go  beyond  it. 

The  judgment  should  be  reversed,  with  costs,  and  without  a 
new  trial.  

Municipal  Corporations  —  Liability  for  Negligence  of  Servants. — 
Municipal  corporations  are  not  ordinarily  answerable  to  persons  suffering 
injuries  through  the  negligence  of  their  officers,  agents,  or  servants:  C/u>}>e 
V.  Eureka,  78  Cal.  588;  12  Am.  St.  Rep.  113.  But  such  liability  may  be  ex- 
pressly  fixed  by  statute:  Doivninq  v.  Mason  Co.,  87  Ky.  20S;  12  Am.  St.  R.^p. 
473.  To  the  same  effect,  substantially,  is  the  rule  laid  down  in  Ed<jcrly  v. 
Coucord,  62  N.  H.  8;  13  Am.  St.  Rep.  533,  and  note. 
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Robinson  v.  Flint  and  Pere  Marquette  Rail- 
road Company. 

[79  Michigan,  323.] 

DiGHWATS,  Right  to  Usb,  for  Public  Pasture.  — The  owner  of  animals 
must  keep  them  upon  his  own  premises,  and  while  he  may  use  a  public 
highway  for  the  purpose  of  driving  them  from  place  to  place,  or  may 
.  pasture  them  therein  opposite  his  own  premises,  he  cannot  use  such  high- 
way  for  a  public  pasture,  nor  pasture  opposite  the  land  of  others  even 
when  the  animals  are  in  charge  of  a  keeper.  Such  use  is  not  an  incident 
of  travel  for  which  the  highway  is  dedicated,  and  it  is  doubtful  whether 
authority  could  be  conferred  upon  the  proper  officers  to  permit  such 
use. 

Railroads  —  Ratk  of  Speed  of  Trains,  —  Where  a  railroad  company  has 
complied  with  the  law  in  regard  to  fencing  its  road  and  constructing 
crossings,  and  has  provided  its  engines  and  cars  with  proper  appliances, 
it  is  entitled  to  the  use  of  the  road  for  the  passage  of  trains  at  all  times, 
to  increase  the  speed  of  its  regular  trains  when  behind  time,  and  to  run 
special  or  wild  trains  at  all  times.  In  such  cases,  a  rate  of  speed  of  sixty 
miles  an  hour  is  not  negligence  when  the  train  is  running  outside  of  vil- 
lages or  cities,  or  through  a  sparsely  settled  community,  and  when  the 
law  does  not  limit  the  rate  of  speed. 

Negligence  must  not  only  be  Alleged  and  Proven,  but  it  must  also  be 
shown  that  it  caused  the  injury  complained  of. 

Railroads  —  Rate  of  Speed  —  Liability  for  Injury  to  Animals. — 
Railroad  companies  are  not  required  to  slacken  the  speed  of  their  trains 
at  the  numerous  highway  crossings  in  the  country,  which  they  are  pass- 
ing every  few  minutes,  nor  are  they  obliged  to  slacken  their  speed  when 
cattle  are  in  the  highway  near  the  track.  It  is  only  when  the  engineer, 
in  the  exercise  of  due  caution,  sees  danger,  that  he  is  required  to  slacken 
speed.  He  must  then  take  all  proper  steps  to  avoid  danger.  Still,  in 
such  case,  his  first  duty  is  for  the  safety  of  his  passengers,  and  when  he 
cannot  stop  his  train  before  striking  the  animals,  he  is  justified  in  run- 
ning at  a  high  rate  of  speed,  if  in  so  doing  there  is  less  danger  of  derail- 
ing his  train,  though  the  result  is  to  render  the  escape  of  the  animals 
more  difficult. 

Negligence  —  Cattle  Running  at  Large. — An  owner,  by  turning  his 
cattle  at  large  in  a  public  highway  without  a  keeper,  is  guilty  of  con- 
tributory negligence,  and  cannot  recover  for  injury  thereto  from  collision 
with  a  train,  when  the  railroad  company  has  complied  with  the  law  in 
regard  to  fences  and  crossings,  although  the  train  was  running  at  a  high 
rate  of  speed  at  the  time  of  the  accident. 

Railroads,  Liability  of,  for  Injuries  to  Cattle  Running  at  Large. 
—  The  owner  of  cattle  running  at  large  without  a  keeper  has  no  recourse 
against  a  railroad  company  for  the  loss  of  his  property  from  collision,  in 
the  absence  of  allegation  and  proof  of  reckless,  wanton,  and  willful  con- 
duct on  the  part  of  the  company.  On  the  other  hand,  such  owner  is 
liable,  in  such  case,  for  damages  resulting  to  the  company  or  its  passen- 
gers. 

Contributory  Negligence  —  Cattle  Running  at  Large.  —  A  person 
who  permits  his  animals  to  run  at  large  where  it  is  highly  probable,  if 
not  inevitable,  that  they  will  run  into  dangerous  places,  will  be  judged 
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by  the  same  rule  as  when  he  places  himself  in  the  presence  of  danger 
and  thereby  suflFers  injury  which  his  own  prudence  might  have  avoided. 
In  either  case  he  cannot  recover  for  the  injury. 

W.  L.  Webber^  for  the  appellant. 
John  Oiberson,  for  the  respondent. 

Grant,  J.  Plaintiff's  ox  was  killed  upon  a  highway,  while 
crossing  over  the  defendant's  road,  by  a  train  of  cars.  He 
brought  suit,  claiming  that  the  ox  was  killed  by  defendant's 
negligence. 

The  declaration  contained  three  counts.  The  first  count 
Alleged  that  the  negligence  consisted  in  running  its  train  at  a 
high  and  dangerous  rate  of  speed,  and  neglecting  to  slow  up 
when  it  was  seen  that  the  ox  was  in  danger.  The  second 
count  alleged  that  the  defendant  carelessly  and  negligently 
caused  an  embankment  of  sand  and  gravel  to  be  formed  on 
each  side  of  its  track,  from  two  to  three  feet  high,  and  per- 
mitted the  same  to  remain  several  days,  and  that  the  ox  was 
retarded  in  consequence  while  crossing  the  track.  The  tliird 
count  combines  both  these  allegations  of  negligence,  and  the 
further  one  that  defendant  neglected  to  sound  the  bell  and 
blow  the  whistle  forty  rods  from  the  crossing,  as  required  by 
statute. 

The  undisputed  facts  are  these:  The  crossing  was  on  a  pub- 
lic highway  in  the  country,  near  the  plaintiff's  farm.  There 
were  two  crossings,  one  of  which  led  into  the  plaintiff's  yard, 
and  on  which  the  ox  was  killed;  but  both  were  in  the  high- 
way, and  used  by  the  public.  The  train  was  a  wild  one;  that 
is,  one  which  was  not  running  upon  schedule  time.  The  ox 
was  one  of  a  herd  about  fifteen  in  number.  All  the  others 
had  passed  over  the  track  before  the  engine  reached  the  cross- 
ing. Plaintiff  saw  the  cattle  and  the  train.  He  testifies  that 
the  engineer  blew  the  customary  danger  signals  —  three  sharp 
toots  —  when  within  about  fifteen  rods  of  the  crossing.  His 
cattle  were  running  at  large  in  the  highway.  He  knew  this, 
for  he  and  his  son  were  at  work  in  his  field  a  short  distance 
away,  and  saw  them.  He  testifies:  "I  saw  quite  a  number  of 
the  cattle  just  a  little  while  before  the  train  came  down.  They 
were  about  three  or  four  rods  east  of  the  crossing,  in  the  puhlic 
highway." 

The  bell  was  rung  automatically,  by  air.  The  testimony 
as  to  the  speed  of  the  train,  the  blowing  of  the  whistle  forty 
rods  from  the  crossing,  and   the  embankment  of  sand    and 


176  Robinson  v.  Flint  etc.  R.  R.  Co.  [Mich» 

gravel,  was  conflicting.  Some  of  plaintiff's  witnesses  esti- 
mated the  speed  at  from  fifty  to  sixty  miles  an  hour.  The  en- 
gineer testified  that  he  blew  the  whistle;  that  he  was  running 
about  forty  miles  an  hour,  till  within  about  twenty  rods  of  the 
crossing,  when  he  suddenly  saw  the  cattle  coming  towards  the 
tracks  that  he  immediately  shut  off  steam,  applied  the  brakes, 
and  did  all  he  could  to  stop  the  train,  except  to  reverse  the 
engine;  that  a  reversal  of  the  engine  would  have  endangered 
the  lives  of  those  on  board. 

The  important  question  submitted  upon  this  record  is  this: 
Was  the  plaintiff  guilty  of  contributory  negligence  in  per. 
mitting  his  cattle  to  run  at  large  in  the  public  highway,  near 
this  crossing,  without  any  keeper?  By  the  common  law, 
every  person  must  keep  his  animals  upon  his  own  premises. 
He  may  use  the  highway  for  the  purpose  of  driving  thera 
from  place  to  place.  He  cannot  use  it  for  a  public  pasture. 
He  may  pasture  in  the  highway  opposite  his  own  premises, 
for  he  is  entitled  to  the  herbage  growing  there.  He  is  nof' 
entitled  to  pasturage  opposite  the  lands  of  others,  even  when 
the  cattle  are  in  charge  of  the  keeper:  Campau  v.  Konan,  39 
Mich.  362;  Bertwhistle  v.  Goodrich,  53  Mich.  457.  Such  use  is 
not  an  incident  of  travel  for  which  the  highway  is  dedicated 
to  or  appropriated  by  the  public. 

In  Campau  v.  Konan,  39  Mich.  362,  it  was  doubted  by  this 
court  whether  authority  could  be  conferred  upon  the  board  of 
supervisors  or  any  other  body  to  permit  beasts  to  run  at  large 
upon  public  highways.  A  similar  provision  was  held  uncon- 
stitutional and  void  by  the  court  of  appeals  of  New  York; 
Tonawanda  R.  R.  Co.  v.  Hunger,  5  Denio,  255;  49  Am.  Dec. 
239.  Section  8,  act  No.  185,  Laws  of  1887,  provided  that 
the  act  should  not  apply  to  that  portion  of  the  state  lying 
north  of  the  tier  of  townships  12  north,  unless  so  ordered  by 
the  board  of  supervisors  of  any  county  lying  north  of  said  tier 
of  townships.  The  township  in  this  case  lies  north  of  that  line. 
That  act,  therefore,  conferred  no  right  to  the  use  of  the  high- 
way in  that  part  of  the  state  that  did  not  exist  at  common 
law.  The  rule  of  the  common  law  prevails  in  this  state,  and 
in  many  of  the  other  states.  The  act  above  mentioned, 
therefore,  has  no  bearing  upon  the  determination  of  the 
question  in  issue. 

It  is  to  be  presumed  that  the  defendant  had  complied 
with  the  provision  of  the  statute  in  regard  to  fencing  it» 
road,   and    constructing   this    crossing   with   due   regard    to- 
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the  safety  of  persons  and  property  passing  over  it,  and  provid- 
ing its  engine  and  cars  with  the  proper  appliances.  Having 
done  this,  it  was  entitled  to  the  use  of  its  road  for  the 
passage  of  trains  at  all  times,  to  increase  the  speed  of  its 
regular  trains  when  behind  time,  and  to  run  special  or  wild 
trains  whenever  its  business  required.  Tiie  law  did  not 
limit  the  rate  of  speed  of  its  trains.  The  business  of  tlie 
country  demands  of  railroads  rapid  transit,  both  for  persons 
and  property.  It  has  nowhere  been  held  that  a  speed  of  even 
sixty  miles  an  hour  is  negligence,  when  a  train  is  running 
through  the  country  outside  of  villages  and  cities,  or  through 
a  sparsely  settled  community.  It  is  well  known  that  trains 
are  now  being  run  in  many  parts  of  the  country  at  the  rate  of 
fifty  to  sixty  miles  an  hour. 

It  is  diflScult  to  see  how  the  blowing  of  the  whistle  forty 
rods  from  the  crossing  would  have  prevented  the  injury. 
Juries  must  not  be  left  to  conjecture-.  Not  only  must  the 
negligence  be  proven,  but  also  it  must  be  shown  that  it 
caused  the  injury.  In  Union  Pac.  R'y  Co.  v.  Shannon,  38  Kan. 
477,  a  case  very  similar  in  its  facts  to  the  case  at  bar,  the 
following  question  was  submitted  to  the  jury:  "As  the 
plaintiff  and  his  cattle  were  situated  when  the  train  was 
eighty  rods  west  of  the  crossing,  could  a  whistle  blown  upon 
the  locomotive  have  prevented  the  injury?"  To  which  the 
jury  answered:  "  We  do  not  know." 

Under  this  answer,  the  court  held  that  the  omission  to 
blow  the  whistle  was  unimportant  in  the  case.  A  contrary 
finding  by  the  jury  in  this  case,  as  well  as  in  that,  would  have 
been  mere  conjecture. 

The  fair  and  legitimate  conclusion  from  the  evidence  in 
this  case  is,  that  the  ox  was  killed  while  attempting  to  cross 
in  front  of  the  train,  and  because  the  engineer  could  not 
check  the  speed  of  the  train  in  time  to  avoid  the  accident, 
after  he  saw  the  danger.  Railroad  companies  are  not  re- 
quired to  slacken  the  speed  of  their  trains  at  tlie  numerous 
highway  crossings  in  the  country,  which  they  are  usually 
passing  every  few  minutes.  To  do  so  would  seriously  and 
unnecessarily  retard  their  and  the  public  business.  In  fact, 
they  could  not  well  fulfill  their  contracts  for  the  carriage  of 
mails,  passengers,  and  freight,  and  supply  the  growing 
demand  of  commerce.  Nor  are  they  obliged  to  slacken  their 
epeed  when  cattle  are  in  the  highway  near  the  track.  Only 
when  the  engineer,  in  the  exercise  of  due  caution,  sees 
Am.  St.  Kkp.,  Vol.  XIX. —12 
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danger,  is  he  required  to  slacken  the  speed.  He  is  then  bound, 
from  regard  for  the  rights  of  all  parties  concerned,  to  take  all 
proper  steps  to  avoid  the  danger.  But  in  such  case  the  first 
duty  of  the  engineer  is  for  the  safety  of  his  passengers,  and  it 
is  held  that,  when  he  cannot  stop  his  train  before  striking 
the  cattle,  he  is  justified  in  running  at  a  high  rate  of  speed, 
if  in  so  doing  there  is  less  danger  of  derailing  his  train,  though 
the  result  is  to  render  the  escape  of  the  cattle  more  difficult: 
1  Thompson  on  Negligence,  506,  and  cases  there  cited. 

In  turning  his  cattle  at  large  in  the  public  highway  near 
this  crossing,  without  a  keeper,  the  plaintiff  was  guilty  of 
contributory  negligence.  Due  regard  for  the  safety  of  human 
life  and  property  forbids  a  person  to  turn  his  dumb  animals 
at  large  under  such  circumstances.  This  rule  is  dictated 
alike  by  good  sense  .and  the  feeling  of  common  humanity. 
The  owner  is  conclusively  presumed  to  know  that  his  animals 
may  get  upon  the  crossing,  and  thereby  incur  not  only  the 
risk  of  their  own  destruction,  but  also  endanger  the  lives  of 
passengers  and  the  safety  of  property  of  great  value.  The 
destruction  of  plaintiff's  ox  is  as  directly  attributable  to  his 
own  negligent  act  as  to  any  negligence  alleged  against  the 
defendant. 

In  the  case  of  New  York  etc.  R.  R.  Co.  v.  Skinner,  19  Pa. 
St.  303,  the  supreme  court  of  Pennsylvania  held  that  not  only 
did  the  owner  of  cattle  running  at  large  have  no  recourse 
against  the  company  for  the  loss  of  his  property,  but  that  he 
was  liable  for  damage  resulting  to  the  company  or  its  passen- 
gers. In  that  case  the  court  say:  "  If  an  owner  suffer  his 
cattle  to  be  at  large,  it  must  be  at  a  risk  of  losing  them,  or 
paying  for  their  transgressions.     The  very  act  of  turning  them 

loose  is  negligence That  he  is  not  answerable  .... 

criminally  ....  is  because  mischief  was  not  intended  by 
him." 

In  Bennett  v.  Chicago  etc.  R^y  Co.,  19  Wis.  148,  plaintiff 
Bued  to  recover  damages  for  injury  to  a  colt  which  had  strayed 
from  a  common  upon  the  depot  grounds  of  the  defendant. 
The  court  say:  "In  permitting  the  colt  to  run  at  large  on  a 
common  adjoining  the  railroad  and  depot  grounds,  from 
whence  he  would  probably,  if  not  certainly,  stray  upon  the 
track,  and  be  exposed  to  collision  with  trains  of  cars  passing 
by,  thereby  endangering  the  lives  and  persons  of  all  on  the 
trains,  the  plaintiff  himself  was  guilty  of  very  great  negli- 
gence." 
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And  in  Chicago  etc.  R'y  Co.  v.  Goss,  17  Wis.  433.  the  court 
eay:  "If  the  owner  rashly  or  carelessly  allows  his  oxen  or 
horses  to  go  upon  the  road,  and  they  are  killed  by  the  gross 
negligence  of  the  company,  ....  it  is  gross  negligence 
against  gross  negligence,  and  there  can  be  no  apportionment 
of  damages.  In  such  cape  it  would  seem  that  nothing  short 
of  proof  of  wanton  or  malicious  injury  would  entitle  him  to 
compensation." 

In  the  case  of  Louisville  etc.  R.  R.  Co.  v.  Ballard,  2  Met.  (Ky.) 
177,  cited  by  plaintiff's  counsel,  the  court  held  that  a  peculiar 
obligation  devolved  upon  the  owner  of  cattle  to  keep  them  off 
the  tracks  of  railways,  and  that  there  could  be  no  recovery  un- 
less the  conduct  of  the  company  was  shown  to  have  been  reck- 
less, wanton,  and  willful.  In  that  case  the  declaration  alleged 
such  misconduct.  In  this  case  no  such  misconduct  is  alleged, 
nor  is  there  any  evidence  to  show  it.  A  man  who  permits  his 
dumb  beasts,  which  cannot  reason  or  appreciate  danger,  to 
roam  at  large,  where  it  is  highly  probable,  if  not  inevitable, 
that  they  will  run  into  dangerous  places,  ought  to  be  judged 
by  the  same  rule  as  when  he  places  himself  in  the  presence 
of  danger,  and  thereby  suffers  injury  which  his  own  prudence 
might  have  avoided.  In  the  latter  case,  courts  almost  uni- 
formly hold  that  he  cannot  recover.  On  what  principle  can 
he  be  entitled  to  recover  in  the  former?  The  plaintiff's  con- 
tention would  result  in  establishing  the  rule  that  he  owes  the 
defendant  no  duty  in  the  care  of  his  cattle  upon  public  high- 
ways, and  that  he  is  entitled  to  the  absolute  presumption  that 
the  defendant's  servants  will  always  operate  its  trains  with 
the  care  and  vigilance  required  by  law.  This  is  not  the  rule: 
Railroad  Co.  v.  Trust  Co.,  23  Fed.  Rep.  738.  The  circuit 
judge  should  have  charged  the  jury  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  instructed  them  to  find 
a  verdict  for  the  defendant.  It  is  unnecessary  to  notice  the 
other  assignments  of  error. 

Judgment  below  reversed,  and  new  trial  ordered. 

Nkqlioencb  —  Railways  —  Animals.  —  One  who  permits  his  cattle  to  be 
tipoii  a  railway  track  is  guilty  of  negligence:  Chicago  etc.  R.  R.  Co.  v. 
Patchin,  16  111.  198;  61  Am.  Dec.  65;  Tonawanda  R.  R.  Co.  v.  Muiigei;  5  Deiiio, 
255;  49  Am.  Hep.  239;  and  cannot  recover  damages,  unless  the  cattle  are 
killed  through  willful  or  gross  negligence  of  the  company:  Chicago  etc.  R.  R. 
Co.  V.  Oos.%  17  Wis.  428;  84  Am.  Dec.  755,  and  note.  See  extcii  led  note 
to  Savannah  etc.  R'y  Co.  v.  Oeiger,  58  Am.  Rep.  703-707;  note  to  Eamfa  v. 
Salem  etc  R.  R.  Co.,  96  Am.  Dec.  6S0-6S2.  In  North  Carolina  and  Oregon 
it  has  been  decided  that  the  owner  of  cattle  is  not  guilty  of  contributory 
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negligence  when  his  cattle  stray  upon  a  railway  track  and  are  killed:  Bethea 
V.  Raleigh  etc.  R.  R.  Co.,  106  N.  C.  279;  Moses  v.  Southern  P.  R.  R.  Co.,  1» 
Or.  385.  But  in  Moser  v.  St.  Paul  etc.  R.  R.  Co.,  42  Mi m.  480,  it  was  de- 
cided to  be  contributory  negligence  on  the  part  of  the  owner  to  voluntarily 
permit  a  valuable  horse  to  run  at  large,  contrary  to  law,  iu  the  vicinity  of  » 
railroad;  and  it  makes  no  difference  that  the  hor.se  may  be  on  a  highway 
upon  its  owner's  premises:  Johnson  v.  Minneapolis  etc.  R'y  Co.,  43  Minn.  207^ 
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[79  Michigan,  409.1 
Master  and  Servant — Liability  for  Negligence  of  Fellow-servant. 

—  The  master  is  not  liable  for  injuries  personally  sufifered  by  his  ser- 
vant through  the  negligence  of  his  fellow-servant  acting  as  such  while 
engaged  in  the  common  employment,  unless  the  master  is  chargeable 
with  negligence  in  the  selection  of  the  servant  in  fault,  or  in  retaining 
him  after  notice  of  his  incompetency. 

MA.STER  AND  SERVANT  —  LIABILITY  FOR  NEGLIGENCE  OF  SUPERIOR  SERVANT. 

—  When  a  superior  servant  orders  one  under  him  to  perform  work  dif-* 
fering  from  that  for  which  he  is  employed,  and  which  results  in  injury, 
the  superior  is  guilty  of  an  abuse  of  authority,  and  the  master  i» 
liable. 

Master  and  Servant  —  Fellow-servants.  —  When  the  negligence  of  » 
railroad  fireman  or  engineer  in  failing  to  ring  the  bell  on  the  engine  i» 
the  immediate  and  proximate  cause  of  an  injury  to  a  section-hand,  the 
latter  cannot  recover,  as  the  parties  are  fellow-servants. 

Master  and  Servant  —  Contributory  Negligence  of  Servant. — A 
servant  cannot  recover  damages  for  the  negligence  of  his  superior  ser- 
vant, if  he  was  aware  of  a  danger  which  the  superior  servant  did  not 
apprehend,  and  being  aware  of  it,  did  not  seek  to  save  himself  from 
injury;  and  the  fact  that  he  was  ordered  to  continue  work  would  not 
justify  him  in  doing  so  in  the  face  of  danger  which  was  apparent  to 
him. 

Master  and  Servant  —  Negligence  of  Master  or  Superior  Servant. 

—  Where  a  peculiar  risk,  commanded  by  the  master  or  a  superior  ser- 
vant, is  not  obvious,  an  inferior  servant  has  a  right  to  assume  that  he  is 
not  being  put  in  peril,  and  is  not  bound  to  investigate  the  risk  before 
obeying  his  orders.  He  need  not  set  up  his  own  judgment  against  that 
of  his  superiors,  but  may  rely  upon  their  advice,  and  still  more  upon 
their  orders,  notwithstanding  many  misgivings  of  his  own. 

Master  and  Servant  —  Negligence  of  Master  —  Special  Risks.  — 
When  the  master  directs  the  servant  to  do  some  dangerous  act  which 
could  be  made  safe  by  special  care  on  the  part  of  the  master,  the  ser- 
vant may  assume  that  such  special  care  will  be  taken;  and  failing  to 
exercise  such  care,  the  master  is  liable. 

Master  and  Servant  —  Negligence  of  Master  —  Liability  for  Acts 
OF  HIS  Agent.  —  When  a  master  places  the  entire  charge  of  his  busi- 
ness, or  of  a  distinct  branch  of  it,  wholly  in  the  hands  of  an  agent, 
exercising  no  discretion  and  no  oversight,  the  neglect  of  the  agent  ia> 
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exercising  ordinary  care  in  the  buainesa  of  the  master  is  a  breach  of 
duty  for  which  the  master  is  liable. 

Master  ahd  Servant  —  Negligence  of  Fellow-servants.  —A  master  ia 
not  liable  to  a  servant  for  the  neglect  of  his  fellow-servant  in  doing 
or  omitting  to  do  a  portion  of  the  common  work.  This  rule  will  not 
relieve  the  master,  whether  a  corporation  or  a  natural  person,  from  the 
duty  and  obligation  to  servants  to  furnish  safe  machinery  or  other  ap- 
paratus, and  to  observe  all  the  care  which  the  exigencies  of  the  situatinn 
reasonably  require,  as  well  as  to  employ  competent  servants. 

Master  and  Servant  —  Dutie.s  of  Master.  —  The  master  must  make  such 
regulations  and  provisions  for  the  safety  of  his  employees  as  will  affori 
them  reasonable  protection  against  dangers  incident  to  the  performance 
of  their  respective  duties.  His  duty  extends  to  the  selection  of  com- 
petent persons  to  whom  he  may  delegate  his  authority  to  take  charge 
of  and  control  the  business  in  which  the  servants  are  eniployed. 

Master  and  Servant  —  Who  are  Feli.ow-servants.  —  Where  parties  are 
fellow-servants  while  engaged  in  the  business  of  a  natural  person,  they 
should  be  so  considered  when  engaged  in  the  business  of  a  corporation; 
and  if  one  is  the  agent  or  superior  servant  while  engaged  in  the  busi- 
ness of  a  corporation,  and  through  his  negligence  another  engaged  ia  the 
same  business  is  injured,  and  for  whose  injury  the  corporation  is  liable, 
then,  under  like  circumstances,  if  it  was  the  business  of  a  natural  per- 
son, the  master  should  be  held  liable. 

Master  and  Servant  —  Who  are  Fellow-servants.  —  Whether  or  not 
persons  employed  in  a  common  enterprise  are  fellow-servants  is  not  to 
be  determined  solely  from  the  grade  or  rank  of  the  ofifeuding  or  of  the 
injured  servant.  It  is  to  be  determined  by  the  character  of  the  act  be- 
ing performed  by  the  offending  servant.  If  it  is  an  act  that  the  law 
imposes  on  the  master  to  perform,  then  the  offending  employee  is  not  a 
fellow-servant,  but  a  superior  or  agent,  for  whose  acts  the  master  is 
liable  to  his  servants. 

Master  and  Servant  —  Who  are  Fellow-servants.  —  When  the  master 
has  delegated  to  a  servant  the  care  and  management  of  the  entire  busi- 
ness, or  a  distinct  department  of  it,  and  has  charged  him  with  the  per- 
formance of  duties  toward  an  inferior  servant,  which  the  law  imposes 
upon  the  master,  then  the  superior  servant  stands  in  the  place  of  the 
master,  and  the  rule  respondeat  superior  applies. 

Master  and  Servant—  Who  are  Fellow-servants.  — Whether  or  not 
one  servant  has  power  to  employ  and  discharge  other  servants,  is  an  im- 
portant element  in  determining  whether  or  not  he  is  a  superior  servant 
for  whose  acts  the  master  is  liable;  for  when  the  offending  servant  has 
power  to  employ  and  discharge  servants,  and  to  direct  and  control  the 
injured  servant,  and  orders  him  to  do  an  act  within  the  sco])e  of  his 
employment,  thereby  exposing  him  to  a  risk  not  contemplated  in  his 
contract  of  service,  and  causing  his  injury,  or  where  the  master  has 
charged  one  servant  with  the  sole  duty  of  providing  proper  materials 
and  appliances  for  carrying  on  the  work,  and  another  servant  is  injured 
by  the  neglect  of  the  former  servant,  the  master  is  liable  to  the  injured 
servant  for  injuries  received  while  acting  under  the  orders  of  the  superior 
servant. 

Master  and  Servant—  Road-master  and  SEcnoN-iiAND  not  Fellow- 
servants.  —  A  road-master  who  has  general  charge  of  a  division  of  a 
railroad  and  of  the  section-hands  at  work  thereon,  with  power  to  em- 
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ploy  and  discharge  them,  is  not  their  fellow-servant,  but  is  the  repre- 
sentative of  the  company,  which  is  responsible  for  his  negligence  in  the 
performance  of  the  duties  delegated  to  him. 
Master  and  Servant — Master's  Liabilitt  for  Negligence  of  Agent 
OR  Vice-principal.  —  When  a  master  appoints  a  middleman  or  agent 
with  full  power  to  employ  and  discharge  those  under  him,  and  with  full 
and  absolute  control  of  the  work,  the  master  is  liable  for  his  negligence. 

Smith  and  Stevens,  and  Charles  B.  Lothrop,  for  the  appel- 
lant. 

John  A.  Fairfield,  Isaac  M.  Turner^  and  Birney  Hoyt,  for  the 
plaintiff. 

Long,  J.  This  action  is  hrought  to  recover  for  personal 
injuries  sustained  by  the  plaintiff  through  the  claimed  negli- 
gence of  the  servants  of  the  defendant.  On  the  trial  the 
plaintiff  had  verdict  and  judgment  for  nine  thousand  dollars 

The  plaintiff  had  been  in  the  employ  of  the  defendant  com- 
pany for  about  eight  years,  though  for  some  portion  of  that 
time  he  had  been  laid  off,  by  direction  of  those  in  charge  of 
the  works  of  the  company.  During  that  time,  his  employ- 
ment had  been  confined  to  the  work  as  a  section-foreman,  and 
hand  under  a  section-boss.  At  the  time  of  the  injuries  com- 
plained of,  one  George  Light  was  the  defendant's  assistant 
road-master  of  the  western  division,  having  charge  of  it& 
tracks  from  Stanton  to  Big  Rapids,  and  from  Howard  City  to 
Saginaw, — a  line  of  about  one  hundred  and  fifty  miles  of 
defendant's  road,  —  Mr.  Doyle  being  the  general  road-master. 

On  the  morning  of  November  11,  1887,  Light  having  been 
ordered  by  Doyle,^  the  general  road-master,  to  go  to  Cedar 
Lake,  east  from  Ed  more,  to  move  some  telegraph-poles,  ordered 
two  section-foremen  —  Cushton,  to  whose  gang  plaintiff  be- 
longed, and  Horton  — to  take  their  gangs  there  for  that  pur- 
pose. Light  went  with  them  from  Edmore  on  a  hand-car,  and 
assumed  charge  and  direction  of  the  work.  The  poles  were 
partially  loaded  on  a  flat-car  standing  on  a  side-track,  and  in 
loading  were  piled  much  higher  on  the  side  of  the  car  farther- 
est  from  the  pile  of  poles  than  on  the  other,  the  car  being 
blocked  up  to  prevent  its  tipping.  A  freight  train  came  along 
on  the  main  track  from  towards  Edmore,  going  eastward, 
when  Light  ordered  the  engine  of  this  train  to  be  detached 
for  the  purpose  of  moving  the  car  upon  which  the  poles  were 
being  placed,  to  another  part  of  the  yard.  The  engine,  on 
being  detached,  proceeded  eastward  beyond  the  switch;  and 
the  switch  being  then  turned,  it  was  then  backed  in  upon  the 
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switch  towards  the  car  upon  which  the  plaintiff  was  at  work, 
—  plaintiff,  with  two  other  men,  being  on  the  east  end  of  the 
car,  with  his  back  towards  the  approaching  engine,  and  stand- 
ing on  the  poles  about  five  feet  above  the  deck  of  the  car. 
Plaintiff  claims  that  the  engine  was  then  about  sixty  feet  from 
him,  when  lie  depicted  from  his  work,  and  turned  his  head 
around,  lookid  towards  the  approaching  engine,  and  said  to 
Light,  who,  plaintiff  claims,  was  standing  near  the  main  track, 
and  about  ten  feet  east  of  the  car  on  which  plaintiff  was  at 
work:  "George,  this  here  car  will  about  do;  she  is  about 
level,"  —  and  at  the  same  time  plaintiff  grabbed  hold  of  the 
poles  to  protect  himself  if  the  engine  came  back  to  the  car, 
when  Light  replied:  "  Roll  another  pole  over.  What  the  hell 
are  you  looking  at?  You  have  lots  of  time.  Roll  them  over! 
Roll  them  over! " 

While  plaintiff  and  his  witnesses  place  Light  at  this  time 
Borne  eight  or  ten  feet  east  of  the  car,  some  other  evidence 
puts  him  near  the  middle  of  it.  When  this  order  was  given 
by  Light,  plaintiff  resumed  his  work;  and  he  testifies  that  he 
went  to  work  because  Light  told  him  to;  that  Light  was  the 
boss  of  the  gang  that  day.  Plaintiff  says  that  when  he 
turned  around  to  see,  and  saw  the  engine  coming,  he  thought 
she  was  coming  to  make  the  switch  to  move  the  cars,  and  then 
he  grabbed  hold;  but  that  when  Light  told  him  to  go  to  work, 
he  did  the  same  as  the  rest,  —  went  to  work  to  roll  more  poles 
over  to  level  the  car  up,  —  and  did  not  think  they  were  going 
to  let  the  engine  come  back  on  the  car  until  they  got  through. 
On  being  asked  if  he  relied  upon  what  Light  said  in  that 
respect,  he  stated:  "  I  had  to  do  as  he  told  me,  or  maybe  I 
would  get  the  red  ticket.  I  thought  he  would  not  let  the 
engine  come  back  while  we  was  to  work  on  it." 

While  the  plaintiff  was  so  at  work  the  engine  was  backed 
down  against  the  car.  Plaintiff  was  thrown  off,  and  seriously, 
and,  as  it  is  claimed,  permanently,  injured,  and  in  a  condition 
which  wholly  prevents  him  from  doing  any  kind  of  labor.  It 
is  claimed  that  Light  took  no  steps  to  warn  the  plaintiff  of 
the  approach  of  the  engine,  or  to  prevent  the  engine  from 
striking  the  car.  Plaintiff  also  claims  that  the  bell  was 
not  rung,  and  the  jury  so  found;  that  he  was  listening  for  tl)e 
bell,  and,  had  he  heard  it,  would  have  taken  it  as  a  signal  of 
danger,  and  protected  himself. 

Mr.  Light  admits  ordering  the  engineer  to  take  the  car  upon 
which  plaintiff  and  the  others  were  at  work,  and  move  it  to 
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another  part  of  the  yard,  but  denies  that  he  gave  the  plaintiff 
the  order  clainned;  says  that  he  merely  directed  the  men  to 
level  the  poles  on  the  car,  but  gave  no  other  order  until  after 
the  accident;  that  he  stood  with  his  back  partly  to  the  east, 
and  at  right  angles  to  the  east  switch;  that  he  saw  the  engine 
pass  over  the  switch  to  the  east  and  stop,  and  did  not  see  it 
again  until  it  struck  the  car.  The  defendant  also  contended 
that  the  bell  was  being  rung  while  the  engine  was  backing 
down. 

At  the  close  of  the  testimony,  counsel  for  defendant  re- 
quested the  court  to  instruct  the  jury, — 

"  1.  If  you  find  that  the  injury  to  the  plaintiff  was  caused 
by  the  negligence  of  Mr.  Light,  the  assistant  road-master,  the 
plaintiff  cannot  recover,  for  the  reason  that  the  two  were 
fellow-servants,  and  the  master  is  not  liable  for  an  injury  to 
one  caused  by  the  negligence  of  another." 

"  3.  If  you  find  that  the  plaintiff  was  ordered  by  Mr.  Light 
to  continue  work  while  the  engine  was  approaching  the  flat- 
car  upon  which  the  plaintiff  was  at  work,  but  that  at  the  same 
time  the  bell  upon  the  engine  was  ringing,  and  the  engine  was 
backing  up,  then  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  failing  to  heed  the  warning  of  the  bell,  and  your  ver- 
dict must  be  for  the  defendant. 

"4.  If  you  find  that  such  order  was  given  by  Mr.  Light,  but 
that  afterwards  the  bell  upon  the  engine  was  rung  as  a  warn- 
ing of  the  approach  of  the  engine  to  the  flat-car,  then  the  plain- 
tiff was  guilty  of  contributory  negligence,  and  cannot  recover 
in  this  action. 

"5.  If  you  find  from  the  evidence  that  Mr.  Light  gave  the 
order  to  the  plaintiff  to  continue  work  as  the  engine  was  back- 
ing up,  but  that  the  fact  of  its  near  approach  was  not  known 
to  Mr.  Light  when  he  gave  the  order,  and  was  known  to  the 
plaintiff,  then  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  failing  to  notify  Mr.  Light  of  its  approach  and  to 
secure  himself,  and  your  verdict  must  be  for  defendant. 

"6.  If  you  find  that  Mr.  Light  gave  the  order  as  claimed 
by  plaintiff,  but  that  at  the  time  of  giving  it  the  danger  from 
the  engine  was  not  imminent,  then  the  giving  of  the  order  waa 
not  the  proximate  cause  of  the  injury,  but  the  proximate  cause 
was  his  failure  subsequently  to  warn  the  plaintiff;  and  for 
such  neglect  the  defendant  is  not  liable,  and  the  plaintiff  can- 
not recover. 

"7.  If  it  was  apparent  to  the  plaintiff,  when   he  looked 
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around  to  the  engine,  that  the  danger  of  the  engine  running 
into  the  car  was  then  impending  and  imminent,  then  the 
plain tifif  was  guilty  of  negligence  in  obeying  Light's  order, 
and  cannot  recover. 

"  8.  The  evidence  shows  that  if  the  bell  had  been  ringing  as 
the  engine  backed  down,  the  plaintiff  would  have  been  warned, 
and  would  not  have  been  injured;  and  I  charge  you  that  the 
omission  to  ring  the  bell  was  the  proximate  cause  of  the  injury, 
and  the  plaintiff  cannot  recover. 

"  9.  Under  all  the  evidence  in  the  case,  the  defendant  is  not 
liable  for  the  injury  to  the  plaintiff;  and  your  verdict  must  be, 
no  cause  of  action." 

The  court  refused  to  give  these  instructions,  but  instructed 
the  jury  that  the  negligence  of  Mr.  Light  would  be  the  negli- 
gence of  the  company,  and  for  which  a  recovery  might  be 
had. 

Defendant's  counsel  submitted  five  special  questions  for  a 
finding  of  the  jury  thereon,  as  follows:  — 

"  1.  If  the  bell  had  been  rung  as  the  engine  backed  down  on 
the  car,  would  such  ringing  have  given  warning  to  the  plain- 
tiff of  the  approach  of  the  engine? 

**  2.  Was  the  bell  upon  the  engine  ringing  when  the  engine 
was  backing  up  on  the  side-track  to  the  car  on  which  the 
plaintiff  was  at  work? 

"  3.  Would  the  accident  have  happened  if  the  bell  on  the 
engine  had  been  ringing  as  the  engine  backed  up  against  the 
flat-car? 

"4.  Was  the  accident  caused  by  the  failure  of  the  plaintiff 
to  heed  the  warning  of  the  bell  ringing? 

"  5.  At  the  time  when  the  plaintiff  turned  and  saw  the 
engine  coming,  and  tried  to  make  himself  safe,  as  he  testifies, 
was  the  danger  imminent?" 

Thfl  court  submitted  the  second,  fourth,  and  fifth  of  these 
questions  to  the  jury,  and  refused  the  others.  To  the  second, 
the  jury  answered,  "No";  to  the  fourth,  they  said  it  was  dis- 
posed of  by  their  answer  to  the  second;  and  to  the  fifth,  an- 
swered, "  No." 

The  principal  questions  argued  here  are  grouped  by  counsel 
for  defendant  under  the  four  following  heads:  — 

1.  If  Light's  negligence  was  the  cause  of  the  injury,  was 
Light,  in  doing  this  work,  the  fellow-servant  of  plaintiff? 

2.  If  he  was  not,  then  was  his  negligence  the  proxiu)ate 
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cause  of  the  accident?  or  was  such  proximate  cause  the  neglect 
of  the  engineer  or  fireman  to  ring  the  engine  bell? 

3.  Whether  appellant  was  entitled  to  have  the  two  special 
questions  1  and  3  submitted. 

4.  Was  the  special  verdict  inconsistent  with  the  general 
verdict? 

No  exceptions  were  taken  to  the  admission  or  exclusion  of 
evidence  during  the  trial  of  the  cause,  and  no  complaint  is 
made  of  the  charge  as  given. 

The  principal  contention  is,  that  the  plaintiflFand  Light  were 
fellow-servants,  and  therefore  the  defendant  company  could 
not  be  held  liable  for  the  negligence  of  Light,  even  if,  through 
his  negligence,  the  plaintiff  received  his  injuries.  It  is  too 
well  settled  in  this  state  to  need  the  citation  of  authorities 
that  the  master  is  not  liable  for  injuries  personally  suffered  by 
his  servant  through  the  negligence  of  a  fellow-servant  acting 
as  such  while  engaged  in  the  common  employment,  unless  the 
master  is  chargeable  with  negligence  in  the  selection  of  the 
servant  in  fault,  or  in  retaining  him  after  notice  of  his  in- 
competency. It  is  not  contended  in  the  present  case  that  Mr. 
Light  was  incompetent  for  the  position  held  by  him  as  assist- 
ant road-master,  but  the  claim  of  recovery  is  based  upon  the 
ground  that  he  was  not  a  fellow-servant  of  plaintiff.  Neither 
is  there  any  serious  contention  that  the  work  being  performed 
by  the  plaintiff  was  in  itself  dangerous.  The  rule,  therefore, 
that  the  master  is  bound  to  provide  a  safe  place  in  which  to 
work,  or  suitable  tools  and  materials  to  work  with,  has  no 
application  to  this  case. 

The  fact  that  the  plaintiff  was  ordered  by  Light  to  load  the 
poles  upon  the  car,  and  to  go  upon  the  car  to  level  them,  and 
his  having  done  so  in  obedience  to  the  order,  was  not  putting 
him  in  a  place  of  danger  by  the  assistant  road-master.  The 
injuries  which  he  received  did  not  grow  out  of  the  work  he  was 
ordered  to  do,  either  from  the  work  being  dangerous  in 
character,  or  the  place  in  which  he  was  working  dangerous. 
Neither  was  he  injured  by  reason  of  any  defect  in  machinery, 
tool,  or  other  appliance  he  was  called  upon  to  use.  Tliere  are 
many  cases  in  this  state  holding  that  when  a  superior  servant 
orders  one  under  him  to  perform  work  differing  from  that  for 
which  he  is  employed,  the  superior  is  guilty  of  an  abuse  of 
authority,  and  the  master  held  liable.  But  in  the  present 
case  the  work  being  done  was  in  the  ordinary  line  of  the  duty 
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of  the  section-gang.  The  ordinary  duty  is  to  keep  the  road- 
bed in  repair,  but  they  are  often  called  upon  to  load  ties, 
poles,  and  other  materials  upon  the  flat-cars,  and  to  unload 
cars;  and  they  must  be  held  to  assume  the  risk  incident  to 
such  employment. 

The  injury  resulted  either  from  the  negligence  of  Light,  in 
ordering  the  plaintiff  to  continue  the  work  while  the  engine 
was  backing  down  upon  the  car,  and  telling  him  there  was 
plenty  of  time,  thus  throwing  him  off  his  guard,  and  leading 
him  to  believe  that  Light  would  take  care  that  the  engine  did 
not  strike  the  car,  or  it  resulted  from  the  negligence  of  the  en- 
gineer or  fireman  in  not  ringing  the  bell,  which,  if  it  had  been 
rung,  might  have  given  the  plaintifl"  warning  of  the  approach  of 
the  engine,  so  that  he  could  have  steadied  himself  as  it  struck 
the  car,  and  thus  saved  himself  from  being  thrown  off,  or  it 
was  the  result  of  the  plaintifif's  own  carelessness. 

If  the  injury  grew  out  of  the  negligence  of  the  engineer  or 
fireman  in  not  ringing  the  bell,  —  if  that  was  the  immediate 
and  proximate  cause  of  the  injury,  —  the  plaintiff  would  have 
no  right  of  recovery,  as  the  law  is  well  settled  in  this  state 
that  the  engineer  and  fireman,  under  such  circumstances,  are 
the  fellow-servants  of  the  plaintifl".  It  therefore  became  a 
material  fact  in  the  case  for  the  determination  of  the  jury 
whether  the  failure  of  the  engineer  or  fireman  to  ring  the  bell 
was  the  proximate  cause  of  the  injury;  and  the  court  was  in 
error  in  not  permitting  the  jury  to  pass  upon  the  special  ques- 
tions 1  and  3  presented.  The  jury  found  that  "the  bell  was 
not  ringing  when  the  engine  was  backing  up  on  the  side-track 
to  the  car  on  which  the  plaintiff  was  at  work." 

The  plaintifl"  testified  that  if  he  had  heard  the  bell  ringing, 
he  would  have  looked  around,  and  prepared  himself  for  the 
shock.  The  answer  to  these  special  questions  —  '*  If  the  bell 
had  been  rung  as  the  engine  backed  down  on  the  car,  would 
such  ringing  have  given  warning  to  the  plaintiff  of  the  ap- 
proach of  the  engine?"  and  "Would  the  accident  have  hap- 
pened if  the  bell  on  the  engine  had  been  ringing  as  the  engine 
backed  up  against  the  flat-car?"  —  miglithave  shown  that  the 
jury  found  the  injury  was  caused  by  the  negligence  of  the 
engineer  or  fireman,  and  that  the  proximate  cause  of  the  in- 
jury was  their  negligence.  Counsel  for  plaintifl' contend  that 
these  did  not  submit  questions  of  fact,  but  possible  contingen- 
cies, if  certain  facts  which  did  not  exist  had  existed,  and  were 
therefore    not   proper   questions  for  submission    to  the  jury. 
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They  were  Bomething  beyond  mere  possibilities,  under  the 
testimony  of  the  plaintiff  himself.  He  was  a  railroad  man, — 
had  been  engaged  in  that  servies  for  a  series  of  years;  and  he 
knew,  as  he  testifies,  that  the  ringing  of  a  bell  on  an  engine  is 
evidence  that  the  engine  is  about  to  move  or  is  moving;  and 
even  people  who  are  not  versed  in  the  rules  of  railroad  com- 
panies generally  understand  this  fact.  Therefore,  according 
to  this  testimony,  if  the  bell  had  been  ringing  he  would  have 
prepared  himself  for  the  shock;  and  the  jury  might  have 
found,  if  the  question  had  been  submitted  to  them,  that  the 
accident  would  not  have  happened  if  the  bell  had  been  rung. 
This  finding  would,  in  effect,  have  been  that  the  accident  hap- 
pened through  the  negligence  of  the  engineer  or  fireman,  and 
not  through  the  fault  of  Light;  for  even  if  Light  gave  the 
order  to  plaintiff  to  continue  his  work,  and  by  such  order 
indicated  that  the  engine  would  be  kept  from  backing  down, 
yet,  if  plaintiff  knew  or  believed,  notwithstanding  Light's 
assurances,  that  the  engine  was  actually  coming,  and  would 
strike  the  car  and  place  him  in  peril,  very  naturally  he 
would  have  tried  to  save  himself. 

There  is  no  evidence  that  Light  had  control  of  the  engine, 
or  that  the  engineer  was  not  in  full  and  complete  charge  of 
her.  Evidently,  the  station  agent,  at  the  request  of  Light, 
gave  the  order  to  the  engineer  to  uncouple  from  his  train,  and 
have  the  flat-car  upon  which  the  plaintiff  was  working 
moved  forward  to  the  other  pile  of  poles.  When  the  engine 
had  backed  down  to  the  switch,  the  forward  brakeman  of  the 
freight  train  opened  the  switch,  and  then  ran  back  to  the  car 
to  make  the  coupling,  at  the  same  time  giving  the  engineer 
the  signals  to  back  down.  This  evidence  shows  that  Light 
had  nothing  to  do  with  making  the  coupling  or  giving  the  sig- 
nals. While  he  stood  near  there,  and,  as  plaintiff  testifies, 
between  the  engine  and  flat-car,  near  the  track,  there  is  no 
evidence  in  the  case  that  he  had,  or  attempted  to  exercise,  any 
control  over  the  engineer  in  the  manner  of  backing  the  engine 
down,  or  made  any  signals  to  stop  or  start.  It  was  therefore 
an  important  element  in  the  case  for  the  jury  to  determine, 
under  all  the  circumstances,  and  especially  under  the  testi- 
mony of  the  plaintiff  himself,  whether  the  failure  to  ring  the 
bell,  if  it  was  not  rung,  was  the  proximate  cause  of  the  injury; 
and  the  court  should  have  submitted  the  special  questions. 

The  court  was  also  in  error  in  refusing  to  give  the  defend- 
ant's fifth  and  seventh  requests  to  charge.     If,  as  stated  in  the 
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fifth  request,  Light  did  give  the  order  to  the  plaintiff  as 
he  claims,  but  at  that  tima  Light  did  not  know  of  the  near 
approach  of  the  engine,  and  the  plaintiff  did  know  of  its 
approach,  and  failed  to  notify  Light,  or  to  save  himself,  he 
was  guilty  of  contributory  negligence.  If  sucH  facts  existed, 
the  plaintiflF  must  have  apprehended  a  danger  which  was  not 
apparent  to  Light.  The  evidence  is  somewhat  conflicting  as  to 
whether  the  engine  came  to  a  stop  after  it  approached  or 
crossed  over  the  switch,  but  Light  testifies  that  he  saw  and 
heard  nothing  of  its  approach;  that  his  back  was  turned 
partly  towards  the  engine,  and  he  was  giving  his  attention  to 
the  men  loading  the  pples.  Plaintiff  would  have  no  right  to 
recover  damages  for  the  negligence  of  Light,  if  he  was  aware 
of  a  danger  which  Light  did  not  apprehend  and  being  uwrxre 
of  it,  did  not  seek  to  save  himself  from  injury;  and  the  fact 
that  Light  ordered  him  to  go  on  with  the  work  would  not 
justify  him  to  do  so,  in  the  face  of  danger  which  was  apparent 
to  him.  This  was  covered  by  the  seventh  request,  which 
should  have  been  given. 

The  other  requests,  as  framed  and  presented  to  the  court, 
were  properly  refused.  The  first  request  to  charge  presents 
the  most  important  question  in  the  case.  It  assumes  that 
Light  is  a  fellow-servant  of  the  plaintiff,  and  therefore  no 
recovery  could  be  had,  even  if  his  negligence  was  the  prox- 
imate cause  of  the  injury.  Under  the  circumstances  of  this 
case,  was  he  a  fellow-servant,  or  a  representative  of  the  de- 
fendant company  standing  in  the  position  of  a  superior  ser- 
vant or  agent  for  whose  negligence  defendant  company  is  to 
be  held  liable?  If  Light,  in  this  position  as  a  superior  ser- 
vant, represented  the  defendant  company,  and  the  plaintiff, 
relying  upon  the  statement  of  Light  that  he  had  lots  of  time, 
went  to  work  again  under  the  belief  that  Light  would  not  let 
the  engine  back  against  the  car  until  the  poles  had  been 
leveled  off,  and  Light  knew  that  the  engine  was  backing  up, 
or  was  in  a  position  where  he  would  have  known  it  if  he  had 
exercised  ordinary  care,  and  gave  the  plaintiff  no  warning  of 
its  approach,  and  plaintiff  did  not  know  of  its  approach,  the 
negligence  of  Light  in  permitting  the  engine  to  back  up,  and 
failure  to  give  such  warning,  would  be  the  negligence  of  the 
defendant  company,  for  which  the  plaintiff  would  be  entitlt-d 
to  recover,  if  this,  and  not  the  engineer's  or  fireman's  negli- 
gence in  failing  to  ring  the  bell,  was  the  proximate  cause  of 
the  injury.     Under  such  circumstances,  the  servant's  depend- 
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ent  and  inferior  position  is  to  be  taken  into  consideration; 
and  if  the  peculiar  risk  commanded  by  the  master  is  not 
obvious,  the  servant  has  the  right  to  assume  that  he  is  not 
being  put  in  peril,  and  is  not  bound  to  investigate  into  the 
risk  before  obeying  his  orders.  He  is  not  called  upon  to  set 
up  his  own  judgment  against  his  superiors;  and  he  may  rely 
upon  their  advice,  and  still  more  upon  their  orders,  notwith- 
standing many  misgivings  of  his  own.  And  it  is  a  general 
rule  that  if  the  master  directs  the  servant  to  do  some  act 
which  is  even  dangerous,  but  which  could  be  made  safe  by 
special  care  upon  the  part  of  the  master,  the  servant  has  the 
right  to  assume  that  such  special  care  will  be  taken;  and 
failing  to  exercise  such  care,  the  master  is  held  liable. 

The  jury  found  that  at  the  time  when  plaintiflF  turned  and 
saw  the  engine  coming,  and  tried  to  make  himself  safe,  as  he 
testifies,  the  danger  was  not  imminent;  and  from  the  issues 
submitted  to  them  under  the  charge  of  the  court,  they  also 
found  that  Light  not  only  told  the  plaintiff  there  was  lots  of 
time,  but  that  he  negligently  permitted  the  engine  to  be 
backed  against  the  car. 

The  management  of  the  affairs  of  a  railroad  company  is 
vested  in  its  board  of  directors,  and  such  powers  as  Doyle  or 
Light  possessed  and  exercised  were  such  only  as  were  dele- 
gated by  the  directors  under  the  rules  of  the  company.  So 
far  as  the  corporate  directors  are  concerned,  no  question  can 
be  made  that  for  all  purposes  they  represent  the  corporation, 
and  their  acts  as  a  board  are  the  acts  of  the  principal;  but  in 
the  management  of  its  affairs,  certain  powers  are  and  must  be 
delegated  to  agents  or  servants  who  are  clothed  with  certain 
discretionary  powers.  If  the  master  places  the  entire  charge 
of  his  business,  or  a  distinct  branch  of  it,  wholly  in  the  hands 
of  an  agent,  exercising  no  discretion  and  no  oversight,  the 
neglect  of  the  agent  of  the  ordinary  care  in  the  exercise  of  the 
business  of  the  master  thus  intrusted  to  him  is  a  breach  of 
duty  for  which  the  master  is  held  liable. 

Just  what  relation  this  superior  servant  bears  to  other  ser- 
vants it  is  often  difficult  to  determine  in  a  given  case.  The 
solution  of  the  question  must  depend  largely  upon  the  power 
delegated  to  the  superior  servant,  the  exercise  of  such  power, 
and  his  command  and  authority  over  those  acting  under  him. 
The  reciprocal  rights  and  duties  of  such  servants,  and  the 
liability  of  the  master,  are  nowhere  defined,  except  by  adjudi- 
cations of  the  courts;  and  in  some  of  the  states  the  duty  and 
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liability  of  the  master  is  pushed  much  further  than  in  others 
by  these  adjudications. 

In  this  state,  in  1862,  in  the  case  of  Michigan  Cent.  R.  R.  Co. 
V.  Leahey,  10  Mich.  199,  the  general  doctrine  was  laid  down 
that  the  master  is  not  liable  to  a  servant  for  the  neglect  of 
his  fellow-servant  in  doing  or  omitting  to  do  their  portion  of 
the  common  work.  This  rule  has  been  followed  and  approved 
in  numerous  cases,  which  have  been  so  often  cited  that  a  rep- 
etition is  unnecessary.  This  rule  grew  out  of  the  English 
doctrine  laid  down  in  Priestley  v.  Fowler,  3  Mees.  &  W.  1,  in 
1837,  and  which  has  since  been  adhered  to  in  England.  Tlie 
Massachusetts  court,  in  Farwell  v.  Boston  etc.  R.  R.  Corp.,  4 
Met.  49,  38  Am.  Dec.  339  (decided  in  1842),  adopted  tbe 
rule  of  the  English  courts.  Other  states  followed  this  rule, 
until  it  has  become  the  general  doctrine  in  all  the  American 
states.  The  reason  of  this  rule,  as  held  by  the  Massachusetts 
courts  in  the  early  case  above  cited,  is,  that  "  where  several 
persons  are  employed  in  the  conduct  of  one  common  enter- 
prise or  undertaking,  and  the  safety  of  each  depends  much  on 
the  care  and  skill  with  which  each  other  shall  perform  his 
appropriate  duty,  each  is  an  observer  of  the  conduct  of  the 
others,  can  give  notice  of  any  misconduct,  incapacity,  or  ne- 
glect of  duty,  and  leave  the  service  if  the  common  employer 
will  not  take  such  precautions  and  employ  such  agents  as  the 
safety  of  the  whole  party  may  require.  By  these  means  the 
safety  of  each  will  be  much  more  efifectually  secured  than 
could  be  done  by  a  resort  to  the  common  employer  for  indem- 
nity in  case  of  loss  by  the  negligence  of  each  other.  Regarding 
it  in  this  light,  it  is  the  ordinary  case  of  one  sustaining  an 
injury,  in  the  course  of  his  own  employment,  in  which  he 
must  bear  the  loss  himself,  or  seek  his  remedy,  if  he  have  any, 
against  the  actual  wrong-doer." 

The  rule  thus  adopted  did  not,  however,  relieve  the  master 
from  a  duty  and  obligation  to  his  servants,  whether  the 
master  be  a  natural  person  or  a  corporation,  to  furnish  safe 
machinery  or  other  apparatus,  and  to  observe  all  the  care 
which  the  exigencies  of  the  situation  reasonably  required,  as 
well  as  to  employ  competent  servants.  It  is  the  duty  of  the 
master,  also,  to  make  such  regulations  or  provisions  for  the 
safety  of  employees  as  will  afford  them  reasonable  protection 
against  the  dangers  incident  to  the  performance  of  their 
respective  duties.  This  duty  extends  to  the  selection  of  com- 
petent persons  to  whom  the  master  may  delegate  his  author- 
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ity,  to  take  charge  of  and  control  the  business  in  which  th& 
servants  are  employed.  There  is  no  diversity  of  opinion  upon 
these  propositions.  The  difficulties  arise  when  courts  ar& 
called  upon  to  determine  who  are  and  who  are  not  fellow- 
servants  in  a  given  case,  and  this  difficulty  is  made  apparent 
when  we  note  the  hundreds  of  cases  which  in  the  last  few 
years  have  found  their  way  to  the  courts  of  last  resort  in  the 
different  states  of  the  Union.  The  courts  are  not  in  harmony 
upon  this  question. 

In  Massachusetts,  it  is  said  that  this  rule  "  is  not  confined 
to  the  case  of  two  servants  working  in  company,  or  having 
opportunity  to  control  or  influence  the  conduct  of  each  other, 
but  extends  to  every  case  in  which  the  two,  deriving  their  au- 
thority and  compensation  from  the  same  source,  are  engaged 
in  the  same  business,  though  in  different  departments  of  dutyj 
....  and  it  makes  no  difference  that  the  servant  whose 
negligence  causes  the  injury  is  a  submanager  or  foreman  of 
higher  grade  or  greater  authority  than  the  plaintiff":  Holden 
v.  Fitchburg  R.  R.  Co.,  129  Mass.  268;  37  Am.  Rep.  343;  7 
Am.  &  Eng.  Ency.  of  Law,  835. 

This  rule  is  substantially  followed  in  Maine,  though  it  is 
said  that  an  exception  to  the  rule  exists  if  the  master  ha« 
delegated  to  the  foreman  or  superintendent  the  care  and  man- 
agement of  the  entire  business,  or  a  distinct  department  of  it; 
the  situation  being  such  that  the  superior  servant  is  charged 
with  the  performance  of  duties  towards  the  inferior  servant 
which  the  law  imposes  upon  the  master. 

The  rule  is  ably  discussed  by  Chief  Justice  Church  in  Flike 
V.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  553,  13  Am.  Rep.  545,  where  he 
says:  "The  true  rule,  I  apprehend,  is  to  hold  the  corporation 
liable  for  negligence  or  want  of  proper  care  in  respect  to  such 
acts  and  duties  as  it  is  required  to  perform  and  discharge  as 
master  or  principal,  without  regard  to  the  rank  or  title  of  the 
agent  intrusted  with  their  performance.  As  to  such  acts,  the 
agent  occupies  the  place  of  the  corporation,  and  the  latter 
should  be  deemed  present,  and  consequently  liable  for  the 
manner  in  which  they  are  performed.  If  an  agent  employs 
unfit  servants,  his  fault  is  that  of  the  corporation,  because  it 
occurred  in  the  performance  of  the  principal's  duty,  although 
only  an  agent  himself.  So  in  providing  machinery  or  ma- 
terials, and  in  the  general  arrangement  and  management  of 
the  business,  he  is  in  the  discharge  of  the  duty  pertaining  to^ 
the  principal." 
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In  Malone  v.  Hathaway,  64  N.  Y.  5,  21  Am.  Rep.  573,  Mr. 
Justice  Allen  makes  the  distinction  between  natural  and  arti- 
ficial persons,  and  lays  down  the  rule  that  it  is  only  wlierethe 
master  withdraws  from  the  management  of  the  business,  in- 
trusting it  to  a  middleman  or  superior  servant,  or  where,  as  in 
the  case  of  a  corporation,  the  business  is  of  such  a  nature  that 
the  general  management  and  control  thereof  is  necessarily 
committed  to  agents,  that  the  master  can  be  held  liable  to  a 
subordinate  for  the  negligent  acts  of  one  thus  placed  in  his 
stead.  Under  this  rule,  a  foreman  who  had  no  delegation  of 
power  or  control,  but  who  was  merely  charged  with  special 
duties,  was  held  to  be  a  fellow-servant:  7  Am.  &  Eng.  Ency.  of 
Law,  834.  Mr.  Wharton,  in  his  work  on  negligence,  section 
229,  says  this  doctrine  is  in  harmony  with  the  American 
cases. 

As  before  stated,  it  is  diflficult  to  lay  down  any  general  rule 
which  shall  determine  all  cases.  In  some  of  the  states,  it  is 
undoubtedly  true  that  the  master  is  held  to  a  much  stricter 
accountability  and  responsibility  for  the  acts  and  omissions  of 
those  who  are  classed  by  some  of  the  other  courts  as  fellow- 
servants;  and  the  tendency  of  modern  adjudications  is  more 
and  more  to  relax  the  rule  that  those  who  are  engaged  in  the 
same  common  enterprise  or  business  are  fellow-servants,  es- 
pecially if  it  can  be  pointed  out  that  the  one  in  fault  occu- 
pies some  higher  grade  or  more  power  than  the  party  injured. 
Especially  is  this  the  case  where  parties  are  servants  of  cor- 
porations. If  parties  are  fellow-servants  while  engaged  in  the 
business  of  a  natural  person,  the  same  rule  and  reasoning,  un- 
der like  circumstances,  ought  to  place  them  in  the  same  cate- 
gory while  engaged  in  the  business  of  a  corporation;  and  if  one 
is  the  agent  or  superior  servant  while  engaged  in  the  business 
of  a  corporation,  and  through  whose  negligent  conduct  an- 
other engaged  in  the  same  common  enterprise  is  injured,  and 
for  whose  injuries  the  corporation  is  held  liable,  then,  under 
like  circumstances,  if  it  was  the  business  of  a  natural  person, 
the  master  should  be  so  held.  Some  general  rules  may,  how- 
ever, be  laid  down  which  in  many  instances  may  serve  as  a 
guide  in  the  determination  of  the  question.  It  is  not  to  he  da 
termined  solely  from  the  grade  or  rank  of  tlie  offending  or  in 
jured  servant,  but  it  is  to  be  determined  by  the  character  of 
the  act  being  performed  by  the  ofifending  servant.  If  it  is  an 
act  that  the  law  imposes  the  duty  upon  the  part  of  the  master 
to  perform,  then  the  offending  employee  is  not  a  fellow-servant, 
AM.  St.  Kkp..  Vol.  XIX. —  13 
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but  a  superior  or  agent,  for  whose  acts  the  master  is  held 
liable. 

Again,  if  the  master  has  delegated  to  a  servant  or  employee 
the  care  and  management  of  the  entire  business,  or  a  distinct 
department  of  it,  the  situation  being  such  that  the  superior 
servant  is  charged  with  the  performance  of  duties  towards  the 
inferior  servant,  which  the  law  imposes  upon  the  master,  then 
such  superior  servant  stands  in  the  place  of  the  master,  and 
the  rule  of  respondeat  superior  applies.  Whether  or  not  the 
servant  has  power  to  employ  and  discharge  other  servants  is 
also  important  in  determining  whether  or  not  he  is  deemed  to 
be  a  superior  servant,  for  whose  acts  the  master  is  held  liable: 
Chapman  v.  Erie  R'y  Co.,  55  N.  Y.  579;  Kansas  Pac.  R'y  Co. 
V.  Salmon,  11  Kan.  83. 

When  the  oflfending  servant,  having  general  power  and  au- 
thority to  employ  and  discharge  servants,  and  having  author- 
ity to  direct  and  control  the  injured  servant,  orders  him  to  do 
an  act  not  within  the  scope  of  the  injured  servant's  employ- 
ment, whereby  he  is  exposed  to  danger  not  contemplated  in  his 
contract  of  service,  and  he  is  injured  in  so  doing,  or  where  the 
master  has  charged  a  servant  or  employee  with  the  sole  duty 
of  providing  proper  materials  and  appliances  for  carrying  on 
the  work  in  which  he  is  personally  engaged,  and  a  servant  is 
injured  by  his  neglect  so  to  do,  the  master  is  held  liable  to  the 
injured  servant  while  acting  under  the  orders  of  the  superior 
servant:  Gilmore  v.  Northern  Pac.  R^y  Co.,  18  Fed.  Rep.  866. 

These  rules  are  in  line  with  the  remarks  of  Mr.  Justice 
Cooley  in  Quincy  Mining  Co.  v.  Kitts,  42  Mich.  39,  though  the 
learned  justice,  in  finally  deciding  the  case,  held  that  Wag- 
ner did  not  stand,  in  respect  to  the  company,  in  such  position. 
It  was,  however,  remarked  by  him  that  "  when  a  servant  de- 
mands from  his  master  compensation  for  an  injury  received 
in  his  service,  it  is  necessary  that  he  trace  some  distinct  fault 
to  the  master  himself.  The  mere  fact  of  such  injury  is  no 
evidence  of  such  fault;  neither  is  the  mere  fact  that  it  resulted 
from  the  carelessness  of  some  other  person  in  the  same  em- 
ployment. The  servant  assumes  all  the  usual  risks  of  his 
employment,  and  among  these  is  the  risk  that  fellow-servants 
will  sometimes  be  careless,  and  that  injuries  will  result.  All 
that  can  be  required  of  the  master  in  that  regard  is,  that  his 
servants  shall  be  prudently  chosen,  and  that  they  shall  not 
be  retained  in  his  service  after  unfitness  or  negligence  has 
been  discovered,  and  has  been  communicated  to  him.     This 
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duty  of  due  care  in  the  employment  and  retention  of  compe- 
tent servants  is  one  the  master  cannot  relieve  himself  of  by 
any  delegation;  and  if  it  becomes  necessary  to  intrust  its 
performance  to  a  general  manager,  foreman,  or  superintendent, 
such  officer,  whatever  he  may  be  called,  must  stand  in  the 
place  of  his  principal,  and  the  latter  must  assume  the  risk  of 
his  negligence.  The  same  is  true  of  the  general  supervision 
of  his  business.  If  there  is  negligence  in  this,  the  master  is 
responsible  for  it,  whether  the  supervision  be  by  the  master  in 
person,  or  by  some  manager,  superintendent,  or  foreman  to 
whom  he  delegates  it.  In  other  words,  while  the  servant  as- 
sumes the  risk  of  the  negligence  of  fellow-servants,  he  does 
not  assume  the  risk  of  negligence  in  the  master  himself,  or  in 
any  one  to  whom  the  master  may  see  fit  to  intrust  his  super- 
intending authority."  In  support  of  this  doctrine  the  follow- 
ing cases  are  cited:  Albro  v.  Agawam  Canal  Co.,  6  Cush.  75; 
Mc Andrews  v.  Burns,  39  N.  J.  L.  117;  Malone  v.  Hathaway,  64 
N.  Y.  9;  Hard  v.  Vermont  etc.  R.  R.  Co.,  32  Vt.  473. 

In  Ryan  v.  Bagaley,  50  Mich.  179,  it  appeared  that  the 
defendant  resided  at  Pittsburgh,  and  was  proprietor  of  the 
Palmer  Iron  Mines.  Decedent,  while  working  as  a  laborer 
in  the  mine,  was  killed.  The  defense  was,  that  the  casualty 
was  owing  to  the  negligence  of  Whitesides,  who  was  a  fellow- 
servant.  It  appeared  that  Kirkpatrick  was  the  agent  of  de- 
fendant first  in  station.  He  knew  nothing  of  the  business, 
and  appointed  Whitesides  as  mining  captain,  and  with  whom 
the  defendant,  on  his  visits  to  the  mine,  consulted.  Upon 
the  question  whether  Whitesides  was  the  fellow-servant  of  the 
deceased,  the  circuit  judge  charged  the  jury:  "Now,  what 
was  the  position  of  Captain  Whitesides?  He  was  a  mining 
captain.  I  think  it  appears,  from  the  testimony,  that  he  had 
the  entire  charge  and  control  of  the  underground  work,  and 
all  the  work  generally  of  the  mine,  and  he  employed  and  dis- 
charged men.  Now,  I  charge  you  that  Captain  Whitesides, 
if  he  had  this  power  delegated  to  him,  —  to  manage  and  coii- 
trol  the  mine, — negligence  on  his  part  would  be  the  negli- 
gence of  the  owners  or  managers  of  the  mine." 

This  court,  in  considering  that  part  of  the  charge,  say: 
"Under  this  charge,  and  in  view  of  all  the  facts,  it  was  set- 
tled by  the  jury  that  Whitesides's  position  and  power  were 
as  indicated  by  the  judge.  We  are  consequently  to  consider 
that  he  was  intrusted  with  the  management  of  the  mine, 
without  direction  or  interference.     He  was   not,  in   any  true 
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sense,  a  mere  foreman,  or  department  leader,  or  subohief,  in 
a  given  sphere  of  the  mining  operations.  His  agency  covered 
the  entire  mine,  and. his  capacity  and  discretion  dominated. 
The  defendant  and  the  agent,  Kirkpatrick,  equally  regarded 
him  and  looked  to  him  as  the  one  person  to  contrive  and  exe- 
cute; and  they  were  guided  by  his  intelligence,  not  he  by 
theirs.  In  respect  to  legal  accountability,  his  negligence  was 
the  negligence  of  the  defendant.  The  case  is  within  the  prin- 
ciple stated  and  recognized  in  Quincy  Mining  Co.  v.  Kitts,  42 
Mich.  34." 

Many  cases  have  been  presented  to  this  court  involving  the 
questions  as  to  who  were  and  who  were  not  fellow-servants^ 
but  in  no  instance  has  the  question  been  presented  under  cir- 
cumstances exactly  like  the  present  case;  so  that  we  must 
determine  it  upon  its  own  peculiar  facts,  being  guided  by  the 
rules  here  laid  down.  Applying,  therefore,  the  foregoing  rules, 
BO  far  as  the  same  can  be  made  applicable  to  this  case,  is  Light 
to  be  treated  as  a  superior  servant,  for  whose  negligence,  if  any 
is  shown,  the  defendant  company  can  be  held  liable?  He  had 
general  charge  of  the  entire  length  of  about  150  miles  of  de- 
fendant's road,  and  had  under  his  control  all  the  section- 
gangs  along  that  line;  and  there  is  nothing  in  the  record 
showing  that  Doyle,  the  general  road-master,  in  any  way  in- 
terfered with  him  in  the  manner  in  which  the  work  of  t.hat 
division  was  being  conducted.  He  in  fact  controlled  that 
entire  division  absolutely,  so  far  as  employing  and  dischar- 
ging the  men  was  concerned.  The  order  came  from  Doyle 
to  remove  these  poles,  because  they  were  to  be  taken  to  an- 
other division  or  branch  of  the  same  road.  Doyle  was  not 
present  at  the  time  of  the  injury,  and  the  fair  inference  is^ 
that  whatever  power  Doyle  would  have  had,  if  present,  Light 
had  like  power,  and  represented  the  defendant  company  as 
fully  as  Doyle  would  have  done.  He  did  no  manual  labor 
himself,  but  had  the  full  oversight,  care,  and  management  of 
it.  It  is  apparent  that  the  business  of  the  railroad  could  not 
be  carried  forward  without  this  division  of  labor  and  responsi- 
bility. It  was  necessary  that  these  heads  of  departments 
and  divisions  should  be  made,  and  power  delegated  to  each 
head.  Under  such  circumstances,  and  well-settled  rules  of 
law,  it  must  be  held  that  Light  represented  the  company; 
and  for  his  negligence,  while  in  the  line  of  the  duties  so 
assigned  and  delegated  to  him,  the  company  must  be  held 
responsible. 
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It  is  evident  that  the  plaintifiF  and  the  other  section-lianda 
there  looked  upon  Light  as  the  responsible  head,  from  whom 
they  received  their  orders,  and  whom  they  were  bound  to 
obey,  or  else  they  would  receive  their  "red  tickets,"  or  dis- 
charges from  their  employment.  Any  other  rule  than  this 
■would  enable  the  master  to  escape  all  liability,  by  parceling 
out  his  work  to  different  heads  of  departments  or  divisions, 
and  retiring  from  any  management  or  control  of  it;  and  tlie 
more  he  abandoned  it  to  others,  —  the  more  he  neglected  it, 
— the  less  would  he  be  liable.  When  the  master  appoints  a 
middleman  with  such  powers  as  were  delegated  to  Light  in 
this  case,  or  where  the  business  is  of  such  a  nature  that  it  is 
necessarily  committed  to  agents,  with  full  power  to  employ 
and  discharge  those  acting  under  them,  and  with  full  and 
absolute  control  of  the  work,  the  principal  is  liable.  The 
master  is  in  a  position  to  select  such  middlemen  and  agents 
with  care,  and  in  regard  to  their  fitness  for  the  place,  and 
is  responsible  for  their  negligence:  Laning  v.  New  York  Cent. 
R.  R.  Co.,  49  N.  Y.  521;  10  Am.  Rep.  417;  Malone  v.  Hatha- 
way, 64  N.  Y.  9. 

For  the  errors  pointed  out,  the  judgment  below  must  be  set 
Aside,  with  costs,  and  a  new  trial  granted. 


Master  and  Servant  —  Vice  principal.  — Aa  to  when  and  under  what 
'Circumstances  one  will  be  considered  as  a  vice-principal,  and  not  a  fellow- 
«ervant,  see  Taylor  v  EeamviUe.  etc  R.  R.  Co.,  121  Ind.  124;  16  Am.  St.  Rep. 
372,  and  note;  LouismlU  etc.  Ry  Co.  v.  Oraham,  124  Ind.  89;  Van  Dmen  v, 
LetelUer,  78  Mich.  492;  Brown  v.  Gilchrist,  80  Mich.  56;  Missouri  P.  R'y  Co. 
V.  Wimims,  75  Tex.  4. 

Master  and  Servant.  — Who  areFkllow-servants,  and  Who  are  not: 
See  note  to  Fisk  v.  Central  Pax:.  R.  R.  Co.,  1  Am.  St.  Rep.  31-33;  Taylor 
▼.  Evansville  etc.  R.  R.  Co.,  121  Ind.  124;  16  Am.  St.  Rep.  372,  and  note.  A 
road-master  and  a  section-hand  are  fellow-servants:  Oal>-eston  etc.  R'y  Co.  v. 
Smith,  76  Tex.  611;  18  Am.  St.  Rep.  78,  and  note;  Brown  v.  Winona  etc.  R.  R. 
Co.,  27  Minn.  162;  38  Am.  Rep.  285;  and  so  is  an  engineer  and  a  section- 
hand:  Blalce  V.  Railroad  Co.,  70  Me.  60;  35  Am.  Rep.  297. 

Liability  of  Master  for  Injuries  Rkceived  through  Fellow-.ser- 
tant's  Negligence. — A  master  is  not  liable  to  a  servant  for  injuries  re- 
ceived through  the  negligence  of  a  fellow-servant  engaged  in  a  common 
employment:  Hunn  v.  Michigan  C.  R'y  Co.,  78  Mich.  513,  cited  at  length  in 
the  note  to  Adams  v.  Iron  Cliffs  Co.,  18  Am.  St.  Rep.  455  et  seq. ;  unless  the 
master  negligently  employs  an  incompetent  servant,  through  whose  negli- 
gence or  incompetency  his  fellow-servant  receives  injuries:  Kean  v.  D'^lroU 
Copper  etc  Mills,  66  Mich.  277;  11  Am.  St.  Rep.  492;  McMasier  v.  Illimis 
C.  R.  R.  Co.,  65  Miss.  264;  7  Am.  St.  Rep.  653;  Evansnlk  etr.  R.  R.  Co.  y. 
<}uyton,  115  Ind.  450;  7  Am.  St.  Rep.  458,  and  note;  note  to  Petersen  v. 
Chicago  etc.  R'y  Co.,  11  Am.  St.  Rep.  570. 
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Master  and  Servant  —  Vice-principal.  —  Master  is  answerable  to  un- 
der-servants  for  the  negligence  of  superior  servants  acting  within  the  scope 
of  their  employment,  and  who  are  given  control  and  management  of  a  part 
of  the  work  in  which  their  duty  is  that  of  superintendence:  Denver  etc. 
R.  R.  Co.  V.  DriscoU,  12  Col.  520;  13  Am.  St.  Rep.  243;  Slater  v.  Chapman, 
67  Mich.  623;  11  Am.  St.  Rep.  593,  and  note;  Louisville  etc.  R.  R.  Co.  v. 
Lafir,  86  Tenn.  335;  Taylor  v.  Evansville  etc  R.  R.  Co.,  121  Ind.  124;  16 
Am.  St.  Rep.  372,  and  note;  Missouri  F.  R'y  Co.  v.  Williams,  75  Tex.  4;  16 
Am.  St.  Rep.  867.  But  a  master  is  not  liable  in  such  a  case  unless  the 
superior  servant  stands  with  respect  to  the  injured  servant  as  the  master's 
representative:  Wilson  v.  Dunreath  etc.  Co.,  77  Iowa,  429;  14  Am.  St.  Rep. 
304. 

Master  and  Servant — Master's  Duty. — A  servant  may  act  upon  the 
presumption  that  the  masEer  will  not  expose  him  to  any  unnecessary  risk. 
He  must  know  and  avoid  patent  dangers,  but  not  latent  ones;  yet  he  may 
be  precluded  from  recovering  for  injuries  received  from  latent  dangers,  if  he 
actually  knew  of  their  existence  and  their  dangerous  character:  Mylian  v. 
Louisiana  Electric  etc.  Co.,  41  La.  Ann.  964;  17  Am.  St.  Rep.  436.  But 
knowledge  by  a  servant  of  the  unsafe  condition  of  an  appliance  does  not 
defeat  recovery,  if  it  was  not  so  dangerous  as  to  threaten  immediate  injury, 
or  if  he  might  reasonably  be  supposed  to  work  safely  on  it  by  the  use  of 
care  and  caution:  Boeder  v.  St.  Lottia  etc.  R'y  Co.,  100  Mo.  673;  18  Am.  St. 
Rep.  724. 
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Judgment  by  Disqualified  Judge,  Effect  of.  —  A  judgment  or  decre« 
rendered  by  a  judge  who  by  statute  is  disqualified  to  sit  in  the  case 
because  of  his  relationship  to  one  of  the  parties  is  void,  and  may  be 
collaterally  attacked. 

Judgment  bt  Disqualified  Judge,  Who  may  Attack.  —  A  party 
against  whom  a  judgment  or  decree  has  been  rendered  by  a  judge  dis- 
qualified to  sit  in  the  case  because  of  his  relationship  to  one  of  the  parties, 
and  who  has  neither  appeared  nor  consented  to  the  exercise  of  judicial 
functions  by  the  disqualified  judge,  is  not  estopped  from  questioning  its 
validity  in  a  collateral  proceeding.  He  need  not  contest  its  validity  by 
appealing  from  the  decree. 

Judgment  by  Disqualified  Judge,  Who  may  Attack.  —  The  grantee  of 
a  purchaser  under  a  foreclosure  decree  void  by  reason  of  the  disquali- 
fication of  the  judge  on  account  of  his  relationship  to  one  of  the  parties 
to  the  suit  at  the  time  that  the  decree  was  rendered  and  the  deed  signed 
by  such  judge,  but  who  does  not  rely  upon  the  title  thus  acquired,  and 
who  is  also  the  grantee  of  subsequent  purchasers  at  foreclosure  sales 
of  the  same  property,  is  not  estopped  from  collaterally  attacking  the 
validity  of  such  decree. 

Chadwick  and  Wood,  for  the  appellant. 

Atkinsoriy  Vance,  and  Wolcott,  and  H.  W.  Stevens,  for  the  re- 
Bpondents. 
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Champlin,  C.  J.  The  plaintiff  brings  ejectment.  The 
parties  claim  title  from  a  common  source. 

The  plaintiff  claims  title  to  an  undivided  one  eighth  of  cer- 
tain premises  through  a  deed  executed  on  a  foreclosure  of  a 
mortgage  upon  the  premises  in  question,  pursuant  to  a  decree 
of  the  circuit  court  for  the  county  of  St.  Clair,  in  chancery. 
In  this  suit  for  foreclosure,  the  complainants  were  Rebecca 
Horton,  Carlos  D.  Horton,  and  Etta  M.  Beard;  and  John 
Hibbard,  William  B.  Hibbard,  and  others  were  defendants. 
The  bill  was  taken  as  confessed  against  the  Hibbards  for 
want  of  appearance.  The  circuit  court  was  presided  over  and 
the  final  decree  signed  by  Hon.  Edward  W.  Harris,  circuit 
judge. 

The  claim  is  now  made  that  the  decree  is  void  on  ac- 
count of  the  relationship  of  the  circuit  judge  to  the  complain- 
ants in  the  cause,  which  was  as  follows:  The  wife  of  Judge 
Harris  was,  at  the  time  the  decree  was  signed,  a  niece  of  Re- 
becca Horton.  Said  Rebecca  Horton  and  the  father  of  Judge 
Harris's  wife  were  sister  and  brother.  The  judge  was  cousin 
by  marriage  of  said  Carlos  D.  Horton  and  Etta  M.  Beard,  who 
were  children  of  Rebecca  Horton.  Such  relationship  was 
known  to  said  parties  at  the  time  of  rendition  of  the  decree. 

Howell's  Statutes,  section  7245,  enacts:  "No  judge  of  any 
court  can  sit  as  such  in  any  cause  in  which  he  is  a  party,  or 
in  which  he  is  interested,  or  in  which  he  would  be  excluded 
from  being  a  juror  by  reason  of  consanguinity  or  affinity  to 
either  of  the  parties." 

This  statute,  mandatory  in  its  terms,  voices  the  universal 
sentiment  of  mankind  excluding  judges  from  sitting  in  cases 
where  they  are  parties  or  are  interested.  It  extends  and  ap- 
plies the  prohibition  of  the  common  law  relative  to  jurors  sit- 
ting in  cases  of  kinship  or  affinity  b}'^  marriage  to  judges,  and 
disqualifies  them  within  the  prohibited  degrees,  which,  at 
the  common  law,  have  been  held  to  extend  to  the  ninth.  It 
will  not  be  necessary,  under  the  record  in  this  case,  to  discuss 
the  exceptions  which  some  courts  hold  to  exist  from  necessity. 
The  circuit  judge  was  a  nephew  by  n)arriage  of  one  of  the 
complainants,  and  a  cousin  of  the  other  two,  and  was  dis- 
quahfied  from  sitting  in  the  cause,  or  signing  a  decree 
therein. 

The  next  question  is,  whether  the  decree  is  void  or  merely 
voidable.  No  judge  can  sit  in  his  own  cause.  Sliould  lie  do 
so,  a  decree   rendered    by  him    in  his  own  favor  would  be 
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utterly  void.  If  he  cannot  sit,  his  seat,  in  a  judicial  sense,  is 
vacant,  and  his  acts  are  without  judicial  sanction.  The  inhi- 
bition of  the  statute  is  the  same  where  he  is  related  to  a  party 
to  a  cause,  and  the  result  is  the  same.  The  authorities  are 
numerous  and  nearly  uniform  which  hold  that  a  judgment  or 
decree  rendered  by  a  judge  contrary  to  a  statute  like  ours  is 
void,  and  may  be  attacked  collaterally:  Foot  v.  Morgan,  1 
Hill,  654;  Oakley  v.  Aspinwall,  3  N.  Y.  547;  Estate  of  White, 
37  Cal.  192;  Chambers  v.  Hodges,  23  Tex.  104;  Fechheimer  v. 
Washington,  77  Ind.  366;  Hall  v.  Thayer,  105  Mass.  219;  7 
Am.  Rep.  513;  In  re  Ryers,  72  N.  Y.  1;  28  Am.  Rep.  88;  In 
re  Dodge  etc.  Mfg.  Co.,  77  N.  Y.  101;  33  Am.  Rep.  579;  Penin- 
sular Ry  Co.  V.  Howard,  20  Mich.  25;  Stockwell  v.  Township 
Board,  22  Mich.  349;  Shannon  v.  Smith,  31  Mich.  452;  West 
V.  Wheeler,  49  Mich.  505. 

Nothing  can  be  claimed  by  way  of  estoppel  where  the  party 
against  whom  the  judgment  has  been  rendered  or  decree  pro- 
nounced has  neither  appeared  nor  consented  to  the  exercise  of 
judicial  functions  by  the  disqualified  judge. 

Neither  was  the  decree  validated  by  the  incidental  mention 
of  the  rights  of  the  parties  to  the  mortgage  foreclosed  in  the 
case  of  Pool  v.  Horton,  45  Mich.  404.  It  is  true  that  the 
opinion  states  the  fact  of  the  foreclosure  of  the  mortgage  by 
Rebecca  Horton,  Carlos  D.  Horton,  and  Etta  M.  Beard,  but 
the  validity  of  that  foreclosure  was  not  in  issue,  and  the  priority 
of  their  rights  was  not  made  to  depend  upon  the  foreclosure, 
but  upon  the  date  of  their  mortgage,  and  their  equitable  rights 
under  it. 

It  appears  from  the  findings  of  fact  that  a  sale  was  made 
under  the  foreclosure  decree  questioned  here,  on  July  21, 
1879,  and  the  premises,  being  an  undivided  one-fourth  part, 
were  bid  in  by  the  complainants,  Rebecca  Horton  and  Etta  M. 
Beard,  and  conveyed  to  them  jointly  by  commissioner's  deed; 
and  it  further  appears  that  defendant  Howard  became  a 
purchaser  at  foreclosure  sales  of  two  other  mortgages, 
overing  the  property  in  dispute,  but  both  of  which  were 
subject  to  the  mortgage  under  which  the  plaintiff"  claims. 
He  also  purchased  of  the  First  National  Bank  its  claim 
acquired  through  a  foreclosure  sale  upon  a  mortgage  which 
was  also  subsequent  and  subject  to  the  mortgage  under 
which  plaintiff"  claims.  The  defendant  made  his  first  pur- 
chase under  the  sale  upon  the  Pool  mortgage  on  May  13,  1881, 
and    before   making  the  other  purchases;  and  on  October  4, 
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1881,  he  purchased  from  Etta  M.  Beard  an  undiveded  one 
eighth  of  the  premises  in  question.  The  only  claim  that  Etta 
M.  Beard  had  to  the  premises  was  that  arising  out  of  the 
mortgage  before  spoken  of,  and  the  proceedings  to  foreclose  it, 
and  in  which  the  decree  of  foreclosure  is  attacked. 

It  is  claimed  by  the  plaintiff's  counsel  that  by  purchasing 
the  interest  conveyed  to  Etta  M.  Beard  by  the  commissioner's 
deed  of  date  July  21,  1879,  the  defendant  has  assented  to  its 
validity,  and  cannot  now  be  heard  to  question  its  binding 
force.  But  it  does  not  appear  that  he  has  ever  asserted  any 
rights  under  this  purchase,  relying  upon  the  validity  of  the 
deed  from  Etta  M.  Beard.  On  the  contrary,  he  does  not  appear 
to  have  considered  it  of  any  efficacy,  for,  after  such  purchase, 
the  record  shows  that  he  purchased  from  the  bank  and 
from  Smith  these  same  premises  obtained  by  them  upon 
foreclosure  of  subsequent  mortgages,  and  which  he  need 
not  have  done  if  the  decree  under  which  Etta  M.  Beard 
obtained  her  deed  was  valid.  I  do  not  think,  in  view  of  all 
the  facts,  that  this  purchase  from  Etta  M.  Beard,  and 
receiving  a  deed  from  her,  estops  him  from  questioning  the 
validity  of  the  decree. 

The  defendant  entered  into  possession  of  the  land  in 
controversy  in  1879,  under  an  agreement  with  the  bank, 
which  held  a  deed  given  on  foreclosure,  dated  June  14,  1879, 
and  has  continued  in  possession  since,  and  his  possession  and 
claim  of  title  has  been  open  and  hostile  to  the  claim  of 
plaintiff  ever  since;  so  that  it  cannot  be  said  that  he  is 
chargeable  with  delay  in  asserting  the  invalidity  of  the 
plaintiff's  claim.  If  any  laches  is  imputable,  it  is  to  the 
plaintiff,  rather  than  the  defendants. 

It  is  furthermore  urged  that  the  remedy  of  the  defendants 
was  by  appeal,  and  to  have  raised  and  contested  the  question 
of  the  validity  of  the  decree  in  the  appellate  court.  But 
the  decree  in  the  court  below  was  taken  upon  the  matter  of  the 
bill  as  confessed  for  want  of  an  appearance.  The  defendants 
could  not  be  presumed  to  know  that  a  decree  could  be  entered 
against  them  by  a  judge  disqualified  on  the  ground  of  kinsliip 
or  affinity.  And  as  the  record  does  not  disclose  the  fact,  it  is 
not  quite  clear  how  the  question  could  be  raised  upon  the 
record  upon  appeal. 

But  the  objection  reaches  further  than  the  mere  rights  of 
parties  to  the  suit.  It  involves  the  administration  of  justice 
before  unprejudiced  and  impartial  t^'ibunals   whose  judicial 
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acts  the  public  are  interested  in  placing  above  the  plane  of 
criticism  or  reproach.  If  a  decree  of  an  inferior  court  may 
be  sustained  because  an  appeal  will  lie,  what  shall  bo  done 
when  a  decree  of  a  court  of  last  resort  is  passed  and  entered 
by  judges  interested  or  related  to  the  parties?  It  cannot  be 
corrected  by  appeal.  The  statute  applies  to  all  judges  and 
to  all  courts,  and  renders  their  acts  coram  nonjudice. 

In  Peninsular  R^y  Co.  v.  Howard,  20  Mich.  25,  it  was  said: 
"  It  is  not  a  matter  of  discretion  with  the  judge  or  other  per- 
son acting  in  a  judicial  capacity,  nor  is  it  left  to  his  own  senso 
of  propriety  or  decency;  but  the  principle  forbids  him  to  act 
in  such  capacity  at  all  when  he  is  thus  interested,  or  when  he 
may  possibly  be  subjected  to  the  temptation.  His  powers  are 
absolutely  subject  to  this  limitation." 

And  in  Stockwell  v.  Township  Boards  22  Mich.  350,  it  was 
said:  "The  immediate  rights  of  the  litigants  are  not  the  only 
objects  of  the  rule.  A  sound  public  policy,  which  is  inter- 
ested in  preserving  every  tribunal  appointed  by  law  from 
discredit,  imperiously  demands  its  observance." 

The  judgment  of  the  circuit  court  must  be  aflBrmed. 


Judgment  bt  Disqxtalifibd  Judge.  —  As  to  the  validity  and  effect  of  a 
judgment  rendered  by  a  disqualified  judge,  see  extended  note  to  Moaea  ▼. 
JuVan,  84  Am.  Dec.  126-133.  In  Frevert  v.  Svn/l,  19  Nev.  363,  it  is  decided 
that  the  acts  of  a  diaqaalified  judge  involving  judicial  discretion  are  void. 
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[43  UlKNESOTA,  1.] 

Wasts  bt  Moktgagor  in  Possession  or  Real  Estate  will  not  bb  En- 
joined, unless  the  acts  complained  of  are  such  as  may  render  the  secarity 
insufficient  for  the  satisfaction  of  the  debt,  or  of  doubtful  sufficiency. 
The  mortgagee  is.  however,  entitled  to  have  the  mortgaged  property 
preserved  as  sufficient  security  for  the  payment  of  his  debt,  and  it  is 
not  enough  that  its  value  may  be  barely  equal  to  the  debt. 

Injunction.    The  opinion  states  the  case. 
Oscar  Taylor^  for  the  appellant. 
Reynolds  and  Stewart,  for  the  respondent. 

Dickinson,  J.  This  is  an  action  to  restrain  the  defendant 
from  quarrying  and  disposing  of  granite  rock  from  land  mort- 
gaged by  the  defendant  to  the  plaintiff,  in  April,  1887,  to  se- 
cure a  debt  of  one  thousand  dollars,  to  become  due  two  years 
after  that  time.  The  land  is  of  the  area  of  four  acres.  Its 
principal  value  is  in  the  granite  quarry  thereon.  The  removal 
of  this  material  depreciates  the  value  of  the  land  to  the  extent 
of  such  removal;  but  the  quarrying  by  the  defendant  has  not 
been  carried  on  to  such  an  extent  as  to  so  far  impair  the  value 
of  the  land  as  to  render  it  insufficient  security  for  the  plain- 
tiff's debt,  nor  has  he  threatened  to  do  so.  The  court,  finding 
the  facts  to  be  substantially  as  above  stated,  considered  that 
the  plaintiff  was  not  entitled  to  an  injunction.  On  this  appeal 
we  are  only  to  consider  whether,  upon  the  facts  found,  the 
legal  conclusion  of  the  court  was  right. 

While  some  authority  may  be  found  in  support  of  the  claim 
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of  the  appellant  that  a  mortgagee  is  entitled  to  an  injunction 
restraining  any  acts  of  waste  by  a  mortgagor  in  possession 
which  may  diminish  the  value  of  the  mortgaged  property,  yet 
the  great  weight  of  authority,  both  in  England  and  in  this 
country,  is  to  the  eflfect  that  equity  will  not  interfere  in  such 
cases  unless  the  acts  complained  of  are  such  as  may  render 
the  security  insufficient  for  the  satisfaction  of  the  debt,  or  of 
doubtful  fiufficiency:  King  y.  Smith,  2  Hare,  239;  Humphreys 
V.  Harrison,  1  Jacob  &  W.  581;  Hippesley  v.  Spencer,  5  Madd. 
422;  Harper  v.  Aplin,  54  L.  T.,  N.  S.,  383;  Coker  v.  Whillock, 
54  Ala.  180;  Scott  v.  Wharton,  2  Hen.  &  M.  25;  Buckout  v. 
Swift,  27  Cal.  433;  87  Am.  Dec.  90;  Vanderslice  v.  Knapp,  20 
Kan.  647;  Harris  v.  Bannon,  78  Ky.  568;  Van  Wycky.  Alliger, 
6  Barb.  507,  511;  Snell's  Equity,  304;  1  Watson's  Comp. 
Eq.  746;  2  Story's  Eq.  Jur.,  sec.  915;  High  on  Injunctions, 
2d  ed.,  sees.  693,  694;  Bispham's  Equity,  4th  ed.,  sec.  433;  1 
Jones  on  Mortgages,  4th  ed.,  sec.  684;  1  Lead.  Cas.  Eq.,  4th 
Am.  ed.,  992,  1021;  Kerr  on  Injunctions,  2d  Am.  ed.,  84.  In 
numerous  other  cases  we  find  that  the  courts,  in  stating  the 
grounds  upon  which  equity  will  interfere,  seem  to  regard  it  as 
a  necessary  condition  that  the  sufficiency  of  the  security  be 
threatened:  See  Cooper  v.  Davis,  15  Conn.  556;  Gray  v.  Bald- 
win, 8  Blackf.  164;  Hastings  v.  Perry,  20  Vt.  272;  Fairbank  v. 
Cudworth,  33  Wis.  358.  From  the  proposition  which  we  have 
stated  as  an  established  principle  of  equity,  it  is  not  to  be 
understood  that  equity  will  not  interfere  unless  the  acts  threat- 
ened are  such  as  may  reduce  the  value  of  the  mortgaged 
property  below  the  amount  of  the  debt.  On  the  contrary,  as 
was  considered  in  King  v.  Smith,  2  Hare,  239,  we  think  that 
the  mortgagee  is  entitled  to  be  protected  from  acts  of  waste 
which  would  so  far  impair  the  value  of  the  property  as  to 
render  the  security  of  doubtful  sufficiency.  He  is  entitled  to 
have  the  mortgaged  property  preserved  as  sufficient  security 
for  the  payment  of  his  debt,  and  it  is  not  enough  that  its  value 
may  be  barely  equal  to  the  debt.  That  would  not  ordinarily 
be  deemed  sufficient  as  security  to  one  whose  purpose  is  to 
secure  payment,  and  not  to  become  a  purchaser  of  the  prop- 
erty at  its  market  value.  And  not  only  must  it  be  considered 
that  the  mortgage  is  held  to  secure  payment  of  the  debt,  and 
not  for  the  purpose  of  converting  the  mortgagee  into  a  pur- 
chaser, but  that  if  the  debt  is  not  yet  mature  it  is  to  be  con- 
sidered whether,  during  the  time  which  may  elapse  before 
wiaturity,  the  present  value  of  the  property  may  not  become 


Feb.  1890.]  Stensgaard  v.  Smith.  205 

depreciated  from  causes  not  now  known.  It  does  not  appear 
that  the  court  in  this  case  failed  to  regard  these  considera- 
tions. 

Judgment  aflBrmed.  

Wastk  by  Mortgagor  in  Possession  —  Injunction.  —  A  vendee  in  po«- 
oession,  under  an  executory  contract  for  the  sale  of  land  in  which  the  vendor 
retains  title,  may  be  enjoined  from  committing  waste,  wiien  the  vendor 
shows  that  he  has  no  security  but  the  land,  and  that  its  value  is  thereby 
impaired:  Moses  v,  Johnson,  88  Ala.  517;  16  Am.  St.  Rep.  58;  and  a  vendor's 
position,  when  he  has  not  conveyed  title  to  the  land  sold,  is  similar  to  that 
of  a  mortgagee:  Salmon  v.  Hoffman,  2  Cal.  1.S8;  56  Am.  Dec.  322,  and  note. 
Compare  Verner  v.  Beiz,  46  N.  J.  Eq.  256;  post,  p.  000,  and  note. 
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[43  Minnesota,  11.] 
MCTCALITY  OV  OBLIGATION   ESSENTIAL  TO   BiNDINO  CONTRACT.  —  An  instm- 

ment  signed  by  an  owner  of  real  estate  and  given  to  a  real  estate  broker, 
declaring  that  in  consideration  of  the  latter 's  agreeing  to  act  as  agent  for 
the  sale  of  certain  laud  the  former  thereby  gave  to  the  latter  the  exclu- 
sive right  for  three  months  to  sell  the  same  and  promised  to  pay  a  stated 
commission  for  making  a  sale,  is  not  a  contract,  because  there  is  no  mu- 
tuality of  obligation,  nor  any  other  consideration  for  the  agreement  of 
the  party  who  signed  it,  and  so  long  as  it  remained  a  mere  present  au- 
thorization to  sell,  without  contract  obligations  having  been  fixed,  it  wa» 
revocable  by  the  party  who  signed  it  at  any  time  before  a  sale  was 
effected.  The  mere  receiving  of  this  instrument  by  the  party  to  whom 
it  was  given  did  not  iiTiport  an  agreement  on  his  part  to  so  act  as  agent, 
nor  did  the  fact  that  he  tried  for  a  month  to  sell  the  land  fix  that  obliga- 
tion upon  him;  for  such  acts  on  his  part  are  referable  to  the  naked  present 
power  to  sell,  and  proof  of  these  facts  is  not  sufficient  to  sustain  an  aver- 
ment of  a  contract  entered  into. 

Action  to  recover  thirteen  thousand  dollars  damages  for 
breach  of  the  alleged  contract  set  forth  in  the  opinion.  The 
complaint  alleged  that  immediately  after  the  date  of  the  con- 
tract the  land  described  in  it  rapidly  increased  in  value,  and 
that  within  the  period  of  three  months  designated  in  the  con- 
tract the  plaintiff  could  and  would  have  sold  it  for  thirty 
thousand  dollars  had  not  the  defendant  broken  the  contract 
by  conveying  the  land  to  another.  A  verdict  was  directed 
for  the  defendant,  a  new  trial  was  refused,  and  the  phuntiflf 
appealed.     Other  facts  are  stated  in  the  opinion. 

John  W.  Willis  and  Charles  A.  Willard,  for  the  appellant. 

Kueffner  and  Fauntleroy,  for  the  respondent. 
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Dickinson,  J.  This  action  is  for  the  recovery  of  damages 
for  breach  of  contract.  The  rulings  of  the  court  below,  upon 
the  trial,  were  based  upon  its  conclusion  that  no  contract  was 
shown  to  have  been  entered  into  between  these  parties.  We 
are  called  upon  to  review  the  case  upon  this  point.  The 
plaintiff  was  engaged  in  business  as  a  real  estate  broker.  On 
the  11th  of  December,  1886,  he  procured  the  defendant  to  exe- 
cute the  following  instrument,  which  was  mostly  in  printed 
form:  — 

"St.  Paul,  Dec.  11,  1886. 

"In  consideration  of  L.  T.  Stensgaard  agreeing  to  act  as 
agent  for  the  sale  of  the  property  hereinafter  mentionod,  I 
have  hereby  given  to  said  L.  T.  Stensgaard  the  exclusive  sale, 
for  three  months  from  date,  the  following  property,  to  wit 
[here  follows  a  description  of  the  property,  the  terms  of  sale, 
and  some  other  provisions  not  necessary  to  be  stated].  I 
further  agree  to  pay  said  L.  T.  Stensgaard  a  commission  of 
two  and  one  half  per  cent  on  the  first  two  thousand  dollars, 
and  two  and  one  half  per  cent  on  the  balance  of  the  purchase 
price,  for  his  services  rendered  in  selling  of  the  above-men- 
tioned property,  whether  the  title  is  accepted  or  not,  and  also 
whatever  he  may  get  or  obtain  for  the  sale  of  said  property 
above  seventeen  thousand  dollars  for  such  property,  if  the 
property  is  sold.  John  Smith." 

The  evidence  showed  that  the  plaintiff  immediately  took 
steps  to  effect  a  sale  of  the  land,  posted  notices  upon  it,  pub- 
lished advertisements  in  newspapers,  and  individually  solicited 
purchasers.  About  a  month  subsequent  to  the  execution  by 
the  defendant  of  the  above  instrument,  he  himself  sold  the 
property.  This  constitutes  the  alleged  breach  of  contract  for 
which  a  recovery  of  damages  is  sought. 

The  court  was  justified  in  its  conclusion  that  no  contract 
was  shown  to  have  been  entered  into,  and  hence  that  no  cause 
of  action  was  established.  The  writing  signed  by  the  defend- 
ant did  not  of  itself  constitute  a  contract  between  these  par- 
ties. In  terms  indicating  that  the  instrument  was  intended 
to  be  at  once  operative,  it  conferred  present  authority  on  the 
plaintiff  to  sell  the  land,  and  included  the  promise  of  the 
defendant  that  if  the  plaintiff  should  sell  the  land,  he  should 
receive  the  stated  compensation.  This  alone  was  no  contract; 
for  there  was  no  mutuality  of  obligation,  nor  any  other  con- 
sideration for  the  agreement  of  the  defendant.  The  plaintiff 
did  not  by  this  instrument  obligate  himself  to  do  anything. 
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and  therefore  the  other  party  was  not  bound:  Bailey  v.  Au»- 
Irian,  19  Minn.  465,  535;  Tarbox  v.  Goizian^  20  Minn.  122, 
139.  If,  acting  under  the  authority  thus  conferred,  the 
plaintiff  had,  before  its  revocation,  sold  the  land,  such  per- 
formance would  have  completed  a  contract,  and  the  plaintiff 
would  have  earned  the  compensation  promised  by  the  defend- 
ant for  such  performance:  Andreas  v.  Holcombe,  22  Minn.  339; 
Ellsworth  V.  Southern  Minn^  Ry  Extension  Co.,  31  Minn.  543. 
But  so  long  as  this  remained  a  mere  present  authorization  to 
sell,  without  contract  obligations  having  been  fixed,  it  was 
revocable  by  the  defendant.  The  instrument  does,  it  is  true, 
commence  with  the  words:  "In  consideration  of  L.  T.  Stens- 
gaard  agreeing  to  act  as  agent  for  the  sale  of  the  property," 
etc.;  but  no  such  agreement  on  the  part  of  the  plaintiff  was 
shown  on  the  trial  to  have  been  actually  made,  although  it 
was  incumbent  upon  him  to  establish  the  existence  of  a  con- 
tract as  the  basis  of  his  action.  This  instrument  does  not 
contain  an  agreement  on  the  part  of  the  plaintiff,  for  he  is  no 
party  to  Its  execution.  It  expresses  no  promise  or  agreement, 
except  that  of  the  defendant.  It  may  be  added  that  the  lan- 
guage of  the  "consideration"  clause  is  not  such  as  naturally 
expresses  the  fact  of  an  agreement  having  been  already  made 
on  the  part  of  the  plaintiff.  Of  course,  no  consideration  was 
necessary  to  support  the  present,  but  revocable,  authorization 
to  sell.  It  is  difficult  to  give  any  practical  effect  to  tliis 
clause  in  the  construction  of  the  instrument.  It  seems  prob- 
able, in  the  absence  of  proof  of  such  an  agreement,  that  this 
clause  had  no  reference  to  any  actual  agreement  between  these 
parties,  but  was  a  part  of  the  printed  matter  which  the  plain- 
tiff had  prepared  for  use  in  his  business,  with  the  intention  of 
making  it  effectual  by  his  own  signature.  If  he  had  appended 
to  this  instrument  his  agreement  to  accept  the  agency,  or  even 
if  he  had  signed  this  instrument,  this  clause  would  have  had 
an  obvious  meaning. 

This  instrument,  executed  only  by  the  defendant,  was 
effectual,  as  we  have  said,  as  a  present,  but  revocable,  grant 
of  authority  to  sell.  It  involved,  moreover,  an  offer  on  the 
part  of  the  defendant  to  contract  with  the  plaintiff  that  the 
latter  should  have,  for  the  period  of  three  months,  the  exclu- 
sive right  to  sell  the  land.  This  action  is  based  upon  thu 
theory  that  such  a  contract  was  entered  into;  but  to  consti- 
tute such  a  contract,  it  was  necessary  that  the  plaintiff  BhouUl 
in  some  way  signify  his  acceptance  of  the  offer,  so  as  to  place 
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himself  under  the  reciprocal  obligation  to  exert  himself  dur- 
ing the  whole  period  named  to  effect  a  sale.  No  express 
agreement  was  shown.  The  mere  receiving  and  retaining  this 
instrument  did  not  import  an  agreement  thus  to  act  for  the 
period  named,  for  the  reason  that  whether  the  plaintiff  should 
be  willing  to  take  upon  himself  that  obligation  or  not,  he 
•might  accept  and  act  upon  the  revocable  authority  to  sell  ex- 
pressed in  the  writing;  and  if  he  should  succeed  in  effecting 
a  sale  before  the  power  should  be  revoked,  he  would  earn  the 
commission  specified.  In  other  words,  the  instrument  was 
presently  effectual  and  of  advantage  to  him,  whether  he  chose 
to  place  himself  under  contract  obligations  or  not. 

For  the  same  reason  the  fact  that  for  a  day  or  a  month  he 
availed  himself  of  the  right  to  sell  conferred  by  the  defendant, 
by  attempting  to  make  a  sale,  does  not  justify  the  inference, 
in  an  action  where  the  burden  is  on  the  plaintiff  to  prove  a 
contract,  that  he  had  accepted  the  offer  of  the  defendant  to 
conclude  a  contract  covering  the  period  of  three  months,  so 
that  he  could  not  have  discontinued  his  efforts  without  render- 
ing himself  liable  in  damages.  In  brief,  it  was  in  the  power 
of  the  plaintiff  either  to  convert  the  defendant's  offer  and  au- 
thorization into  a  complete  contract,  or  to  act  upon  it  as  a  naked 
revocable  power,  or  to  do  nothing  at  all.  He  appears  to  have 
simply  availed  himself,  for  about  a  month,  of  the  naked  pres- 
ent right  to  sell  if  he  could  do  so.  He  cannot  now  complain 
that  the  land-owner  then  revoked  the  authority,  which  was 
still  unexecuted.  It  may  be  added  that  there  was  no  attempt 
at  the  trial  to  show  that  the  plaintiff  notified  the  defendant 
that  he  was  endeavoring  to  sell  the  land ;  and  there  is  but  little, 
if  any,  ground  for  an  inference  from  the  evidence  that  the  de- 
fendant in  fact  knew  it. 

The  case  is  distinguishable  from  those  where,  under  a  uni- 
lateral promise,  there  has  been  a  performance  by  the  other 
party,  of  services,  or  other  thing  to  be  done,  for  which,  by  the 
terms  of  the  promise,  compensation  was  to  be  made.  Such 
was  the  case  of  Goward  v.  Waters,  98  Mass.  596,  relied  upon 
by  the  appellant  as  being  strictly  analogous  to  this  case.  In 
the  case  before  us,  compensation  was  to  be  paid  only  in  case 
of  a  sale  of  the  land  by  the  plaintiff.  He  can  recover  nothing 
for  what  he  did,  unless  there  was  a  complete  contract;  in 
which  case,  of  course,  he  might  have  recovered  damages  for 
its  breach. 

Order  affirmed. 
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CoNTRAcrrs  —  MuruALrry. —  As  to  the  requisite  mutuality  of  contract*,  bpc 
note  to  Benedict  v.  Lynch,  7  Am.  Dec.  492-494;  Eno  v.  Woodwortli,  4  N.  Y. 
249;  53  Am.  Dec.  370,  and  note.  There  must  be  a  mutual  agreement  of  the 
parties,  to  constitute  a  valid  and  binding  contract:  Pittsburg  etc  Co.  v.  Sluck, 
42  La,  Ann.  107. 

Contract  —  Acceptance.  —  In  order  to  make  an  offer  binding  as  a  contract, 
it  must  be  accepted  by  the  other  party,  thereby  making  a  mutual  agreement: 
Warden  v.  Williama,  62  Mich.  50. 


Hall  v.  Pillsbury. 

|43  Minnesota,  3.;.] 

Commingled  Grain  in  Warehouse,  Title  to,  in  Depositor.  —The  delivery 
of  grain  for  storage  in  a  warehouse  is  a  bailment,  under  the  Minnesota 
statute,  and  the  title  thereto  remains  in  the  depositor,  who  is  deemed 
to  be  the  owner  of  grain  in  the  warehouse  to  the  amount  of  his  deposit, 
although  the  identical  grain  that  he  deposited  may  have  been  removed^ 
and  other  grain  of  like  kind  and  quality  substituted  in  its  stead. 

HoLDKRS  OF  Grain-receipts,  Tenants  in  Common.  —  The  holders  of  receipts 
for  grain  of  the  same  kind  and  quality  deposited  in  a  warehouse  am 
tenants  in  common  of  the  mass  of  grain  of  that  kind  and  quality  in  tht' 
warehouse,  the  interest  of  each  being  limited  to  the  amount  called  for 
by  his  receipt;  and  where  the  warehouseman  puts  his  own  grain  in  the 
warehouse,  he  becomes  a  tenant  in  common  with  the  other  depositors,  his 
interest  in  the  mass  being  limited  to  the  excess  above  what  is  necessary 
to  meet  his  outstanding  receipts. 

Sale  of  Grain  by  Warehouseman,  when  Conversion.  —  If  a  warehouse- 
man  sells  as  his  own,  grain  beyond  the  amount  of  the  excess  above  that 
necessary  to  meet  his  outstanding  receipts,  without  express  consent  of 
the  depositors  in  his  warehouse,  his  sale  passes  no  title,  and  the  owners 
may  follow  the  grain  into  the  hands  of  the  purchaser,  and  recover  of  him 
for  a  conversion. 

Conversion.     The  opinion  states  the  case. 

Ralph  Whelan,  for  the  appellants. 

B.  S.  Lewis,  for  the  respondent. 

GiLFiLLAN,  C.  J.  Appeal  from  an  order  overruling  a  de- 
murrer to  the  complaint.  From  the  complaint  it  appears,  in 
brief,  that  the  firm  of  G.  W.  Ehle  &  Co.  operated  and  con- 
ducted, for  the  storage  of  grain,  a  grain  warehouse  at  Stewart, 
in  this  state.  Fifteen  different  owners  of  grain,  plaintiff  being 
one  of  them,  deposited  atdiflferent  times  with  said  Ehle  &  Co., 
in  said  warehouse,  for  storage,  different  quantities  of  wlieat, 
the  aggregate  amount  so  deposited  being  2,647^  bushels,  and 
upon  each  of  such  deposits  each  depositor  received  from  Elile 
&  Co.  the  usual  warehouse  or  elevator  receipt  for  the  amount 
AM.  ST.  Rep.,  Vol.  XIX.  — 14 
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80  deposited,  with,  however,  this  clause  (unusual,  we  think), 
that  if,  for  any  reason,  it  should  become  necessary  to  remove 
such  grain,  Ehle  &  Co.  reserved  the  right  to  deliver  the  grain 
from  any  other  warehouse  operated  by  them,  etc.  As  the 
mere  desire  on  the  part  of  Ehle  &  Co.  to  sell  the  grain  so  de- 
posited could  not  be  regarded  as  a  reason  for  removal  under 
this  clause,  and  no  reason  of  necessity  for  its  removal  appears, 
we  need  not  further  consider  that  clause.  None  of  the  receipts 
so  issued  were  redeemed.  Ehle  &  Co.,  without  the  knowledge 
or  consent  of  the  receipt-holders,  sold  and  shipped  to  defend- 
ants, and  they  converted  to  their  own  use,  so  much  of  the 
wheat  so  deposited  that  there  was  left  in  the  warehouse,  to 
meet  the  outstanding  receipts,  amounting  to  2,647^,  only  1,144 
bushels.  This  latter  quantity  was  then  distributed  pro  rata 
to  the  outstanding  receipts.  All  the  receipts  other  than  those 
received  by  him  have  been  sold  to  plaintiff,  and  he  brings 
the  action  to  recover  for  a  conversion  of  the  wheat  so  sold  and 
shipped  to  defendants. 

It  being  a  general  rule  of  law  that  a  purchaser  of  personal 
property  gets,  ordinarily,  no  better  title  than  his  vendor  has, 
it  will  be  necessary  to  consider  what  was  the  right  or  title  of 
Ehle  &  Co.  in  or  to  the  wheat;  that  is,  to  consider  what  are  the 
rights,  in  respect  to  grain  stored  in  a  general  grain  warehouse, 
of  the  depositor  and  depositee.  This  must  be  determined  by 
the  statute  regulating  such  warehouses  and  deposits,  which  is 
found  in  the  General  Statutes  of  1878,  chapter  124,  sections  13 
to  20,  inclusive.  In  several  cases  we  have  considered  some  of 
the  features  of  that  statute,  but  although  in  Leuthold  v.  Fair- 
child,  35  Minn.  99,  we  assumed,  rather  than  fully  determined, 
that  a  warehouseman  who,  without  the  consent  of  the  deposi- 
tors, disposes  of  so  much  of  the  grain  deposited  with  him  that 
there  is  not  enough  left  in  the  warehouse  to  meet  his  receipts 
outstanding  is  liable  to  the  holders  of  the  receipts  as  for  a  con- 
version of  their  property,  the  question  of  the  respective  rights 
and  relations  of  the  depositor  and  depositee  in  such  cases,  and 
of  the  rights  of  a  purchaser  from  the  depositee,  has  never  before 
been  squarely  brought  before  us. 

The  statute  was  passed  for  the  better  protection  of  deposi- 
tors in  such  general  grain  warehouses.  The  evils  to  be  cured 
were  those  which  were  supposed  to  fellow  the  prior  rule  of 
law, — the  rule  of  the  common  law.  That  rule  wn?,  that 
where  a  deposit  was  made  of  grain  or  other  like  property,  with 
the  expectation  that  it  would  be  commingled  in  a  common 
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mass  of  similar  kind,  deposited  by  different  persons,  so  tbat  its 
identity  would  necessarily  be  lost,  and  the  undertaking  of  the 
depositee  was  not  to  redeliver  the  identical  property  deposited, 
but  to  deliver,  in  lieu  thereof,  an  equal  amount  of  the  same 
kind  of  property,  the  title  to  the  property  deposited  passed  to 
the  depositee.  The  deposit  had  the  effect  of  a  sale.  The  stat- 
ute changes  this  rule,  and  provides  (Gen.  Stats.  1878,  c.  124, 
sec.  13)  that  "  such  delivery  shall  in  all  things  be  deemed  and 
treated  as  a  bailment,  and  not  as  a  sale."  Of  course,  it  can- 
not be  understood  from  this  that  the  depositor's  title  to  the 
identical  grain  remains.  The  legislature  must  be  taken  to 
have  had  in  view  the  way  in  which  the  business  of  such  ware- 
houses is,  and  of  necessity  must  be,  conducted.  They  are 
constantly  receiving  deposits  of  grain,  and  issuing  receipts  for 
it,  and  as  constantly  taking  up  outstanding  receipts,  and 
removing  the  amounts  of  grain  called  for  by  them,  so  that 
perhaps  the  same  identical  grain  may  not  remain  in  the  ware- 
house a  week,  though  the  amount  in  store  is  not  diminished. 
The  declaration  that  the  delivery  shall  be  deemed  and  treated 
as  a  bailment  must  be  taken  as  meaning  that  the  depositor 
shall  be  deemed  to  be  the  owner  of  and  to  have  on  bailment 
in  the  warehouse  the  amount  of  grain  that  he  deposits, 
although  its  identity  may  have  been  lost  by  commingling 
with  other  the  like  kind  of  grain,  and  although  not  a  kernel 
of  the  identical  grain  deposited  still  remains.  As  fast  as 
grain  is  removed,  and  other  grain  is  put  into  the  common 
mass,  the  new  grain  takes  the  place  of  that  originally  de- 
posited, and  is  appropriated  to  the  contract  of  bailment,  so  as 
to  become  the  property  of  the  depositor:  Nat.  Exchange  Bank 
V.  Wilder,  34  Minn.  149. 

The  grain,  of  like  kind  and  quality,  of  different  depositors, 
not  being  kept  separate,  but  put  into  a  common  mass,  and 
each  depositor  owning  the  amount  called  for  by  his  receipt, 
the  different  owners  owning  the  entire  mass,  they  own  the 
mass  as  tenants  as  common,  the  interest  of  each  being 
measured  by  the  amount  called  for  by  his  receipt.  So  if  the 
owner  of  the  warehouse  put  his  own  grain  into  the  mass,  he 
becomes  a  tenant  in  common  of  the  entire  body  of  the  grain 
with  the  other  owners.  Ordinarily  the  partition  is  to  be  made 
by  the  warehouseman,  who,  when  a  receipt  is  presented,  and  the 
grain  it  calls  for  demanded,  and  the  conditions  of  the  right  to 
a  delivery  of  it  complied  with,  delivers  to  the  holder,  as  his 
ehare   of  the   entire   body  of  grain    under   that   receipt,  the 
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amount  that  it  calls  for.  If  the  receipt-holder  is  put  to  his- 
action  of  replevin,  the  sheriff  makes  the  separation:  Gen. 
Stats.  1878,  c.  124,  sec.  16.  But  while  the  interest  of  the  de- 
positor in  the  mass  is  measured  by  the  amount  he  deposits^ 
and  mentioned  in  his  receipt,  the  interest  of  the  warehouse- 
man, by  reason  of  putting  his  own  grain  into  the  mass,  is  not 
necessarily  measured  by  what  he  puts  in;  for  if,  from  any 
cause  for  which  he  is  responsible,  as  by  his  taking  grain  out 
from  the  mass,  the  whole  amt)unt  is  diminished  below  what 
is  required  to  fill  the  outstanding  receipts,  what  he  puts  in  ia 
appropriated  at  once,  so  far  as  may  be  necessary,  to  the  re- 
ceipts, and  becomes  at  once  the  property  of  the  holders.  Thus 
if  there  is  a  shortage  thus  arising  of  two  hundred  bushels,  and 
he  puts  in  four  hundred  bushels  of  his  own,  his  interest  in  the 
mass  after  that  is  equal  to  two  hundred  bushels,  just  the  excess 
above  what  is  required  to  fill  the  receipts.  That  amount,  and 
no  more,  he  has  a  right  to  take  out  and  sell.  It  is  true,  it  may 
be  the  practice — probably  is — of  warehousemen  to  take  out 
and  dispose  of  grain  without  reference  to  the  relation  which 
the  amount  in  warehouse  bears  to  the  amount  of  the  outstand- 
ing receipts.  In  other  words,  it  may  be  their  practice  to  dis- 
pose of  the  depositors'  property.  When  this  is  done  with  the 
consent  (such  as  the  statute  requires)  of  the  depositors,  it  is,, 
of  course,  rightfully  done;  and  in  that  case  a  sale  by  the  ware- 
houseman would  pass  the  title.  No  presumption  of  consent 
on  the  part  of  the  depositor  could  arise  from  the  existence, 
however  general,  of  such  a  practice.  Such  a  practice  is  made 
unlawful.  Section  18  of  the  statute  provides:  "No  person 
receiving  or  holding  grain  in  store  shall  sell,  or  otherwise 
dispose  of,  or  deliver  out  of  the  storehouse  or  warehouse  where 
such  grain  is  held  or  stored,  the  same,  or  any  part  thereof, 
without  the  express  authority  of  the  owner  of  such  grain,  and 
the  return  of  the  receipt  given  for  the  same,  except  as  herein 
provided." 

If  the  warehouseman  be  also  a  dealer  in  grain,  his  right  to 
dispose  of,  as  his  own,  the  grain  in  the  warehouse  is  limited 
to  that  which  belongs  to  him,  which  he  has  purchased  and 
put  in,  or  when  deposited  by  others,  which  he  has  purchased 
from  them,  and  to  the  excess  above  what  is  required  to  meet 
his  outstanding  receipts.  The  statute  clearly  enacts  that  he 
shall  not  sell  or  otherwise  dispose  of  grain  on  deposit.  Its 
purpose  is  to  provide  that  the  grain  shall  remain  in  the  ware- 
house where  deposited,  to  meet  the  call  of  the  owner.     Ehle 
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■&  Co.  were  not  the  owners  of,  they  had  no  title  to,  the  grain 
which  they  sold  or  assumed  to  sell  to  the  defendants.  It  be- 
•  longed  to  the  holders  of  the  receipts. 

Much  argument  has  been  expended  to  show  the  inconve- 
nience to  commerce  in  grain  if  in  such  cases  the  owner  of  the 
^rain  may,  notwithstanding  a  wrongful  sale  by  the  ware- 
houseman, follow  the  grain  into  the  hands  of  the  purchaser. 
As  touching  the  matter  of  convenience,  the  argument  has 
much  force.  It  might  tend  greatly  to  facilitate  trafiic  in  grain 
if  we  had,  in  respect  to  it,  such  a  rule  as  in  England  pertains 
to  property  sold  in  markets  overt.  But  there  is  no  such  rule 
in  this  country.  The  general  rule  is,  that  an  owner  of  personal 
property  cannot  be  deprived  of  his  right  to  it  through  the  un- 
authorized act  of  another.  That  rule  applies  as  well  to  grr^in 
or  other  property  on  deposit  for  the  purpose  of  storing  as  to 
property  in  any  other  situation. 

Order  affirmed.  

CoMHiNOLiNQ  OF  PERSONAL  PROPERTY.  —  As  to  the  law  relating  to  a  con- 
fusion of  goods,  and  the  rights  of  the  owners  thereafter,  see  monographic 
•note  to  Pulcifer  v.  Page,  64  Am.  Dec.  589-597.  The  doctrine  of  confusion  of 
goods  is:  If  the  goods  can  be  distinguished  and  separated,  each  may  claim 
his  own;  if  the  goods  are  of  the  same  nature  and  value,  as  corn,  tea,  etc.,  of 
«imilar  quality,  then  each  may  claim  his  aliquot  part;  but  if  the  mixture  is 
not  distinguishable,  nor  an  aliquot  division  possible,  then  the  party  who  oc- 
casions, or  through  whose  neglect  or  fault  occurs,  the  wrongful  mixture, 
must  bear  the  whole  loss:  Rofuiison  v.  Holi,  .39  N.  H.  557;  75  Am.  Dec.  233; 
Hesseltine  v.  Stockwell,  30  Me.  237;  50  Am.  Dec.  627;  Sinvi  v.  Olazener,  14 
Ala.  695;  48  Am.  Dec.  120;  Inglebrigkt  v.  Hammond,  19  Ohio,  337;  53  Am. 
Dec.  430;  First  Nat.  Bank  v.  Schween,  127  III.  573;  11  Am.  St.  Rep.  174,  and 
note;  LiUle  Pittsburg  etc.  Co.  v.JjiUle  Chief  etc  Co ,  11  CoL  223;  7  Am.  St. 
Rep.  226;  O'Dell  v.  Leyda,  46  Ohio  St.  244. 


Streissguth  v.  National  German-American 

Bank. 

143  Minnesota,  50.] 
CoLLECTiNO  Bank  Liable  fob  Default  of  rrs  Correspondent.  — A  bank 
with  which  a  customer  leaves,  for  collection,  his  draft  upon  a  party  re- 
siding at  a  distant  point  is  liable  for  the  failure  and  default  of  a  corre- 
spondent to  whom  it  forwarded  the  draft  for  collection. 

Action  to  recover  the  amount  of  a  draft  which  the  plaintifTa 
deposited  with  the  defendant  for  collection.  The  draft  was 
on  a  firm  doing  business  at  Lake  Crystal,  Minnesota,  and  was 
cent  in  due  course  of  business  to  the  defendant's  correspond- 
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ent,  a  bank  of  good  standing  and  credit  at  that  place,  to 
which  it  was  paid  by  the  drawees.  Four  days  later  the  cor- 
respondent bank  became  insolvent,  and  has  never  paid  over 
the  amount  collected.  The  defendant  received  the  draft  in" 
the  usual  course  of  business,  without  any  express  agreement, 
and  exercised  ordinary  care  and  prudence  in  selecting  the 
correspondent  bank  as  agent  to  collect  it.  In  the  usual  course 
of  business  a  small  charge  for  collection  was  made,  which 
went  to  the  correspondent  bank.  As  conclusions  of  law,  the 
trial  court  held  that  the  defendant  was  liable  for  its  corre- 
spondent's default,  and  ordered  judgment  for  the  plaintiffs 
for  the  amount  of  the  draft,  with  interest. 

John  B.  and  W.  H.  Sanborn,  for  the  appellant. 
Young  and  Lightner,  for  the  respondents. 

Collins,  J.  The  single  question  presented  by  this  appeal 
is,  whether  a  bank  with  which  a  customer  has  left,  for  collec- 
tion, his  draft  upon  a  party  residing  at  some  distant  point 
can  be  held  responsible  for  the  failure  and  default  of  a  corre- 
spondent to  whom  the  bank  has  forwarded  the  draft  for  col- 
lection. It  must  be  admitted  that  there  is  apparently  a  great 
conflict  of  precedents  upon  this  precise  question,  and  it  is 
possible  that,  as  contended  by  the  appellant,  the  weight  of 
the  authorities,  numerically  speaking,  is  with  the  proposition 
that  when,  under  such  circumstances,  a  bank  has  exercised 
ordinary  care  and  prudence  in  the  selection  of  a  correspondent 
to  whom  it  transmits  a  draft,  bill,  or  note  for  collection,  and 
remittance  of  the  proceeds,  its  liability  terminates,  because^ 
as  it  is  necessary  and  customary,  and  in  the  usual  course  of 
business,  for  banks  to  collect  through  correspondents,  of  which 
necessity,  custom,  and  course  of  business  the  owners  and 
holders  of  paper  have  full  notice  and  knowledge,  it  must  be 
held  that  they  have  assented  to  and  authorized  the  work  of 
collection  through  others.  The  question  involves  a  rule  of 
general  application  and  of  commercial  law.  As  it  concerna 
trade  between  different  and  distant  places,  and,  in  the  absence 
of  a  statute  or  contract  or  usage  which  has  obtained  the  force 
of  law,  is  not  to  be  determined  according  to  the  views  or  in- 
terests of  any  particular  persons,  classes,  or  localities,  it  should 
be  decided  according  to  those  principles  which  govern  and 
best  promote  the  general  welfare  of  the  entire  commercial 
community,  and  in  accordance  with  the  general  principlea 
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which  apply  to  all  who  contract  to  perform  a  service.  "When 
the  appellant  received  the  draft  for  collection,  it  entered  into 
a  contract,  by  implication,  to  perform  such  duties  as  were 
jiecessary  for  the  protection  of  its  customer.  It  agreed  to 
collect  the  paper  itself,  not  to  procure  the  services  of  another 
to  make  the  collection.  The  plaintiffs  had  no  voice  in  the 
selection  of  appellant's  agent  or  correspondent,  and  it  is  diffi- 
cult to  see  why  banks  and  banking-houses  should  be  excepted 
from  the  operation  of  a  cardinal  and  well-established  princi- 
ple of  law,  that  every  person  is  liable  for  the  acts  of  suck 
agents  as  may  be  appointed  or  designated  by  him  to  transact 
Buch  business  as  he  has  undertaken  to  perform  for  otl)ers. 
The  appellant,  having  undertaken  the  collection  of  the  paper, 
stands  in  the  attitude  of  an  independent  contractor,  who, 
having  unrestrained  liberty  so  to  do,  has  designated  a  sub- 
agent,  and  is  therefore  answerable  for  his  neglect,  failure,  or 
default.  It  is  true  that  in  the  adjudicated  cases  cited  by  the 
appellant,  strong  arguments  are  found,  and  cogent  reasons 
stated,  in  support  of  its  position;  but  we  are  of  the  opinion 
that  the  conclusion  we  have  reached  is  the  sounder  one  upon 
principle.  It  is  also  sustained  by  the  supreme  court  of  the 
United  States,  and  the  courts  of  last  resort  of  several  of  the 
Btates,  including  that  of  the  great  commercial  center  New 
York.  It  is  also  the  rule  in  England:  Exchange  Nat.  Bank  v. 
Third  Nat.  Bank,  112  U.  S.  276;  Allen  v.  Merchants'  Nat. 
Bank,  22  Wend.  215;  34  Am.  Dec.  289;  Ayrault  v.  Pacific 
Bank,  47  N.  Y.  670;  7  Am.  Rep.  489;  Simpson  v.  Waldby,  63 
Mich.  439;  Titus  v.  Mechanics'  Nat.  Bank,  35  N.  J.  L.  588; 
Reeves  v.  State  Bank,  8  Ohio  St.  465;  Tyson  v.  State  Bank,  6 
Blackf.  225;  Am.  Express  Co.  v.  Haire,  21  Ind.  4;  83  Am. 
Dec.  334;  Mackersy  v.  Ramsays,  9  Clark  &  F.  818;  Van  Wart 
V.  Woolley,  3  Barn.  &  C.  439. 
Judgment  affirmed.  

Banks  and  Banking.  — Liability  of  a  collecting  bank  for  the  negligence 
of  its  correspondents:  See  note  to  AUeii  v.  Mercliants'  Bank,  34  Am.  Dec 
313-316;  Manufacturers'  Nat.  Bank  v.  Continental  Bank,  148  Mass.  553;  12 
Am.  St.  Rep.  598,  and  note.  A  bank  employed  to  collect  a  draft  drawn  on 
a  person  at  a  distance  is  responsible  for  the  failure  or  dishouestj?  of  its  cor- 
respondent: Simpson  v.  Waldby,  63  Mich.  439. 
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MAGiff  V.  Lamb. 

[43  Minnesota,  80.J 

AcnoK  TO  Sbt  Aside  Judgment  Entered  withodt  Obtaining  Jurisdic- 
tion. —  An  action  may  be  maintained  to  set  aside  a  judgment  rendered 
by  a  court  which  had  obtained  no  jurisdiction  from  want  of  service  of  pro* 
cess.  And  in  such  action  it  is  not  necessary  for  the  plaintiff  to  show  that 
he  had  a  defense  to  the  first  action,  where  the  equitable  and  legal  juris- 
dictions are  united  in  the  same  court,  and  the  action  is  prosecuted  in  tho 
same  court  in  which  the  judgment  was  rendered. 

Action  to  Set  Aside  Judgment  may  be  Maintained  against  Assioner 
thereof,  and  the  original  judgment  creditor  need  not  be  made  a  party 
thereto. 

Action  to  set  aside  judgment.     The  opinion  states  the  case. 

B.  D.  Smith,  Freeman  and  Pfau,  and  Hawes,  Loman,  and 
Scojield,  for  the  appellant. 

Lorin  Cray  and  J.  L.  Washburn,  for  the  respondent. 

Dickinson,  J.  The  defendant  Lamb  is  the  assignee  of  a 
judgment  heretofore  entered  in  the  district  court  in  favor  of 
Pitts  and  others  against  Anton  Magin.  The  plaintiff,  alleging 
that  no  summons  was  ever  served  upon  him  in  that  action,  that 
he  did  not  appear  therein,  and  did  not  know  of  the  judgment 
until  its  enforcement  was  attempted,  prosecutes  this  action  to 
have  the  judgement  set  aside,  and  to  enjoin  its  enforcement. 
It  is  conceded  and  claimed  on  both  sides  that  this  judgment 
is  to  be  deemed  as  having  been  entered  against  this  plaintiff, 
against  whom  the  defendants  were  proceeding  to  enforce  it 
when  this  action  was  commenced.  The  relief  sought  having 
been  granted  in  this  action,  the  defendant  Lamb  appealed 
from  the  judgment.  The  case  is  presented  upon  the  pleadings, 
findings  of  the  court,  and  the  judgment,  the  evidence  not  be- 
ing before  us. 

There  is  some  controversy  as  to  the  meaning  of  the  findings 
of  the  court.  It  appears  that  in  the  summons  and  complaint 
in  the  action  in  which  the  judgment  in  question  was  rendered 
the  person  therein  named  as  defendant  was  "  Anthony  Magin," 
and  the  proof  of  service  of  the  summons,  by  the  affidavit  of  a 
person  not  having  official  authority  to  make  such  service, 
named  Anthony  Magin  as  the  person  served.  The  court 
found  as  a  fact  that  the  summons  was  served  on  Anthony 
Magin.  There  being  a  default  to  appear  in  that  action,  judg- 
ment was  entered  against  "Anton  Magin."  But  the  court 
further  found  that  neither  the  summons  nor  complaint  in  said 
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action  was  ever  served  on  this  plaintiff.  Reading  the  findings 
of  the  court  with  regard  to  the  issue  made  in  the  pleadings, 
they  must  be  deemed  to  have  the  meaning  that  while  the  sum- 
mons was  served  upon  a  person  named  Anthony  Magin,  that 
person  was  not  this  plaintiff,  and  that  no  summons  was  ever 
served  upon  this  plaintiff.  The  legal  result  is,  that  the  judg- 
ment was  entered  without  jurisdiction  having  been  aquired  of 
the  person  of  this  plaintiff;  and  assuming  him  to  have  been 
the  person  against  whom  the  judgment  was  entered,  it  was 
void.  The  court  further  finds  that  this  plaintiff  did  not  know 
of  that  judgment  until  just  before  the  commencement  of  this 
action. 

The  appellant  contends  that  in  this  action  the  judgment  is 
assailed  collaterally,  and  that  this  is  not  allowable.  This  is 
not  a  collateral  but  a  direct  attack  upon  the  judgment.  That 
is  the  very  object  of  the  action.  It  was  not  necessary  to  make 
the  original  judgment  creditors  parties  to  the  action.  The 
judgment  having  been  assigned  to  Lamb,  he  stands  in  their 
place,  and  is  the  only  party  in  interest. 

An  action  is  maintainable  to  set  aside  a  judgment  upon 
the  ground  that  there  was  no  jurisdiction,  for  want  of  service 
of  process:  Ferguson  v.  Crawford,  70  N.  Y.  253;  26  Am.  Rep. 
589;  Arnold  v.  Hawley,  67  Iowa,  313;  Jeffery  v.  Fitch,  46 
Conn.  6ai;  Caruthers  v.  Hartsfield,  3  Yerg.  366;  24  Am.  Dec. 
580;  Hickey  v.  Stone,  60  111.  458;  Johnson  v.  Coleman,  23 
Wis.  452;  99  Am.  Dec.  193;  Freeman  on  Judgments,  3d  ed., 
see.  495.  That  a  judgment  may  be  set  aside  for  such 
cause,  on  motion  addressed  to  the  court  in  which  the  judg- 
ment was  entered,  has  been  determined  in  Heffner  v.  Gunz,  29 
Minn.  108;  Lee  v.  O'Shaughnessy,  20  Minn.  157,  173;  and 
Stocking  v.  Hanson,  35  Minn.  207;  and  no  substantial  reason 
can  be  assigned  why  an  action  should  not  be  entertained  for 
this  purpose  as  well  as  a  motion,  especially  when,  under  our 
system  of  practice,  the  action  is  in  the  same  court  in  which 
the  judgment  was  rendered. 

In. Lee  v.  O'Shaughnessy,  20  Minn.  157,  173,  and  in  Heffner 
V.  Gunz,  29  Minn.  108,  it  was  held,  the  judgment  being  abso- 
lutely void,  that  it  was  not  incumbent  on  the  moving  party  to 
show  that  he  had  a  defense  on  the  merits  to  such  an  action. 
It  was  enough  that  no  action  had  been  commenced  against 
him.  It  was  intimated  obiter,  in  the  opinion  in  the  latter 
case,  that  in  a  suit  in  equity  it  would  be  incumbent  on  the 
plaintiff  to  show  reasons  for  equitable  intervention  beyond  the 
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bare  fact  of  want  of  jurisdiction;  and  such  was  the  prevailing 
rule  when  the  interference  of  courts  of  equity  was  sought  to 
restrain  the  enforcement  of  judgments  of  separate  courts  of 
law.  But  the  reasons  for  any  distinction  in  respect  to  the 
conditions  upon  which  relief  is  to  be  granted  in  an  action  to 
restrain  or  vacate  a  judgment,  and  in  a  motion  for  the  same 
purpose,  have  disappeared  with  the  uniting  of  equitable  and 
legal  jurisdictions  in  the  same  court.  If,  now,  a  defendant, 
upon  motion  to  the  court  rendering  a  judgment,  may  have  it 
Bet  aside  merely  because  no  action  was  ever  commenced 
against  him,  there  is  no  longer  any  reason  why,  if  he  prose- 
cutes an  action  in  the  same  court,  for  the  same  purpose,  any 
different  grounds  for  relief  should  be  required. 

If  the  judgment  was  void,  and  not  merely  irregular  or 
erroneous,  the  fact  that  it  has  been  assigned  does  not  prevent 
relief,  if  the  party  against  whom  it  has  been  entered  is  not 
chargeable  with  laches.  The  assignee  stands  in  no  better 
position  than  the  assignor,  unless  the  plaintiff's  rights  have 
been  prejudiced  by  some  fault  on  his  part. 

The  point  made  by  the  appellant  that  this  plaintiff,  if  not 
served  with  process,  is  a  stranger  to  the  judgment  and  cannot 
assail  it,  is  inconsistent  with  the  position  taken  in  the  answer, 
in  which  it  is  conceded  and  claimed  that  the  judgment  was 
rendered  against  this  plaintifif,  and  was  in  the  course  of  being 
enforced  against  hira. 

Under  the  findings  of  the  court,  the  subject  of  the  difference 
between  the  names  of  "Anthony"  and  "Anton"  is  not  mate- 
rial. This  case  is  controlled  by  the  fact,  as  found,  that  no 
summons  was  served  upon  this  plaintiff;  that  he  did  not  ap- 
pear in  the  action;  and  that  a  judgment  was  entered  which 
both  parties  concede  to  be  against  him,  and  which  the  defend- 
ant was  proceeding  to  enforce  against  hira. 

Judgment  affirmed. 

Judgments  Void  for  Want  of  Jurisdiction.  —  An  action  may  bo 
maintained  to  set  aside  a  judgment  rendered  by  a  court  which  had  no  juris- 
diction, for  want  of  service  of  process:  Note  to  Taylor  v.  Letois,  19  Am.  Dec. 
137-139.  A  domestic  judgment  may  be  collaterally  impeached  for  want  of 
jurisdiction:  Mastln  v.  Gray,  19  Kan.  458;  27  Am.  Rep.  149.  But  in  Woods 
V.  Brown,  93  Ind.  164,  47  Am.  Rep.  369,  it  is  decided  that  a  judgment  will 
not  be  vacated  upon  the  mere  grounds  that  there  was  no  service  of  process 
and  that  defendant  was  insane.  Compare  Oreat  West  Min.  Co.  v.  Woodmaa, 
12  Col.  46;  13  Am.  St.  Rep.  204,  and  note;  People  v.  Greene,  74  Cal.  400;  5 
Am.  St.  Rep.  448,  and  note  453-455;  note  to  Oliver  v.  Fray,  19  Am.  Dec 
603-612. 
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Assignment  of  Judgment  —  Liability  of  Assignee.  —  The  assignee  of 
%  judgment  holds  it  subject  to  the  same  defenses  as  the  assignor:  Note  to 
Dugas  v.  Mathews,  54  Am.  Dec.  368,  369;  Ballinger  v.  Tarbell,  16  Iowa,  491; 
85  Am.  Dec.  627,  and  note;  IneU  v.  Lucas,  17  Iowa,  603;  86  Am.  Dec  572, 
and  note. 
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State  Holds  Title  to  Lands  Covered  by  Navigable  Watem  to  low- 
water  mark,  in  its  sovereign  capacity,  in  trust  for  the  people,  for  the 
purpose  chiefly  of  protecting  the  rights  of  navigation.  But  the  common 
right  of  the  people  in  such  lands  is  litiiited  to  what  is  of  public  use  for 
the  purposes  of  navigation  and  fishery;  and  the  riparian  owners  are  per- 
mitted to  enjoy  the  remaining  rights  and  privileges  in  the  soil  nnder 
water  beyond  their  strict  boundary  lines,  after  conceding  to  the  state  all 
the  public  rights. 

EiPARiAN  Owner  may  Fill  in  and  Make  Improvements  in  Shallow 
Water  in  front  of  his  land,  out  to  the  line  of  navigability;  and  such  im- 
provements are  encouraged  because  they  are  in  the  general  interest  of 
navigation  and  commerce,  and  are  a  public  as  well  as  a  private  benefit. 
These  riparian  privileges  are  valuable  property  rights,  the  exercise  of 
which,  though  subject  to  state  regulation,  can  only  be  interfered  with 
by  the  state  for  public  purposes. 

Dock  Line,  Effect  of  Establishing,  on  Right  of  Riparian  Owner. — 
The  action  of  a  state  legislature  in  establishing  a  dock  or  harbor  line  ia 
to  be  construed  as  a  regulation  of  the  exercise  of  the  riparian  right;  it 
settles  the  line  of  navigability,  above  which  the  state  will  not  interfere, 
and  is  an  implied  concession  of  the  right  to  build,  possess,  and  occupy  to 
the  established  line,  which  amounts  practically  to  a  qualified  possessory 
title. 

Grants  of  Riparian  Rights  within  Dock  Line,  Effect  of. — Where  the 
owners  of  upland  bordering  on  navigable  waters,  after  the  legislature  has 
established  a  dock  line,  adopt  a  survey  and  plan  of  improvement  f(  the 
use  and  occupation,  up  to  the  dock  line,  of  the  submerged  land  in  iront 
of  their  upland,  they  may  possess,  occupy,  and  improve  the  same  them- 
selves, in  connection  with  the  dry  laud,  or  they  may  grant  to  others  the 
same  rights  within  the  dock  line,  and  may,  by  appropriate  covenants  and 
stipulations  in  the  deeds  to  their  grantees,  obligate  them  to  respect  and 
recognize  the  validity  of  such  grants  made  in  conformity  with  the  gen- 
eral plan  of  improvement  of  the  premises  within  the  dock  line,  all  the 
grantees  thus  becoming  parties  thereto;  and  a  court  of  equity  will  not, 
in  such  a  case,  interpose  in  favor  of  a  grantee  of  a  portion  of  the  upland 
to  set  aside  prior  deeds  to  sites  in  the  submerged  land. 

The  opinion  states  the  case. 

Mahon  and  Howard,  for  the  appellant 

Walter  Ayers,  for  the  respondent. 
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Vanderburgh,  J.  This  case  involves  the  consideration  of 
the  riparian  rights  of  the  owners  of  lands  abutting  upon  the 
Duluth  harbor,  or  Bay  of  Superior,  in  the  shoals  or  land  cov- 
ered by  water  between  low-water  mark  and  the  deep  or  navi- 
gable waters,  and  within  the  dock  or  harbor  line  established 
by  the  authority  of  the  legislature.  These  waters  are  within 
the  jurisdiction  of  the  state  and  federal  governments,  and 
the  state  holds  the  title  to  low-water  mark  in  its  sovereign 
capacity,  in  trust  for  the  people,  for  the  purpose  chiefly  of 
protecting  the  rights  of  navigation.  But  though  the  title 
is  nominally  in  the  state,  the  common  right  of  the  people  is 
limited  to  what  is  of  public  use  for  the  purposes  of  navigation 
and  fishery;  and  the  riparian  owners  are  permitted  to  enjoy 
the  remaining  rights  and  privileges  in  the  soil  under  water 
beyond  their  strict  boundary  lines,  after  conceding  to  the  state 
all  the  public  rights:  Gould  on  Waters,  sec.  168.  The  right 
of  access  and  communication  with  the  navigable  waters,  which 
pertain  peculiarly  to  the  ownership  of  the  upland,  in  order  to 
be  available  and  of  practicable  use,  necessarily  includes  the 
right  to  fill  in  and  to  build  wharves  and  other  structures  in 
the  shallow  water  in  front  of  such  land,  and  below  low-water 
mark,  and  the  exercise  of  such  rights,  though  subject  to  state 
regulation,  can  only  be  interfered  with  for  public  purposes; 
and  such  improvements  are  encouraged  because  they  are  in 
the  general  interest  of  navigation  and  commerce,  and  are  a 
public  as  well  as  a  private  benefit.  In  Button  v.  Strong,  1 
Black,  23,  32,  it  is  said  that  "  wherever  the  water  is  too  shoal 
to  be  navigable,  there  is  the  same  necessity  for  such  erections 
for  lake  navigation  as  in  the  bays  and  arms  of  the  sea;  and 
wh  re  that  necessity  exists,  it  is  diflBcult  to  see  any  reason  for 
denying  to  the  adjacent  owner  the  right  to  supply  it."  And 
in  Yates  v.  Milwaukee^  10  Wall.  497,  it  is  held  broadly  that 
these  riparian  privileges  are  to  be  treated  as  valuable  property 
rights,  which  cannot  be  taken  or  interfered  with  for  public 
use  without  compensation:  Union  Depot  etc.  Co.  v.  Brunswick, 
31  Minn.  297;  47  Am.  Rep.  789.  And  if  a  stranger  makes  a 
filling  or  an  obstruction  in  the  waters  in  front  of  his  land, 
the  owner  of  the  adjacent  upland  may  enjoin  its  continuance, 
or  recover  in  trespass,  if  not  in  ejectment. 

In  the  case  before  us,  the  complaint  shows  that  a  corpora- 
tion known  as  the  Duluth  Improvement  Company  was  the 
owner  of  a  large  tract  of  land  bordering  upon  the  waters  of 
Duluth  harbor,  which  communicates  with  Lake  Superior,  and 
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is  navigable  for  large  boats  and  vessels.  In  front  of  this  land, 
and  for  a  considerable  distance  into  the  bay,  the  water  is 
shallow,  and  not  navigable;  and  in  pursuance  of  legislative 
authority,  a  dock  or  harbor  line  had  been  duly  established  by 
the  city  of  Duluth,  extending  in  front  of,  and  at  a  distance  of 
a  thousand  feet  or  more  from,  the  low-water  mark  on  the 
tract  of  land  referred  to.  Thereafter  the  improvement  com- 
pany caused  this  land,  together  with  the  land  in  front  thereof 
under  water,  out  to  the  dock  line,  to  be  surveyed  and  platted 
into  lots  and  blocks,  piers,  slips,  avenues,  and  streets,  and 
caused  a  plat  thereof  to  be  duly  made  and  recorded,  under 
the  name  of  the  Bay  Front  Division  of  Duluth,  and  there- 
after proceeded  to  convey  divers  lots  and  parcels  of  the  platted 
land,  as  well  land  under  water  as  the  dry  land,  to  divers  per- 
sons, by  reference  to  the  recorded  plat,  and  by  conveyances  of 
the  form  set  out  in  the  complaint,  and  containing  special 
covenants  and  stipulations,  as  hereinafter  mentioned. 

The  complaint  further  proceeds  as  follows:  "That  on  or 
about  the  twenty-seventh  day  of  June,  1887,  the  said  Duluth 
Improvement  Company  sold  and  conveyed  to  Luther  Men- 
denhall, defendant  herein,  by  deed  duly  executed,  a  copy 
whereof  is  hereto  annexed  and  made  a  part  of  this  complaint, 
the  following  described  tract  or  parcel  of  land,  the  same  being 
a  part  of  the  land  hereinabove  referred  to,  to  wit:  All  that 
part  of  block  twenty-seven  (27)  in  the  Bay  Front  Division  of 
Duluth,  first  rearrangement,  according  to  the  recorded  plat 
thereof,  that  lies  easterly  of  a  line  through  said  block,  parallel 
with  and  at  equal  distances  from  the  lines  dividing  said 
block  from  block  twenty-six  (26)  and  from  block  twenty- 
eight  (28),  in  said  division.  That  said  Duluth  Improve- 
ment Company,  on  or  about  the  thirtieth  day  of  July,  1887, 
sold  and  conveyed  to  plaintiff,  by  deed  duly  executed,  and 
identical  in  form  with  and  containing  the  same  covenants  as 
the  deed  to  Luther  Mendenhall,  hereinabove  referred  to,  the 
following  described  tract  or  parcel  of  land,  being  a  part  of 
the  land  hereinabove  referred  to,  to  wit:  All  that  part  of  block 
twenty-seven  (27)  in  the  Bay  Front  Division  of  Duluth,  first 
rearrangement,  according  to  the  recorded  plat  thereof,  that 
lies  svesterly  of  a  line  through  said  block  parallel  with  and  at 
equal  distance  from  the  lines  dividing  said  block  from  block 
twenty-six  (26)  and  from  block  twenty-eight  (28),  in  said 
division,  saving  and  excepting  so  mucli  of  said  tract  as  lies 
within  one  hundred  (100)  feet  of  the  southeasterly  boundary 
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line  thereof,  which  said  property  so  excepted  is  hereby  dedi- 
cated for  the  perpetual  use  of  a  slip  or  water-way  for  the  use 
and  benefit  of  the  owners  and  occupants  of  property  abutting 
thereon.  Plaintiflf  further  alleges  that  the  greater  part  of 
said  block  27,  so  as  aforesaid  conveyed  to  plaintiff  by  the  Du- 
luth  Improvement  Company,  consisted  of  dry  land  and  shore, 
and  that  the  same  extended  to  the  low-water  mark  on  said  bay. 
That  all  of  that  part  of  said  block  27,  so  as  aforesaid  conveyed 
to  Luther  Mendenhall  by  said  Duluth  Improvement  Company, 
lies  under  the  water  of  the  bay,  beyond  the  low-water  mark  of 
said  bay,  and  in  front  of  and  between  that  part  of  said  block  27, 
60  as  aforesaid  conveyed  to  plaintiff,  and  said  established  dock 
or  wharf  line  upon  said  Duluth  harbor.  That  the  said  Luther 
Mendenhall  claims  title  to  the  part  of  said  block  27,  so  as  afore- 
said conveyed  to  him  by  the  Duluth  Improvement  Company, 
under  and  by  virtue  of  said  deed  of  conveyance  to  him,  and 
claims  the  right  to  cut  off  and  exclude  plaintiff  from  access  to 
the  navigable  waters  of  said  bay  over  and  across  his  part  of 
that  block,  and  denies  the  right  of  the  plaintiff  to  dock  out  or 
make  improvements  in  front  of  his  part  of  the  block  to  the 
established  dock  line,  and  claims  and  asserts  that  all  the 
riparian  rights  to  which  plaintiff  would  be  entitled,  as  owner 
of  the  shore  along  said  harbor,  are  absolutely  cut  off  and 
limited  by  the  conveyance  so  as  aforesaid  made  to  him,  said 
Mendenhall,  as  also  by  the  conveyance  made  to  the  plaintiff." 
Following  the  descriptions  in  the  deeds  to  these  parties,  and 
to  other  grantees  of  the  platted  lands  above  referred  to,  we  find 
the  following  clauses,  covenants,  and  stipulations,  viz.:  "To- 
gether with  all  the  hereditaments  thereunto  belonging,  or  in 
any  wise  appertaining,  but  subject,  nevertheless,  to  the  reser- 
vations exceptions,  and  conditions  of  this  instrument.  And 
the  said  party  of  the  first  part,  for  itself,  its  successors  and  as- 
signs, does  covenant  with  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  that  it  has  not  made,  done,  executed,  or 
suffered  any  act  or  thing  whatsoever,  whereby  the  above-de- 
scribed premises,  or  any  part  thereof,  now  are,  or  at  any  time 
hereafter  shall  or  may  become,  imperiled,  charged,  or  encum- 
bered in  any  manner  whatsoever;  and  the  title  to  the  above- 
granted  premises,  against  all  persons  lawfully  claiming  the 
same  from  or  under  it,  the  said  party  of  the  first  part  will 
forever  warrant  and  defend.  It  being  the  intention  hereby 
to  vest  in  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  the  exclusive  right  to  use,  occupy,  and  enjoy 
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the  space  covered  by  the  above-mentioned  lots,  as  laid  down 
upon  the  said  recorded  plat  of  said  Bay  Front  Division  of  Du- 
luth,  first  rearrangement,  and  to  estop  the  party  of  the  first 
part,  its  successors  and  assigns,  from  having  or  claiming  the 
use  or  occupancy  of  said  space  by  virtue  of  riparian  ownership 
or  otherwise.  This  conveyance  is  and  shall  be  construed  as  a 
contract  between  the  parties  hereto.  The  character  and  ex- 
tent of  the  premises  and  the  rights  and  privileges  thereunto 
appertaining,  whether  riparian  or  other  rights,  shall  be  deter- 
mined solely  by  reference  to  the  plat  of  said  division;  and  no 
rights  or  privileges  of  any  kind  shall  pass  by  this  conveyance  ex- 
cept such  as  said  plat  shows  to  be  appurtenant  to  the  premises 
herein  conveyed.  The  said  party  of  the  second  part  hereby 
estops  himself,  his  heirs  and  assigns,  from  asserting  or  claim- 
ing that  the  lots  or  blocks,  if  any  are  shown  on  said  plat,  be- 
tween the  premises  herein  conveyed  and  the  established  dock 
line  along  the  northerly  side  of  the  bay  or  harbor  of  Duluth, 
are  not  land,  and  estops  himself  from  claiming  or  asserting 
any  rights  or  privileges  under  this  grant  in  any  part  of  the 
territory  covered  by  said  plat,  except  such  as  would  solely  by 
reference  to  said  plat  vest  in  him." 

The  case  comes  here  on  appeal  from  an  order  sustaining  a 
demurrer  to  the  complaint.  In  connection  with  the  general 
statement  in  respect  to  the  rights  of  riparian  owners  already 
made,  we  are  to  consider  the  additional  fact  of  the  establish- 
ment of  the  dock  or  harbor  line,  and  the  effect  of  the  restrict- 
ive covenants  in  the  deeds  to  the  respective  parties.  The 
court  will  take  notice  of  the  extensive  commerce  and  great 
shipping  interests  which  must  be  accommodated  in  the  Du- 
luth harbor,  and  which  will  require  corresponding  facilities  in 
the  way  of  local  improvements,  which  must  be  made  in  great 
measure  by  private  enterprise;  and  in  this  case  we  may  assume 
that  the  plan  adopted  by  the  Duluth  Improvement  Company, 
in  the  survey  and  plat  of  the  submerged  land  in  connection 
with  the  upland,  was  one  which  was  suitable  and  proper  for 
the  improvement  and  occupation  of  the  same  in  the  interests 
of  navigation,  so  as  to  subserve  the  public  as  well  as  private 
interests. 

The  action  of  the  state,  through  the  legislature,  in  establish- 
ing the  dock  lines,  is  to  be  construed  in  connection  with  the 
established  doctrine  of  riparian  rights  of  which  we  have 
spoken,  and  the  practical  use  permitted  and  necessarily  mad? 
by  riparian  owners  of  land  under  water  in  front  of  the  dry  or 
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up  land.  In  Ahorn  v.  Smith,  12  R.  I.  370,  it  is  said  by  the 
court  that  the  owners  of  the  upland  are  in  such  cases  im- 
pliedly permitted  to  carry  the  upland  forward  to  the  harbor 
line,  so  that  each  owner  will  occupy  the  part  abreast  his  own 
land.  In  Gerhard  v.  Seekonh  etc.  CommWs,  15  R.  I.  334,  and 
in  Engs  v.  PecJcham,  11  R.  I.  210,  223,  224,  it  is  held  to  be  a 
permission  and  invitation  by  the  state  to  the  riparian  owner 
to  fill  out  and  incorporate  the  flats  with  his  upland  to  the  line: 
Eldridge  v.  Cowell,  4  Cal.  80.  In  Fitchhurg  R.  R.  Co.  v.  Bos- 
ton and  Maine  R.  R.  Co.,  3  Cush.  58,  71,  it  appeared  that  the 
legislature  had  established  a  harbor  line  for  Boston  harbor, 
but  prohibited  the  extension  of  the  existing  wharves  to  the 
line  without  legislative  permission.  Afterwards  the  legisla- 
ture passed  an  act  authorizing  the  owners  of  certain  wharves 
to  extend  them  out  to  the  line.  This  act  was  held  to  be  a 
grant,  and  not  a  mere  revocable  license  (page  87);  and  in 
Hamlin  v.  Pairpoint  Mfg.  Co.,  141  Mass.  51,  57,  a  legislative 
authority  to  extend  wharves  to  the  channel  of  a  river  was  held 
equivalent  to  a  grant  of  a  possessory  title,  if  not  an  absolute  in- 
terest in  the  soil.  In  Norfolk  City  v.  Cooke,  27  Gratt.  430, 438, 
the  court  treat  the  right  to  use  and  occupy  the  land  within 
such  lines  with  wharves,  etc.,  as  a  qualified  proprietary  interest 
in  the  soil,  sufficient  to  support  an  action  for  the  possession: 
Guy  y.IIermance,  5  Cal.  73;  63  Am.  Dec.  85;  Power  v.  Tazeivells, 
25  Gratt.  786.  But  the  title  of  the  state  is  not  extinguished 
by  such  legislative  action  merely.  In  this  country  the  gener- 
ally accepted  doctrine  is,  that  the  jus  privatum  passes  to  the 
owner  of  the  adjacent  lands,  and  in  this  state  extends  to  low- 
water  mark,  with  the  accompanying  riparian  rights,  while  the 
jus  publicum  belongs  to  the  state,  which  hold  the  title  to  the  soil 
under  the  water  as  trustee.  "The  sovereign  is  trustee  for  the 
public,  and  the  use  of  navigable  waters  is  inalienable  ":  3  Kent's 
Com.  427.     See  Commonwealth  v.  Alger,  7  Cush.  53,  89,  93. 

The  state  is  authorized  to  regulate  the  exercise  of  riparian 
rights  in  the  interests  of  the  public,  and  may  also  make  con- 
cessions to  private  owners  of  possessory  rights  in  the  soil  of 
navigable  waters,  the  effect  of  which  will  be  to  give  them  pri- 
vate and  exclusive  rights  equivalent  to  a  grant:  Gould  or 
Waters,  sees.  138-140.  While  the  public  right  of  navigation 
and  fishery  may  not  be  extinguished  until  the  waters  are  ex- 
cluded, yet  after  the  submerged  land  is  filled  or  occupied 
the  riparian  owner  will  have  the  exclusive  right  of  possession, 
and  the  entire  beneficial  interest;  and  whether  his  dominion 
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would  be  absolute,  and  his  title  indefeasible  as  against  tlie 
Btate,  is  not  necessary  to  inquire:  Union  Depot  etc.  Co.  v. 
Brunswick,  31  Minn.  297;  47  Am.  Rep.  789.  The  action  of 
the  legislature  in  establishing  a  harbor  line  is  to  be  construed 
as  a  regulation  of  the  exercise  of  the  riparian  right;  it  settles 
the  line  of  navigability,  above  which  the  state  will  not  inter- 
fere; and  is  an  implied  concession  of  the  right  to  build,  pos- 
sess, and  occupy  to  the  established  line,  which  amounts 
practically  to  a  qualified  possessory  title:  Hamlin  v.  Puirpoint 
Mfg.  Co.,  141  Mass.  51,  57.  The  importance  and  substantial 
character  of  these  rights  are  recognized  by  the  courts,  and 
there  is  a  growing  tendency  in  dififerent  directions  to  give  ef- 
fect to  contracts  and  grants  in  respect  to  riparian  occupancy 
and  improvements:  Norfolk  City  v.  Cooke,  27  Gratt.  430,  436- 
Farker  v.  West  Coast  Packing  Co.,  17  Or.  510,  515.  It  is  true,. 
the  right  of  access  and  communication  with  the  navigable 
water  belongs  exclusively  to  the  riparian  owner,  except  with 
his  permission.  But  if  in  the  case  of  a  railway  corporation  he 
may,  for  a  consideration,  concede  the  right  to  occupy  with  its 
road-bed  the  land  under  the  shore,  and  obstruct  such  com- 
munication, by  a  valid  contract,  which  we  presume  will  not 
be  questioned,  why  may  he  not  contract  with  natural  persons 
to  grant  to  them  the  right  of  possession  and  occupancy  of 
building  sites  within  the  dock  line,  for  wharves  or  elevators, 
for  use  in  connection  with  navigation,  or  such  other  purposes 
(the  state  not  objecting)  as  the  grantees  may  be  advised, 
with  right  of  way,  if  need  be,  over  his  land,  or,  as  in  this  case, 
impliedly  over  streets  laid  over  the  same,  as  designated  in  the 
plat  and  dedicated  to  the  public  use?  In  many  instances, 
however,  such  right  of  entry  or  easement  of  passage  may  be 
found  entirely  unnecessary,  the  occupant  having  other  means 
of  reaching  the  locus  in  quo.  If  the  riparian  owner  may  make 
such  improvements,  and  afterwards  grant  and  convey  his  pos- 
sessory title,  or  contract  to  do  so,  the  courts  ought  not  to 
stand  upon  so  narrow  a  distinction  as  that  he  may  not  bind 
himself  by  contract  that  another  may  have  and  enjoy  the  same 
possessory  rights  in  a  particular  site  or  lot  which  he  has  in  it; 
for  his  right  is  not  a  mere  revocable  license,  though  held  in 
subordination  to  the  public  interest,  and  subject  to  some  re- 
straint for  the  general  good  as  other  property  may  be,  though 
differently  situated:  Commonwealth  v.  Alger,  7  Gush.  53,  95. 

There  can  be  no  doubt,  we  think,  that  a  lease  of  such  prop- 
erty would  be  operative  between  the  parties,  and  a  subsequent 
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purchaser  of  the  upland,  with  notice,  and  expressly  subject 
thereto,  would  also  be  bound  to  respect  the  lessee's  rights.  la 
reference  to  a  lease  of  a  mill  site  in  the  bed  of  the  Mississippi 
River  (at  a  place  not  navigable),  this  court  say  in  St.  Anthony 
Falls  Water  Power  Co.  v.  Morrison,  12  Minn.  162,  249,  254: 
"  It  is  not  for  a  private  individual,  under  a  pretense  of  vindi- 
cating the  abstract  rights  of  the  public,  to  set  up  the  intrusion, 
in  a  private  and  civil  action,  for  the  purpose  of  repudiating  his 
own  solemn  contract  obligations." 

In  this  case  the  respondent  does  not  find  it  necessary  to 
question  the  correctness  of  the  decision  in  the  case  of  Lake  Su- 
perior Land  Co.  v.  Emerson,  38  Minn.  406,  8  Am.  St.  Rep.  679, 
because  there  the  grantor  simply  undertook  to  convey  a  strict 
legal  title,  which  until  the  land  was  reclaimed  could  not  be 
the  subject  of  transfer,  and  we  are  not  called  on  to  distinguish 
that  case.  But  this  case  is  rested  upon  the  contract  of  the 
parties,  incorporated  in  the  several  deeds,  in  which  it  will  bo 
seen  the  grantor  covenants  that  the  grantees  and  their  assigns 
"shall  have  the  exclusive  right  to  use,  occupy,  and  enjoy  the 
space  covered  by  the  lots"  as  described  in  the  deed,  and  as 
identified  by  the  plat,  and  covenants  "  to  estop  the  company 
and  its  assigns  from  having  or  claiming  the  use  and  occupancy 
of  said  space  by  virtue  of  riparian  ownership,  or  otherwise." 
Here  there  is  an  express  waiver  and  concession  of  the  grantor's 
riparian  rights  in  the  premises,  and  consent  to  the  use  and 
occupancy  thereof,  so  as  to  cut  off  its  access  and  communica- 
tion with  deep  water,  except  in  accordance  with  the  general 
plan  of  improvement  indicated  by  the  plat.  And  this  is  also 
made  a  part  of  plaintiS''8  contract,  and  undoubtedly  entered 
into  and  aff'ected  the  consideration  of  the  deed  to  him.  He 
thereby  made  himself  a  party  to  the  general  plan  and  arrange- 
ment for  the  improvement  and  disposition  of  the  property,  in 
which  there  was  nothing  unlawful.  He  took  with  notice  of 
defendant's  deed.  We  see  no  reason  why  he  should  be  re- 
lieved from  the  legitimate  operation  of  these  covenants,  or  why 
a  court  of  equity  should  interpose  to  cancel  or  declare  null 
and  void  the  defendant's  deed,  in  order  to  give  the  plaintiff 
rights  he  has  expressly  agreed  to  waive. 

Order  afiirmed.  

Rights  of  Land-owners  in  Navigable  Waters  Fronting  their 
Lands,  and  in  the  Lands  under  Such  Waters.  —  Aa  the  rights  of  ripa- 
rian owners  on  non-navigable  waters  are  difl'erent  from  those  that  are  enjoyed 
by  riparian  owners  on  navigable  waters,  it  is  necessary  to  detenniue  what 
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waters  are  deemed  navigable  in  law.  By  the  common  law  of  England,  only 
those  rivers  in  which  the  tide  ebbs  and  flows  are  navigable;  and  they  are 
treated  as  navigable  only  so  far  Jis  the  tide  ebbs  and  flows.  Up  to  the  time 
of  the  Revolution,  therefore,  tide-waters  alone  were  deemed  to  be  navigable 
in  law.  This  continued  to  be  the  case  for  more  than  half  a  century  later. 
In  1845,  Congress  passed  an  act  which  provit^d  that  "  the  district  courts 
of  the  United  States  shall  have  powers,  and  exercise  the  same  jurisdiction, 
in  matters  of  contract  and  tort  arising  in,  upon,  or  concerning  steamboats 
and  other  vessels  of  twenty  tons'  burden  and  upwards,  enrolled  and  licensed 
for  the  coasting  trade,  and  at  the  same  time  employed  in  business  of  com- 
merce and  navigation  between  porta  and  places  in  dififerent  states  and  ter- 
ritories, upon  the  lakes  and  navigable  waters  connecting  said  lakes,  as  is 
now  possessed  and  exercised  by  the  said  courts  in  cases  of  like  steamboats 
and  other  vessels  employed  in  navigation  and  commerce  upon  the  high  seas 
or  tide- waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  ":  6  U.  S.  Stats,  at  Large,  726.  In  the  case  of  Propeller  Geiiensee  Clurf 
V.  Fitzhugh,  12  How.  443,  it  was  urged  that  this  act  was  unconstitutional,  on 
the  ground  that  the  constitutional  grant  of  admiralty  powers  did  not  extend 
above  tide-waters,  and  that  Congress  could  not,  therefore,  extend  it  by  legis- 
lation. The  supreme  court,  however,  decided  that  the  admiralty  jurisdic- 
tion in  this  country  extends  to  all  waters,  whether  salt  or  fresh,  where 
navigation  aids  commerce  between  the  dififerent  states,  or  with  foreign  na- 
tions. Chief  Justice  Taney,  who  delivered  the  opinion  of  the  court,  said; 
"The  only  objection  made  to  this  jurisdiction  is,  that  there  is  no  tide  in  the 
lakes  or  the  waters  conneccing  them;  and  it  is  said  that  the  admiralty  and 
maritime  jurisdiction,  as  known  and  understood  in  England  and  in  this 
country  at  the  time  the  constitution  was  adopted,  M'aa  confined  to  the  ebb 
and  flow  of  the  tide.  Now,  there  is  certainly  nothing  in  the  ebb  and  flow  of 
the  tide  that  makes  the  waters  peculiarly  suitable  for  admiralty  jurisdiction, 
nor  anything  in  the  absence  of  a  tide  that  renders  it  unflt.  If  it  is  a  public 
navigable  water  on  which  commerce  is  carried  on  between  the  dififerent  states 
or  nations,  the  reason  for  the  jurisdiction  is  precisely  the  same.  And  if  a 
distinction  is  made  on  that  account,  it  is  merely  arbitrary,  without  any 
foundation  in  reason;  and,  indeed,  would  seem  to  be  inconsistent  with  it. 
In  England,  undoubtedly,  the  writers  upon  the  subject,  and  tlie  decisions  in 
its  courts  of  admiralty,  always  speak  of  the  jurisdiction  as  confined  to  tide- 
water. And  this  definition  in  England  was  a  sound  and  reasonable  one, 
because  there  was  no  navigable  stream  in  the  coimtry  beyond  tlie  ebb  and 
flow  of  the  tide;  nor  any  place  where  a  port  could  be  established  to  carry  on 
trade  with  a  foreign  nation,  and  where  vessels  could  enter  or  depart  with 
cargoes.  In  England,  therefore,  tide-water  and  navigable  water  are  synony- 
mous terms At  the  time  the  constitution  of  the  United  States  was 

adopted,  and  our  courts  of  admiralty  went  into  operation,  the  definition 
which  had  been  adopted  in  England  was  equally  proper  here.  In  the  old 
thirteen  states,  the  far  greater  part  of  the  navigable  waters  are  tide-waters. 
And  in  the  states  which  were  at  that  period  in  any  degree  commercial,  and 
where  courts  of  admiralty  were  called  on  to  exercise  their  jurisdiction,  every 
public  river  was  tide-water  to  the  head  of  navigation."  Since  this  decision 
was  rendered,  the  ebb  and  flow  of  the  tide  have  ceased  to  be  regarded,  in  the 
United  States  courts,  as  the  test  of  navigability  of  American  waters,  and 
rivers  and  lakes  navigable  in  fact  are  held  to  be  navigable  in  law.  And  this 
is  the  sense  in  which  the  phrase  "  navigable  waters  of  the  United  States  "  ia 
to  be  understood  wherever  it  occurs  in  acts  of  Congress.    The  rule  that  made 
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tide-water  synonymous  with  navigable  not  only  limited  the  jurisdiction  of 
admiralty  courts,  but  also  determined  the  property  rights  of  riparian  owners. 
lu  the  case  of  Barney  v.  Keokuk,  94  U.  S.  324,  338,  Mr.  Justice  Bradley,  who 
delivered  the  opinion  of  the  court,  said:  "  The  confusion  of  navigable  with 
tide  water,  found  in  the  monuments  of  the  common  law,  long  prevailed  in 
this  country,  notwithstanding  the  broad  differences  existing  between  the 
extent  and  topography  of  the  British  island  and  that  of  the  American  con- 
tinent. It  had  the  influence  for  two  generations  of  excluding  the  admiralty 
jurisdiction  from  our  great  rivers  and  inland  seas;  and  under  the  like  influ- 
ence it  laid  the  foundation  in  many  states  of  doctrines  with  regard  to  the 
ownership  of  the  soil  in  navigable  waters  above  tide-water  at  variance  with 
sound  principles  of  public  policy.  Whether,  as  rules  of  property,  it  would 
now  be  safe  to  change  these  doctrines  where  they  have  been  applied,  as 
before  remarked,  is  for  the  several  states  themselves  to  determine.  If  they 
choose  to  resign  to  the  riparian  proprietor  rights  which  properly  belong  to 
them  in  their  sovereign  capacity,  it  is  not  for  others  to  raise  objections.  In 
our  view  of  the  subject,  the  correct  principles  were  laid  down  in  Martin  v. 
Waddell,  16  Pet.  367;  Pollard's  Lessee  v.  Harjan,  3  How.  212,  and  Ooodlitle  v. 
Kibbe,  9  How.  471.  These  cases  related  to  tide-water,  it  is  true;  but  they 
enunciate  principles  which  are  equally  applicable  to  all  navigable  waters. 
And  since  this  court,  in  the  case  of  The  Genessee  Chief,  12  How.  443,  has  de- 
clared that  the  Great  Lakes  and  other  navigable  waters  of  the  country,  above 
as  well  as  below  the  flow  of  the  tide,  are,  in  the  strictest  sense,  entitled  to  the 
denomination  of  navigable  waters,  and  amenable  to  the  admiralty  jurisdiction, 
there  seems  to  be  no  sound  reason  for  adhering  to  the  old  rule  as  to  the  pro- 
prietorship of  the  beds  and  shores  of  such  waters.  It  properly  belongs  to  the 
states  by  their  inherent  sovereignty,  and  the  United  States  has  wisely  ab- 
stained from  extending  (if  it  could  extend)  its  survey  and  grants  beyond  the 
limits  of  high  water.  The  cases  in  which  this  court  has  seemed  to  hold  a 
contrary  view  depended,  as  most  cases  must  depend,  on  the  local  lav/s  of  the 
states  in  which  the  lands  were  situated. " 

The  ordinance  of  1787  for  the  government  of  the  territory  of  the  United 
States  northwest  of  the  river  Ohio  provided  that  the  navigable  waters  lead- 
ing into  the  Mississippi  and  St.  Lawrence  shall  be  common  highways,  and 
forever  free.  But  while  the  United  States  courts  and  Congress  have  adopted 
and  acted  upon  the  doctrine  that  all  waters  navigable  in  fact  are  navigable  in 
law,  and  that  owners  of  lands  fronting  on  such  waters  take  only  to  ordinary 
high-water  mark,  a  majority  of  the  states  still  adhere  to  the  doctrine  of  the 
English  common  law.  In  all  the  original  thirteen  states,  except  North  Caro- 
lina, Pennsylvania,  and  Virginia,  it  is  still  held  that  rivers  above  the  ebb  and 
flow  of  the  tide,  and  rivers  in  which  there  is  no  tide,  are  non-navigable,  and 
that  the  riparian  proprietors  thereon  own  to  the  middle  line  of  the  stream, 
and  if  a  person  owns  lands  on  both  sides  of  such  a  river,  he  is  the  owner  of 
the  whole  bed  of  the  stream  to  the  extent  of  the  length  of  his  lands  upon  it. 
The  states  of  Ohio,  Kentucky,  Illinois,  Michigan,  Mississippi,  and  Wisconsin 
also  adhere  to  the  doctrine  of  the  English  common  law  on  this  subject:  Da;/  v. 
Railroad  Co.,  44  Ohio  St.  406;  June  v.  Purcell,  36  Ohio  St.  396;  State  v.  Shan- 
non, 36  Ohio  St.  423;  Shan  v.  Biemiller,  34  Ohio  St.  492;  Oavit  v.  Chambers, 
3  Ohio,  496;  Williamsburg  Boom  Co.  v.  Smith,  84  Ky.  372;  Bei-ry  v.  Snyder, 
3  Bush,  266;  Fuller  v.  Dauphin,  124  111.  542;  7  Am.  St.  Rep.  388;  Washington 
Ice  Co.  V.  Sltortall,  101  111.  46;  40  Am.  Rep,  196;  Houck  v.  Yates,  82  111.  179; 
Middletonv.  Pritchard,  3  Scam.  510;  38  Am.  Dec.  112;  Maxwell  v.  Bay  City 
B.  Co.,  41  Mich.  453;  Thunder  Bay  B.  Co.  v.  Speechly,  31  Mich.  336;  18  Am. 
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Rep.  184;  Bay  City  O.  L.  Co.  v.  Industrial  Works,  28  Mich.  182;  Wat.<on  v. 
Peters,  26  Mich.  508;  Clark  v.  Campau,  19  Mich.  325;  Ryan  v.  Brown,  13 
Mich.  196;  100  Am.  Dec.  154;  Rice  v.  Ritddiman,  10  Mich.  125;  Lorman  v. 
Benson,  8  Mich.  18;  77  Am.  Dec.  435;  Moore  v.  San'>orne,  2  Mich.  519;  o9 
Am.  Dec.  209;  Steamboat  Magnolia  v.  Marshall,  39  Miss.  109;  Died,  ich  v. 
North  Western  etc.  R'y  Co.,  42  Wig.  248;  24  Am.  Rep.  399;  Delaylaine  v.  Chi- 
cago etc.  R'y  Co.,  42  Wis.  214;  24  Am.  Rep.  386;  Oreene  v.  Nunnemacher,  36 
Wis.  50;  Wi-vjht  v.  Day,  33  Wis.  260;  Arimond  v.  Oreen  Bay  Co.,  31  Wit 
316;  Yaies  v.  Judd,  18  Wis.  118;  Harriwjton  v.  Edmirds,  17  Wis.  586;  84 
Am.  Dec.  768;  Walker  v.  Shepardson,  4  Wis.  486;  65  Am.  Dec.  324;  Jones  v. 
Pettibone,  2  Wis.  308.  In  Indiana  this  question  does  not  seem  to  be  defi- 
nitely settled:  Gould  on  Waters,  sec.  71;  Sherlock  v,  Bainhridge,  41  Ind.  35; 
13  Am.  Rep.  302;  Dawson  v.  James,  64  Ind.  162. 

The  doctrine  of  the  English  common  law  has  been  rejected,  and  that  of  the 
supreme  court  of  the  United  States,  laid  down  in  the  cases  of  The  Genessee 
Chief,  12  How.  443,  and  Barney  v.  Keokuk,  94  U.  S.  324,  328,  has  been  adopted 
in  Alabama,  Arkansas,  Iowa,  Kansas,  Minnesota,  Missouri,  North  Carolina, 
Tennessee,  Virginia,  and  West  Virginia:  Bullock  v.  Wilson,  2  Port.  436;  Ha;/an 
V.  Campbell,  8  Port.  9;  33  Am.  Dec.  267;  Mobile  v.  Eslcva,  9  Port.  577;  33  Am. 
Dec.  325;  Magee  v.  Hallett,  22  Ala.  699;  Rhodes  v.  Otis,  .33  Ala.  578;  73  Am. 
Dec.  439;  Peters  v.  New  Orleans  eic.  R.  R.  Co.,  56  Ala.  528;  Williams  v.  Glover, 
66  Ala.  189;  St.  Louis  etc.  R'y  Co.  v.  Ramsey,  Sup.  Ct.  Ark.,  May,  1890;  Mc- 
Manus  v.  Carmidiael,  3  Iowa,  1;  Haight  v.  Keokuk,  4  Iowa,  199;  Tomlin  v.  /)«- 
buqiw  etc.  R.  R.  Co.,  32  Iowa,  106;  7  Am.  Rep.  176;  Musser  v.  IJershey,  42  Iowa, 
356;  HouglUon  v.  C.  D.  M.  R.  Co.,  47  Iowa,  370;  Renwick  v.  D.  Je  N.  W.  R'y 
Co.,  49  Iowa,  664;  Steele  v.  Sanchez,  72  Iowa,  65;  2  Am.  St.  Rep.  233;  Wood 
V.  Fowler,  26  Kan.  682;  40  Am.  Rep.  330;  Hanford  v.  St.  Paul  etc.  R.  R.  Co., 
43  Minn.  104;  Union  Depot  etc.  Co.  v.  Brunswick,  31  Minn.  297;  47  Am.  Rep. 
789;  Brisbinev.  St.  Paul  He.  R.  R.  Co.,  23  Minn.  114;  Betison  v.  Moi-row,  61 
Mo.  345;  Collins  v.  Benbury,  3  Ired.  277;  38  Am.  Dec.  722;  Goodwin  v. 
Thompson,  15  Lea,  209;  54  Am.  Rep.  410;  Stuart  v.  Clark,  2  Swan,  9;  53 
Am.  Dec.  49;  Sigler  v.  State,  7  Baxt.  493;  Elder  v.  Bunnis,  6  Humph.  338; 
Norfolk  City  v.  Cooke,  27  Gratt.  430;  Ravenswood  v.  Flemings,  22  W.  Va. 
52;  46  Am.  Rep.  485. 

In  the  case  of  Elder  v.  Burrus,  6  Humph.  367,  Turley,  J.,  delivering  the 
opinion  of  the  court,  said:  "  To  adopt  the  English  principle,  that  no  river  is 
a  navigable  river  above  the  ebb  and  flow  of  the  tide,  would  be  to  declare  that 
there  is  no  river  navigable  in  the  valley  of  the  Mississippi;  and  that  the 
Mississippi,  Missouri,  Ohio,  and  Tennessee  do  not  belong  to  the  public,  but 
are  the  property  of  individual  owners  of  land  upon  their  margins,  —  an  ab- 
surdity too  monstrous  to  be  thought  of." 

Under  the  laws  of  North  Carolina  and  Virginia  of  early  date  the  beds  of 
navigable  rivers,  whether  salt  or  fresh,  could  not  be  granted  as  private  prop- 
erty:  Collins  v.  Benbwy,  5  Ired.  118;  42  Am.  Dec.  155;  Norfolk  City  v.  Cooke, 
27  Gratt.  430;  Home  v.  Richards,  4  Call,  441;  2  Am.  Dec.  574. 

The  Pennsylvania  law  on  the  subject  under  discussion  is  somewhat  peju- 
liar.  The  common-law  rules  are  held  not  to  apply  to  the  rivers  of  that  state 
above  the  ebb  and  flow  of  the  tides:  Shrunk  v.  Schuylkill  Nav.  Co.,  14  Surg. 
&  R.  71.  All  streams  capable  of  being  navigated  are  regarded  as  navigable 
in  law:  Flanagan  v.  City  of  Philadelphia,  42  Pa.  St.  219.  The  beds,  gravel, 
and  sand-bars  of  such  rivers  are  not  subject  to  private  appropriation  under 
the  ordinary  land  laws:  Pocrr  v.  McClure,  11  Pa.  St.  214.  Grants  of  lands 
bordering  on  navigable  rivers  go  to  low-water  mark:  Fulmer  v.  Williaim,  122 
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Pa.  St.  191;  9  Am.  St.  Rep.  88;  Flanagan  v.  City  of  Philadelphia,  42  Pa.  St. 
219;  Wainwright  v.  McCuUough,  63  Pa.  St.  66;  Poor  v.  McClure,  77  Pa.  St. 
214;  Hariq/  v.  Thomas,  10  Watts,  63;  36  Am.  Dec.  141.  Such  grants, 
however,  give  an  absolute  title  to  high-water  mark  only,  and  a  quali- 
tied  title  to  the  laud  between  high-water  mark  and  low  water  mark. 
The  grantee's  title  to  the  space  between  high  and  low-water  mark  is 
subject  to  the  right  of  navigation  in  the  public.  He  can  only  use  that  space 
for  such  purposes  as  do  not  interfere  with  the  free  flow  and  navigation  of  the 
water.  The  state  may  use  it  for  navigation  purposes  without  compensation, 
and  may  protect  it  from  an  unauthorized  use  even  by  the  riparian  owner: 
Fulmer  v.  Williams,  122  Pa.  St.  191;  9  Am.  St.  Rep.  88;  Philadelphia  v.  .S'coW, 
81  Pa.  St.  80;  Zug  v.  Commonwealth,  70  Pa.  St.  138;  Wainwright  v.  McCul- 
lough,  63  Pa.  St.  66;  Stover  v.  Jack,  60  Pa.  St.  339;  100  Am.  Dec.  566.  But 
a  third  person  has  no  right  to  erect  a  wharf  on  land  below  high-water  mark 
on  navigable  waters  without  permission  of  the  owner  of  the  adjoining  fast 
land:  Ballv.  Slack,  2  Whart.  608;  30  Am.  Dec.  278. 

The  question  as  to  the  ownership  of  the  soil  and  fisheries  of  large  inland 
lakes  is  in  a  curious  state  in  the  English  law.  The  public  right  of  naviga- 
tion in  them  seems  to  be  recognized,  but  probably  depends  upon  prescription 
and  proof  of  long-continued  use.  But  the  sovereign  and  the  public  are  not 
regarded  as  having  such  rights  in  these  lakes  as  they  have  in  tide-waters.  In 
the  case  of  Bristow  v.  Cormican,  L.  R.  3  App.  C.  641,  involving  the  right  of 
fishery  in  Lough  Neagh,  the  largest  lake  in  the  United  Kingdom.  Lord 
Chancellor  Cairns  said:  "  The  crown  has  no  de  jure  right  to  the  soil  or  fish- 
eries of  a  lough  like  Lough  Neagh I  am  not  aware  of  any  rule  which 

would  prima- facie  connect  the  soil  or  fishings  with  the  crown,  or  disconnect 
them  from  the  private  ownership  either  of  the  riparian  proprietors  or  other 
persons."  And  while  the  courts  do  not  appear  to  be  willing  to  apply  to 
such  lakes  the  rule  that  the  riparian  proprietor's  title  extends  usque  ad  Jilum 
aquce,  the  public  do  not  seem  to  be  accorded  any  greater  privileges  in  them 
than  in  fresh-water  rivers,  above  the  ebb  and  flow  of  the  tides:  Marshall  v. 
Nolleswater  S.  N.  Co.,  3  Best  &  S.  732;  Bloomjield  v.  Johnston,  8  I,  R,  C.  L. 
68;  Bristow  v.  Cormican,  10  I.  R.  0.  L.  398;  L.  R.  3  App.  C.  641. 

In  this  country,  even  in  those  states  which  adhere  to  the  rule  of  the 
English  common  law  as  to  fresh-water  rivers,  the  great  inland  lakes  which 
are  navigable  in  fact  are  regarded  as  public  property,  and  no  more  suscepti- 
ble of  private  ownership  than  the  sea.  Riparian  proprietors  on  the  great 
American  lakes  own  only  to  the  water's  edge:  Lincoln  v.  Davis,  53  Mich. 
375;  51  Am.  Rep.  116;  State  v.  Franklin  Falls  Co.,  49  N.  H.  240;  6  Am.  Rep. 
513;  State  v.  Gilmanton,  9  N.  H.  461;  Canal  Commissioners  v.  People,  5  Wend, 
423;  Champlaiti  E.  R.  Co.  v.  Valentine,  19  Barb.  484;  Sloan  v.  Biemiller,  34 
Ohio  St.  492;  Seaman  v.  Smith,  24  111.  521;  Fletcher  v.  Phelps,  28  Vt.  257; 
Jakeway  v.  Barrett,  38  Vt.  316;  Austin  v.  Rutland  R.  R.  Co.,  45  Vt.  215.  In 
the  case  of  Canal  Commissioners  v.  People,  5  Wend.  446,  Chancellor  Wal- 
worth, referring  to  the  rule  of  the  English  common  law  in  reference  to  navi- 
gable fresh-water  rivers,  said:  "The  principle  itself  does  not  appear  to  be 
sufficiently  broad  to  embrace  our  large  fresh-water  lakes  or  inland  seas, 
which  are  wholly  unprovided  for  by  the  common  law  of  England.  As  to 
these,  there  is  neither  flow  of  the  tide  or  thread  of  the  stream,  and  our  own 
local  law  appears  to  have  assigned  the  shores  down  to  the  ordinary  low- 
water  mark  to  the  riparian  owners,  and  the  beds  of  the  lakes,  with  the 
islands  therein,  to  the  public."  But  see  Cobb  v.  Davenport,  32  N.  J.  L.  369, 
in  which  it  was  held  that  the  soil  under  fresh-water  lakes  in  that  state  is  in 
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be  proprietors,  and  not  in  the  atate,  and  that  it  may  be  acquired  by  an  in- 
Uvidual  owner  by  a  grant  from  the  conncil  of  proprietors.  In  Hogg  v. 
3eerman,  41  Ohio  St.  81,  52  Am.  Rep.  71,  it  was  held  that  land  nnder  the 
vaters  of  a  navigable  bay  or  harbor  on  Lake  Erie  may  be  held  in  private 
Twnership,  subject  to  the  public  rights  of  navigation  and  fishery,  by  title 
*rom  an  express  grant  made  or  sanctioned  by  the  general  government.  In 
Massachnsetts  and  in  Maine,  the  same  rules  that  have  been  applied  to  the 
3reat  Lakes  are  applied  to  wliat  are  termed  "Great  Ponds  ":  People's  Ice  Co. 
V.  DavenpoH,  149  Mass.  322;  14  Am.  St.  Rep.  425;  Gaje  v.  Sieiitkrawta,  131 
Mass.  222;  Hitlinger  v.  Eames,  121  Mass.  639;  Brislow  v.  Jiockport  Ice  Co.,  77 
Me.  100;  Stevens  v.  King,  76  Me.  197;  49  Am.  Rjp.  609;  Wood  v.  Kdley,  30 
Me.  47. 

RlGHT-S   OF   LirroRAL   AND   RiPARIAN    OwNERS  ON    NaVIGABLE  WaTERS.  — 

Having  ascertained  what  waters  are  deemed  navigable  in  law,  we  proceed  to 
consider  the  rights  in  such  waters  and  in  the  soil  beneath  them,  possessed 
by  the  owners  of  lands  bordering  on  the  shores  and  banks  thereof,  livery 
riparian  or  littoral  proprietor  has  a  right  of  access  to  the  deep  or  navigable 
water  in  front  of  his  land:  Buccleuch  v.  Metropolitan  Board  of  Works, 
L.  R.  5  H.  L.  418;  Yates  v.  Milwaukee,  10  Wall.  497;  Shirley  v.  Bishoj-,  67 
Cal.  543;  Matlier  v.  Chapman,  40  Conn.  382;  16  Am.  Rep.  46;  Clark  v.  reek- 
ham,  10  R.  I.  35;  14  Am.  Rep.  654;  Delapkiine  v.  Chica'jo  <t  N.  W.  R'y  Co., 
42  Wis.  214;  24  Am.  Rep.  386.  And  according  to  the  weight  of  authority, 
this  right  of  access  is  one  which,  when  once  vested  in  the  owner,  cannot  be 
taken  from  him  without  just  compensation:  Buccleuch  v.  Metropolitan  Board 
of  Works,  L.  R.  5  H.  L.  418;  Shirley  v.  Bishop,  67  Cal.  543;  Union  Depot  etc 
Co.  V.  Brunsioick,  31  Minn.  297;  47  Am.  Rep.  789;  Clark  v.  Peckham,  10 
R.  I.  35;  14  Am.  Rep.  654;  Delaplaine  v.  Chicago  <fc  N.  W.  R'y  Co.,  42  Wis.  214; 
24  Am.  Rep.  386;  Gould  on  Waters,  sec.  150;  Yates  v.  Milwaukee,  10  Wall. 
497.  Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in  the  case 
last  cited,  said:  "This  riparian  right  is  property,  and  is  valuable,  and 
though  it  must  be  enjoyed  in  due  subjection  to  the  rights  of  the  public,  it 
cannot  be  arbitrarily  or  capriciously  destroyed  or  impaired.  It  ia  a  right 
of  which,  when  once  vested,  the  owner  can  only  be  deprived  in  accordance 
with  established  law,  and,  if  necessary  that  it  be  taken  for  the  public  good, 
upon  due  compensation."  But  see,  contra,  Tomlin  v.  Dubuque  etc.  R.  R.  Co., 
82  Iowa,  106;  7  Am.  Rep.  176;  Stevens  v.  Paterson  <L-  JV.  R.  R.  Co.,  .34  N.  J.  L. 
532;  3  Am.  Rep.  269;  GouUl  v.  Hudson  R.  R.  R.  Co.,  6  N.  Y.  522.  In  the 
case  of  Diedrich  v.  Noi-th  Western  Union  R'y  Co.,  42  Wis.  248,  24  Am. 
Rep.  399,  the  plaintiflF,  who  owned  land  on  the  shore  of  Lake  Michigan, 
filled  in  the  lake  in  front  of  his  land,  for  the  sole  purpose  of  extending  his 
possession  into  the  lake,  and  not  for  the  purpose  of  protecting  his  land  on 
the  shore,  or  of  constructing  a  wharf,  and  it  was  held  that  he  failed  to  sus- 
tain his  title  to  a  part  of  the  land  so  filled  in,  which  the  defendant  sought 
to  condemn  for  a  right  of  way.  The  right  to  use  the  bed  of  navigable  waters 
beyond  the  line  of  low  water  rests  upon  the  owner's  title  to  the  bank  or  shore, 
and  not  upon  any  title  to  the  bed  of  such  navigable  water:  Lake  Superior  L. 
Co.  V.  Emerson,  38  Minn.  406;  8  Am.  St.  Rep.  679;  Delaplaine  v.  Chicago  tfc 
N.  W.  R'y  Co.,  42  Wis.  214;  24  Am.  Rep.  386;  Diedrich  v.  North  Western 
Union  R'y  Co.,  42  Wis.  248;  24  Am.  Rep.  399. 

Another  right  possessed  by  the  littoral  or  riparian  proprietor  on  navigable 
•waters  is  the  right  to  extend  out  to  the  point  of  navigability  suitable  landings, 
piers,  and  wharves  on  and  in  front  of  his  lands,  and  he  has  the  right,  tor  this 
purpose,  to  occupy  exclusively  the  bed  of  the  waters,  subordinate  only  to  the 
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paramount  public  rightof  navigation:  Dntton  v.  Strong,  1  Black,  23;  Railroad 
Co.  V.  Schurmeir,  7  Wall.  272;  YntM  v.  Milwaukee,  10  Wall.  497;  AtUe  v. 
Packet  Co.,  21  Wall,  389;  Owe  v.  To/twt,  33  Fed.  Rep.  730;  Coburn  v.  Ama,  62 
Cal.  385;  28  Am.  Rep.  634:  Matlierv.  Cluipman,  40  Conn.  382;  16  Am.  Rep.  46; 
Simona  v.  French,  25  Conn.  346;  InJuibiiants  of  East  Haven  v.  Hemimjway,  7 
Conn.  186;  CMcwjo  v.  Lojlin,  49  111.  172;  Ensminjer  v.  People,  47  111.  384;  95 
Am.  Dec.  495;  Sherlock  v.  BainJtridqe,  41  lad.  35;  13  Am.  Rep.  302;  Slusr- 
lock  V.  Bainbridge,  29  Ind.  364;  Musaer  v.  Hershey,  42  Iowa,  356;  Oranl  v. 
Davenport,  18  Iowa,  179;  Haigfd  v.  Keokuk,  4  Iowa,  199;  Ooodaell  v.  LatoHotit 
42  Md.  348;  Hamlin  v.  Pairpolnt  Mfg.  Co.,  141  Mass.  61;  Ryan  v.  Brown,  18 
Mich.  196;  Hanford  v.  St.  Paul  dk  D.  R.  R.  Co.,  43  Minn.  104;  Unwn  Depot 
etc  Co.  V.  Brunswick,  31  Minn.  297;  47  Am.  Rep.  789;  Stevens  v.  Paterson  <Cr 
N.  R.  R.  Co.,  34  N.  J.  L.  532;  3  Am.  Rep.  269;  BeU  v.  Oough,  23  N.  J.  I* 
624;  Arnold  v.  Mundy,  6  N.  J.  L.  1;  10  Am.  Doc.  366;  Parker  v.  West  Coast 
Packing  Co.,  17  Or.  610;  Clark  v.  Peckluim,  10  R.  L  35;  14  Am.  Rep.  654; 
T/iornion  v.  Grant,  10  R.  I.  477;  14  Am.  Rep.  701 ;  Austin  v.  Rutland  R.  R. 
Co.,  45  Vt.  215;  Alexandria  Ky  Co.  v,  Faunce,  31  Gratt.  761;  Norfolk  City 
V.  Cooke,  27  Gratt.  430;  Diedrich  v.  North  Western  U.  R'y  Co.,  42  Wis.  248;  24 
Am.  Rep.  399;  Delaplaine  v.  Chicago  «fe  N.  W.  R'y  Co.,  42  Wis.  214;  24  Am. 
Rep.  386;  Wisconsin  R.  I.  Co.  v.  Lyons,  30  Wis.  61.  Some  of  the  cases  hold 
that  the  owner  must  not,  in  exercising  this  right,  carry  out  his  wharf  or 
other  improvement  beyond  the  point  of  navigability,  while  other  cases  hold 
a  more  liberal  doctrine,  and- permit  him  to  extend  his  improvements  beyond 
that  point,  provided  he  does  not  interfere  with  the  public  right  of  navigation: 
Gould  on  Waters,  sec.  181. 

In  New  Jersey,  it  is  held  that  the  inchoate  right  of  the  riparian  proprietor 
to  acquire  an  exclusive  right  to  the  property  by  wharfing  out,  or  otherwise 
improving  the  same,  gives  him  no  property  in  the  land  while  it  remains  un» 
der  water:  Stevens  v.  Paterson  etc.  R.  R.  Co.,  34  N.  J.  L.  632;  3  Am.  Rep. 
269.  But  it  is  held  that  by  virtue  of  a  local  custom,  having  the  force  of  estab- 
lished law  in  that  state,  the  adjacency  of  such  proprietor's  land  to  a  navigable 
stream  invests  him  with  a  license  to  fill  in  an<l  wharf  out  on  the  public  (!o- 
main  in  front  of  his  land,  to  such  an  extent  as  does  not  interfere  with  public 
rights;  and  this  license,  when  executed,  becomes  irrevocable:  New  Jersey  Z. 
4}  I.  Co.  V.  Morris  C.  Jc  B.  Co.,  44  N.  J.  Eq.  398;  BeU  v.  Oough,  23  N.  J.  L. 
624. 

Whether  this  right  of  the  riparian  owner  to  wharf  or  improve  out  to  the 
point  of  navigability  is  a  right  that  can  be  severed  from  the  abutting  land  t» 
which  it  ia  appurtenant  is  a  question  upon  which  there  is  a  conflict  of  judicial 
opinion.  Some  authorities  hold  that  this  right  is  peculiar  to  the  riparian 
owner  himself,  and  cannot  be  the  subject  of  transfer  or  sale,  independeutly 
of  a  conveyance  of  the  land  to  which  the  right  is  appurtenant:  Musser  v.  Her- 
shey, 42  Iowa,  356;  Steele  v.  Sanchez,  72  Iowa,  65;  2  Am.  St.  Rep.  233;  Lake 
Superior  L.  Co.  v.  Emer-ion,  38  Minn.  406;  8  Am.  St.  Rep.  679.  In  the  case 
last  cited,  Gilfiilan,  0.  J.,  delivering  the  opinion  of  the  court,  said:  "The 
right  is  incident  to  the  land,  —  belongs  to  it  by  nature.  We  have  not  found 
any  case  holding  that  it  may  be  severed  from  the  right  to  the  abutting  laud, 
BO  as  to  become  aright  in  gross,  — one  person  owning  exclusively  the  shore, 
and  another  the  riparian  right  incident  to  it,  though  owning  no  shore.  Ae 
the  owner  of  the  shore  has  no  title  to  the  soil  under  the  water,  he  can  convey 
nothing  in  the  soil;  and  as  he  cannot  convey  the  riparian  right  severed  from 
the  shore,  his  deed  of  conveyance  of  the  soil  under  the  water  must  be  inup* 
erative." 
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In  the  subsequent  case  of  Hanford  v.  St.  Paul  etc.  R.  R.  Co.,  43  Minn.  104, 
the  court  overruled  the  decision  in  Lnkf  Supfrior  L.  Co.  v.  Emerson,  ^{8  Minn. 
406.  8  Am.  St.  Rep.  679,  and  decided  that  the  right  to  reclaim,  improve,  an. I 
occupy  submerged  lands  out  to  the  point  of  navigability,  altliough  origin  illy 
incident  to  the  riparian  estate,  may  be  separated  therefrom,  and  be  tr.iiis- 
ferred  to  and  enjoyed  by  persons  having  no  interest  in  the  original  ripari.i:i 
estate.  And  it  has  been  elsewhere  held  that  improvements  may  be  sevi-rcd 
from  the  uplands,  and  held  by  other  persons  having  no  interest  in  the  origi- 
nal tract:  Himons  v.  Frtndi,  25  Conn.  346;  OomLiell  v.  LavMon,  42  Md.  34S. 
But  if  the  owner  of  a  city  lot  conveys  it  with  the  waters  of  a  navigable  stre^mt 
aa  a  boundary,  he  will  uot  be  presumed  to  have  reserved  to  himself  property 
rights  in  front  of  the  land  conveyed,  which  he  may  grant  to  others  for  pri- 
vate occupation,  or  which  he  may  so  use  himself  as  to  cut  off  his  grantee  from 
the  privileges  and  conveniences  which  appertain  to  the  shores  of  navigable 
waters:  Turner  v.  Holland,  65  Mich.  453;    WaUon  v.  PeUrs,  26  Micii.  508. 

The  right  of  a  riparian  or  littoral  proprietor  to  improve  out  into  thu  navi- 
gable waters  in  front  of  his  lands  is,  until  actually  availed  of,  subject  t<>  tiie 
right  of  the  United  States  to  use  the  soil  under  the  water  in  aid  of  naviga- 
tion,—  for  the  erection  of  light-houses,  for  instance,  —  without  making  compfu- 
sation  to  such  proprietor:  Chappell  v.  Waletnoorlh,  39  Fed.  Rep.  77;  JJiU  v. 
United  States,  39  Fed.  Rep.  172. 

The  right  of  the  riparian  owner  to  use  and  enjoy  the  improvements  made 
by  him  in  navigable  waters  fronting  on  his  lands  is  not,  it  seems,  limited  to 
purposes  connected  with  the  actual  use  of  the  navigable  water,  but  may  ex- 
tend to  any  purpose  not  inconsistent  with  the  public  right:  Hanford  v.  .S& 
Paul  de  D.  R.  R.  Co.,  43  Minn.  104. 

The  riparian  owner  on  navigable  waters  has  a  right  of  necessity  if  his  land 
is  being,  froni  natural  cause.s,  worn  away  by  the  water,  to  intrude  into  tlie 
shallow  water  near  the  bank  or  shore  for  the  construction  of  works  necessary 
to  the  protection  of  his  land  against  the  action  of  the  water.  But  in  exercis- 
ing this  right  he  must  not  interfere  with  the  public  use:  Gould  on  Waters, 
•ec.  ICO;  Diedrichy.  Nortli  Western  Union  R'y  Co.,  42  Wis.  248;  24  Am.  Kip. 
399;  Delaplaine  v.  Chicago  tfc  N.  W.  R'y  Co.,  42  Wis.  214;  24  Am.  Rep.  380; 
Oen-M  V.  Cloitgli,  48  N.  H.  9;  97  Am.  Dec.  561. 

Rights  of  Littor.\l  Propkietors  to  Flats.  —  In  Massachusetts,  by  the 
oolony  ordinance  of  1647,  sometimes  referred  to  as  the  ordinance  of  1641,  it 
was  provided  that  proprietors  upon  salt  waters,  where  the  tide  ebbs  and  Hows, 
should  have  property  to  the  low -water  mark  where  the  sea  does  not  ebb 
above  one  hundred  rods,  and  not  more  than  that  distance  where  it  ebhs 
farther,  provided  such  proprietors  should  not  have  the  riijht  to  stop  orhindor 
the  passage  of  boats  or  vessels  toother  men's  houses  or  lands.  Referriiii;  to 
this  ordinance,  Parsons,  C.  J.,  in  delivering  the  opinion  of  the  court  lu 
Storer  v.  Freeman,  6  Mass.  435,  4  Am.  Dec.  155,  said:  "This  ordinance  w.i« 
annulled  with  the  charter  by  the  authority  of  which  it  was  made;  but  from 
that  time  to  the  present  a  usage  has  prevailed  which  now  has  force  as  our 
•common  law,  that  the  owner  of  lands  bounded  on  the  sea  or  salt  water  sh.ill 
hold  to  low-water  mark,  so  that  he  does  not  hold  more  than  on<i  humirod  rod* 
below  high-water  mark;  but  the  rights  of  others  are  saved  agreeably  to  a 
provision  in  the  ordinance."  This  is  the  established  law  of  Mas3aohusett.< 
and  of  Maine:  Storer  v.  Freeman,  6  Mass.  435;  4  Am.  I>sc.  155;  Parker  v. 
Smith,  17  Mass.  413;  Barker  v.  Bates,  13  Pick.  255;  23  Am.  Dec.  678;  Valen- 
tine V.  Piper,  22  Pick.  85;  33  Am.  Dec.  715;  Commomcenlth  v.  .iljer,  7 
Cash.  63;    ConunonwealtJi  v.   Roxhury,  9  Gray,    451;    Bonton   v.    RicJiardion, 
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105  Mass.  351;  Emerson  v.  Taylor,  9  Greenl.  42;  23  Am.  Dec.  531;  Dun- 
can V.  Sylvester,  24  Me.  482;  41  Am.  Dec.  400;  Gerrish  v.  Proprielora 
of  Union  Wharf,  26  Me.  384;  46  Am.  Dec,  568;  Pike  v.  Munroe,  36  Me. 
309;  58  Am.  Dec.  751;  MouUon  v.  Libbey,  37  Me.  472;  59  Am.  Dec.  57;  King 
V.  Young,  76  Me.  76;  49  Am.  Rep.  596;  Gould  on  Waters,  sec.  169;  3  Kent's 
Com.  430.  And  it  is  held  applicable  as  a  usage  in  New  Hampshire:  Gould  on 
Waters,  sec.  169;  Clement  v.  Burns,  43  N.  H.  621.  The  littoral  proprietor 
may,  to  the  extent  of  one  hundred  rods,  huild  solid  structures  on  the  flats  in 
front  of  his  land,  and  thus  obstruct  the  flow  and  reflow  of  the  tide,  provided 
he  does  not  wholly  cut  off  his  neighbor's  access  to  his  house  or  land;  and  if 
the  coterminous  proprietor  suffers  injury  in  consequence,  it  is  damnum 
absque  injuria:  Davidson  v.  Boston  and  Maine  R.  R.  Co.,  3  Cush.  91;  Boston  v. 
Richardson,  105  Mass.  365;  Deering  v.  Long  Wharf,  25  Me.  51. 

The  owner  of  these  flats  may  convey  them  without  the  uplands,  or  he  may 
convey  the  upland  without  the  flats:  Barker  v.  Bates,  13  Pick.  255;  23  Am. 
Dec.  678;  Porter  v.  Sullivan,  7  Gray,  447;  Pike  v.  Munroe,  36  Me.  309;  58 
Am.  Dec.  751;  Clancey  v.  Houdlette,  39  Me.  451;  Erskine  v.  MouUon,  63  Me. 
276.  And  the  same  rule  is  applied  in  Connecticut:  Ladies'  S.  F.  Soc.  v. 
Halstead,  68  Conn,  144.  And  although  in  that  state  the  rights  of  the  littoral 
proprietor  depend  upon  usage,  unaided  by  ancient  statutory  provisions,  he 
has  the  exclusive  right  to  construct  wharves  upon  the  fiats  in  front  of  hia 
land,  if  he  conforms  to  the  regulations  imposed  by  the  state,  and  does  not 
obstruct  navigation:  Union  Wharf  v.  Starin,  45  Conn.  585;  Mather  v.  Chap- 
man, 40  Conn.  382;  16  Am.  Rep.  46;  Gould  on  Waters,  sec.  170. 

Right  to  Accretions.  —  Both  the  land  formed  by  alluvion,  or  the  grad- 
ual and  imperceptible  accretion  from  the  water,  and  that  gained  by  relic- 
tion, or  the  gradual  and  imperceptible  recession  of  the  water,  belong  to  th* 
owner  of  the  land  to  which  the  addition  is  made.  This  subject  is  considered 
at  length  in  the  note  to  Hagan  v.  Campbell,  33  Am.  Dec.  276-281.  In  addi- 
tion to  the  cases  therein  cited,  see  the  following:  Welles  v.  Bailey,  55  Conn. 
292;  3  Am.  St.  Rep.  48;  Berry  v.  Snyder,  3  Bush,  266;  Cook  v.  CUy  of  Bur- 
lington, 30  Iowa,  94;  6  Am.  Rep.  649;  Lovingston  v.  County  of  St.  Clair,  64 
III.  56;  16  Am.  Rep.  516,  and  note  524. 

The  title  of  a  riparian  or  littoral  proprietor  on  navigable  waters  extends  to 
ordinary  high-water  mark,  and  if  the  line  of  ordinary  high-water  mark 
changes,  the  line  of  his  land  changes  with  it:  Welles  v.  Bailey,  55  Conn.  292; 
3  Am.  St.  Rep.  48;  Steele  v.  Sanchez,  T2  Iowa,  65;  2  Am.  «t.  Rep.  233, 

Right  of  Riparian  Owner  is  not  Affected  by  Repeal  of  Statute 
declaring  a  stream  navigable:  Steele  v.  Sanchez,  72  Iowa,  65;  2  Am.  St.  Rep. 
233;  Chicago  etc.  R'y  Co.  v.  Porter,  72  Iowa,  426;  Serrin  v.  Or^e,  67  Iowa, 
196;  Wood  v.  Chicago  etc  R'y  Co.,  60  Iowa,  456;  nor  by  the  enactment  of  a 
Btatute  making  a  river  non-navigable:  Wood  v.  Fowler,  26  Kan.  682;  40  Am. 
R  p.  330. 

Riparian  Rights  Recognized  Here  Which  are  not  in  England.  — 
Tlie  ownership  of  the  beds  of  navigable  waters  is  in  the  crown  and  Parlia- 
ment in  England,  and  in  the  public  in  the  United  States;  for  the  people  of 
this  country,  at  the  Revolution,  succeeded  to  all  the  rights  of  the  English 
king  and  Parliament.  But  there  is  a  difference  between  the  recognized 
rights  of  littoral  and  riparian  owners  in  this  country  and  those  recognized  in 
England.  By  the  common  law  of  England  there  is  no  general  right,  as  inci- 
dent to  the  ownership  of  lands  abutting  on  navigable  waters,  to  extend 
wharves  or  other  improvements  beyond  the  ordinary  high-water  mark: 
Gould  on  Waters,  sec.  167.     In  this  country,  hpwever,  it  is  different.     What- 
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ever  remains  after  giving  to  the  puljlic  the  full  enjoyment  of  their  rights  is 
recognized  as  belonging  to  the  riparian  or  littoral  proprietor,  and  he  may  do 
anything  upon  the  land  beyond  his  strict  boundary  lines,  which  will  not  in- 
terfere with  the  public  right  of  navigation:  Burrmoa  v.  Oallup,  32  Coun.  493; 
87  Am.  Dec.  186;  Oroton  v.  Htirlburt,  22  Conn.  178;  Frink  v.  Lawrence,  20 
Conn,  118;  Etist  Haven  v.  Hemingway,  7  Conn.  ISli;  CommonweaWi  v.  Charlrs- 
tmon,  1  Pick.  180;  Commonwealth  v.  Alger,  7  Cush.  53;  Providence  S.  E.  Co. 
v.  Providence  S.  B.  Co.,  12  R.  I.  348;  Alden  v.  Pinney,  12  Fla.  348;  Gonld 
on  Waters,  seo.  168. 

Right  of  Riparian  Owner  to  Icb  on  Navioablb  Waters.  —  In  those 
states  where  the  beds  of  navigable  streams  are  held  to  belong  to  the  state, 
the  riparian  proprietor  has  no  right  to  the  ice  which  forms  on  the  stream,  as 
an  incident  to  his  ownership  of  the  adjoining  land.  The  privilege  of  gatlier- 
ing  ice  on  public  waters  is  a  common  right,  and  the  ice  when  gathered  belongs 
to  the  first  appropriator:  Gould  on  Waters,  sec.  191;  Wood  v.  Fowler,  26 
Kan.  682;  40  Am.  Rep.  3.30;  Hickey  v.  Hazard,  3  Mo.  App.  480.  This  prin- 
ciple is  applied  in  Massachusetts  and  in  Maine  to  the  ice  that  forms  oa  what 
are  there  termed  great  ponds:  Brastow  v.  Bockport  Ice  Co.,  77  -Mo.  100;  Bou>- 
ell  V.  Doyle,  131  Mass.  474;  Cage  v.  Steinhrauss,  131  Mass.  222;  Hiltinger  v. 
Barnes,  121  Mass.  539;  Fay  v.  Salem  Aqueduct  Co.,  Ill  Mass.  27;  Common' 
toealth  V.  Vincent,  108  Mass.  441;  Paine  v.   Woods,  108  Mass.  160. 

But  in  those  states  where  it  is  held  that  riparian  owners  take  to  the  middle 
of  streams  in  which  the  tide  does  not  ebb  and  flow,  though  capable  of 
navigation  in  fact,  the  riparian  proprietor  owns  the  ice  in  the  river,  which 
forms  over  his  land:  Washington  Ice  Co.  v.  Shortall,  101  111.  46;  40  Am.  Rep. 
196;  Village  of  Brooklyn  v.  Smitfi,  104  111.  429;  44  Am.  Rep.  90;  Gould  on 
Waters,  sec.  191;  see  also  People's  Ice  Co.  v.  Steamer  Excelsior,  44  Mich.  229; 
38  Am.  Rep.  246. 


Menage  v.  Burke. 

[48  Minnesota,  21L] 
Moktoagk  or  Real  Estate  to  Partnership,  Validity  of.  —  A  mortgage 
of  real  estate  given  to  "Farnham  and  Lovejoy,"  of  a  place  designated, 
is  legally  sufficient  as  a  mortgage  to  Sumner  W.  Farnham  and  James  A. 
Lovejoy,  shown  to  have  been  the  members  of  a  firm  engaged  in  business 
at  that  place  under  the  name  of  "  Farnham  and  Lovejoy  ";  and  a  stat- 
utory foreclosure  by  those  persons,  under  a  power  of  sale  contained  in 
the  mortgage,  is  valid,  where  the  only  defect  suggested  is  the  manner  in 
which  the  mortgagees  are  designated  in  the  mortgage. 

Action  to  determine  adverse  claims  to  real  estate.  The 
opinion  states  the  facts. 

C.  J.  Bartleson  and  P.  M.  Woodman,  for  the  appellant. 

Miller,  Young,  and  Akers,  for  the  respondent. 

Dickinson,  J.  This  is  an  action  to  determine  adverse  claims 
to  real  estate.  The  plaintiff  asserted  that  title  was  acquired 
through  a  foreclosure  by  advertisement  of  a  mortgage  given  in 
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1878,  by  one  Mayo,  the  owner  of  the  land,  to  "  Farnham  and 
Lovejoy,  of  the  county  of  Hennepin,  state  of  Minnesota."  The 
mortgagees  thus  designated  were  the  members  of  a  business 
partnership,  their  full  names  being  Sumner  W.  Farnham  and 
James  A.  Lovejoy;  and  the  mortgage  was  given  to  secure  an 
indebtedness  of  the  mortgagor  to  that  firm.  The  mortgage 
contained  the  usual  power  of  sale  in  favor  of  the  parties  of 
the  second  part.  On  default  the  mortgage  was  foreclosed, 
in  1880,  by  the  exercise  of  that  power.  The  notice  of  sale, 
describing  the  mortgage  as  given  to  "Farnham  and  Lovejoy," 
contained  in  parenthesis,  immediately  following  that  designa- 
tion of  the  mortgagees,  the  full  names  of  the  parties  as  above 
given.  It  was  subscribed,  "Farnham  and  Lovejoy,  mort- 
gagees," and  further, "  Boardman  and  Ferguson,  attorneys  for 
mortgagees."  The  sale  was  made  to  "  Sumner  W.  Farnham 
and  James  A  Lovejoy."  No  redemption  was  made,  and  the 
plaintiff  has  acquired  whatever  title  those  purchasers  secured 
through  this  mortgage  and  foreclosure.  The  defendant  claims 
title  under  a  sale  of  the  same  land,  in  1889,  under  execution 
upon  a  judgment  recovered  against  Mayo,  the  mortgagor,  in 

1879,  subsequent  to  the  recording  of  the  mortgage.  We  are  to 
decide  the  question  of  the  legal  validity  of  the  mortgage  and 
the  statutory  foreclosure,  in  respect  to  which  the  only  defect 
suggested  is  from  the  manner  in  which  the  mortgagees  are 
designated  in  the  mortgage. 

From  the  findings  of  the  court  it  appears  that  when  the 
mortgage  was  given,  and  when  it  was  foreclosed,  Sumner  W. 
Farnham  and  James  A.  Lovejoy  were  partners  engaged  in 
business  under  the  firm  name  of  Farnham  and  Lovejoy;  that 
Mayo,  in  the  course  of  business  transactions  with  that  firm, 
became  indebted  to  them  in  the  sum  of  four  thousand  dollars; 
and  that  he  gave  this  mortgage  to  them  to  secure  the  pay- 
ment of  that  debt.  There  have  been  several  decisions  of  this 
court  in  which  has  been  considered  the  legal  effect  of  deeds 
and  mortgages  of  real  estate  in  which  a  mere  partnership 
name  or  the  name  of  an  association  had  been  given  as  the 
grantee:  German  Land  Ass'n  v.  Scholler,  10  Minn.  260,  331; 
Morrison  v.  Mendenhall,  18  Minn.  212,  232;  Tidd  v.  Bines, 
26  Minn.  201;  Gille  v.  Hunt,  35  Minn.  357;  Foster  v.  Johnson, 
39  Minn.  378.  And  see  Kellogg  v.  Olson,  34  Minn.  103; 
Townshend  v.  Goodfellow,  40  Minn.  312;  12  Am.  St.  Rep.  736. 
The  general  doctrine  there  expressed  as  to  the  insufficiency 
of  such    an    instrument,  unaided    by  a  court  of  equity,  to 
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transfer  a  legal  title,  has  been  declared  to  be  subject  to  the 
qualification  that  where  the  partnership  name  thus  employed 
contains  the  name  or  names  of  one  or  more  of  the  partners, 
the  instrument  will  have  legal  effect  as  a  conveyance  or 
mortgage  to  the  partner  or  partners  thus  named:  Gille  v. 
Hunt,  35  Minn.  357;  Foster  v.  Johnson,  39  Minn.  378;  Morse 
V.  Carpenter,  19  Vt.  613;  Beaman  v.  Whitney,  20  Me.  413; 
Sherry  v.  Gilmore,  58  Wis.  324;  Jones  v.  Neale,  2  Pat.  &  H. 
339.  This  controls  the  decision  of  this  case.  While  it  is 
necessary  to  the  legal  validity  of  such  instruments  that  there 
be  a  grantee  having  a  legal  existence,  capable  of  taking,  and 
certainly  designated,  or  so  designated  that  his  identity  can 
be  certainly  ascertained,  these  conditions  are  complied  with 
in  this  case;  resort  being  had,  as  may  be  done,  to  facts  be- 
yond the  instrument,  for  the  purpose  of  applying  the  descrip- 
tion or  designation  of  the  persons  named  to  the  persons  so 
described:  Wakefield  v.  Brown,  38  Minn.  361;  8  Am.  St.  Rep. 
671;  Morse  v.  Carpenter,  19  Vt.  613.  By  this  means  it  was 
ascertained  that  the  "Farnham"  and  "  Lovejoy,"  "of  the 
county  of  Hennepin  and  state  of  Minnesota,"  named  in  the 
mortgage  as  the  "  parties  of  the  second  part,"  were  the  per- 
sons of  those  names  who  were  the  members  of  the  business 
copartnership  of  Farnham  and  Lovejoy,  that  is,  Sumner  W. 
Farnham  and  James  A.  Lovejoy.  With  this  light  thrown 
upon  the  instrument,  it  is  most  reasonable  to  construe  it  as 
made  to  the  two  persons  thus  named,  and  not  merely  to  the 
partnership  in  the  sense  of  the  business  relation  existing  be- 
tween those  persons.  Our  conclusion  is,  that  the  mortgage 
was  effectual  in  law,  and  that  the  statutory  foreclosure  by  the 
exercise  of  the  power  of  sale  was  valid. 

Judgment  reversed,  and  judgment  directed  for  the  plaintiff. 


Partnership  —  Conveyances  to  Partnership,  Using  the  Firm  Name 
TO  Designate  the  Grantee.  —  A  conveyance  to  A  B  &  Co.  operates  to 
invest  A  B  with  the  entire  interest  conveyed:  Winter  v.  Stock,  29  Cal.  407; 
89  Am.  Dec.  57;  Moreau  v.  Saffarans,  3  Sneed,  595;  67  Am.  Dec.  582.  In 
Kelley  v.  Bourne,  15  Or.  476,  a  deed  made  to  the  Grant's  Pass  Real  Estate 
Association  was  decided  to  vest  in  the  partners  composing  the  association 
Biich  an  equitable  interest  as  to  convert  the  property  therein  conveyed  into 
partnership  property. 
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WiLKINS    V.    BeVIER. 

[43  Minnesota,  213.] 

POSSESSTOK  BT  TbNANT  NoTICE  TO  JUDGMENT  CREDITOR   OF  WhAT. — Where 

a  judgment  creditor  asserts  a  liea  upon  real  estate  actually  occupied  by 
a  third  party  as  a  tenant  of  the  judgment  debtor,  at  the  time  of  the 
docketing  of  the  judgment,  he  is  charged  with  constructive  notice  of  all 
the  occupant's  rights  and  interests,  and  he  is  also  affected  with  like 
notice  of  title  in  the  occupant 's  landlord. 
J0DOMBNT  Creditor  not  Charged  with  Notice  op  Unrecorded  Deed 
FROM  Judgment  Debtor. — A  judgment  creditor  is  not  charged  with 
notice  that  the  judgment  debtor,  who  is  the  lessor  of  real  estate,  the  title 
to  which  appears  of  record  in  his  name  at  the  time  of  the  docketing  of 
the  judgment,  has  conveyed  the  property  to  another  person,  although 
the  latter  has  informed  the  tenant  that  he  has  a  deed  from  the  debtor. 
The  law,  in  such  case,  holds  the  judgment  creditor  to  have  had  notice 
only  of  such  facts  as  inquiry  would  naturally  lead  to,  not  of  such  facts  as 
it  might  possibly  lead  to. 

Action  to  remove  a  cloud  from  the  title  to  a  lot  of  land. 
The  opinion  states  the  case. 

McGindley  and  Cotton,  for  the  appellant. 

White  and  Reynolds,  for  the  respondent. 

Collins,  J.  Action  to  remove  a  cloud  from  the  title  which 
plaintiflf  claims  to  have  to  a  lot  in  the  city  of  Duluth.  About 
the  1st  of  August,  1886,  one  Austin  was  the  owner  in  fee  of 
the  lot  in  question.  He  then  entered  into  a  verbal  contract 
with  the  plaintiff  to  sell  and  convey  the  lot  to  him  for  a  cer- 
tain sum,  part  of  which  was  to  be  paid  in  professional  ser- 
vices, the  balance  in  cash.  These  services  were  rendered,  and 
on  October  23d  of  the  same  year  said  Austin  made  and  exe- 
cuted a  warranty  deed  of  the  premises,  in  which  plaintiff  was 
named  as  grantee;  but  he  refused  to  deliver  said  deed  to  the 
plaintiff  until  the  latter  paid  to  him  the  balance  of  the  pur- 
chase-money. This  was  done,  the  last  payment  being  on 
March  27,  1888,  at  which  time  the  deed  was  duly  delivered  to 
plaintiff.  The  latter  had  been  acting  as  agent  and  attorney 
for  Austin,  who  died  November  7,  1888,  for  some  two  years 
prior  to  his  decease.  The  lot  in  question,  during  all  of  the 
period  of  time  covered  by  these  transactions,  was  vacant  and 
unoccupied,  except  a  small  portion  in  the  rear,  on  which  had 
been  erected  a  brick  building  owned  and  occupied  by  one 
Buchanan,  who  had  leased  the  ground  from  year  to  year  from 
Austin.  In  November,  1887,  his  lease  being  about  to  expire, 
the  tenant  applied  to  plaintiff,  as  Austin's  agent,  for  a  re- 
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newal;  and  thereupon  there  was  executed  by  Austin  a  lease 
of  the  ground  actually  covered  by  the  building,  for  one  year, 
commencing  November  15,  1887.  This  lease  was  witnessed 
by  plaintiflF,  and  Austin's  acknowledgment  thereto  was  taken 
before  him  as  a  notary  public.  At  the  same  time  Buchanan 
paid  to  plaintiff,  for  Austin,  as  he  supposed,  the  rent  in  full 
for  one  year;  that  is,  up  to  November  15,  1888.  This  lease 
was  not  recorded,  and  the  plaintiff  failed  and  neglected  to  put 
his  deed  on  record  until  the  twenty-eighth  day  of  June,  1888. 
Long  before  this,  suits  had  been  brought  against  Austin  in  the 
district  court  of  the  county  in  which  the  lot  is  situated,  and  in 
which  all  of  these  parties  then  resided,  for  the  recovery  of 
money,  in  one  of  which  this  defendant  was  plaintiff.  This 
plaintiff  appeared  in  that  action  as  Austin's  attorney,  and  on 
March  31, 1888,  verified  his  client's  answer  therein.  Judgment 
was  entered  and  docketed  against  Austin,  defendant  in  said 
action,  on  May  24,  1888,  more  than  one  month  before  plain- 
tiff's deed  was  recorded.  The  court  below  found  that  there  was 
no  good  or  sufficient  reason  for  plaintiff's  failure  and  neglect  to 
put  his  deed  on  record  until  after  the  judgment  was  docketed; 
that  at  the  time  of  the  docketing,  this  defendant,  judgment 
creditor,  had  no  knowledge  of  plaintiff 's  claim  to  the  lot;  that 
he  then  knew  the  record  title  to  be  in  the  judgment  debtor, 
Austin,  and  also  knew  that  upon  the  rear  end  of  the  premises 
there  was  the  building  before  mentioned;  and  also  found  that 
"in  the  spring  or  summer  of  1888  this  plaintifif  informed  the 
tenant,  Buchanan,  that  he  had  purchased  the  lot,  and  had  a 
deed  therefor,  and  that  between  the  fifteenth  and  twenty-fifth 
days  of  June,  same  year,  the  creditor  inquired  of  Buchanan, 
and  by  him  was  informed  that  the  building  was  his  own,  but 
that  he  leased  the  ground  upon  which  it  stood  from  Austin." 

The  defendant's  claim  is  based  solely  upon  his  purchase  at 
a  sale  on  execution  issued  for  the  purpose  of  enforcing  (he 
payment  of  the  judgment  heretofore  described.  Therefore 
both  parties  assert  a  title  derived  from  Austin,  —  the  plaintiff 
through  his  deed  of  conveyance,  the  defendant  by  means  of 
proceedings  upon  his  judgment.  The  principal  question  in 
the  case  is,  whether  the  latter  had  such  notice  of  the  plaintiff's 
rights  and  interests  at  the  time  of  the  docketing  of  his  judg- 
ment as  would  render  it  subject  and  secondary  to  the  unre- 
corded conveyance.  If  he  was  possessed  of  this  notice,  tlie 
defendant's  purchase  and  the  sheriff's  certificate  of  sale,  as 
evidence  of  a  paramount  title,  cannot  be  allowed  to  prevail  as 
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against  the  plaintiff's  deed.  He  was  not  a  purchaser  in 
good  faith  and  without  notice:  Lamherton  v.  Merchants^  Nat. 
Bank,  24  Minn.  281,  287.  It  will  be  observed  that  construct- 
ive notice  only  can  be  urged  or  is  claimed  by  the  appellant-^ 
and  this  arises,  if  at  all,  by  reason  of  the  actual,  visible  occu- 
pation by  Buchanan  of  a  portion  of  the  premises  at  the  time 
of  the  docketing  of  the  judgment.  The  doctrine  is  well 
established  in  this  state  that  a  purchaser,  by  means  of  the 
tenant's  possession,  is  put  upon  inquiry  respecting  the  particu- 
lars of  his  claim  and  interest,  and  also  from  whom  he  holds; 
that  the  actual  possession  by  a  tenant  not  only  protects  him 
in  all  of  his  rights  and  interests,  but  that  a  purchaser  is 
affected  with  like  notice  of  title  in  the  occupant's  landlord: 
Morrison  v.  March,  4  Minn.  325,  422;  Graff  v.  Ramsey,  19 
Minn.  24,  44.  This  is  the  doctrine  found  in  the  greater 
number  of  American  cases:  2  Pomeroy's  Eq.  Jur.,  sec.  618. 
A  more  restricted  rule,  which  prevails  in  England,  has  been 
adopted  in  some  of  our  states:  Beatie  v.  Butler,  21  Mo.  313; 
64  Am.  Dec.  234;  Flagg  v.  Mann,  2  Sum.  486,  557;  King  v. 
Paulk,  85  Ala.  186;  Veazie  v.  Parker,  23  Me.  170.  The  case 
last  mentioned  was  cited  with  approval  in  Roberts  v.  Grace,  16 
Minn.  115,  126,  upon  the  proposition  that  even  an  attorn- 
ment to  the  grantee,  of  a  tenant  holding  under  the  grantor, 
would  not  supply  the  want  of  registry,  because  there  was  nc 
visible  change  of  possession  to  indicate  that  there  had  been  a 
change  of  title.  The  point,  however,  to  which  the  remark 
was  applicable  was  not  involved  in  the  determination  of  the 
Roberts  case. 

This  brings  us  to  a  consideration  of  the  relations  which 
existed  between  appellant  and  Buchanan,  when  respondent's 
judgment  was  docketed,  and  what  facts  the  latter  might  have 
learned,  had  he  then  pursued  such  inquiries  as  to  Buchan- 
an's.claims  as  the  law  required.  His  investigations  must  be 
made  at  the  time  of  the  docketing  of  the  judgment;  and  he 
will  be  held,  in  the  absence  of  inquiries,  as  having  knowledge 
of  what  he  could  have  then  learned.  Therefore,  it  is  quite 
immaterial,  in  this  case,  that  Bevier,  the  judgment  creditor, 
was  permitted  to  testify  that  a  few  days  subsequent  to  the 
entry  of  the  judgment  he  inquired  of  Buchanan,  the  tenant, 
and  was  informed  by  him  that  he  leased  from  Austin;  and 
equally  as  immaterial  that  the  trial  court  passed  upon  this  in 
its  findings  of  fact.  The  admission  of  the  testimony,  and  the 
finding  thereon,  did  not  prejudice  the  appellant,  because  the 
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rights  of  the  respondent  must  be  determined  by  what  he 
knew,  or  might  have  learned  upon  proper  inquiry,  at  the  lime 
his  judgment  was  docketed.  The  lien  of  the  judgment  could 
not  be  impaired  or  aided  by  subsequently  acquired  knowledge 
as  to  the  tenant's  interest  or  his  landlord's  title.  From  the 
findings  it  appears  that  "  in  the  spring  or  early  summer  of 
1888"  the  appellant  notified  Buchanan  of  his  purcliase  from 
Austin,  and  that  he  had  a  deed  of  the  premises.  This  is  in- 
definite, and  no  effort  was  made  in  the  court  below  to  have 
the  finding  made  more  exact  as  to  the  time.  But  this  is  of 
no  practical  consequence;  for  we  shall  assume,  while  consid- 
ering the  question,  that  this  information  was  imparted,  as 
appellant  claims,  shortly  after  March  27th,  when  he  received 
his  deed,  and  antecedent  to  the  24th  of  May,  the  day  of  the 
docketing  of  the  judgment.  For  several  years,  Buchanan, 
the  tenant,  had  held  from  year  to  year  under  a  lease  from 
Austin,  the  judgment  debtor;  and  for  some  time,  at  least, 
Wilkins,  the  appellant,  had  been  the  landlord's  agent  in 
respect  to  the  leased  property.  This  was  well  known  to  the 
tenant  when  he,  in  November,  1887,  applied  to  the  agent  for 
a  renewal  of  his  lease;  and  he  then  paid  one  year's  rent  in 
advance  to  Wilkins,  for  Austin,  as  he  supposed.  A  lease  for 
the  year  ending  November  15,  1888,  was  then  signed  by  Aus- 
tin, witnessed  by  the  appellant,  who  also,  as  a  notary,  took 
and  certified  to  Austin's  acknowledgment  thereof.  It  was 
under  this  lease,  with  the  rent  fully  paid  in  advance  for  the 
term,  that  Buchanan  held  when  the  judgment  was  docketed. 
The  tenant  was  notified  by  the  appellant  that  he  had  suc- 
ceeded by  deed  to  Austin's  title;  but  there  is  nothing  in  the 
record  to  show  that  at  any  time  prior  to  the  expiration  of  the 
term  covered  by  the  lease,  or  in  any  manner,  Buchanan  recog- 
nized or  acknowledged  appellant  as  his  landlord.  He  did  not 
expressly  attorn,  nor  did  he  pay  rent  to  appellant  as  the 
owner,  and  thus  attorn  by  implication.  At  no  time  was  the 
tenant  in  a  position  where  he  could  not  have  been  permitted, 
had  occasion  arisen,  to  deny,  and  to  have  put  appellant  upon 
proof  of,  his  alleged  title,  although  by  virtue  of  the  convey- 
ance, appellant  secured  Austin's  title  to  the  property  as  well  as 
his  rights  in  the  written  lease,  including  such  as  might  arise 
by  reason  of  the  tenant's  covenants,  if  any  there  were.  This, 
of  itself,  did  not  constitute  him  the  landlord. 

Now,  with  this  condition  of  affairs,  was  Buchanan's  posses- 
lion  notice  to  the  judgment  creditor  of  the  title  now  asserted 
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by  the  appellant?  Admitting  it  to  have  been  the  creditor's 
duty  to  have  followed  up  the  suggestion  which  the  occupancy 
of  the  premises  by  a  third  party  implied,  to  have  investigated 
Buchanan's  claims,  and  that  he  must  be  presumed  to  know 
all  the  facts  which  inquiry  would  have  developed,  all  that 
he  might  have  learned  had  he  interrogated  Buchanan,  what 
knowledge  would  he  have  acquired,  in  the  natural  course  of 
events?  and  what  must  be  charged  with  as  in  his  reach,  had 
he  attempted  to  obtain  it?  Certainly,  he  would  have  been 
told  that  Buchanan  owned  the  building,  and  had  leased  the 
ground  on  which  it  stood,  for  the  year  ending  November  15th, 
following.  The  tenant's  interest  would  have  been  defined  by 
this  answer,  but  the  pursuit  of  information  as  to  the  actual  title 
could  not  safely  stop  at  this  point.  It  would  be  incumbent  upon 
the  creditor  to  ascertain  from  whom  he  leased.  To  a  verbal 
inquiry  Buchanan's  answer  would  have  been,  naturally  and 
truthfully,  that  he  leased  from  Austin;  or  had  the  creditor 
called  for  the  written  lease,  he  would  have  learned  precisely 
the  same  thing.  It  would  seem  plain  that  the  law  cannot  re- 
quire further  or  other  inquiries,  or  hold  the  creditor  as  having 
knowledge,  and  therefore  constructive  notice,  of  facts  which 
these  inquiries  might  possibly,  but  not  naturally,  lead  to; 
such,  for  instance,  as  a  disclosure  that  the  lessor,  the  judg- 
ment debtor,  in  whose  name  the  title  to  the  property  appears 
of  record,  has  very  recently  sold  to  another  person.  It  would 
also  seem  plain  that  no  more  should  be  required  of  the  credi- 
tor than  that  he  inspect  the  lease,  or  by  verbal  inquiry  obtain 
information  as  to  who  may  have  executed  it,  and  therefore 
assumed  to  have  interests  in  the  demised  premises;  failing  so 
to  do,  that  he  be  charged  with  the  knowledge  which  he  would 
have  thus  obtained.  It  is  possible  that,  in  the  course  of  the 
conversation  with  Buchanan  in  respect  to  his  rights  in  the 
premises,  he  would  have  informed  the  respondent  of  the  sale 
and  conveyance  to  appellant;  but  the  conclusion  is  inevitable 
that  such  would  not  have  been  the  natural  or  ordinary  result 
of  pertinent  inquiries  upon  the  subject,  and  obviously,  an  in- 
spection of  the  lease  under  which  the  tenant  occupied  would 
not  have  conveyed  the  slightest  intimation  of  appellant's 
claim. 

Of  the  seventh  assignment  of  error  we  need  but  to  say  that 
if  the  judgment  herein  involved  was  not  against  the  person  in 
whose  name  the  title  to  the  lot  appeared  of  record  prior  to  the 
recording  of  appellant's  deed,  the  latter  cannot  be  allowed  to 
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maintain  the  action:  Coles  v.  Berryhill,  37  Minn.  56.  It  was 
only  upon  the  assumption  that  the  title  of  record  was  in  Austin 
at  the  time  of  the  docketing  that  the  suit  was  brought,  tried, 
or  determined. 

Judgment  affirmed.  

PossBSSiON  nr  Tbwaht  as  Noticb.  —  The  possession  of  a  tenant  is  notice 
to  a  anbseqaent  purchaser  of  the  landlord's  unrecorded  deed:  Levy  v.  Hoi- 
berg,  67  Miaa.  5-26;  Morrison  v.  Kelly,  22  III.  610;  74  Am.  Dec.  169;  or  of  an 
unrecorded  lease:  Dreyfus  v,  Hirt,  82  CaL  621.  But  knowledge  by  a  subse- 
quent purchaser  that  a  person  in  possession  is  the  tenant  at  sufferance  of  his 
vendor  is  not  sufiBcient  to  charge  such  purchaser  with  actual  notice  of  a  prior 
purchase  by  such  tenant:  Vaughn  v.  Tracy,  25  Mo.  318;  69  Am.  Dec.  471. 
Nor  is  the  possession  by  a  mortgagor's  tenant  notice  to  a  purchaser  of  an  un- 
recorded  agreement  between  the  mortgagor  and  mortgagee  postponing  the 
sale  under  the  mortgage:  Beatie  v.  Butler,  21  Mo.  313;  64  Am.  Dec.  234,  and 
note  241,  242,  as  to  the  effect  of  possession  as  notice  of  an  unrecorded  instru- 
ment. See  also  Riley  v.  Quigtey,  50  111.  3(H;  99  Am.  Dec  516,  and  note; 
Rarer  Iron  Co.  v.  Trout,  83  Va.  397;  5  Am.  St.  Rep.  285,  and  note. 

Umrecobded  Instrumknts  —  Rights  or  Judomejjt  Cbbditob.  — The  lien 
of  a  judgment  is  preferred  to  a  prior  unrecorded  mortgage:  Manufacturers' 
etc.  Bank  v.  Bank  of  Pa.,  7  Watts  &  S.  335;  42  Am.  Dec.  240;  or  even  a 
prior  unrecorded  deed:  Reed  v.  Austin,  9  Mo.  722;  45  Am.  Dec.  336,  and 
note.  But  a  creditor  having  actual  notice  of  a  prior  unrecorded  conveyance 
by  his  debtor,  for  a  valuable  consideration,  cannot  by  an  attachment  and  levy 
obtain  title  thereto  against  the  grantee:  P.iat  ▼.  .fiicc,  1  Pick.  164;  11  Am. 
Dec.  156. 


Bloom  v.  Mot. 

[43  MiNNKSOTA,  397.] 

JiTDonirr  Crkdttor  must  Provk  Existenck  of  Debt  at  Time  of  Co5- 
TKTANCK  Sought  to  be  Set  Aside  as  Fracdulent. — When  a  judg- 
ment  creditor  brings  an  action  to  set  aside,  as  fraudulent  as  to  creditors, 
a  conveyance  of  real  estate  made  by  the  debtor  prior  to  the  judgment, 
he  must  show  that  the  debt  for  which  the  judgment  was  rendered  ex- 
isted at  the  time  of  the  conveyance.  And  the  judgment,  as  against  the 
grantee,  does  not  prove  such  existence. 

Action  brought  by  the  plaintiff,  a  judgment  creditor  of 
Samuel  Moy,  to  set  aside,  as  fraudulent,  a  conveyance  from 
that  defendant  to  the  other  defendant,  Fritz  Moy.  A  dismis- 
sal was  ordered  at  the  close  of  the  plaintiff's  case.  A  new 
trial  was  refused,  and  the  plaintiff  appealed. 

OdeU  and  Steidl,  for  the  appellant, 

H.  J,  Peck,  for  the  respondents. 
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GiLFiLLAN,  C.  J.  The  action  was  properly  dismissed. 
When  a  judgment  creditor,  or  one  claiming  through  the  judg- 
ment, brings  an  action  to  set  aside,  as  fraudulent  as  to  cred- 
itors, a  conveyance  of  real  estate  by  the  judgment  debtor 
prior  to  the  judgment,  he  must  show  that  the  debt  for  which 
the  judgment  was  rendered  existed  at  the  time  of  the  con- 
veyance. The  judgment  does  not,  as  against  strangers  to  it, 
prove  the  antecedent  existence  of  the  debt  for  which  it  waa 
rendered:  Bruggerman  v.  Hoerr,  7  Minn.  264,  337;  82  Am. 
Dec.  97;  Braley  v.  Byrnes,  20  Minn.  389,  435;  County  of 
Olmsted  v.  Barber,  31  Minn.  256;  Hartman  v.  Weiland,  36- 
Minn.  223.  The  plaintiff  did  not  prove  that  the  debt  existed 
at  the  time  of  the  conveyance.  He  attempted  it,  perhaps,  by 
showing  that  a  bill  or  claim  of  plaintiff  against  the  judgment 
debtor  was  presented  to  the  latter  prior  to  the  conveyance. 
Without  deciding  whether  what  the  latter  said  at  the  time 
would  have  been  evidence  to  prove,  as  against  this  defendatit, 
the  existence  of  the  debt,  it  is  enough  to  say  that  there  was 
no  evidence  of  the  identity  of  the  claim  thus  presented  with 
the  one  on  which  the  judgment  was  recovered.  As  plaintiff's 
action  had  to  fail  for  absence  of  the  proof  mentioned,  it  was 
not  material  that  evidence  offered  of  a  fraudulent  intent  was 
excluded.  The  admission  of  it  would  not  have  affected  the 
result. 

Order  affirmed.  

Pkaudulent  Conveyances,  Judgment  Creditors  Seeking  to  Set 
Aside.  —  Creditors  seeking  to  have  a  conveyance,  executed  by  their  debtor, 
set  aside  as  fraudulent,  must  prove  their  debts:  Sartford  etc.  Co.  v.  Wigging 
14  N.  H.  441;  40  Am.  Dec.  198;  which  may  be  done  by  producing  the  judg- 
ments obtained  against  the  debtor:  Note  to  Ma^sey  v.  Oorton,  90  Am.  Dec. 
299;  Schley  v.  Dixon,  24  Ga.  273;  71  Am.  Dec.  121;  Logan  v.  Logan,  22  Fla. 
561 ;  1  Am.  St.  Rep.  212.  The  judgment  itself  must  be  produced,  not  mere 
copies  of  the  execution:  Sharp  v.  Wicktiffe,  3  Litt.  10;  14  Am.  Dec.  37.  In 
the  case  of  Bruggerman  v.  Hoerr,  7  Minn.  337,  82  Am.  Dec.  97,  it  is  de- 
cided that  one  who  is  a  party  may  go  behind  a  judgment  in  an  action  by  a 
judgment  creditor  to  set  aside  conveyances  of  his  debtor's  realty  as  fraudu- 
lent, and  may  inquire  as  to  the  validity  of  the  indebtedness  upon  which  it  is 
based,  as  well  as  whether  or  not  the  indebtedness  really  existed  at  the  tim» 
the  alleged  fraudulent  conveyances  were  made. 
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Burr  v.  Seymour. 

[43  Minnesota,  401.J 

Court  Acqitirks  Jurisdiction  by  Fact  of  Service  o»  Schuons  bt  Pub- 
LICATION,  and  not  from  the  proof  of  it  filed. 

Ahbndhbnt  or  Affidavit  of  Sekvick  bt  Publication.  —  Where  a  judg- 
ment by  default  has  been  rendered  against  a  defendant  served  by  pub- 
lication of  summons,  upon  an  affidavit  which  fails  to  show  a  sufficient 
publication,  if  the  summons  was  in  fact  duly  published,  the  plaintiff 
may  tile,  nunc  pro  tune,  a  proper  and  sufficient  affidavit  of  publication, 
provided  it  does  not  appear  that  it  would  be  unjust  to  the  defendant,  or 
injuriously  affect  the  rights  of  third  parties. 

The  opirion  states  the  case. 

W.  S.  McClenahan,  for  the  appellant. 

White  and  Reynolds,  for  the  respondent. 

GiLFiLLAN,  C.  J.  This  action  was  commenced  against  a 
non-resident  defendant  by  publication  of  the  summons,  and 
judgment  was  entered  against  him  by  default.  The  aflSdavit 
of  publication  of  the  summons  filed  with  the  clerk  for  entry  of 
judgment  did  not  show  a  sufficient  publication.  Defendant, 
appearing  specially  for  that  purpose,  moved  to  set  aside  the 
judgment  on  that  ground.  The  plaintiff  at  the  same  time 
moved  for  leave  to  file,  nunc  pro  tunc,  a  proper  and  sufficient 
affidavit  of  publication.  The  motions  were  heard  at  the  same 
time,  and  by  the  same  order  the  first  motion  was  granted 
and  the  second  denied.  On  the  motions,  the  plaintifif  showed 
that  the  defect  in  the  affidavit  of  publication  filed  occurred 
through  mistake  and  inadvertence,  and  that  due  publication 
was  in  fact  made.  Except  on  these  facts,  neither  party  in- 
voked, and  neither  made  any  case  calling  into  exercise,  the 
■discretion  of  the  court.  By  the  record,  the  judgment  appeared 
to  be  void:  Godfrey  v.  Valentine,  39  Minn.  336;  12  Am.  St. 
Rep.  657.  And  unless  it  should  be  corrected  so  as  to  show 
proper  publication,  and  so  as  to  make  the  record  show  a 
valid  judgment,  the  defendant  had  a  right  to  have  it  vacated; 
that  is,  the  defendant  (there  being  no  question  of  laches  in 
respect  to  making  the  motions  in  the  case)  was  entitled  to 
the  relief  he  sought,  unless  the  plaintiff's  motion  ought  to 
have  been  granted;  in  which  case,  of  course,  defendant's 
motion  could  not  prevail. 

The  question  is,  then.  Was  the  plaintiff  entitled,  under  the 
facts  appearing,  to  have  the  record  corrected  so  as  to  show  the 
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fact  as  it  actually  was?  We  think  he  was.  The  jurisdiction 
of  the  court  was  acquired  by  the  fact  of  service,  and  not  from 
the  proof  of  it  filed:  Kipp  v.  Fullerton,  4  Minn.  366,  473; 
Commissioners  of  Mille  Lacs  Co.  v.  Morrison,  22  Minn.  178. 
So  that  as  soon  as  the  summons  was  duly  published,  the  ju- 
risdiction over  the  cause  was  complete,  though  no  affidavit  of 
publication  had  been  made.  And  we  may  say  here  that,  were 
this  judgment  set  aside,  the  plaintifiF  could  at  once  file  proper 
proof  of  publication,  and  as  the  time  for  defendant  to  answer 
had  expired,  the  same  judgment  might  immediately  be  en- 
tered. The  plaintiff  was  in  the  same  position  when  the  judg- 
ment was  entered.  He  was  entitled  to  the  judgment.  By 
reason  of  the  mistake  or  inadvertence  in  the  matter  of  the  af- 
fidavit of  publication  filed,  he  failed  to  secure  a  judgment 
valid  upon  the  record,  but  which  would  be  valid  if  the  fact  as 
it  was  in  respect  to  the  publication  had  been  made  to  appear 
in  the  record.  The  power  of  the  court  to  amend  the  record  in 
such  a  case  cannot  be  doubted:  Gen.  Stats.  1878,  c.  66,  sees. 
124.  125.  It  is  a  power  given  to  be  exercised  in  the  further- 
ance of  justice.  Of  course,  if,  since  the  entry  of  such  a  judg- 
ment, circumstances  have  arisen  that  would  make  it  unjust 
to  the  defendant,  or  if  rights  of  third  parties  have  intervened 
so  that  the  amendment  might  operate  as  fraud  upon  them,  it 
ought  not  to  be  allowed.  A  party  ought  not  to  be  relieved,  at 
the  expense  of  others,  from  the  consequences  of  his  own  mis- 
take or  inadvertence.  If  any  one  must  suffer  from  it,  he,  and 
not  other  innocent  persons,  should  be  the  sufferer.  But  where, 
as  in  this  case,  there  is  only  the  bare  fact  that,  in  a  cause  of 
which  the  court  had  complete  jurisdiction,  the  party  has  failed, 
through  mistake,  to  secure  what  he  was  of  right  entitled  to, 
we  think  the  statute  intends  that  the  omission  or  mistake 
shall  be  corrected.  If  not  a  matter  of  strict  right  in  such  a 
case,  sound  discretion  should  grant  the  relief  We  do  not 
mean  that  defects  in  jurisdiction,  mistakes  or  omissions  that 
prevent  the  jurisdiction  attaching,  may  be  cured  nunc  pro 
tunc;  and  we  suspect  that  in  refusing  the  relief  the  court  be- 
low had  not  in  view  that,  notwithstanding  the  defect  in  the 
affidavit  of  publication,  the  court  had  full  jurisdiction  of  the 
cause,  and  when  the  judgment  was  entered  the  plaintiff"  was 
entitled  to  it. 

Order  reversed,  and  the  court  below  will  enter  an  order  re- 
fusing defendant's  and  granting  plaintiff" 's  motion. 
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Sebvicb  bt  Pcblication  —  Amended  Affidavit.  —  Amended  aCBdavita 
of  service  of  summons  by  publication  may  be  received  by  the  court  after 
judgment  has  been  rendered  in  an  action  for  divorce,  and  before  the  roll 
has  been  made  up:  Neicman'a  Estate,  75  Cal.  213;  7  Am.  St.  Rep.  146.  An 
amended  aflBdavit  of  the  publication  of  a  summons  may  be  filed  in  support 
of  a  judgment,  where  it  appears  that  the  corrected  affidavit  is  true,  and 
establishes  a  compliance  with  the  law  and  tlie  order  of  the  court  directing 
the  publication;  and  after  being  so  filed,  the  amended  affidavit  may  even 
be  transmitted  to  the  appellate  court:  Friak  v.  Ragetman^  75  Wis.  49iJ;  17 
Am.  St  Rep.  198. 


Moore  v.  Norman. 

[43  Minnesota.  428.] 
Tbudkr  o»  Amount  of  Debt  Secured  by  Chattel  Mortoagb  after 
Maturity,  Effect  or.  —  The  effect  of  a  tender  of  the  amount  of  a 
debt  secured  by  a  chattel  mortgage,  tliough  made  after  maturity,  is  to 
extinguish  and  discharge  the  lieu  of  the  mortgage;  and  in  an  action 
thereafter  brought  by  the  mortgagee  to  obtain  possession  of  the  chat- 
tels mortgaged,  it  is  not  necessary  to  keep  the  tender  good  by  depos- 
iting the  money  in  court.  But  in  such  case  the  proof  should  be  clear 
that  the  tender  was  fairly  made,  deliberately  and  intentionally  refused 
by  the  mortgagee,  that  sufficient  opportunity  Wcis  afforded  to  ascertain 
the  amount  due,  and  that  a  sum  sufficient  to  cover  the  M'hole  amount 
due  was  absolutely  and  unconditionally  tendered. 

Action  of  claim  and  delivery.     The  opinion  states  the  case. 

Oeorge  W.  Wilson,  for  the  appellant. 

T.  J.  Knox,  for  the  respondent. 

Collins,  J.  Action  of  claim  and  delivery,  brought  by  a 
mortgagee  against  a  mortgagor,  to  recover  possession  of  certain 
domestic  animals.  Mortgages  had  been  given  upon  distinct 
property  to  secure  separate  notes.  By  the  verdict  of  the  jury, 
the  animals  described  in  one  of  these  mortgages  were  awarded 
to  plaintiflF,  while  those  covered  by  the  other  were  held  to 
belong  to  defendant.  Under  the  charge  of  the  court,  this 
conclusion  must  have  been  reached  by  determining  that  one 
of  the  notes  was  tainted  with  usury,  and  hence  the  mortgage 
securing  it  invalid,  while  the  other  was  not.  By  this  charge 
there  was  excluded  from  the  consideration  of  the  jury  all 
testimony  in  reference  to  tenders  made  by  the  defendant 
mortgagor  after  he  had  defaulted  in  his  payments,  and  just 
prior  to  the  commencement  of  this  action.  In  substance,  this 
testimony  was  that  defendant,  in  due  form,  had  twice  ten- 
dered to  plaintiff,  in  payment  of  his  notes,  a  sum  of  money 
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differing  in  amount  each  time,  and  that  on  each  occasion  the 
tender  had  been  rejected;  and  that  he  had  thereafter  retained 
the  money  so  tendered,  in  his  possession,  ready  for  the  plaintiff 
should  it  be  called  for,  until  after  the  property  in  dispute  had 
been  sold  upon  a  foreclosure  of  the  mortgages.  The  fact  of 
these  tenders,  and  the  amount  of  each,  seems  undisputed,  the 
real  difference  between  the  parties  being  as  to  the  balance 
then  remaining  due  and  unpaid  upon  the  defendant's  notes. 
The  sole  reason  given  by  plaintiff  for  refusing  to  accept 
the  money  offered  by  defendant  was,  that  it  was  insufficient 
in  amount.  The  defendant  in  his  answer  averred  a  readiness 
to  pay  the  balance  which  he  admitted  and  alleged  to  be  due 
on  his  notes,  and  averred,  further,  that  he  brought  this  sum 
into  court  for  plaintiff,  but  there  was  no  actual  deposit  or 
offer  to  deposit  the  amount  in  court.  Upon  the  other  hand, 
the  testimony,  as  before  stated,  showed  that  the  money  was 
kept  by  defendant  but  a  few  days,  until  the  property  was 
sold  on  foreclosure.  The  position  of  the  court  below,  taken 
upon  the  trial,  and  also  when  it  refused  to  allow  the  motion 
appealed  from,  was,  that  the  defendant  should  have  kept  his 
tender  good  by  bringing  the  money  into  court  for  payment  to 
the  plaintiff,  should  it  have  been  determined  by  the  jury  that 
it  was  sufficient  in  amount. 

The  question  before  us  —  the  effect  of  a  tender  made  subse- 
quent to  default  in  the  conditions  of  a  mortgage  —  has  never 
been  presented  to  this  court.  In  Balme  v.  Wamhaugh,  16 
Minn.  106,  116,  it  was  assumed,  expressly  for  the  purposes  of 
a  consideration  of  that  case,  that  a  sufficient  tender  of  the 
debt  on  the  law  day,  and  a  refusal  to  accept,  discharged  the 
lien  of  a  mortgage  upon  real  property,  although  the  tender 
was  not  kept  good.  The  subject  of  tender,  in  case  of  a  debt 
secured  by  chattel  mortgage,  was  also  referred  to  in  Coffiji  v. 
Reynolds,  21  Minn.  456;  Ferguson  v.  Hogan,  25  Minn.  135; 
Norton  v.  Baxter,  41  Minn.  146;  16  Am.  St.  Rep.  679;  Reisan 
V.  Mott,  42  Minn.  49;  18  Am.  St.  Rep.  489.  But  the  necessity 
of  keeping  the  tender  good  by  payment  of  the  money  into 
court  when  the  mortgagee,  refusing,  after  condition  broken,  to 
accept  it,  commences  a  possessory  action  for  the  mortgaged 
property,  is  now  the  question  to  be  determined. 

At  common  law,  where  it  was  held  that  a  mortgage  upon 
real  property  was  a  grant  of  the  land  defeasible  only 
on  the  condition  subsequent  of  paying  the  money  at  the 
exact   time  specified    (on   the   "  law  day "   as  it    was   tb^n 


June,  1890.]  Moore  v.  Norman.  249 

termed),  it  was  well  settled  that  a  tender  and  refusal  upon 
the  law  day  extinguished  the  lien  of  the  mortgage,  although 
the  debt  remained.  But  in  case  the  money  was  not  tendered 
when  due,  upon  the  exact  day,  the  estate  vested  absolutely  in 
the  mortgagee.  Even  payment  and  acceptance  thereafter  did 
not  revest  the  estate  in  the  mortgagor  without  a  reconveyance 
from  the  mortgagee.  In  case  of  a  tender  and  refusal  after 
maturity  of  the  debt,  the  lien  was  not  extinguished,  nor  the 
character  of  the  mortgagee's  estate  changed.  The  mortgagor's 
only  remedy  was  in  equity,  by  a  bill  to  redeem.  It  was 
settled  at  an  early  day  in  the  state  of  New  York,  in  opposition 
to  the  ancient  doctrine,  that  a  mortgage  upon  real  property 
was  a  mere  security  or  pledge  of  the  land  covered  by  it  for 
the  money  borrowed  or  mentioned  in  it;  that  the  mortgagor 
remained  the  owner  of  the  estate,  entitled  to  its  possession 
until  divested  by  foreclosure;  and  that  an  acceptance  of  the 
amount  due  on  the  mortgage,  at  any  time  prior  to  a  fore- 
closure, discharged  the  encumbrance  on  the  land,  precisely 
as  an  acceptance  of  the  amount  for  which  personal  property 
was  held  discharged  the  pledge.  With  this  view  of  the  law 
in  regard  to  real  estate  mortgages  came  the  contention  that 
no  sound  distinction  could  longer  be  maintained  between  a 
tender  and  refusal  upon  the  due  or  law  day,  and  a  tender  and 
refusal  upon  any  day  thereafter,  prior  to  foreclosure;  and  in 
Kortright  v.  Cady,  21  N.  Y.  343,  it  was  held  that  a  tender  of 
the  money  due  on  a  real  property  mortgage,  at  any  time 
before  foreclosure,  —  though  made  after  the  law  day,  and  not 
kept  good,  —  extinguished  and  discharged  the  mortgage  lien. 
This  doctrine  in  regard  to  real  property  mortgages  has  been 
steadily  adhered  to  in  the  state  of  New  York,  and  with  the 
common  law  correctly  stated,  as  it  has  been,  in  respect  to  the 
sweeping  efiFect  of  a  tender  made  upon  due-day,  it  is  difficult 
to  see  what  distinction  can  now  be  suggested,  when  consider- 
ing the  force  and  efiFect  of  a  tender  made  upon  the  law  day  and 
one  made  thereafter.  We  are  positive  none  can  be  pointed 
out  which  possesses  any  real  merit.  And  the  doctrine 
announced  in  the  Kortright  case  has  been  adopted  elsewiiere, 
without  regard  to  the  character  of  the  security,  whether  real 
or  personal:  Flandersv.  Chamberlain,  24  Mich.  305;  Bartel  v. 
Lope,  6  Or.  321.  But  in  Noyes  v.  Wyckoff,  30  Hun,  466,  it  was 
held  inapplicable  in  the  case  of  a  chattel  mortgage,  because  of 
the  difference  in  structure  and  effect  betwe«in  such  a  security 
and  a  mortgage  upon  real  estate;  the  latter  being  a  lien  only, 
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and  convejung  no  title  to  the  land,  while  the  fornaer  trans- 
ferred the  title  at  once,  subject  to  a  defeasance  by  performance 
of  the  conditions  annexed,  the  payment  of  the  debt.  On 
appeal,  this  case  was  affirmed  on  another  point:  Noyes  v. 
Wyckoff,  114  N.  Y.  204. 

The  character  of  the  real  estate  mortgage,  and  the  status  of 
the  lands  covered  thereby,  are  the  same  in  this  state  under  our 
statutes  as  they  were  declared  to  be  by  the  courts  of  New  York 
many  years  ago,  while  the  same  distinction  between  chattel 
mortgages  and  those  upon  real  property  exists  here  as  it  does 
there;  for  it  has  been  announced  repeatedly  in  the  decisions 
of  this  court  that  the  former  vests  in  the  mortgagee  a  defeasible 
title  in  the  mortgaged  property,  and  upon  default  he  is  entitled 
to  possession  without  foreclosure,  unless  stipulated  to  the  con- 
trary, subject  to  the  mortgagor's  right  of  redemption.  There 
has  been  of  late  years  considerable  legislation  upon  the  subject 
of  chattel  mortgages,  with  a  view  to  guarding  and  protecting 
the  rights  and  interests  of  the  mortgagor.  Although  techni- 
cally the  legal  title  to  the  mortgaged  property  is  vested  in  the 
mortgagee,  he  has  been  deprived  of  many  of  the  rights  which 
formerly  resulted  from  that  rule  of  law.  He  cannot  arbitra- 
rily and  unreasonably  take  possession  of  the  chattels  prior  to 
the  time  the  mortgagor  is  in  default  in  his  payments.  Unless 
power  to  sell  is  granted  by  the  mortgage,  a  foreclosure  thereof 
must  be  made  by  service  of  a  notice  of  intent  to  foreclose,  the 
foreclosure  becoming  complete  at  the  expiration  of  sixty  days, 
and  pending  these  proceedings  it  does  not  seem  to  be  abso- 
lutely essential  that  possession  should  be  taken  by  the  mort- 
gagee. If  by  the  terms  of  the  mortgage  a  sale  be  authorized 
as  a  method  of  foreclosure,  it  must  be  public,  and  after  due 
notice  as  prescribed  by  the  statute.  Until  the  foreclosure  is 
complete,  either  by  service  of  the  notice  of  intention  to  fore- 
close and  the  expiration  of  the  period  of  sixty  days  thereafter, 
or  by  a  public  sale  of  the  property  under  the  terms  of  the  mort- 
gage, the  right  to  redeem  is  fully  recognized  and  protected. 
If  the  mortgagee  has  reduced  the  possession  to  himself,  a  tender 
before  actual  sale,  and  a  refusal  to  accept  the  amount  due, 
with  costs,  if  any  there  be,  confers  upon  the  mortgagor  the 
right  to  maintain  replevin  or  claim  and  delivery  for  the  prop- 
erty. Now,  all  of  these  salutary  provisions  of  the  statutes 
(Gen.  Stats.  1878,  c.  39;  Laws  1879,  c.  65;  Laws  1885,  c.  171) 
have  had  a  practical  effect  upon  the  rule  of  law  that  the  legal 
title  to  the  mortgaged  chattels  vests  in  the  mortgagee,  and 
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that  he  is  entitled  to  possession  thereof  upon  default  of  the 
annexed  conditions.  It  still  exists,  and  for  obvious  reasons,, 
not  apparent  in  cases  where  real  property  has  been  mortgaged,^ 
will  continue  to  exist.  But  in  truth  very  little  difference  can 
be  pointed  out  between  the  rights,  privileges,  and  remedies  of 
the  mortgagor  of  real  and  personal  property,  either  in  the 
structure  of  the  mortgage  or  its  effect.  As  against  third  parties, 
one  must  be  filed,  the  other  put  upon  record;  as  to  either,  re- 
demption may  be  made  after  default,  upon  payment  of  the 
debt  secured  thereby  within  a  specified  interval  of  time,  de- 
nominated, in  each  case,  a  "  period  for  redemption."  The  same 
kind  of  an  instrument,  a  certificate  in  writing  (executed  with 
more  formality  in  case  the  security  is  upon  real  than  if  it  be 
upon  personal  property),  releases  and  discharges  either.  The 
distinction  is  therefore  more  in  theory  than  in  practice.  If 
this  be  so,  why  should  a  different  efiect  be  given  a  tender  made 
of  the  amount  of  a  debt  in  the  one  case  than  in  the  other? 
We  can  discover  no  reason  for  a  distinction  which  commends 
itself,  and  no  reason  is  suggested  in  the  decisions  cited  by 
respondent,  except  that  based  upon  the  technicality  before  re- 
ferred to,  that  a  mortgage  upon  real  estate  is  a  mere  lien,  while 
a  mortgage  on  personal  property  vests  the  legal  title  thereof 
in  the  mortgagee.  This  is  not  satisfactory,  and,  in  analogy 
with  the  rule  laid  down  in  case  of  real  estate  security,  which 
is  well  supported  on  principle  and  by  authority,  we  are  of 
the  opinion  that  the  effect  of  a  tender  of  the  amount  of  a 
debt  secured  by  a  chattel  mortgage,  though  made  after  ma- 
turity, is  to  extinguish  and  discharge  the  lien,  the  debt  only 
remaining;  and  that  it  is  not  necessary  to  keep  the  tender 
good  by  depositing  the  money  in  court,  in  case  an  action  is 
thereafter  brought  by  the  mortgagee  to  obtain  possession  of 
the  chattels. 

It  is  urged  in  some  of  the  cases,  where  a  different  conclu- 
sion has  been  reached,  that  the  adoption  of  this  rule  must 
work  great  hardship  and  injustice  to  the  mortgagee,  frequently 
causing  a  loss  of  the  entire  debt;  but  certainly,  in  this  re- 
spect, the  rule  will  not  be  more  unjust  when  invoked  as  to 
chattel  than  when  governing  a  real  property  mortgage,  or  than 
when  it  is  applied,  as  it  always  has  been  without  hesitation, 
in  the  case  of  a  pledge:  See  Norton  v.  Baxter,  41  Minn.  146; 
16  Am.  St.  Rep.  679,  and  cases  cited.  As  was  said  in  the 
Kortright  case,  it  is  not  perceived  how  the  mortgagee  is  to  be 
embarrassed  by  the  establishment  of  this  rule.     If  the  mort- 
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gagor  does  not  tender  the  full  amount  due,  the  lien  of  the 
mortgage  is  not  extinguished,  and  he  runs  no  risk  in  accepting 
it.  If,  upon  the  other  hand,  it  is  sufficient  in  amount,  his 
debt  is  paid,  and  that  is  all  he  has  any  right  to  demand.  It 
is  his  own  folly  if  he  attempts  to  exact  more.  But  in  view  of 
the  serious  consequences  which  might  possibly  result  from  a 
refusal  to  accept  such  a  tender,  the  proof  should  be  clear  that 
it  was  fairly  made,  deliberately  and  intentionally  refused  by 
the  mortgagee,  that  sufficient  opportunity  was  afforded  to 
ascertain  the  amount  due,  and  that  a  sum  sufficient  to  cover 
the  whole  amount  due  was  absolutely  and  unconditionally 
tendered:  Tuthill  v.  Morris^  81  N.  Y.  94.  See  also,  upon  the 
sufficiency  of  a  tender,  Storey  v.  Krewson,  55  Ind.  397;  Wilder 
V.  Seelye,  8  Barb.  408;  Ocean  Nat.  Bank  v.  Fant,  50  N.  Y.  474; 
Nelson  v.  Rohson,  17  Minn.  260,  284.  As  the  character  of  the 
tender,  whether  conditional  or  otherwise,  and  its  sufficiency 
as  to  amount,  should  have  been  submitted  to  the  jury,  under 
proper  instructions,  the  trial  court  erred  in  its  ruling,  and  a 
new  trial  must  be  had. 
Order  reversed.  

Tender  —  Discharge  or  Lien.  —  A  mechanic's  lien  is  discharged  by  » 
sufficient  tender,  and  the  employer  in  bringing  replevin  for  his  property  is 
not  bound,  in  order  to  keep  his  tender  good,  to  bring  the  money  into  court: 
Moynahan  v.  Moore,  9  Midi.  9;  77  Am.  Dec.  469,  and  note  to  same,  in  which 
it  is  said  that  a  tender  of  the  amount  of  a  debt  secured  by  a  mortgage  ex> 
tinguishes  the  lien  of  the  mortgage;  and  after  the  tender,  trover  or  replevin 
may  be  brought  for  the  property;  and  it  is  not  necessary  to  keep  the  tender 
good.  At  common  law,  the  tender  of  a  mortgage  debt,  made  after  the  ma< 
turity  of  the  debt,  must  be  kept  good,  to  be  availing:  7'ompTcins  v.  Batie,  1 1 
Neb.  147:  38  Am.  Rep.  361;  Grain  v.  McGoon,  86  III.  431;  29  Am.  Rep.  37, 
and  note  41-43;  compare  LougJiborough  v.  McNevin,  74  CaU  250;  5  Am.  St. 
Rep.  435. 


Peters  and  Wipe  v.  Tunell. 

[43  Minnesota,  478.] 
Vendor's  Lien  does  not  Arise  on  Sale  of  Both  Real  and  Personal 
Property  when.  —  A  vendor's  lien  does  not  arise  from  the  sale  of  both 
real  and  personal  property  for  one  entire  sura  or  consideration,  where 
no  distinct  price  is  set  upon  the  real  property.  Nor  is  the  vendor  of 
real  property  entitled  to  an  implied  equitable  lien  to  secure  the  perform- 
ance of  the  consideration  when  that  is  of  such  a  nature  that  the  court 
cannot  accurately  ascertain  and  define  the  amount  of  the  charge  to  be 
imposed  upon  the  land  and  enforced  out  of  it,  as  where  the  considera- 
tion is  an  agreement  to  support  the  grantor  during  life. 
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The  opinion  states  the  case. 

John  Whytock,  for  the  appellants. 

Ettstis  and  Morgan,  for  the  respondents. 

Dickinson,  J.  This  is  an  appeal  by  the  plaintiffs  from  an 
order  sustaining  a  demurrer  to  the  complaint.  The  facts  set 
forth  in  the  complaint  may  be  briefly  stated  to  be  as  follows: 
In  1877  the  plaintiffs,  who  are  husband  and  wife,  owned  the 
land  which  is  the  subject  of  this  action,  consisting  of  160 
acres,  it  being  their  farm.  In  that  year  they  entered  into  an 
agreement  with  their  son,  the  defendant  Frederick  Peters,  Jr., 
for  the  sale  and  transfer  to  him  of  the  farm  and  certain  valu- 
able personal  property,  in  consideration  of  a  written  agree- 
ment on  his  part,  which  is  fully  set  forth  in  the  complaint. 
The  general  nature  of  this  agreement  of  the  son  was  in  part 
for  the  support  of  the  plaintiffs  during  their  lives,  the  specific 
agreement  being  that  he  should  pay  to  them  yearly  a  stated 
sum  of  money;  provide  them  with  stated  quantities  of  farm 
produce,  the  use  of  a  cow,  and  of  two  sheep,  as  long  as  sheep 
should  be  kept  on  the  farm;  one  fourth  of  all  the  eggs  pro- 
duced on  the  farm;  to  provide  a  room  for  their  occupancy; 
and  to  make  certain  provision  for  and  payments  to  other  per- 
sons named,  in  certain  specified  contingencies.  In  considera- 
tion of  this  agreement,  the  plaintiffs  conveyed  the  land  to 
their  son  by  warranty  deed,  expressing  the  consideration  of 
fifteen  hundred  dollars.  The  written  agreement  of  the  gran- 
tee, although  contemporaneous  with  the  deed,  was  not  referred 
to  therein.  In  1879  the  said  grantee,  Frederick,  Jr.,  with  the 
consent  of  the  plaintiffs,  and  for  their  benefit,  conveyed  the 
farm  to  the  defendant  Reiners,  the  consideration  being  an 
agreement  by  Reiners  to  assume  and  perform  the  said  obliga- 
tions of  Frederick.  Jr.,  to  the  plaintiffs.  In  1881,  Reiners, 
with  the  consent  of  the  plaintiffs,  sold  and  conveyed  the  farm 
to  the  defendant  Tunell,the  consideration  being  an  agreement 
by  the  latter  to  assume  and  perform  the  same  oblientions; 
and  he  received  the  said  personal  property,  and  ^vt•llt  into 
possession  of  the  farm.  In  1883,  Tunell,  without  the  knowl- 
edge or  consent  of  the  plaintiffs,  and  with  intent  to  defraud 
them,  sold  and  conveyed  eighty  acres  of  the  land  to  the  de- 
fendant August  Hintz,  forty  acres  to  the  defendant  Henry 
Peters,  and  the  remaining  forty  acres  to  the  defendant  George 
Steep.  The  title  thus  conveyed  still  remains  in  the  three 
grantees  last  named.     The  plaintiffs  were  compelled  to  leave 
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the  farm  in  1882,  because  they  were  not  provided  with  the 
means  of  maintenance.  The  defendants  Frederick  Peters, 
Jr.,  Reiners,  and  Tunell  have  failed  to  perform  the  obliga- 
tions assumed  by  them,  successively,  one  thousand  dollars  of 
the  money  agreed  to  be  paid  being  now  unpaid,  and  they  are 
now  insolvent.  All  of  the  successive  grantees  of  the  land  had 
knowledge  of  the  terms  and  conditions  of  these  agreements 
made  for  the  support  of  the  plaintiffs. 

The  plaintiffs  seek  such  relief  as  might  be  had  upon  a  ven- 
dor's lien.  It  is,  indeed,  apparent  that  they  have  no  remedy, 
as  respects  the  land,  unless  it  is  to  be  considered  that  they 
■enjoyed  the  equitable  right  of  a  vendor's  lien  to  secure  the 
performance  of  the  agreement  made  for  their  support.  The 
conveyance  by  deed  from  the  plaintiffs  having  been  absolute, 
without  condition,  and  without  fraud,  the  subsequent  breach 
of  the  personal  obligation  of  the  grantee,  which  was  the  con- 
sideration for  the  conveyance,  did  not  affect  the  title  which 
had  been  thus  effectually  transferred.  As  to  the  validity  and 
legal  effect  of  the  deed  to  the  plaintiffs'  son,  no  question  can 
arise.  It  is  not  alleged  to  have  been  procured  by  any  solici- 
tation or  undue  influence,  or  that  the  transaction  was  affected 
by  fraud,  or  that  the  grantors  suffered  under  any  mental 
infirmity.  It  appears  from  the  complaint  that  the  agreement 
for  the  plaintiffs'  support  in  the  manner  set  forth  was  made 
in  consideration  of  the  sale  and  transfer  both  of  the  land  and 
of  "certain  valuable  personal  property,"  and,  so  far  as  ap- 
pears, without  any  price  or  consideration  being  fixed  upon  the 
two  classes  of  property  separately,  the  sale  and  transfer  of 
the  whole  property  being  the  entire  and  unapportioned  con- 
fiideration  for  the  agreement  for  support.  But  as  a  vendor's 
lien  does  not  arise,  according  to  the  common  law,  from  a  sale 
and  delivery  of  personal  property,  but  is  confined  to  sales  of 
real  estate,  it  follows  that  the  plaintiffs  did  not  acquire  a  lien 
to  secure  the  performance  of  this  contract,  which,  according  to 
the  complaint,  was  the  consideration  or  price  for  the  sale  of 
both  tl  personal  property  and  the  land,  without  distinction: 
Stringfellow  v.  Ivie,  73  Ala.  209;  Wilkinson  v.  Parmer,  82  Ala. 
567;  McCandlish  v.  Keen,  13  Gratt.  615;  2  Jones  on  Liens,  sec. 
1072. 

But  upon  broader  grounds  we  arrive  at  the  same  conclusion. 
It  is  in  accordance  with  what  is  deemed  to  be  the  greater 
weight  of  authority  that  a  vendor  of  real  property  is  not  en- 
titled to  an  implied  equitable  lien  to  secure  the  performance 
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of  the  consideration  when  that  is  of  such  a  nature,  as  is  that 
in  this  case,  that  the  court  cannot  accurately  ascertain  and 
define  the  amount  of  the  charge  to  be  imposed  upon  the  land 
and  enforced  out  of  it:  Arlin  v.  Brown,  44  N.  H.  102;  Brawley 
V.  Catron,  8  Leigh,  522;  Iliscock  v.  Norton,  42  Mich.  320; 
Clarke  v.  Royle,  3  Sim.  499;  1  Perry  on  Trusts,  4th  ed.,  sec. 
235;  2  Jones  on  Liens,  sec.  1071.  In  Hammond  v.  Peyton,  34 
Minn.  529,  it  was  shown  that  the  tendency  both  of  adjudica- 
tion and  of  legislation  was  opposed  to  an  extension  of  the  doc- 
trine of  vendor's  lien  beyond  what  might  be  regarded  as  the 
established  rales  of  equity  upon  the  subject;  and  reasons  were 
there  suggested  why  this  policy  of  restriction,  rather  than  of 
extension,  should  be  pursued.  Those  reasons,  and  the  prin- 
ciple of  that  decision,  are  applicable  to  affect  the  decision  of 
this  case.  While  there  are  some  decisions  which  support  the 
right  of  lien  in  similar  cases,  it  is  considered  that  the  stronger 
current  of  authority  is  the  other  way,  that  the  stronger  reasons 
are  opposed  to  it,  and  that  to  allow  the  implication  of  a  re- 
served lien  in  this  case  would  be  extending  the  doctrine  beyond 
its  hitherto  established  limits.  Indeed,  the  practical  difficulty 
of  enforcing  such  a  lien,  in  a  case  like  this,  is  in  itself  a  reason 
against  the  existence  of  the  lien.  The  contract  was  not  to  be 
performed  by  a  single  act,  and  once  for  all;  but  performance 
was  to  extend  indefinitely  over  a  period,  it  might  be,  of  many 
years,  and  was  to  consist  of  various  acts  besides  the  payment 
of  money.  What  was  required  to  be  done  was  contingent 
and  uncertain,  depending  upon  future  events  impossible  to  be 
calculated  or  ascertained,  and  this  uncertainty  as  to  what  was 
to  be  done  would  continue  indefinitely.  There  was  no  lien, 
unless  it  existed  from  the  beginning,  at  the  time  of  the  con- 
i^eyance,  and  before  any  obligation  had  become  defined,  cer- 
tain, and  ascertainable.  It  certainly  has  not  been  generally 
supposed  that  the  doctrine  of  vendor's  lien  extended  to  con- 
tracts of  such  a  nature. 

Order  affirmed.  

Vendor's  Lien  —  Sale  of  Personaltt.  —  The  vendor  has  no  Hen  af te» 
the  delivery  of  personalty  to  the  purchaser:  Lupin  v.  Marie,  6  Wend.  77;  21 
Am.  Deo.  266,  and  note;  MiUer  r.  Mardon,  35  Me.  153;  66  Am.  Dm.  691, 
axtd  n^Wk 
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GuiRNET  V.  St.  Paul,  Minneapolis,  and   Mani- 
toba Eailway  Company. 

[43  Minnesota,  496.] 
LiABiLiTT  OF  Master  to  Indemnify  Servant  fob  Damages  RusuLTiNa 
FROM  Latter's  Violating  Injunction  by  Former's  Order.  —  Where 
a  servant  of  a  corporation  upon  which  an  injunction  has  been  served,  re- 
straining  it  from  doing  certain  acts,  does  those  acts  by  order  of  the  cor- 
poration, which  imparts  to  him  no  notice  of  the  injunction,  but  conceals 
its  existence  from  him,  the  corporation  is  bound  to  indemnify  him  for  the 
damages  sustained  by  him  as  the  natural  result  of  his  obedience  to  its 
orders;  nor  does  its  liability  depend  upon  the  ultimate  determination  of 
the  question  as  to  which  of  the  contending  parties  is  legally  right  la 
respect  to  the  title  of  disputed  property,  or  the  legality  or  propriety  of 
the  injunction  order,  or  the  suflBciency  of  the  service  thereof.  A  master 
may  not  expose  his  servant  to  danger  of  loss  or  injury  in  the  execution 
of  orders,  the  risk  of  which  is  known  to  him,  but  of  which  he  wrong- 
fully withholds  notice  from  the  servant. 

Action  to  recover  damages.     The  opinion  states  the  case. 

John  W.  Willis,  for  the  appellant. 

Flandrau,  Squires,  and  Cutcheon,  for  the  respondent. 

Vanderburgh,  J.  The  controversy  in  this  case  grows  out 
of  an  attempt  by  the  Fargo  Southern  Railroad  Company  to 
make  a  crossing  over  the  track  and  road-bed  of  the  defendant 
at  Wahpeton,  Dakota.  The  plaintiff  was  foreman  of  railway 
repairs  and  construction  for  the  defendant,  and  was  directed 
by  it  to  repair  its  track,  which  had  already  been  cut  and  in- 
jured at  the  place  in  question,  and  to  prevent  the  Fargo  com- 
pany from  interfering  with  the  track  of  his  company,  and  to 
protect  the  same  from  further  injury  or  molestation.  These 
instructions  were  obeyed  by  the  plaintiff,  and  while  he  was  so 
engaged  he  was  arrested  upon  a  warrant  issued  out  of  the  dis- 
trict court  of  Dakota  Territory  for  contempt  in  violating  an 
injunction  order  previously  issued  by  that  court  in  a  suit  of 
the  Fargo  company  against  this  defendant.  This  order  com- 
manded the  defendant  company,  its  agents,  attorneys,  and 
assistants,  and  each  of  them,  to  desist  and  refrain  from  doing 
or  causing  to  be  done  any  act  or  thing  which  would  in  any 
manner  interfere  with  or  prevent  the  Fargo  company  from  ' 
building  its  road  over  the  land  in  dispute  upon  which  the  pro- 
posed crossing  had  been  attempted.  The  order  was  duly 
served  upon  the  defendant,  but  plaintiff  alleges  that  he  had 
no  notice  of  it,  and  was  not  informed  of  its  existence  by 
the  defendant,  but  that  the  defendant  concealed  from  plain- 
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tiff  the  fact  of  the  issuance  of  the  order,  and  in  defiance 
thereof  issued  further  orders  to  the  phiintiff  to  repair  and 
preserve  intact  the  defendant's  track,  and  directed  liini  to  op- 
pose, and  if  possible  prevent,  the  crossing  tliereof  by  the  Fargo 
company,  the  plaintiff  in  the  injunction  suit,  which  acts  were 
in  fact,  as  he  alleges,  in  violation  of  the  injunction  order;  and 
while  the  plaintiff  was  proceeding  to  execute  his  orders,  but 
in  ignorance  of  the  injunction,  he  was  arrested,  as  before  stated. 
This  action  is  brought  for  the  damages  suffered  by  the  plain- 
tiff on  account  of  his  arrest  and  detention  under  the  warrant, 
and  is  based  upon  the  alleged  wrongful  acts  and  misconduct 
of  the  defendant  in  exposing  him  as  its  servant  to  the  danger 
of  an  arrest  for  the  violation  of  the  injunction,  which  danger 
was  known  to  the  defendant,  but  concealed  from  the  plaintiff. 
It  is  also  alleged  in  the  complaint  that  the  defendant  knew 
that  the  commission  by  him,  under  its  direction,  of  any  act  pro- 
hibited by  the  injunction,  would  subject  the  plaintiff  to  great 
danger  of  arrest  and  imprisonment.  The  defendant,  among 
other  things,  alleges  in  its  answer  that  the  plaintiff  appeared 
before  the  court  which  issued  the  injunction  order  to  answer 
the  charge  of  contempt,  and  that  after  investigation  and  in- 
quiry an  order  was  duly  made  and  entered  by  the  court  in 
euch  proceeding,  adjudging  the  plaintiff  to  be  innocent  of  any 
violation  of  such  injunction  order,  and  discharging  him  from 
arrest,  and  that  the  order  was  vacated  and  discharged  as 
against  the  defendant  also.  The  reply  denies  that  there  was 
any  investigation  or  inquiry  by  the  court  into  the  alleged  con- 
tempt, and  avers  that  the  action  of  the  court  in  the  premises 
was  in  pursuance  of  a  stipulation  between  the  counsel  of  the 
respective  parties,  and  not  upon  inquiry. 

It  is  proper  to  say  that  the  defendant's  answer  takes  issue 
upon  many  of  the  allegations  of  the  complaint  upon  which  the 
plaintiff  relies  to  support  the  liability  of  the  defendant.  But 
at  the  trial  the  defendant  moved  for  judgment  on  the  plead- 
ings, and  the  motion  was  granted;  and  this  appeal  brings  up 
for  consideration  here  the  propriety  of  that  decision.  For 
the  purposes  of  the  motion,  the  truth  of  the  allegations  in  the 
complaint  was  necessarily  assumed,  while  the  averments  in 
the  answer  not  admitted  by  the  reply  were  to  be  taken  as 
untrue  or  not  established.  Upon  that  motion,  however,  the 
orders  dismissing  the  injunction  proceedings  against  the  de- 
fendant and  its  agents,  including  this  plaintiff,  together  with 
the  stipulations  of  the  attorneys  of  the  respective  parties  con- 
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senting  to  such  dismissal,  were  by  consent  received  and  con- 
sidered by  the  court.  The  question  then  recurs  whether,  upon 
the  record  thus  presented,  the  motion  for  judgment  in  this 
action  was  warranted.  It  is  true  that  if  the  plaintiff  had  in 
fact  no  notice  of  the  injunction,  and  in  ignorance  of  it  was  in 
good  faith  executing  the  orders  of  the  defendant,  he  did  not 
render  himself  legally  liable  to  be  punished  for  contempt;  but 
the  circumstances  of  the  case  must  be  carefully  considered  in 
determining  in  respect  to  the  dangers  to  which  plaintiff  was 
exposed.  There  was  an  attempt  on  defendant's  part  to  resist, 
by  physical  force  and  strong  hand,  an  attempt  by  the  Fargo 
company  to  construct  the  railway  crossing.  If  the  complaint 
is  true,  the  defendant's  directions,  and  plaintiff's  acts  in  pur- 
suance thereof,  were  in  violation  of  the  injunction,  and  were 
unlawful,  as  long  as  the  injunction  was  pending;  and  what- 
ever may  have  been  the  grounds  upon  which  the  court  dis- 
missed the  proceedings,  it  does  not  follow  that  there  was  not 
a  prima  facie  case  made  upon  which  the  order  against  the 
plaintiff  was  issued. 

The  complaint  alleges  that  the  defendant  exposed  the  plain- 
tiff, in  the  manner  recited,  to  the  danger  of  an  arrest  for  a 
contempt,  without  notice  to  him,  and  that  it  knew  that  the 
t>iaintiflf  would  be  liable  to  be  subjected  to  such  danger.  We 
may  infer,  from  the  conceded  facts  and  the  peculiar  circum- 
stances, that  some  proceedings  would  be  likely  to  be  taken  to 
prevent  or  punish  a  violation  of  the  injunction  by  defendant's 
servants.  And  so,  if  the  defendant  had,  as  is  alleged,  reason  to 
expect  such  results  to  its  servants  while  in  good  faith  engaged 
in  its  service,  without  notice  of  the  injunction,  it  would  seem 
right  and  just  that  they  should  be  indemnified  for  the  injuries 
suffered  by  them  as  the  result  of  their  obedience  to  defendant's 
orders.  And  the  defendant's  liability  does  not  depend  upon  the 
ultimate  determination  of  the  question  as  to  which  of  the 
contending  parties  is  legally  right  in  respect  to  the  title  of  dis- 
puted property,  or  the  legality  or  propriety  of  the  injunction 
order,  or  the  sufficiency  of  the  service  thereof.  The  master 
may  not  expose  his  servant  to  danger  from  a  wrong-doer  or 
trespasser  without  proper  warning:  Moore  v.  Appleton,  26  Ala. 
633;  Baxter  v.  Roberts,  44  Cal.  187;  13  Am.  Rep.  160.  The 
proposition  upon  which  plaintiff  relies  to  sustain  his  cause  of 
action  is,  in  brief,  that  the  defendant  was  bound  to  indemnify 
him  against  loss  and  damage  suffered  in  the  course  of  his 
employment,  the  risk  of  which  the  defendant  understood,  but 
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wrongfully  withheld  from  him  such  notice  as  was  necessary 
for  his  protection.     We  think  there  is  sufficient  in  the  com- 
plaint to  support  this  contention,  and  that  the  case  shuuld 
have  proceeded  to  trial  on  the  merits. 
Order  reversed.  

Masteb  and  Servant.  —  The  master  must  provide  for  the  safety  of  hia 
■ervant  to  the  best  of  his  skill  and  judgment:  Richmond  etc  Ji'y  Co.  v.  Nor- 
ment,  84  Va.  167;  10  Am.  St.  Rep.  827.  A  servant  ordered  into  a  situation 
of  danger  is  not  negligent  in  obeying;  for  a  servant  is  not  bound  to  set  up 
his  judgment  against  his  master's  in  reference  to  obeying  orders,  and  the 
master  is  responsible  in  damages  for  ordering  his  servant  to  do  extra-haz- 
ardous work:  Stephens  v.  Hannibal  etc.  B.  R.  Co.,  96  Mo.  207;  9  Am.  St.  Rep. 
336.  But  see  Jordan  v.  Hovey,  T2  Mo.  574,  37  Am.  Rep.  447,  in  which  it 
was  decided  that  a  master  was  not  liable  in  damages  to  his  female  servant 
whom  he  induced  to  have  sexual  intercourse  with  his  minor  son,  to  whom 
8he  was  affianced.  To  show  such  relation  of  master  and  servant  existing  aa 
will  render  the  master  liable  to  indemnify  the  servant,  it  must  appear  that 
the  servant  is  acting  at  the  time  for  the  master,  representing  his  master's 
will,  and  not  his  own,  and  that  the  business  being  done  is  his  master's,  and 
not  blB  own:  Corbin  v.  American  Mills,  27  Conn.  274;  71  Am.  Dec.  63. 


"Wilcox  v.  Leominster  National  Bank. 

[43  Minnesota,  54L] 

Priority  of  Docketed  Judgment  over  Equity  to  have  Deed  Reformed. 
—  A  docketed  judgment  has  precedence  not  only  over  an  unrecorded  deed 
of  which  the  judgment  creditor  has  no  other  notice,  but  also  over  a  mere 
equity  on  the  part  of  a  grantee,  of  which  the  judgment  creditor  has  no 
notice,  to  have  a  deed  reformed  so  as  to  make  it  include  the  real  estate 
in  question. 

Mere  Possession  of  Tenant  in  Common  is  Notice  of  his  Own  Title 
only,  but  is  not  notice  of  change  of  title  on  the  part  of  his  co-tenaut. 
He  is  presumed  to  be  in  of  his  own  right,  by  virtue  of  his  own  title,  and 
not  under  his  co-tenant's  title. 

Action  to  determine  adverse  claims  to  real  estate.  The 
opinion  states  the  case. 

S.  H.  Hudson  and  J.  C.  Haynes,  for  the  appellant. 

Edward  E.  Webster  and  Marshall  A,  Spooner,  for  the  ro- 
epondent. 

GiLFiLLAN,  C.  J.  The  action  is  under  the  statute  to  de- 
termine adverse  claims  to  real  estate.  On  and  prior  to 
February  23,  1886,  A.  G.  and  W.  F.  Wilcox  each  owned  an 
undivided  half  of  a  tract  of  land  of  640  acres,  constituting 
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one  farm,  including  the  land  in  controversy;  and  on  that  day 
said  A.  G.  and  this  plaintiff,  his  wife,  executed  a  deed  which 
was  intended  to  convey  the  entire  farm  to  one  Thornburgh, 
and  he  executed  a  deed  of  conveyance  to  plaintiff,  the  purpose 
of  the  two  deeds  being  to  vest  in  her  title  to  the  undivided 
half  theretofore  owned  by  A.  G.  By  mistake  of  the  scrivener 
who  drew  the  deeds,  the  description  of  the  land  in  contro- 
versy was  omitted.  The  deeds  were  recorded  February  26,^ 
1886.  On  discovering  the  mistake,  on  December  31,  1887, 
A.  G.  and  the  plaintiff  executed  a  conveyance  to  Thornburgh, 
and  he  executed  one  to  plaintiflf,  both  correctly  describing  the 
640-acre  tract.  These  deeds  were  recorded  February  28,  1888. 
But  meantime,  and  just  prior  to  recording  them,  a  judgment 
in  favor  of  this  defendant  against  A.  G.  Wilcox  was  docketed 
in  the  county.  Neither  plaintiff  nor  A.  G.  Wilcox  was  ever  in 
personal  possession  of  the  land.  Up  to  the  execution  of  the 
first  deed,  W.  F.  Wilcox  was  in  possession,  raising  and  breed- 
ing stock  for  himself  and  A.  G.  At  the  execution  of  said 
deed,  A.  G.  transferred  his  interest  in  the  stock  and  business 
to  plaintiff,  and  W.  F.  continued  the  business  and  manage- 
ment of  the  farm,  and  to  reside  upon  it  as  formerly,  till  the 
trial.  The  defendant  had  no  notice  of  the  transactions,  unless 
it  might  be  charged  with  it  from  the  possession  of  W.  F.  The 
facts  with  reference  to  the  business  were  not  known  to  it  till 
after  the  docketing  of  its  judgment. 

The  statute  giving  effect  to  registration  of  deeds  (Gen. 
Stats.  1878,  0.  40,  sec.  21)  places  a  docketed  judgment  upon 
the  same  footing  as  a  recorded  conveyance,  and  gives  to  it  pre- 
cedence over  an  unrecorded  deed,  unless  the  judgment  credi- 
tor have  other  notice  of  the  unrecorded  conveyance:  Lamberton 
V.  Merchants^  Nat.  Bank,  24  Minn.  281;  Dutton  v.  McReynolds, 
31  Minn.  66.  In  the  absence  of  notice  to  the  defendant,  this 
would  dispose  of  the  case,  unless,  as  plaintiff  seems  to  claim, 
her  mere  equity  to  have  the  deed  reformed  makes  her  position 
superior  to  what  it  would  be  with  a  perfect  but  unrecorded 
deed.  This  cannot  be.  The  purpose  of  the  statute  is  to  pro- 
tect purchasers,  and  attachment  and  judgment  creditors, 
against  claims  to  the  real  estate  of  which  they  have  no  notice 
by  the  record  or  otherwise.  This  would  be  as  effectually 
defeated  by  allowing  a  mere  equity,  of  which  the  judgment 
creditor  has  no  notice,  to  displace  the  lien  of  his  judgment,  as 
by  allowing  a  legal  unrecorded  title  to  have  that  effect.  The 
record,  as  it  stood  when  the  judgment  was  docketed,  contained 
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no  notice  of  any  right  in  plaintiff,  legal  or  equitable,  except 
to  the  land  described  in  her  deed. 

W.  F.  Wilcox  was  a  tenant  in  common  of  the  land.  As 
6uch,  he  had  a  right  to  the  exclusive  possession  as  against  all 
the  world  but  his  co-tenant.  His  possession  was  notice  of  his 
own  title,  but  it  could  not  be  notice  of  change  of  title  on  the 
part  of  his  co-tenant.  He  would  be  presumed  to  be  in  of  his 
own  right,  by  virtue  of  his  own  title,  and  not  under  his  co- 
tenant's  title.  Notice  that  he  was  also  holding  under  his 
co-tenant  would  undoubtedly  be  notice  also  of  his  co-tenant's 
title.  But  his  mere  possession  would  not  be  notice  that  he 
was  in  under  any  one  but  himself.  So  that  his  possession 
alone  was  not  notice  of  any  equity  that  had  arisen  between 
bis  original  co-tenant  and  the  plaintiff. 

Judgment  affirmed.  

Judgment  Lien  —  Unrecorded  Deed.  —  The  liea  of  a  judgment  13  pre- 
ferred to  a  prior  unrecorded  deed:  Reed  v.  Austin,  9  Mo.  722;  45  Am.  Dec. 
336,  and  note;  provided  the  judgment  creditor  did  not  have  actual  notice  of 
such  deed:  Doyle  v.  Wade,  23  Fla.  90;  11  Am.  St.  Rep.  334. 

Co-tenancy  —  Possession  as  Notice.  —  Possession  by  a  tenant  with  an 
unrecorded  deed  from  his  co-tenant,  when  does  not  charge  notice  to  a  pur- 
chaser of  the  co-tenant's  interest  under  execution:  May  v.  Sturdivant,  75 
Iowa,  116;  9  Am.  St.  Rep.  463. 


CASES- 

IN  THS 

SUPREME    COURT 

or 

MISSISSIPPI. 


Mobile  and  Ohio  Kailroad  Company  v.  Tupelo 
Furniture  Manufacturing  Company. 

[67  Mississippi,  35.] 
Carriers  —  Burden  of  Proof.  —  If  a   Carrier  Delivers  Goods  in  a 
Damaged  Condition  which  started  on  their  journey  over  connecting 
lines  in  good  condition,  it  must  exculpate  itself  from  liability  by  show* 
ing  that  the  injury  done  occurred  without  its  fault. 

Action  to  recover  damages  for  machinery  delivered  in  an 
injured  condition.  This  machinery  was  given  to  the  Chicago 
and  Western  Michigan  Railway  Company,  at  Grand  Rapids, 
Michigan,  to  be  shipped  to  Tupelo,  Mississppi,  and  was  then 
in  good  condition.  It  was  carried  over  various  lines  of  rail- 
way until  it  reached  that  of  the  Mobile  and  Ohio  railroad  at 
St.  Louis,  and  was  transported  by  the  latter  railway  to  its 
place  of  destination,  and  there  delivered  to  the  consignee  in  a 
damaged  and  broken  condition.  There  was  no  evidence  to 
show  at  what  place  or  upon  what  line  of  railway  the  injuries 
occurred.     Judgment  for  plaintiff;  defendant  appealed. 

John  A.  Blair  and  E.  L.  Russell,  for  the  appellant. 

Allen,  Robins,  and  Stribling,  for  the  appellee. 

Campbell,  J.  The  first  and  second  instructions  given  for 
the  plaintiflf  are  objectionable,  but  immaterial  because  not 
influential  in  determining  the  case,  which  is  properly  resolv- 
able, in  view  of  the  facts,  by  a  resolution  of  the  question 
whether  it  devolved  on  the  plaintiff"  to  show  that  the  damage 
to  the  property  was  done  on  the  road  of  the  defendant,  or  on 
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the  defendant  to  show  that  it  occurred  before  it  received  the 
goods  for  transportation.  That  is  the  only  material  question 
in  the  case. 

We  think  the  better  reason  and  policy,  and  the  greater 
number  of  cases  adjudged,  favor  the  rule  to  require  the  car- 
rier which  delivers  goods  damaged,  and  which  are  shown  to 
have  started  on  their  journey  over  connecting  lines  of  trans- 
portation in  good  condition,  to  exculpate  itself  from  liability 
by  showing  that  the  injury  did  not  occur  by  its  default. 

Affirmed.  

Carriers  —  Damaged  Freight  —  Borden  of  PROoy. — The  presnmption 
Arises  that  perishable  goods  shipped  in  good  order  continue  in  that  condi- 
tion when  in  the  hands  of  a  connecting  carrier,  and  the  burden  of  proof  is 
on  him  to  show  that  they  were  not  in  good  condition  when  received  by  him: 
Beard  v.  Illinois  C.  R'y  Co.,  79  Iowa,  518;  Shriver  v.  Sioiix  City  etc.  R.  R.  Co., 
24  Minn.  506;  31  Am.  Rep.  353.  Prima  facie,  the  carrier  is  liable  for  goods 
upon  proof  of  acceptance  thereof  for  carriage,  aiid  of  loss  or  damage  thereto 
while  in  transportation:  Hull  v.  Chicago  etc.  R'y  Co.,  41  Minn.  610;  16  Am. 
St.  Rep.  722.  And  the  burden  of  proof  rests  upon  the  carrier  to  show  the 
absence  of  negligence  upon  its  part:  Lindsley  v.  Clticago  etc  R'y  Co.,  36  Minn. 
639;  1  Am.  St  Rep.  692.  and  note. 


Tyler  v.  Herring. 

[67  Mississippi,  169.J 

Tbusteb's  Sale  Conduoted  by  his  Agent  —  Failure  of  Trustee  to  Taki 
Possession. — Trustee's  Sale  is  not  Rendered  Invalid  by  the  fact 
that  the  sale  was  cried  by  a  person  selected  by  the  trustee,  whose  act  the 
trustee  afterwards  confirmed,  nor  by  the  latter's  failure  to  take  posses- 
sion of  the  land  before  the  sale,  though  the  trust  deed  declared  that  upon 
default  the  trustee  should  immediately  take  possession,  and  after  giving 
notice,  sell  the  land  therein  described. 

Trustee's  Sale. — The  Performance  of  the  Mere  Ministerial  Acts  of 
posting  the  notice  and  making  sale  by  agents  selected  by  the  trustee 
does  not  aflfect  the  validity  of  the  sale. 

Trustee's  Sale,  Presumition  in  Support  of. —The  presumption  is  to  be 
indulged  that  a  trustee  did  those  acts  in  pais  which  were  conditions 
precedent  to  the  valid  execution  of  the  power  of  sale.  The  force  of  this 
presumption  may  be  overcome  by  any  competent  evidence  sufficient  to 
produce  an  equilibrium,  or  to  leave  the  preponderance  so  lightly  in  favor 
of  the  presumption  as  that  the  jury  do  not  l>elieve  some  act  to  have  been 
done  which  was  essential  to  the  validity  of  the  sale. 

Evidence.  — Tp.ustee's  Deed  Which  Recites  that  the  sale  had  been  made 
after  giving  notice  as  required  by  the  deed  of  trust  establishes  fiima 
facie  that  proper  notice  has  been  given;  but  the  effect  of  the  deed  in  thi* 
respect  may  be  overcome  by  any  competent  evidence  which,  notwith- 
standing the  deed  and  its  recitals,  leaves  the  jury  unable  to  say  that  tb« 
notices  were  given. 
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Action  of  ejectment.  The  plaintiff's  title  was  dependent 
upon  a  sale  made  by  a  trustee  acting  under  a  deed  of  trust 
given  to  secure  a  debt  due  the  plaintiff.  The  trustee  was,  on 
account  of  his  illness,  unable  to  attend  the  sale,  and  conduct 
it  in  person,  and  therefore  directed  his  brother  to  make  it  as 
his  agent.  All  the  acts  which  the  brother  did  were  ratified 
by  the  trustee.  The  trust  deed  provided  that  upon  default  in 
payment  of  the  debt  the  trustee  should  immediately  take 
possession,  and  after  giving  notice  of  sale,  sell  the  land  de- 
scribed in  the  deed.  After  the  default  in  the  payment  of  the 
debt,  the  trustee  demanded  possession  of  the  land,  but  being 
refused,  proceeded  to  sell  without  first  obtaining  such  posses- 
sion.   Judgment  in  favor  of  the  plaintiff.    Defendant  appealed. 

Haden  and  Dodd,  for  the  appellants. 

Monroe  McClurg,  and  Brame  and  Alexander,  for  the  appellee. 

Cooper,  J.  The  sale  under  the  deed  of  trust  was  not  in- 
valid either  because  the  trustee  did  not  take  possession  of  the 
land  before  the  sale,  or  for  the  reason  that,  the  trustee  being 
sick,  the  land  was  cried  off  by  a  person  selected  by  him,  whose 
act  he  afterwards  ratified  and  approved. 

The  provision  of  the  deed  of  trust,  that  "upon  default  of 
payment  of  the  debt  secured  the  trustee  shall  immediately 
take  possession,  and  having  given  notice,  sell  the  land  con- 
veyed," etc.,  was  intended  to  confer  upon  the  trustee  the  right 
of  possession,  but  did  not  make  such  taking  possession  a  con- 
dition precedent  to  the  power  of  sale:  Vaughn  v.  Powell,  65 
Miss.  402. 

The  performance  of  the  mere  ministerial  acts  of  posting  the 
notices  and  making  the  sale  by  agents  selected  by  the  trustee 
does  not  affect  the  validity  of  the  sale:  Jonea  v.  Sergeant,  45 
Miss.  332. 

The  deed  from  the  trustee  to  the  purchaser,  Herring  (who 
was  beneficiary  in  the  deed  of  trust),  recites  that  the  sale  was 
made  after  notice  had  been  given  in  the  manner  prescribed 
by  the  deed.  This  was  by  posting  notices  in  three  public 
places  in  the  county  for  the  period  of  ten  days  preceding  the 
day  of  sale. 

The  trustee  was  introduced  as  a  witness  on  behalf  of  plain- 
tiff's, and  on  cross-examination  stated  that  he  did  not  person- 
ally post  any  one  of  the  notices,  and  only  knows  they  were 
posted  by  what  he  has  been  told.  Other  evidence  introduced 
by  plaintiff  showed  that  one  of  the  notices  had  been  posted 
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for  the  required  time;  as  to  the  other  two,  it  appears  that  the 
trustee  gave  them  to  an  agent,  and  directed  hiai  lo  post  one 
At  Briscoe's  mill  and  the  other  at  Rickett's  mill,  these  being 
public  places  within  the  county.  It  was  then  proved  by  a 
certain  witness  that  some  time  before  the  sale  of  the  property 
he  saw  the  two  notices  at  the  above-named  places;  but  ihia 
witness  could  not  remember  whether  this  was  ten  days  l/^.*"ore 
the  day  of  sale. 

In  this  condition  of  the  evidence,  the  court,  at  the  inst-\nce 
of  the  plaintiff,  charged  the  jury  as  follows:  "The  law  pre- 
sumes that  the  notices  were  posted  as  stated  in  the  trustee's 
deed,  and  if  the  defendants  deny  that  they  were,  they  must 
show  to  the  satisfaction  of  the  jury,  by  the  evidence,  that  they 
were  not  so  posted." 

The  first  instruction  for  the- defendants,  which  was  refused 
by  the  court,  was  this:  "The  burden  of  proof  is  upon  the 
plaintiff  to  satisfy  the  minds  of  the  jury  by  a  preponderance 
of  the  evidence  before  them  that  Monroe  McCIurg,  trustee, 
posted  or  had  notices  posted  in  three  public  places  in  Attala 
County  of  the  sale  of  the  lands  in  controversy,  and  if  the  jury 
are  not  so  satisfied,  they  must  find  for  the  defendants." 

If  by  the  instruction  given  for  the  plaintiff  it  was  intended 
to  state  that  the  recitals  in  the  deed  of  the  trustee  that  the 
notices  had  been  posted  should  control  until  it  was  shown  by 
positive  and  direct  testimony  that  they  were  not  so  posted, 
then  the  instruction  was  too  rigid  against  the  defendants. 
The  presumption  is  to  be  indulged  that  the  trustee  did  those 
acts  in  pais,  which  were  conditions  precedent  to  a  valid  exer- 
cise of  the  power  of  sale,  as  held  in  Graham  v.  Fitts,  53  Miss. 
307,  and  in  the  absence  of  any  evidence  to  the  contrary,  such 
presumption  must  prevail.  But  it  is  not  required  of  the  de- 
fendant to  rebut  such  presumption  by  introducing  evidence 
cufiicient  to  show  that  the  notices  were  not  in  fact  posted. 
The  presumption  is  not  a  conclusive  one;  its  force  and  effect 
may  be  impaired  by  any  competent  evidence,  and  when  op- 
posing evidence  is  introduced  sufficient  to  produce  an  equilib- 
rium, or  to  leave  the  preponderance  so  slightly  in  favor  of  the 
presumption  arising  from  the  deed  as  that  the  jury  do  not 
believe  the  act  to  have  been  done,  then  the  defendants  are 
entitled  to  their  verdict. 

The  court,  by  refusing  the  instruction  asked  by  the  defend- 
ants, that  the  burden  of  proof  was  upon  the  plaintiff  to 
establish  the  fact  of  posting  the  notices,  imposed  upon  them, 
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not  the  burden  of  meeting  a  prima  facie  case  made  by  the 
plaintifif's  evidence,  but  the  burden  of  producing  a  clear  and 
Buflficient  preponderance  of  evidence  on  the  whole  case.  The 
true  view  is,  that  the  plaintiff  begins  and  ends  with  the  bur- 
den of  proof.  Introducing  the  trustee's  deed,  he  makes  a 
prima  facie  case;  it  then  devolves  upon  the  defendant  to  meet 
the  case  thus  made,  failing  in  which  the  plaintiflF  is  entitled 
to  recover.  But  the  defendant  meets  the  case  made  by  the 
plaintiflF  when  his  evidence  equals  in  value  and  weight  that 
of  the  plaintiflf,  or  so  nearly  does  so  as  to  leave  the  plaintiff's 
evidence  insufficient  to  establish  the  fact  it  was  introduced 
to  prove. 

In  the  case  before  us,  if  the  jury,  on  the  whole  evidence, 
believed  the  notices  to  have  been  given  as  required  by  the 
deed  of  trust,  the  plaintiff  was  entitled  to  a  verdict;  if,  on 
the  other  hand,  on  the  whole  evidence,  they  were  unable  to 
say  that  the  notices  were  so  posted,  then  the  plaintiflF  failed 
to  make  out  his  case,  and  the  verdict  should  have  been  for 
the  defendant. 

The  judgment  is  reversed  and  cause  remanded. 


Sales  and  Conveyances  by  Trustees.  —  We  propose  in  this  note  to  treat 
of  sales  and  conveyances  by  trustees,  and  the  circiiinstancea  under  which 
•uch  sales  and  conveyances  will  be  adjudged  either  void  or  voidable. 

In  some  instances,  property,  whether  real  or  personal,  is  held  in  trust 
without  the  instrument  vesting  title  in  the  trustee,  indicating  that  it  is  so  held. 
When  such  is  the  case,  the  trustee,  while  dealing  with  persons  who  have  no 
notice  of  the  trust,  has  the  same  power  as  if  he  were  the  holder  of  the  equi- 
table as  well  as  of  the  legal  title.  In  other  words,  a  purchaser  from  him  in 
good  faith  and  without  notice  of  the  trust  obtains  the  title  of  the  trustee, 
»nd  holds  it  discharged  of  the  trust,  and  free  from  all  obligation  to  account 
to  the  beneficiary:  Crocker  v.  Crocker,  31  N.  Y.  507;  88  Am.  Pec.  291;  IVyst 
v.  Dandridge,  35  Miss.  672;  72  Am.  Dec.  149;  Prevo  v.  Walters,  6  111.  35; 
Christmas  v.  Mit'hell,  3  Ired.  Eq.  535;  Thompson  v.  Oilliland,  Addis.  296; 
Bracken  v.  Miller,  4  Watts  &  S.  102;  Hudnal  v.  Wilder,  4  McCord,  294;  17 
Am.  Dec.  744;  Henderson  v.  Dodd,  1  Bail.  Eq.  138;  Ex  parte  Williams,  18 
8.  C.  209;  Perry  on  Trusts,  sec.  218. 

To  entitle  a  purchaser  from  a  trustee  to  hold  the  property  discharged  from 
the  trust,  it  is,  of  course,  necessary  that  he  be  an  innocent  purchaser  in  good 
faith.  We  shall  not  stop  to  consider  at  length  who  is  such  a  purchaser.  It 
mfSces  our  present  purpose  to  state  that  he  most  be  a  purchaser  for  a  valu- 
able consideration,  and  such  consideration  must  have  been  paid  and  a  cou- 
veyance  of  the  legal  title  taken  before  receiving  notice  of  the  trust:  Paul  v, 
Fulton,  25  Mo.  156;  Freeman  on  Executions,  see.  141;  Perry  on  Trusts,  sec. 
221.  Notice  of  a  trust  will  be  impnted  to  a  purchaser  when  there  is  any 
declaration  or  recital  in  the  deeds  through  which  he  must  deraign  title, 
either  asserting  the  existence  of  the  trust,  or  sufficient  to  incite  inquiry  in  a 
man  of  common  prudence,  where  such  inquiry,  if  pursued,  would  have  re* 
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vealed  the  existence  of  the  trust:  Brannon  r.  May,  42  Ind.  92;  fToirard  Iwt. 
Co.  ▼.  HaUey,  8  N.  Y.  271;  59  Am.  Dec.  478;  Perry  on  Trusts,  sees.  222-224; 
Wilton  V.  MeCullough,  23  Pa.  St.  440;  62  Am.  Dec.  347;  note  to  Oale  v.  Men- 
ring,  64  Am.  Dec.  201.  Notice  of  a  trust  is  not,  however,  confined  to  the  re- 
citals in  the  deeds  through  which  the  trustee  acquires  title.  It  may  be 
acquired  in  any  of  the  various  modes  by  which  notice  may  be  given  in  other 
cases,  and  if  a  beneficiary  under  the  trust,  or  his  agents  or  lessees,  are  in 
possession,  that  fact  is  sufficient  to  put  an  intending  purchaser  on  inquiry, 
and  to  charge  him  with  notice  of  the  trust,  if  no  inquiry  is  made:  Pritchard 
T.  Brovm,  4  N.  H.  397;  17  Am.  Dec  434;  Pell  v.  McElray,  36  Cal.  2G8;  Perry 
on  Trusts,  sec  223.  Contra,  ScoU  v.  Gallagher,  14  Serg.  &  R.  333;  16  Am. 
Dec.  508. 

If  the  grantee  of  a  trustee  is  not  a  purchaser  for  a  valuable  consideration,  or 
if,  being  a  purchaser  for  a  valuable  consideration,  he  purchased  with  notice  of 
the  trust,  actual  or  implied,  unless  the  sale  or  transfer  to  him  was  authorized, 
he,  if  ho  acquires  any  title  whatever,  merely  takes  the  place  of  his  grantor,  and 
becomes  chargeable  with  the  execution  of  the  trust  to  the  same  extent  that 
such  grantor  was  chargeable  before  such  transfer:  Ryan  v.  Doyle,  31  Iowa, 
63;  Stewart  v.  Chadwick,  8  Iowa,  463;  Jones  v.  Shaddock,  41  Ala.  262;  Wfbi<ter 
V.  French,  11  111.  254;  Hagthoi-p  v.  Hook,  1  Gill  &  J.  270;  Murray  v.  Ballou^ 
1  Johns.  Ch.  566;  SJiepherdv,  McEvers,  4  Johns.  Ch.  136;  Pinson  v.  hey,  1  Yerg. 
296;  Helh  v.  Richmond  etc.  R.  R.  Co.,  4  Gratt.  482;  50  Am.  Dec.  88;  Lincoln  v. 
Purcell,  2  Head,  143;  73  Am.  Dec  196;  Tobin  v.  Helm,  4  J.  J.  Marsh.  288; 
and  he  may  also  be  held  jointly  liable  with  the  original  trustee  for  the  breach 
of  the  trust:  Barksdale  v.  Finney,  14  Gratt  338. 

Where  the  rules  of  a  law  upon  the  subject  have  not  been  modified  by  stat- 
ute, all  conveyances  by  a  trustee,  whether  to  an  innocent  purchaser  or  not, 
and  whether  in  contravention  of  the  trust  or  not,  operate  upon  the  legal  title 
and  vest  it  in  the  grantee.  This  conclusion  necessarily  followed  from  the  re- 
fusal of  the  common  law  to  recognize  trusts  or  equitable  titles,  for  unless  such 
trusts  or  titles  were  to  be  considered,  there  was  no  reason  why  the  trustee 
should  not  convey  to  whomsoever  he  pleased.  His  conveyance  was  therefore 
valid  at  law,  and  the  rights  of  the  beneficiary  could  be  protected  only  by  his 
seeking  redress  in  equity  and  compelling  the  grantee  to  respect  and  to  execute 
the  trust,  as  the  original  trustee  should  have  done:  Oale  v.  Mensing,  20  Mo. 
461;  64  Am.  Dec  197,  and  note;  Taylor  v.  King,  6  Munf.  368;  8  Am.  Dec.  746; 
Koester  v.  Burke,  81  HI.  436;  Wilson  v.  South  ParlfJ^ommissionert,  70  111.  46; 
Walton  V.  Follanshee,  131  111.  147;  Bank  ofU.  8.  v.  Benning,  4  Cranch  C.  C. 
81;  D'Oyley  v.  Loveland,  1  Strob.  45;  Reece  v.  Allen,  5GiIm.  236;  48  Am.  Dec 
336;  Rotoe  v.  Beckett,  30  Ind.  154.  An  exception  to  this  rule  exists  in  Penn- 
sylvania, probably  having  its  origin  in  the  blending,  in  that  state,  of  the  sys- 
tems of  law  and  equity.  It  is,  in  the  opinion  of  the  courts  of  that  state,  the 
duty  of  the  grantee  of  property  which  is  subject  to  a  trust  to  reconvey  to  the 
original  trustee;  and  they  will  presume  that  he  has  performed  this  duty,  and 
by  this  presumption  in  effect  annul  the  conveyance  made  to  him  by  the  origi- 
nal trustee,  if  in  violation  of  the  trust:  Rife  v.  Oeyer,  59  Pa.  St.  393;  98  Am. 
Dec.  352.  In  California,  also,  it  was  determined  that  under  a  deed  to  a 
trustee  giving  him  authority  to  sell  his  estate  upon  the  approval  of  the 
grantor  that  it  was  incumbent  upon  one  claiming  under  a  conveyance  from 
the  trustee  to  show  that  such  conveyance  was  made  with  the  assent  of  the 
trustor,  and  that  in  the  absence  of  such  assent  the  conveyance  must  be 
treated  as  inoperative:  Sprague  v.  Edwards,  48  Cal.  239.  The  disposition  of 
the  case  before  the  court  was  doubtless  correct,  owing  to  the  provision  of  the 
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statute  of  that  state  to  be  mentioned  in  a  aubseqnent  paragraph;  bnt  the  ac- 
tion of  the  court  was  taken  in  apparent  obliviousness  of  the  statute,  and  was 
professedly  based  upon  authorities  whose  pertinency  to  the  subject  under  con- 
«ideration  we  are  unable  to  perceive. 

A  trust  estate  may  be  vested  in  two  or  more  trustees,  and  a  conveyance 
may  be  made  by  one  or  by  some  number  less  than  the  whole  of  the  trustees. 
In  England  the  opinion  seems  to  be  entertained  that,  though  the  conveyance 
4b  in  contravention  of  the  trust,  and  the  signatures  of  the  co-trustees  and  of 
the  cestui  que  trust,  whose  assent  is  requisite  to  a  sale,  are  all  forged,  still  that 
fluch  conveyance  transfers  the  legal  estate  of  the  trustee  who  executed  it: 
Boar  sot  v.  Savage,  L.  R.  2  Eq.  134.  The  decisions  in  the  United  States  pro- 
<3eed  upon  the  theory  that  the  estate  of  trustees,  being  given  to  them 
to  accomplish  the  purposes  of  a  trust,  must  be  regarded  as  an  insev- 
«rable  unit,  and  a  conveyance  by  either  trustee  without  the  concurrence  of 
the  others  as  absolutely  void:  Sinclair  v.  Jackson,  8  Cow.  553-5S3;  Learned  v. 
Welton,  40  Cal.  349;  Ridgeley  v.  Johnson,  11  Barb.  527;  Wilbur  v.  Almy,  12 
How.  180. 

The  statutes  of  New  York,  Michigan,  Wisconsin,  Minnesota,  Kansas,  Cali- 
fornia, and  Dakota  declare  that  when  a  trust  in  relation  to  real  property  ia 
expressed  in  the  instrument  creating  the  estate,  every  transfer  or  other  act 
•of  the  trustees,  in  contravention  of  the  trust,  is  absolutely  void:  Cal.  Civ. 
•Code,  sec.  870;  Stimson's  American  Statute  Law,  sec.  1725.  It  is  somewhat 
singular  that  these  statutes  have  escaped  judicial  interpretation  except  in 
the  first-named  state,  while  in  that  state  they  have  been  quite  frequently 
considered  by  its  courts.  The  doubts  most  likely  to  arise  concerning  the 
eignification  of  these  statutes  are,  first,  do  they  mean  that  inhibited  convey- 
ances shall  be  deemed  void  in  law  as  well  as  in  equity  ?  and  second,  if  void 
both  at  law  and  in  equity,  are  they  also  void  when,  upon  their  face,  they 
«ppear  to  be  made  pursuant  to  the  authority  conferred  on  the  trustee  ?  And 
the  fact  of  their  being  in  contravention  of  the  trust  must  be  established  by 
extrinsic  evidence;  and  knowledge  of  this  fact  cannot  be  brought  home  to  the 
l^rantee  or  his  successors  in  interest.  With  respect  to  the  first  question,  there 
appears  to  be  no  doubt  that  an  inhibited  conveyance  is  void  at  law;  that  the 
legal  as  well  as  the  equitable  title  remains  in  the  trustee;  and  he  may  main- 
tain an  action  to  recover  the  property,  or  may  exercise  any  other  power,  or 
perform  any  other  duty,  as  if  such  conveyance  had  not  been  executed:  Zim- 
merman  v.  Kinkle,  108  N.  Y.  282;  Russell  v.  Russell,  36  N.  Y.  681;  Fitzgerald 
▼.  Topping,  48  N.  Y.  438;  Wetmore  v.  Pwter,  92  N.  Y.  76.  By  these  statutes 
the  trust  estate  is  made  inalienable  and  indestructible,  except  by  transfers 
not  in  contravention  of  the  trust,  and  the  courts  have  no  power  to  authorize 
an  inhibited  conveyance  to  be  made:  Douglas  v.  Gruger,  80  N.  Y,  15;  Cruger 
V.  Jones,  18  Barb.  467.  Nor  can  validity  be  imparted  to  a  conveyance  in 
contravention  of  a  trust  by  the  fact  that  it  appears  on  its  face  to  be  made 
pursuant  to  the  trust,  and  the  persons  claiming  under  it  have  no  notice  that 
the  facts  asserted  in  it  did  not  exist.  The  presence  of  the  facts  authorizing  a 
conveyance  are  regarded  as  conditions  precedent  to  the  exercise  of  the  power 
to  convey;  and  in  their  absence  the  power  does  not  exist,  and  the  conveyance 
is  as  if  a  stranger  to  the  title  had  made  it:  Oriswold  v.  Perry,  7  Lans.  105; 
JSwarthout  v.  Curtis,  5  N.  Y.  301 ;  55  Am.  Dec.  345.  The  leading  case  upon 
this  topic  is  that  of  Briggs  v.  Davis,  20  N.  Y.  15,  75  Am.  Dec.  363,  the  facts 
of  which  were  as  follows:  One  Masten,  being  the  owner  of  property,  executed 
a  conveyance  thereof  to  three  persons,  in  trust  to  sell  the  same  for  the  benefit 
cf  bis  creditors.     The  trustees  subsequently  executed  a  reconveyance  to  the 
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grantor,  of  property  which  had  not  been  disposed  of  hy  them,  and  in  tlieir 
reconveyance  recited  that  the  object  of  the  trust  had  hccn  accoinplisheiL 
Masten,  to  whom  this  reconveyance  waa  made,  thereafter  executed  a  mort- 
gage to  one  who  had  no  notice  that  the  trust  had  not  been  fully  executed,  a» 
recited  in  the  reconveyance.  An  action  waa  afterwards  brought  in  the  inter- 
est of  creditors  of  Masten,  who  claimed  that  the  debts  due  to  tliem  from  him 
had  not  been  paid  at  the  time  of  the  reconveyance;  that  such  rcconveyanc© 
was  in  contravention  of  the  trust;  and  they  therefore  asked  that  the  mortgage 
made  by  Masten  be  set  aside  and  canceled.  In  aflSrming  a  judgment  granting 
the  relief  prayed  for,  canceling  the  mortgage  and  enjoining  its  foreclosure, 
the  court  of  appeals  said:  "A  party  about  to  take  a  title  under  such  a  recon- 
veyance, with  a  knowledge  of  the  terms  of  the  trust,  would  know  that  it  waa 
an  essential  prerequisite  to  the  validity  of  the  deed  that  the  trusts  should  have 
been  actually  performed.  There  is  no  principle  which  substitutes  the  decla- 
ration of  the  trustees,  however  solemnly  made,  in  place  of  the  fact  which 
could  alone  authorize  them  to  recouvey.  The  purchaser,  if  he  would  be  safe, 
must  not  content  himself  with  the  recital  that  the  trusts  have  ceased,  but 
must  ascertain,  at  his  peril,  whether  such  is  the  case.  The  statute  avoids  all 
deeds  which  are,  in  truth,  in  contravention  of  the  trust,  and  there  is  no  ex- 
ception in  favor  of  such  as  are  fraudulently  made  to  appear  in  consonance 
with  it  by  means  of  untrue  statements  inserted  in  them.  We  have  been  re- 
ferred to  the  statutory  provision  declaring  that  the  title  taken  under  a.  trustee 
authorized  to  sell  is  not  to  be  impeached  on  account  of  the  misapplication  of 
the  money  paid  for  such  title  by  the  trustees.  The  conveyances  here  upheld 
are  such  aa  are  made  in  fact  and  in  form  in  pursuance  of  the  trust,  and  where 
the  only  fault  is  the  subsequent  misconduct  of  the  trustees  in  embezzling  or 
misapplying  the  money;  and  I  conceive  that  the  enactment  has  no  applica- 
tion to  a  case  like  the  present."  After  mentioning  authorities  which  in  Eng- 
land maintain  that  a  bona  fide  purchaser  for  a  valuable  consideration,  who 
acquires  the  legal  title,  shall  be  protected  against  a  prior  equity,  of  which  he 
had  no  notice,  the  court  held  that  these  authorities  could  have  no  application 
because  the  statute  under  consideration  precludes  a  grantee  of  a  conveyance 
made  in  contravention  of  a  trust  from  obtaining  the  legal  title,  and  said  that 
the  title  did  not  pass,  because  the  trustees  "could  not  legallj'  make  an  opera- 
tive conveyance,  except  in  the  execution  of  the  trust,  and  the  deed  to  Masten 
was  not  in  the  execution  of  the  trust,  but  in  disaffirmance  of  it.  It  was  in  hos- 
tility to  it,  and  if  operative,  it  subverted  and  put  an  end  to  it,  though  its 
objects  were  not  accomplished.  It  was  precisely  such  a  conveyance  as  the 
statute  referred  to  by  the  terms  'convej'ances  in  contravention  of  the  trust.' 
The  mandate  of  the  statute  that  such  conveyances  shall  be  absolutely  void 
forbids  us  to  hold  that  they  shall  pass  the  legal  estate  which  was  vested  in 
the  trustees,  for  the  purpose  of  tacking  equitable  interests  to  it,  or  for  any 
other  purpose.  I  repeat,  therefore,  that  this  reconveyance,  upon  the  facta 
wliich  were  established  on  the  trial,  was  inoperative  as  airr.inst  the  creditors 
of  Masten,  and  that  they  were,  notwithstanding,  entitled  to  have  the  land 
embraced  in  it  subjected  to  sale  for  the  payment  of  their  debts." 

One  contemplating  a  purchase  from  a  trustee  must,  as  in  other  cases,  re- 
member that  no  grantor  can  transfer  an  estate  of  which  he  has  never  been 
seided:  Walton  v.  Follansbee,  131  111.  147.  In  determining  whether  a  trustee 
has  an  estate,  and  if  so,  what  is  its  extent,  the  same  investigation  needs  to  l)e 
made  and  the  same  rules  to  be  observed  as  in  other  cases,  except  that  the 
estate  vested  in  him  may  be  determined  from  the  general  purposes  of  the 
trust,  though  not  otherwise  specially  described  or  limited  in  the  deed  by 
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which  the  tmst  was  created.  In  the  absence  of  any  statutory  modification 
of  the  common  law,  a  conveyance  does  not  vest  an  estate  of  inheritance  in 
the  grantee,  without  the  use  of  the  word  "heirs";  but  this  rule  is  not  always 
applicable  to  conveyances  of  trustees.  If  the  purposes  of  the  trust  are  dis- 
closed by  the  conveyance,  and  are  such  as  cauiiot  be  accomplished  unless  the 
trustee  acquires  a  fee,  then  an  estate  in  fee  vests  in  him,  thongh  the  word 
"  heirs"  does  not  appear  in  the  deed:  Melick  v.  Pidcoch,  44  N.  J.  Eq.  525;  6 
Am.  St.  Rep.  901;  Cleveland  v.  Halletf.,  6  Cush.  407;  Newhall  v.  Wheeler,  7 
Mass.  189;  Brooka  v.  Jones,  11  Met.  191;  Oould  v.  Lamb,  11  Met.  84;  45  Am. 
Dec.  187;  Sears  v.  Russell,  8  Gray,  86;  Fisher  v.  Fields,  10  Johns.  505;  Cham- 
berlain V.  Thompson,  10  Conu.  243;  26  Am.  Dec.  390;  VilUers  v.  Villins,  2  Atk. 
72;  Morton  v.  Barrett,  22  Me.  257;  39  Am.  Dec.  575.  "The  extent  or  quan- 
tity of  the  estate  taken  by  the  trustee  is  determined,  not  by  the  circumstauee 
that  words  of  inheritance  in  the  trustee  are  or  are  not  used  in  the  deed  or 
will,  but  by  the  intent  of  the  parties.  And  the  intent  of  the  parties  is  de- 
termined by  the  scope  and  extent  of  the  trust.  Therefore,  the  extent  of  the 
legal  interest  of  a  trustee  in  an  estate  given  to  him  in  trust  is  measured, 
not  by  words  of  inheritance  or  otherwise,  but  by  the  object  and  extent  of  the 
trust  upon  which  the  estate  is  given.  On  this  principle,  two  rules  of  con- 
struction have  been  adopted  by  courts:  first,  wherever  a  trust  is  created,  a 
legal  estate  sufficient  for  the  purpose  of  the  trust  shall,  if  possible,  be  im- 
plied in  the  trustee,  whatever  may  be  the  limitation  in  the  instrument, 
whether  to  him  and  his  heirs  or  not;  and  second,  although  a  legal  estate 
may  be  limited  to  a  trustee  to  the  fullest  extent,  as  to  him  and  his  heirs,  yet 
it  shall  not  be  carried  further  than  the  complete  execution  of  the  trust  neces- 
sarily requires":  Perry  on  Trusts,  sec.  312;  Ellit  v.  Fisher,  3  Sneed,  231:  65 
Am.  Dec.  52;  Neilson  v.  Lagoio,  12  How.  98. 

Having  ascertained  that  the  trustee  has  such  an  estate  as  he  is  willing  to 
purchase,  the  next  inquiry  necessary  on  the  part  of  an  intending  purchaser 
is,  whether  the  trustee  has  power  to  sell.  This  power,  we  assume,  must  be 
found  in  the  instrument  vesting  the  estate  in  the  trustee,  or  in  some  other  in- 
struuient  executed  or  assented  to  by  him  and  declaring  the  purposes  of  the 
trust.  We  have  been  unable  to  discover  any  authority  determining  whether 
or  not  a  trustee  has  power  to  sell  when  the  trust  estate  is  vested  in  him 
without  any  declaration  being  anywhere  made  regarding  the  extent  of  his 
powers  or  the  purposes  of  the  trust.  In  a  case  in  one  of  the  supreme  courts 
of  New  York,  it  appeared  that  a  conveyance  had  been  made  to  one  McLean, 
"as  trustee  for  the  association  of  the  Open  Board  of  Stockbrokers  of  the 
city  of  New  York  ";  that  the  association  was  not  incorporated,  and  consisted 
of  about  four  hundred  persons;  that  McLean,  on  the  day  of  receiving  the 
deed,  conveyed  the  same  property  to  a  corporation  known  as  "The  Open 
Board  of  Stockbrokers'  Building  Company  of  the  City  of  New  York  ";  that  a 
receiver  was  subsequently  appoint^  d  for  both  the  corporation  and  the  associa- 
tion, and  was  authorized  by  the  court  to  sell  the  same  property,  and  on  his 
making  the  sale,  the  title  was  objected  to,  on  the  ground  that  the  trust  to 
McLean  was  not  defined,  and  therefore  that  it  did  not  appear  that  he  was  au- 
thorized to  convey  as  he  had  done.  The  court  compelled  the  purchaser  to 
take  the  title,  saying  that  the  trustee,  under  the  statutes  of  the  state,  had 
power  to  convey,  except  in  contravention  of  the  trust,  and  that  as  there  was 
no  suggestion  that  his  conveyance  was  in  contravention  of  the  trust,  it  must 
be  adjudged  to  vest  a  perfect  title:  People  v.  Stockbrokers'  Building  Co.,  49 
Hun,  349.  The  circumstances  of  this  case  were,  however,  very  peculiar. 
The  receiver  who  had  made  the  sale  represented  the  trustee's  cestui  que  trust 
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M  well  as  hia  grantee,  and  it  was  certain  that  the  purchaser,  whether  th« 
conveyance  by  the  trustee  was  authorized  or  not,  would  succeed  to  a  com- 
plete equity,  and  that  there  was  no  one  entitled  to  assail  the  conveyance  made 
by  the  trustee.  If  it  be  true  when  land  is  vested  in  one  person  as  the  trustee 
of  another,  and  the  purposes  of  the  trust  and  the  powers  of  the  trustees  are 
nowhere  stated,  that  all  transfers  by  the  trustee  are  valid  until  shown  to  be  in 
contravention  of  the  trust,  then  every  transfer  by  him  must  be  held  effective, 
because,  as  the  trust  is  not  disclosed,  it  is  impossible  to  show  affirmatively  that 
anything  whatever  is  in  contravention  of  it.  We  apprehend,  though  we 
can  find  no  authority  upon  the  subject,  that  when  a  conveyance  is  made  to 
one  person  as  trustee  of  or  for  the  use  of  another,  unless  through  the  opera- 
tion of  the  statute  of  uses  the  legal  as  well  as  the  equitable  estate  is  thereby 
vested  in  the  beneficiary,  the  law  implies  that  the  trustee  shall  continue  to 
6old  the  property  for  the  use  and  benefit  of  the  beneficiary  until  Mie  latter 
or  his  successor  in  interest  demands  a  conveyance  thereof,  and  that  any  con- 
veyance  by  the  trustee  is  in  contravention  of  this  implied  duty,  and  will 
4herefore  be  vacated  in  equity. 

If  there  are  directions  in  the  instrument  creating  the  trust  showing  that 
the  property  is  to  be  retained  until  a  designated  time  for  the  purpose  of 
division,  or  of  being  turned  over  to  some  other  person,  or  for  any  other 
purpose,  the  power  of  the  trustee  to  sell  does  not  exist,  though  there  are 
«ther  provisions  which,  if  they  stood  alone,  would  confer  this  power.  If 
#and  is  conveyed  in  trust,  first,  to  pay  the  debts  of  the  grantor  out  of  the 
rents  and  profits,  second,  for  the  support  of  himself,  his  wife  and  children, 
«nd  third,  at  his  death  to  be  divided  among  his  children,  the  trustee  has 
CO  power  to  sell  for  the  payment  of  the  debts  of  the  grantor,  nor  for  any 
other  purpose,  however  urgent  the  necessities  for  such  sale  may  become: 
Mundy  v.  Vaioter,  3  Gratt.  618.  If  a  testator  devises  property  to  trustees,  with 
«tie  direction  that  they  manage  the  same  so  as  to  produce  income,  which  shall 
iremain  in  their  hands  or  under  other  control  and  management  until  the 
tfldest  child  of  his  daughter  shall  arrive  at  the  age  of  twenty-one  years,  or 
ghafl  marry,  and  shall  then  divide  the  original  property  among  the  children 
•f  such  daughter  then  living,  any  power  to  sell  inferable  from  the  direction 
to  manage  the  property  so  as  to  produce  an  income  is  annulled  by  the 
direcrtons  to  divide  the  original  property  among  the  children  of  his  daughter 
•fter  the  oldest  becomes  of  age:  BlarUon  v.  Mayes,  58  Tex.  422.  So  by 
•xpressly  giving  power  to  sell  a  portion  of  the  estate  devised  to  trustees,  and 
1«8tator  manifests  his  intention  that  the  like  power  shall  not  be  exercised 
•ver  the  balance:  Anderson  v.  Anderson,  31  N.  J.  Eq.  560. 

On  ttie  other  hand,  it  is  quite  certain  that  a  power  of  sale  need  not  be 
conferred  on  a  trustee  in  direct  or  express  terms,  aud  may  be  implied  from 
tte  purposes  of  the  trust.  Whenever  a  trustee  is  directed  to  do  something, 
Wie  doing  of  which  cannot  be  accomplished  otherwise  than  by  a  sale,  then  a 
power  to  sell  is  implied.  Note  to  Rankin  v.  Rankin,  87  Am.  Dec.  216;  Perry 
on  Trusts,  sec.  766;  Curling  v.  Amtin,  2  Drew.  &  S.  129;  Eidsforth  v. 
Jtrmslead,  2  Kay  &  J.  333;  25  L.  J.  Ch.  237;  4  Week.  Rep.  279.  Thus  it  a  trust 
contemplates  that  the  trustee  will  pay  the  grantor's  debts:  Blatrh  v.  Wilder,  I 
Atk.  419;  Winston  v.  Jones,  6  Ala.  550;  Valleltev.  Bennett,  69  III.  6.S2;  Bn-krr 
T.  Devonshire,  3  Mer.  310;  or  will,  if  necessary,  apply  the  body  of  the  est  ita 
for  the  benefit  or  support  of  persons  designated:  Ame*y.  Ames,  15  R.  I.  12; 
ot  will  distribute  the  estate  or  its  proceeds:  .S^i^e  v.  Cincinnati,  16  Ohio  St 
170;  a  power  of  sale  is  implied.  It  has  also  been  deciiied  that  where 
truBtnes   were  directed   to  divide   property  equally  among  aeveu   persons. 
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and  the  property  to  be  divided  consisted  chiefly  of  a  single  plantation  that 
the  grantor  could  not  have  intended  that  they  should  undertake  to  make  a 
partition  into  seven  equal  parts,  but  that  the  power  was  best  executed  by  a 
sale  of  the  property  and  the  division  of  its  proceeds:  Winston  v.  Jones,  6  Ala. 
550.  In  truth,  some  of  the  courts  have  deemed  trustees  vested  with  an 
iiuplied  power  to  sell  in  instances  in  which  it  is  doubtful  whether  the 
grantor  ever  contemplated  the  existence  of  such  power.  Tiius  in  Porter  v. 
Sc/iqfi^ld,  55  Mo.  303,  the  purposes  of  the  trust  were  to  have  and  to  hold  real 
estate  for  the  purpose  of  receiving  and  collecting  the  rents,  issues,  and  profits, 
and  after  paying  taxes  and  necessary  expenses  of  repairing  the  same,  to  pay 
certain  mortgages  and  judgments  designated  in  the  deed  of  trust.  The 
trustee  having  sold  the  property  for  the  purpose  of  realizing  moneys  with 
which  to  pay  the  indebtedness  described  in  the  deed  of  trust,  the  validity  of 
the  sale  was  affirmed,  and  the  opinion  of  the  supreme  court  expressing  its 
views  upon  the  subject  was  stated  as  follows:  "  The  language  of  the  deed  does 
not,  in  express  words,  create  the  power  to  sell  for  the  payment  of  the  debts,  but 
it  is  manifestly  implied  from  the  fact  that  the  debts  -were  charged  upon  the 
land,  and  the  trustee  was  directed  to  pay  them  out  of  the  rents  and  profits. 
As  the  rents  and  profits  were  wholly  insufficient  for  that  purpose,  they  must 
be  looked  upon  only  as  one  means  of  payment,  and  not  as  the  only  means. 
The  property  itself  being  bound  for  the  debts,  an  implied  power  exists  in  the 
trustee  to  make  the  sale  for  that  purpose,  without  resorting  to  the  tedious 
and  expensive  process  of  a  suit  in  chancery." 

In  the  United  States,  the  rule  generally  prevailing  is,  that  the  mere  charge 
of  the  debts  of  a  testator  upon  his  lands  by  his  will  does  not  vest  his 
executors  with  an  implied  power  of  sale.  The  only  efi'ect  of  this  charge  is  to 
designate  the  portion  of  his  property  out  of  which  his  debts  are  to  be  paid. 
The  remedy  of  his  creditors  remains,  however,  to  be  sought  in  the  courts 
having  jurisdiction  of  his  estate,  to  which  application  must  be  made  for  the 
orders  of  sale  requisite  to  carry  out  the  intentions  of  the  testator:  Hill  v. 
Den,  54  Cal.  21;  Will  of  Fox,  52  N.  Y.  530;  11  Am.  Rep.  751;  Dunne  v.  Keele>/, 
2  Dev.  484;  Wells  v.  Child,  12  Allen,  333;  Harris  v.  Douglas,  64  111.  460; 
Cornish  v.   Wilson,  6  Gill,  315;  Clark  v.  Riddle,  11  Serg.  &  R  311. 

Though  the  instrument  creating  the  trust  does  not  authorize  the  sale  of 
the  trust  property,  courts  of  equity  may,  upon  proper  cause  shown,  and 
after  bringing  all  of  the  parties  in  interest  before  them,  decree  a  sale.  And  if 
the  trust  is  brought  before  the  court  by  a  bill  filed  for  its  execution,  it  is 
said  that  the  power  of  the  trustee  to  make  a  sale  is  thereby  suspended,  and 
that  he  cannot  thereafter  sell  without  the  sanction  of  the  court:  Perry  on 
Trusts,  sees.  764,  770,  citing  Bush  v.  Bush,  2  Duvall,  269;  Walker  v.  Smalt- 
vjood,  Amb.  676;  Raymond  v.  Webb,  Lofft.  66;  Drayaon  v.  Pocock,  4  Sim.  283; 
Culpepper  v.  Aston,  2  Ch.  Cas.  116;  Reesidev.  Peter,  35  Md.  222. 

Though  the  instrument  creating  the  trust  may  not  have  authorized  the 
trustee  to  sell  the  trust  property,  such  authorization  may  have  been  at- 
tempted by  the  legislature.  There  is  a  very  great  difference  between  the 
authority  of  the  legislature  over  the  estate  of  a  trustee  and  its  authority  over 
that  of  the  cestui  que  trust.  The  title  of  the  former  is  not  a  beneficial  or  vested 
interest.  He  holds  it  merely  that  he  may  pifirform  duties  imposed  by  the 
trust,  and  he  can  therefore  be  divested  of  it  without  being  divested  of  any 
valuable  or  vested  right  of  property.  The  legislature  may  therefore  author- 
ize a  new  trustee  to  be  appointed,  and  to  be  invested  with  the  legal  title,  sub- 
ject to  the  trust  upon  which  it  was  held  by  the  original  trustee:  Williamson 
T.  Suydam,  6  WalL  723;  Cochran  v.   Van  Surlay,  20  Wend.  365;  32  Am.  Dec 
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670.  Cestuis  que  trust,  on  the  other  hand,  have  a  beneficial  interest  in  the 
■abject-mater  of  the  trust,  which  is,  in  general,  no  more  subject  to  legislativa 
control  than  if  the  legal  estate  were  added  to  their  equitable  title,  and  the 
two  estates  united  in  one  person.  If  the  cestuis  que  trust  are  minora,  or  per- 
•4ons  otherwise  not  competent  to  act  for  themselves,  the  legislature  may,  even 
-by  a  special  statute,  authorize  the  sale  of  the  trust  property,  and  the  nj. pli- 
cation of  the  proceeds  to  their  use  and  benefit:  Clarke  v.  Van  Surlay,  15  Wend, 
436;  Leggett  t.  Hunter,  19  N,  Y.  445;  Cochran  v.  Van  Surlay,  20  Wend.  305; 
32  Am.  Dec.  570;  Williamson  v.  Berry,  8  How.  495.  Ordinarily,  the  legis- 
lature has  no  power  to  authorize  one  person  to  act  for  another  who  is  com- 
petent to  act  for  himself;  and  a  special  statute  is  void  if  it  undertakes  to 
authorize  a  sale  of  the  property  of  one  person  by  another,  where  no  necessity  is 
shown  for  such  sale,  and  its  object  is  merely  to  promote  the  supposed  interest 
of  the  owners  of  the  property  by  changing  the  form  of  investment:  Shoember' 
ger  v.  Sdiool  Directors,  32  Pa.  St.  34;  Brevoort  v.  Grace,  53  N.  Y.  245;  Bren- 
ham  V.  fitory,  39  Cal.  179.  It  has  been  determined,  in  at  least  one  state,  that  a 
special  statute  authorizing  a  trustee  to  sell  land  for  the  purpose  of  converting 
into  money  and  dividing  the  proceeds  among  the  cestuis  que  trust  is  valid: 
Kerr  v.  Kitchen,  17  Pa.  St.  433.  We  think  this  decision  to  be  unsound  in 
principle,  and  that  the  proper  rule  is,  that  the  legislature  has  no  power,  as 
against  the  wish  of  the  beneficiaries  of  a  trust,  to  authorize  the  trustee  to  sell 
the  subject-matter  of  the  trust,  where  such  sale  is  not  necessary  to  accom- 
plish the  purpose  of  the  trust:  Powers  v.  Bergen,  6  N.  Y.  358. 

A  power  of  sale  does  not  authorize  a  trustee  to  transfer  the  title  for  some 
other  purpose.  If  his  estate  is  in  severalty,  it  will  not  justify  him  in  ex- 
changing the  subject  of  the  trust  for  other  lands  or  property:  Ringgold  v. 
Ringgold,  1  Har.  &  G.  11;  18  Am.  Dec.  250;  Mauser  v.  Dix,  8  De  Gex,  M.  & 
O.  703;  Fluke  v.  Fluke,  16  N.  J.  Eq.  478;  and  though  he  is  a  tenant  in  com- 
mon, his  power  of  sale  does  not  empower  him  to  convert  his  estate  into  an 
estate  in  severalty  by  a  voluntary  partition:  Brassey  v.  Clialmers,  4  De  Gex, 
M.  &  G.  528;  16  Beav.  223;  BradsJiaw  v.  Fane,  3  Drew,  536.  Even  if  he 
holds  property  which  the  instrument  creating  the  trust  directs  to  be  divided 
among  certain  beneficiaries,  the  trustee  is  without  power  to  make  the  divis- 
ion: Naglee'a  Estate,  52  Pa.  St.  154. 

Though  a  trustee  was  originally  invested  with  a  power  to  sell,  that  power 
may  have  terminated,  and  if  so,  a  sale  by  him  is  inoperative.  We  have 
already  stated  that  the  estate  of  a  trustee  is  to  be  measured  by  the  purposes 
and  necessities  of  his  trust.  "The  doctrine  is  well  settled,  that  whatever 
the  language  by  which  a  trust  estate  is  vested  in  the  trustee,  its  nature  and 
duration  are  governed  by  the  requirements  of  the  trust.  If  it  requires  a  fee- 
simple  estate  in  the  trustee,  that  will  be  created,  though  the  language  be  not 
apt  for  that  purpose.  If  the  language  conveys  to  the  trustee  and  his  heirs 
forever,  while  the  trust  requires  a  more  limited  estate  either  in  quantity  or 
duration,  only  the  latter  will  vest ":  Young  v.  Bradley,  101  U.  S.  782.  It 
therefore  follows  that  if  the  purposes  of  a  trust  have  already  been  fully 
accomplished,  the  trustee  can  make  no  further  sales  or  conveyances,  because 
his  estate  is  terminated  and  he  has  nothing  to  sell  or  convey.  In  the  case 
last  cited,  land  had  been  devised  to  trustees  to  hold,  —  1.  For  the  benefit  of 
testator's  widow  during  her  life;  2.  To  divide  the  property  among  certain 
of  his  heirs,  specified  in  the  will;  3.  To  hold  the  shares  of  his  daughters 
as  a  protection  against  their  husbands,  and  for  the  children  of  these  daugh- 
ters, until  the  youngest  of  such  children  should  attain  the  age  of  twenty-one 
years.  After  the  testator's  widow,  and  all  other  persons  who  could  possibly 
Am.  St.  R»p..  Vol.  XIX  —18 
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•cqaire  any  interest  under  this  will,  except  the  children  of  his  son,  had  died, 
the  trustee  made  a  conveyance  of  the  trust  property,  and  such  conveyanc« 
was  declared  void,  because  the  estate  of  the  trustee  had  terminated  before  th« 
conveyance  was  made.  This  termination  resulted  from  the  fact  that  the 
trustee  no  longer  had  any  duties  to  perform.  He  could  not  hold  the  prop- 
erty for  the  widow,  for  she  was  dead,  nor  to  protect  it  against  the  daughters 
husbands,  nor  for  the  benefit  of  the  daughters'  children,  for  both  the  daugh- 
ters and  their  children  were  also  dead,  nor  for  the  purposes  of  partition,  for 
all  the  property  had  become  vested  in  the  children  of  the  testator's  son,  over 
whose  interest  the  will  gave  the  trustees  no  control. 

If  a  trust  has  been  created  merely  for  the  purpose  of  securing  the  pay- 
ment of  a  debt,  and  the  power  of  sale  ia  to  be  exercised  in  default  of  such 
payment,  the  weight  of  authority  favors  the  rule  that  the  continued  existence 
of  the  debt  is  essential  to  the  continuation  of  the  power  of  sale,  and  that  a 
sale  is  void  if  made  after  the  debt  has  been  paid:  Penny  v.  Cook,  19  Iowa,  538; 
Milh  V.  Tray  lor,  30  Tex.  7;  Murdock  v.  Johnson,  7  Cold.  605;  or  after  a 
tender  of  payment  has  been  made:  Welch  v.  Oreenalage,  2  Heisk.  209; 
It  is  impossible  for  an  intending  purchaser  to  know  with  certainty  whether 
er  not  a  debt,  to  secure  the  payment  of  which  a  trust  deed  has  been 
given,  is  fully  paid.  The  application  of  this  rule  is  attended  with  occa- 
sional hardships,  but  it  is  difficult  to  deny  that  the  rule  itself  follows 
as  an  inevitable  result  of  the  other  rule,  that  when  the  purposes  of  a 
trust  have  been  fully  accomplished  the  estate  of  the  trustee  ceases.  The 
role  is  also,  in  many  instances,  the  logical  and  necessary  result  of  an- 
other rule,  to  the  effect  that  a  power  to  sell  upon  default  in  the  payment 
of  a  debt  or  other  obligation  makes  such  default  a  condition  precedent 
to  the  existence  of  the  power,  and  that  the  power  can  never  precede  the 
existence  of  such  condition.  Nevertheless,  there  are  cases  maintaining  that 
a  purchaser  in  good  faith  cannot  be  deprived  of  his  purchase  by  showing  that 
an  accounting  between  the  trustee  and  the  debtor  would  result  in  the  estab- 
lishment of  the  fact  that  the  debt  had  been  fully  paid:  Thompson  v.  McKay, 
41  Cal.  221. 

The  extinction  of  a  debt  by  payment  differs  very  substantially  from  the 
loss,  through  the  operation  of  the  statute  of  limitations,  of  legal  remedies  to 
onforce  it.  In  the  former  case  the  debt  no  longer  remains,  while  in  the  lat- 
ter it  continues,  though  resort  to  the  courts  to  coerce  its  payment  may  be 
unavailing.  If,  however,  real  or  personal  property  has  been  conveyed  to 
a  trustee,  and  he  has  been  given  power  to  sell  it,  and  to  apply  the  proceeds 
of  the  sale  to  the  payment  of  a  debt,  the  debt  is  not  obliterated,  nor  are  the 
trust  and  its  attendant  power  terminated  by  the  debt  becoming  barred  by 
lapse  of  the  time  within  which,  under  the  statute,  an  action  can  be  main- 
tained thereon.  The  trustee  may  therefore  proceed  to  sell,  and  no  court  will 
restrain  the  exercise  of  his  power  on  the  ground  that  the  debt  is  barred: 
Whitmore  v,  San  Francisco  S.  U.,  50  Cal.  145;  Grant  v.  Burr,  54  Cal.  298. 

Trust  deeds,  the  sole  purpose  of  which  is  to  secure  the  payment  of  a  debt 
due  either  to  the  trustee  or  to  some  other  person  designated  therein,  and 
which,  therefore,  are  in  most  respects  substitutes  for  mortgages,  except  that 
they  are  more  harsh  and  summary  in  their  operation,  are  sometimes  viewed 
with  both  legislative  and  judicial  aversion.  In  a  few  of  the  states,  sales 
by  trustees  acting  under  powers  conferred  in  deeds  are  not  permitted, 
and  a  foreclosure  in  the  courts  ia  necessary:  Ingle  v.  Culbertson,  43  Iowa, 
265;  Campbell  v.  Johnston,  4  Dana,  178;  Samuel  v.  Holliday,  1  Woolw.  400. 
But  in  the  absence  of  any  controlling  statute,  a  trust  deed  differs  from  a 
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mortgage  in  three  essential  particulars:  1.  It  vests  the  legal  title  in  the  trus- 
tee, while  in  many  of  the  states  a  mortgage  is  a  mere  lien,  the  legal  title 
remaining  in  the  mortgagor:  Bateman  v.  Burr,  57  Cal.  481;  2.  After  a  sale 
under  and  pursuant  to  a  trust  deed,  the  purchaser  is  immediately  vested 
with  a  complete  title,  and  the  debtor  has  no  opportunity  to  redeem:  Oilleitpie 
V.  SmiiJi,  29  111.  473;  81  Am.  Dec.  328;  and  3.  Tliere  is  not  only  no  necessity 
for  a  foreclosure,  but  the  remedy  by  foreclosure  does  not  exist,  and  therefore 
cannot  be  resorted  to  by  the  creditor  or  trustee:  Koch  v.  Br'njgs,  14  Cal.  256; 
73  Am.  Dec.  651;  Grant  v.  Burr,  54  Cal.  298;  Bateman  v.  Bui-r,  57  Cal.  481. 

If  trustees  are  directed  to  sell  within  a  time  specified,  the  lapse  of  that 
time  without  their  making  any  sale,  where  the  necessity  for  the  sale  con- 
tinues, appears  not  to  terminate  their  power  of  sale.  The  designation  of  the 
time  will,  in  most  cases,  be  treated  as  directory  merely,  and  a  sale  after  the 
time  named  will  be  held  valid:  Smith  v.  Kinney,  33  Tex.  283;  Shatters  Ap- 
peal, 4  Pa.  St.  83;  Pearce  v.  Oar  diner,  10  Hare,  287;  1  Week.  Rep.  98.  If, 
on  the  other  hand,  a  trustee  is  directed  to  sell  after  a  specified  time,  or  upon 
the  happening  of  a  designated  event,  the  power  to  sell  is  not  in  being  until 
the  arrival  of  such  time  or  the  happening  of  such  event,  and  a  sale  made  by 
its  authority  is  without  support:  Booraem  v.  Wells,  19  N.  J.  Eq.  87;  Isham 
v.  Delaware  etc.  R.  R.  Co.,  11  N.  J.  Eq.  227.  So  a  power  to  sell  may  be  made 
contingent  on  other  facts  than  the  mere  lapse  of  time,  as  where  a  trustee  is 
authorized  to  sell  only  when  it  becomes  necessary  to  do  so  to  pay  certain 
debts  or  charges,  or  to  supply  certain  deficiencies,  should  such  exist.  The 
existence  of  the  debts  or  charges,  or  the  deficiency  to  be  supplied,  is  regarded 
as  a  condition  precedent  to  the  existence  of  the  power  of  sale:  Perry  on 
Trusts,  sec.  785. 

If  there  are  two  or  more  trustees,  aTl  must  concur  in  the  execution  of  the 
trust:  Sloov.  Law,  3  Blatchf.  459;  Lipse  v.  Spear,  4  Hughes,  535;  Naylor  v. 
Goodall,  47  L.  J.  Ch.  53;  37  L.  T.  422;  26  Week.  Rep.  162"  If  one,  or  any  less 
number  than  all,  undertake  to  make  a  conveyance,  it  is  void,  and  does  not 
even  pass  the  legal  title:  Ridfjeley  v.  Johnson,  11  Barb.  527;  Ham  v.  Ham, 
58  N.  H.  70;  Learned  v.  Welton,  40  Cal.  349;  Van  Rensselaer  v.  Akin,  22 
Wend.  549;  Sinclair  v.  Jackson,  8  Cow.  553;  WiPmr  v.  Almy,  12  How. 
180.  Contra,  Perry  on  Trusts,  sec.  334;  Boursot  v.  Savage,  L.  R.  2  Eq.  1.S4. 
The  fact  that  the  deed  creating  the  trust  names  two  or  more  persons  as 
trustees  does  not  necessarily  make  them  such.  Some  of  them  may  renounce 
or  disclaim  the  trust.  "  The  person  or  persons  thus  renouncing  tliereaftet 
stand  in  the  same  relation  to  the  estate  as  though  they  had  never  been 
named  as  trustees,  while  those  accepting  are  entitled  to  the  estate  in  the 
same  manner  and  to  the  same  extent  as  though  they  only  had  been  nameil 
in  the  grant  or  devise":  Freeman  on  Cotenancy  and  Partition,  sec.  45; 
Zehach's  Lessee  v.  Smith,  3  Binn.  69;  5  Am.  Dec.  352;  Niks  v.  SCei^ens,  4  Denio, 
402;  Saill  v.  Reeves,  3  N.  J.  Eq.  84;  29  Am.  Dec.  694;  Flanders  v.  Clark,  1 
Ves.  435;  Adams  v.  Taunton,  5  Madd.  435;  Worthingtonv.  Eoans,  1  Sim.  4 
8.  165. 

Where  an  estate  is  granted  or  devised  to  two  or  more,  to  hold  in  trust, 
there  is  no  doubt  that,  at  the  common  law,  they  take  as  joint  tenants  with 
the  benefit  of  survivorship,  and  when  one  of  them  dies,  that  those  surviving 
take  the  whole  estate,  and  with  it  the  power  to  execute  the  trust:  Freetnan 
on  Cotenancy,  sec.  44;  Osgood  v,  Franklin,  2  Johns.  Ch.  20;  7  Am.  Dec.  513; 
Peter  V.  Beverly,  10  Pet.  564;  Burr  v.  Sim,  1  Wliart.  266;  29  Am.  Dec.  48; 
Jones  V.  Price,  11  Sim.  557;  10  L.  J.,  N.  S.,  Ch.  195;  5  Jur.  719. 

In  the  United  States,  various  statutes  have  been  enacted  with   the  design 
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either  of  destroying  estates  in  joint  tenancy,  or  of  limiting  them  to  grant* 
or  devises  in  which  it  is  expressly  stated  that  the  grantees  or  devisees  shall 
hold  as  joint  tenants.  Some  of  these  statutes  except  from  their  operation 
fhe  estates  of  trustees.  Independently  of  any  express  exception,  it  has  beea 
generally,  though  not  universally,  decided  that  they  did  not  apply  to  estates 
held  in  trust,  and  therefore  that  the  trustees  surviving  are  always  competent 
to  execute  the  trust:  Freeman  on  Cotenancy,  sec.  43;  Parsons  v,  Boyd,  20 
Ala.  118;  Gray  v.  Lyjich,  8  Gill,  423;  Philadelphia  &  R.  R.  R.  Co.  v.  Lehigh 
C.  dc  N.  Co.,  36  Pa.  St.  204;  Shortz  v.  Unangst,  3  Watts  &  S.  45;  StewnH  v. 
Peltm,  10  Mo.  755.  Contra,  Boston  F.  Co.  v.  Coirdit,  19  N.  J.  Eq.  398;  Ban- 
dera's Heirs  v.  Morrison's  Executors,  7  Mon.  54;  18  Am.  Dec.  161.  Of  course, 
the  general  rule  that  those  who  accept  a  trust  or  that  the  survivors  of  sev- 
eral trustees  may  execute  it  as  all  those  originally  named  might  have  done, 
had  all  qualified  or  all  survived,  is  inapplicable  when  the  instrument  creating 
the  trust  shows  that  in  the  event  of  death,  resignation,  or  refusal  to  act» 
the  vacancy  thus  occasioned  must  be  filled  before  any  further  action  is  taken; 
but  it  has  been  decided  that  where  surviving  trustees  have  power  to  fill  a 
vacancy,  a  sale  made  by  them,  without  first  supplying  such  vacancy,  is  valid: 
Belmont  v.  O'Brien,  12  N.  Y.  .394;  Colder  v.  Bressler,  105  111.  419. 

Ordinarily,  the  death  of  the  person  who  created  the  trust  cannot  aflFect  it  in 
any  way.  In  Virginia,  however,  where  the  object  of  a  trust  deed  is  merely 
to  secure  the  payment  of  a  debt  owing  from  the  grantor,  it  is  thought  im- 
proper for  the  trustee  to  proceed  to  sell  after  the  death  of  the  grantor,  unless 
pursuant  to  an  order  of  court:  Spencer  v.  Lee,  19  W.  Va.  179.  If  a  person 
is  styled  a  trustee,  and  authorized  to  sell,  but  is  not  vested  with  the  legal 
title,  his  power  is  not  coupled  with  an  interest,  and  does  not  survive  the 
death  of  the  person  for  whom  he  was  authorized  to  act:  Qartland  v.  Dunn, 
11  Ark.  720 

Where  a  conveyance,  whether  in  contravention  of  the  trust  or  not,  it 
deemed  valid  as  a  trantifer  of  the  legal  title,  a  trustee  may  doubtless  convey 
by  his  attorney  in  fact:  May  v.  Frazee,  4  Litt.  391;  14  Am.  Dec.  159;  Oil- 
kspie  V.  Smith,  29  111.  473;  81  Am.  Dec.  328;  Connolly  v.  Belt,  5  Cranch  C.  C. 
405.  There  is  nothing  in  the  mere  execution  of  such  a  conveyance  which 
requires  the  exercise  of  any  personal  trust  or  special  judgment  or  discretion, 
and  we  see  no  reason  why  a  conveyance  may  not  be  executed  by  a  trustee, 
acting  by  his  duly  authorized  agent,  as  well  as  in  person,  provided  the  gran- 
tee has  at  the  time  an  absolute  right  to  the  conveyance,  which  the  trustee 
has  no  discretion  to  refuse:  Hawley  v.  James,  5  Paige,  489.  If  trustees  have 
sold  property  pursuant  to  the  terms  of  a  trust,  and  have  received  the  pur- 
chase price,  they  have  no  further  right  or  discretion  in  the  matter,  but  are 
under  the  duty  of  executing  a  conveyance  sufficient  to  vest  the  title  in  their 
vendee,  and  if  they  fail  to  do  so,  a  court  of  equity  may  compel  the  perform- 
ance of  their  duty  in  this  respect:  Saunders  v.  Schmaekle,  49  Cal.  59. 

Whenever  a  power  is  given,  whether  over  real  or  personal  estate,  and 
whether  coupled  with  an  interest  or  not,  so  far  as  it  reposes  a  personal  trust 
or  confidence  in  the  donee  of  it  to  exercise  his  own  judgment  or  discretion, 
he  cannot  execute  it  by  another:  Note  to  May  v.  Frazee,  14  Am,  Dec.  170; 
Saundera  r.  Webber,  39  Cal.  287. 

A  trustee  authorized  to  sell  property  under  an  instrument  which  does  not 
contain  any  special  directions  as  to  the  modd  or  time  of  sale  must  exercise 
his  own  judgment  in  determining  the  time  and  mode  of  sale,  the  notice  to  be 
given,  the  manner  of  conducting  the  sale,  and  whether  the  amount  offered 
shall  be  accepted  or  not,  or  whether  or  not  the  sale  shall  be  continued  to 
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some  other  time  or  place.  He  cannot,  with  respect  to  any  of  these  matter*, 
delegate  the  exercise  of  his  judgment  or  discretion  to  another:  OraJiam  v. 
King,  50  Mo.  22;  Howard  v.  TltoiiUon,  50  Mo.  291;  St.  LouU  v.  Priest,  83 
Mo.  612.  While  he  may  employ  agents  to  a  limited  extent,  their  employ- 
ment should  only  be  in  the  cJirrying  out  of  what  he  has  already  determined 
upon.  The  judgment  or  discretion  used  must  be  his,  though  in  accomplish- 
ing what  his  judgment  has  previously  approved  he  may  call  others  to  his 
aid. 

If  a  personal  trust  or  confidence  is  reposed  in  two  or  more  as  trustees, 
neither  can  delegate  his  part  or  share  of  it  to  the  other.  Therefore,  if  one 
trustee  executes  a  power  of  attorney,  purporting  to  authorize  his  co-trustee 
to  sell  lands  which  are  subjects  of  the  trust,  upon  such  terms  and  conditions 
as  he  should  deem  expedient,  and  the  trustee  so  authorized  makes  an  agree- 
ment to  sell,  signed  by  himself  as  trustee,  and  by  him  as  attorney  in  fact  of 
the  other  trustee,  such  agreement  is  not  a  due  execution  of  the  power  to  sell 
vested  in  the  trustees,  and  cannot  be  enforced:  Berger  v.  Duff,  4  Johns.  Ch. 
367;  Crewe  v.  Dicken,  4  Ves.  97. 

The  mere  mechanical  duties  connected  with  making  a  sale,  such  as  posting 
the  notices,  receiving  the  bids,  and  acting  as  auctioneer,  may  be  performed  by 
agents  of  the  trustee:  Oilieapie  v.  Smith,  29  111.  473;  81  Am.  Dec.  328;  Ken- 
nedy V.  Dunn,  58  Cal.  339;  Johns  v.  Sergeant,  45  Miss.  332;  and  his  agent* 
may  make  contingent  sales,  subject  to  his  subsequent  ratification:  Hawley  v. 
James,  5  Paige,  487.  So  if  the  instrument  prescribing  the  duties  of  the 
trustees  contains  directions  concerning  any  act  or  acts  to  be  done  at  or 
before  the  sale,  which  are  so  specific  that  the  trustee  has  no  discretion  to 
exercise  with  reference  to  them,  but  must  simply  comply  with  such  direc- 
tions, he  may  have  them  complied  with  by  his  agent,  with  like  effect  as  il 
done  by  himself:  Singleton  v.  Scott,  11  Iowa,  589;  Pearson  v.  Jamkon,  3  Mo- 
Lean,  197. 

There  are  authorities  which  support  the  conclusion  that  even  though  the 
acts  done  by  an  agent  are  such  as  the  trustee  had  no  right  to  delegate  the 
doing  of  to  another,  yet  that  the  trustee  may  subsequently  ratify  them  by 
executing  conveyances  or  otherwise,  and  that  thereafter  no  sufficient  cause 
of  complaint  against  the  sale  exists.  Thus  where  a  trustee  had  a  discretion 
to  exercise  in  the  selection  of  the  day  of  sale  and  the  paper  in  which  the 
notice  of  sale  should  be  published,  and  another  exercised  this  discretion  for 
him,  but  he  attended  and  conducted  the  sale,  it  was  decided  that  he  thereby 
"adopted  the  selection  made  and  time  fixed,  and  the  case  must  stand  as  if 
he  had  acted  from  the  beginning  by  himself,  instead  of  through  another  ": 
Singleton  v.  Scott,  11  Iowa,  589.  The  correctness  of  this  decision  is  question- 
able. The  better  view  is  one  that  requires  the  trustee  to  exercise  in  ad- 
vance this  discretion  or  judgment  in  the  performance  of  the  trust  coiitiile  i  to 
him,  and  does  not  leave  him  at  liberty  to  delegate  the  exercise  of  suoh  judg- 
ment and  discretion  to  an  agent,  with  the  power  to  make  the  acts  of  the 
agent  valid  merely  by  executing  a  deed,  or  otherwise  manifesting  his  assent 
to  what  the  agent  has  previously  done.  Thus  it  has  been  held  that  where  a 
trustee  was  not  present  at  a  sale,  he  could  not  know  whether  or  not  it  was 
fairly  or  fraudulently  made,  and  the  sale  in  his  absence  was  therefore  set 
aside:  Taylor  v.  Hopkins,  40  111.  442,  In  several  other  cases  a  like  conclu- 
sion was  reached,  that  the  trustee  must  be  present  during  the  entire  sale: 
Fuller  V.  O'Neal,  69  Tex.  349;  5  Am.  St.  Rep.  59;  SpurlocJ:  v.  Sproule,  72 
Mo.  503.  In  declaring  invalid  a  sale  made  by  an  auctioneer,  wlien  the  trus- 
tee was  present  just  before  the  sale,  and  also  just  after  it  was  completed. 
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but  was  on  the  opposite  side  of  the  street  when  it  was  actually  made,  the 
supreme  court  of  Missouri  said:  "The  counsel  for  the  plaintiff  contends, 
however,  that  such  absence  from  the  place  of  sale  as  that  testified  to  by  th» 
trustee  will  not  avoid  the  sale;  that  he  was  present  at  its  conclusion  to  do 
all  that  he  could  have  done  had  he  been  present  at  the  actual  crying  of  th» 
sale.  In  this,  we  think,  the  learned  counsel  for  the  plaintiff  is  in  error.  It 
was  the  duty  of  the  trustee  to  be  present  during  the  crying  of  the  sale,  to 
observe  the  progress  thereof,  protect  the  interests  of  the  parties  concerned, 
to  reject  fraudulent  bids  made  to  frustrate  the  sale,  and,  if  necessary,  to 
adjourn  the  sale:  Graham  v.  King,  60  Mo.  22;  Bales  v.  Perry,  51  Mo.  452; 
Vail  V.  Jacobs,  62  Mo.  130;  Perry  on  Trusts,  sees.  779,  780;  Oray  v.  Veirs, 
3.3  Md.  18.  If,  however,  the  auctioneer  may  lawfully  make  a  sale  in  th© 
absence  of  the  trustee,  and  should,  during  his  absence,  accept  a  bid,  declar© 
the  person  making  the  same  to  be  the  purchaser,  and  by  a  proper  memoran- 
dum in  writing  complete  the  sale,  it  would  be  out  of  the  power  of  the  trustee 
to  set  such  sale  aside:  White  v.  Watkim,  23  Mo.  427.  And  in  this  way  the 
trustee  might  substitute  the  auctioneer  for  himself  in  the  exercise  of  that 
very  discretion  which  the  law  declares  is  a  personal  trust  and  cannot  be 
delegated  by  him.  The  trustee  himself  should  be  present  to  sanction  the 
acceptance  of  the  bid  by  the  auctioneer  before  any  binding  memorandum  of 
the  sale  is  made  ":  Brickcnkamp  v.  Rees,  69  Mo.  426.  In  New  York,  under 
a  statute  which  provided  that  upon  default  in  the  payment  of  certain  loans 
the  title  to  property  should  vest  in  the  loan  commissioners,  who  should  ad- 
vertise and  sell,  it  was  decided  that  both  of  the  commissioners  must  be 
present,  and  that  a  sale  made  by  one  of  them,  in  the  absence  of  the  other, 
though  after  due  notice,  was  not  a  valid  execution  of  their  power  of  sale; 
that  one  of  the  commissioners  could  not  authorize  the  other  to  represent  or 
act  for  him;  and  that  the  fact  that  both  commissioners  united  in  a  convey, 
auce  purporting  to  be  made  in  pursuance  of  the  sale  could  not  endow  it  with 
validity:  Powell  v.  Tuttle,  3  N.  Y.  396. 

Whoever  acquires  title  from  a  trustee  when  the  instrument  creating  the 
trust  shows  the  purpose  for  which  the  trustee  holds  the  title,  and  the  terms 
and  conditions  upon  which  he  is  authorized  to  sell  and  convey,  must  take  no- 
tice of  such  terms  and  conditions,  and  can  never  maintain  a  claim  of  title, 
the  maintenance  of  which  is  based  upon  his  ignorance  thereof.  In  other 
words,  he  is  not  an  innocent  purchaser,  and  his  title  must  fail  if  it  is  shown 
that  the  contingency  upon  which  the  trustee  was  entitled  to  sell  and  convey 
has  never  occurred:  Hill  v.  Den,  54  Cal.  21;  Htise  v.  Den,  85  Cal.  399. 

The  creator  of  a  trust,  the  trustee  of  which  is  to  have  a  power  of  sale,  may 
impose  any  restraint  upon  such  power  which  he  may  consider  proper,  and 
unless  it  is  in  contravention  of  law,  its  observance  is  essential  to  the  valid 
execution  of  the  power.  The  restraint  may  be  in  regard  either  to  the  cause 
of  sale  or  the  proceedings  to  be  pursued  when  a  cause  of  sale  exists.  The 
power  to  sell  may  be  in  abeyance  until  the  happening  of  some  contingency, 
upon  which,  and  not  before,  the  grantor  of  the  trust  has  declared  it  may  or 
shall  be  exercii^ed.  In  the  absence  of  the  contingency,  there  is  no  existing 
power  of  sale.  Thus  a  trustee  may  be  given  power  to  sell,  subject  to  the 
approval  of  the  person  who  created  the  trust,  or  with  the  assent  of  the  bene- 
ficiary, or  of  the  tenant  for  life,  or  of  some  other  person.  If  so,  the  power  is 
not  in  being  in  the  absence  of  such  approval  or  assent,  and  any  conveyance 
which  the  trustee  may  make  is  unwarranted:  Sprague  v.  Edwards,  48  Cal. 
239;  Mortlock  v.  Buller,  10  Ves.  308;  Bateman  v.  Davis,  3  Madd.  98;  Wright 
T.  Wak^ord,  17  Ves.  454;  Rickett's  Trust,  1  Johns.  &  H.  70. 
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If  the  written  consent  of  the  beneficiary  is  required  l>y  the  deed  of  trust, 
it  must  be  obtained  before  making  a  sale:  Berrien  v.  Tliomas,  65  Ga.  61.  But 
tlie  fact  that  the  cestui  que  trust  joins  in  a  conveyance  of  trust  property  will 
not  validate  a  sale  made  by  a  trustee  before  the  arrival  of  the  tune  or  the 
happening  of  the  contingency  on  which  he  was  authorized  to  sell:  Iduun  v. 
Delaware  R.  R.  Co.,  11  N.  J.  Eq.  227.  Where  the  assent  of  the  cestui  que 
trust  is  necessary,  it  may  be  manifested  by  his  joining  in  the  deed  made  by 
the  trustee:  Welton  v.  Palmer,  39  Cal.  456;  Oiwlrat  v.  Montgomery  Oas  Light 
Co.,  82  Ala.  596. 

If  the  person  whose  assent  to  a  trustee's  sale  is  required  dies  without  giv- 
ing such  assent,  the  power  of  sale  never  can  become  operative,  because  the 
assent  cannot  be  dispensed  with:  Kissam  v.  Dieikes,  49  N.  Y.  602;  Alley  v. 
Laurence,  12  Gray,  373.  If,  however,  it  is  clear  that  a  sale  at  some  time  is 
necessary  to  accomplish  the  purposes  of  the  trust,  as  where  the  trustee  is  di- 
rected to  sell  the  trust  property  and  to  distribute  the  proceeds  amoug  the 
testator's  children,  and  the  children  of  his  deceased  children,  aud  all  the  per- 
sons have  died  whose  assent  to  the  sale  was  required,  a  sale  by  the  trust'je 
without  such  assent  is  within  his  power,  because  the  purposes  of  the  creator 
of  the  trust  will  not  be  permitted  to  be  thwarted  and  the  trust  to  become  un- 
availing by  the  accident  of  the  failure  of  the  persons  named  by  him,  in  their 
lifetime,  to  give  their  assent  to  the  sale  of  the  property:  Leeds  v.  Wakejield, 
10  Gray,  514;  Sohier  v.   Williams,  1  Curt.  479. 

If  a  time  is  designated,  on  the  arrival  of  which  the  trustees  are  directed  to 
sell,  as  where  a  sale  is  to  be  made  when  a  certain  beneficiary  reaches  the  age 
of  majority,  or  on  the  happening  of  some  other  event  in  his  life,  a  sale  in 
advance  of  that  time  is  unauthorized:  Styer  v.  Freas,  15  Pa.  St.  339;  Davie  v. 
Howcote,  1  Dev.  &  B.  460;  Jackson  v.  Lignan,  3  Leigh,  161;  Loomis  v.  Mc- 
Chntoch,  10  Watts,  274. 

If  trustees  are  directed  to  sell  an  estate  situate  a  A,  and  if  its  proceeds 
prove  insufficient  to  pay  the  testator's  debts,  then  to  sell  his  estate  at  B,  it 
is  impossible  for  them  to  give  good  title  to  the  estate  at  B  until  the  estate  at 
A  has  been  sold,  and  the  fact  established  beyond  doubt  that  its  proceeds  are 
insufficient  to  pay  the  testator's  debts:  Pierce  v.  Scott,  1  Younge  &  C.  257;  4 
L.  J.,  N.  S. ,  Ex.  Eq.  36.  A  power  to  sell  after  redemption  from  certain  taxes 
has  been  made  cannot  exist  before  such  redemption:  Deviimey  v.  Reynolda,  1 
Watts  &  S.  332.  If  trustees  authorized  to  sell  to  raise  moneys  to  discliarge 
obligations  of  a  testator  are  required,  before  selling,  to  make  oath  of  the 
amount  due,  this  requisition  creates  a  condition  precedent,  and  the  power  of 
sale  cannot  be  exercised  in  its  absence:  Mason  v,  Martin,  4  Md.  125.  It  has 
been  held,  in  Pennsylvania,  that  notwithstanding  directions  given  to  trus- 
tees to  sell  at  a  particular  time,  as  at  the  death  of  a  testator's  widow,  a  sale 
made  before  that  time  may  be  sustained,  where  it  is  evident  that  the  object  of 
postponing  '.he  time  of  sale  to  the  period  designated  was  to  benefit  a  paitic- 
nlar  person,  and  that  person  has  assented  to  the  sale:  Oojit  v.  Porter,  13 
Pa.  St.  535;  Styer  v.  Freas,  15  Pa.  St.  339. 

With  respect  to  conditions  precedent  imposed  by  the  creator  of  a  trust,  and 
the  happening  of  which  gives  rise  to  a  cause  of  sale,  the  rule  of  caveat  emptor 
applies,  and  the  purchaser  must  therefore  ascertain  at  his  peril  whether  a 
cause  of  sale  exists  or  not:  Gujinellv.  Cockerill,  79  111.  79;  Orinoold  v.  Periy,  7 
Lans.  98;  Huntt  v.  Townsend,  31  Md.  336;  100  Am.  Dec.  63. 

It  may  be  that  trustees  are  vested  by  the  terms  in  which  the  power  of  sale 
is  expressed  with  authority  to  determine  whether  or  not  a  condition  pre- 
cedent has  arisen.     If  so,  their  determination  is  conclusive,  unless  it  can  b« 
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shown  to  have  been  made  in  bad  faith.  Thus  if  they  are  to  sell  when,  ia 
their  opinion,  it  becomes  necessary  to  raise  funds  for  a  specified  purpose,  or 
when  they  deem  it  advisable,  and  in  all  other  cases  where  it  is  manifest  that 
they  have  been  given  discretion  and  judgment  to  be  exercised,  the  purchaser 
need  not  stop  to  inquire  whether  or  not  they  may  have  erred  in  the  conclusion 
which  they  have  reached  in  exercising  it;  for  the  creator  of  the  trust  hits  not 
made  its  exercise  subject  to  review:  Barksdale  v.  Finney,  14  Gratt.  338; 
Sendleshan  v.  Meux,  14  Sim.  249;  Bunner  v.  Storm,  1  Sand.  Ch.  357;  ChampUn 
V.  ChampUn,  3  Edw.  Ch.  671;  Oreer  v.  McBeth,  12  Rich.  Eq.  254. 

A  devise  to  trustees  with  full  power  and  authority  at  any  and  all  times  to 
sell  and  dispose  of  the  testator's  estate  or  any  part  thereof,  as  they  shaJl 
deem  most  expedient  and  for  the  best  interests  of  all  the  legatees  men- 
tioned in  the  testator's  last  will  and  testament,  does  not  authorize  a  con- 
Teyauce  to  be  made  to  one  of  the  legatees  of  a  portion  of  the  real  estate  of  the 
testator  in  payment  of  a  debt  due  to  him  from  such  legatee,  there  being  at 
the  time  sufficient  personal  property  for  the  payment  of  the  testator's  debts, 
without  calling  upon  his  real  estate  for  that  purpose:  Rttsaell  v.  Russell,  36 
N.  Y.  581. 

Unless  it  is  clear  that  the  trustees  have  been  given  power  to  determine  the 
necessity  of  a  sale,  then  a  sale  not  needed  to  accomplish  the  purposes  of  a 
tmst,  or  for  a  purpose  for  the  accomplishment  of  which  the  trustees  have 
not  been  given  power  to  sell,  is  invalid.  Thus  where  an  estate  was  devised 
to  the  testator's  wife  for  life,  and  if  not  sufficient  to  support  her  comfort- 
ably, then  with  power  to  sell  any  of  his  estate  for  that  purpose,  and  8h« 
afterwards  granted  certain  premises  in  fee,  it  was  held  that  evidence  waa 
admissible  for  the  purpose  of  avoiding  this  deed;  that  there  was  a  sufficiency 
of  personal  estate  for  the  support  of  the  widow  at  the  time  the  deed  wm 
executed:  Minot  v.  Prescott,  14  Mass.  495. 

Though  a  cause  of  sale  exists,  it  may  happen  that  the  trustee,  in  pro- 
ceedings looking  to  the  making  of  the  sale,  fails  to  conform  to  the  directions 
contained  in  the  instrument  creating  the  trust.  Generally,  these  directions 
are  also  treated  as  conditions  precedent  to  the  proper  and  valid  execution  of 
the  power  of  sale.  "  Public  policy,  as  well  as  the  stability  of  rules  of  prop- 
erty, demands  that  sales  and  titles  founded  thereon  should  not  be  avoided 
for  slight  and  trivial  reasons;  but  where  a  power  has  not  been  executed  in 
accordance  with  essential  conditions,  the  sale  and  deed  will  be  held  to  ba 
utterly  void,  both  at  law  and  in  equity  ":  Powers  v.  Kueckhoff,  41  Mo.  425; 
97  Am.  Dec.  281;  Eitelgeorge  v .  Mutual  B.  Ass'n,  69  Mo.  55.  "The  authority 
to  sell  being  derived  from  a  power,  it  follows  that  a  purchaser  is  bound  to 
look  for  and  to  understand  the  extent  of  such  power;  or,  as  elsewhere  ex- 
pressed, '  taking  under  the  power,  he  is  bound  to  see  that  these  terms  are 
complied  with.'  And  of  course  in  this,  as  in  all  other  contracts,  the  object 
and  design  of  the  parties  should  be  kept  strictly  in  view  in  ascertaining 
the  nature  and  extent  of  the  power.  The  authority  and  its  exercise  are 
matters  of  contract.  In  ascertaining  whether  the  authority  has  been  prop- 
erly exercised  or  followed,  it  is  not  a  question  of  jurisdiction,  as  in  judicial 
sales,  for  it  is  not  from  the  court  s,  but  from  the  contract  or  agreement  of  the 
parties,  that  the  power  is  derived  ":  Sears  v.  Livermore,  17  Iowa,  297;  85  Am, 
Dec.  564.  Hence,  in  the  case  last  cited,  it  was  held  that  under  a  trust  deed 
requiring  the  notice  of  sale  to  be  posted  on  the  front  door  of  a  certain  hotel, 
a  sale  made  under  a  notice  posted  not  on,  but  near  such  door  should  be  salt 
aside,  though  it  appeared  that  the  proprietor  of  the  hotel  would  not  permii 
the  notice  to  be  posted  on  the  door.     If  the  trustor  directed  the  propertj  ^6 
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b«  Bold  at  public  anction,  it  is  not  competent  for  the  trustee  to  establish  any 
other  mode,  though  by  so  doing  he  may  promote  the  interests  of  tliose  for 
whom  he  acts:  Oreenleaf  y.  Qufen,  1  Pet.  138.  If  a  trust  deed  gives  direc 
tions  concerning  the  notice  of  sale,  of  the  mode,  place,  or  length  of  tune  of 
its  publication,  these  directions  must  be  substantially  complied  with,  or  the 
•ale  will  be  unauthorized:  Tkornburg  v.  Jones,  36  Mo.  514;  Reeside  v.  Pet<r, 
33  Md.  J29;  Young  v.  Van  Bentkuysen,  30  Tex.  762.  If  the  deed  authorizes 
a  sale  for  cash,  the  trustee  cannot  sell  upon  credit;  and  if  he  does  so,  tiie 
«ale  may  be  set  aside  as  void:  Caasell  v.  Bohh,  33  111.  244;  85  Am.  Dec.  270. 
But  a  prohibition  against  sales  on  credit  is  not  violated  by  a  sale  at  which 
the  vendee  pays  partly  in  cash  and  partly  in  notes  given  to  the  holders  of 
liens,  who  accept  snch  notes  as  cash:  Mead  v.  McLaughlin,  42  Mo.  198. 

The  general  statement,  which  we  have  frequently  made  herein,  that  a  sale 
for  a  purpose  not  authorized  by  the  instrument  creating  the  trust  is  not 
within  the  power  of  sale  vested  in  the  trustee,  and  can  therefore  derive  no 
support  from  such  power,  must  not  be  understood  as  referring  to  a  secret  pur- 
pose of  the  trustee,  existing  either  at  the  time  of  the  sale  or  8nbsequ<?iilly, 
to  betray  his  trust,  and  to  misapply  or  convert  moneys  in  his  hands,  aa  the 
result  of  sales  made  pursuant  to  the  trust.  If  the  purchaser  has  notice  of  or 
participates  in  any  misapplication  of  the  proceeds  of  the  sale,  this  fact  cer- 
tainly furnishes  suflScient  grounds  for  holding  the  purcliaser  personally  liable 
to  the  beneficiaries  or  for  the  vacation  of  the  sale,  and  perhaps  for  declaring 
It  void:  Potter  v.  Gardner,  12  Wheat.  498;  Orimxley  v.  Orimsley,  79  r:a.  397; 
Clyde  V.  Simpson,  4  Ohio  St.  445;  and  such  notice  may  be  inferred  if  the  pur- 
chaser contracts  to  pay  the  purchase  price  in  such  mode  that  it  may  not  be 
applied  to  the  purposes  of  the  trust:  Cardwell  v.  CheaX/uxtn,  2  Head,  14;  RalA 
▼.  Flenniken,  29  S.  C.  278. 

Indeed,  the  English,  and  perhaps  the  American,  decisions  make  it  incumbent 
upon  purchasers  from  trustees  to  see  to  the  application  of  the  purchase-money, 
if  the  instrument  creating  the  trust  shows  that  the  money  is  to  be  paid  im- 
mediately over  to  a  certain  person  or  persons,  and  no  investigation  or  discre- 
tion is  required  upon  the  part  either  of  the  purchaser  or  of  the  trustee  to 
ascertain  who  such  person  or  persons  are,  or  the  amount  which  ought  to  be 
paid  to  each.  In  such  a  case,  the  persons  so  ascertainable  and  entitled  to 
immediate  payment  are  regarded  as  having  an  equitable  title  which  cannot 
be  divested  by  the  trustee  only,  and  it  is  the  duty  of  the  purchaser  to  call 
for  their  receipts,  and  failing  to  do  so,  their  equitable  title  remains  unim- 
paired until  the  actual  payment  to  them  of  their  share  of  the  purchase-money, 
nnlesa  the  settlor  of  the  trust  has  in  express  terms  declared  that  the  recepti 
«f  the  trustee  shall  be  a  sufficient  discharge  of  the  purchase-money,  or  used 
other  words  from  which  the  power  of  the  trustees  to  give  receipts  must  be 
implied:  Forbes  v.  Peacock,  12  Sim.  521;  Perry  on  Trusts,  sec.  790-793. 

Where,  on  the  other  hand,  a  purchaser  has  no  guilty  knowledsje,  no  notice 
of  any  intended  wrong-doing  on  the  part  of  the  trustee,  and  the  trustee  is 
not  under  a  duty  to  make  immediate  payment  of  the  purchase- money  to  per- 
sons designated  in  the  instrument  creating  the  trust,  or  though,  where  under 
■uch  duty,  it  is  necessary  for  the  trustee  to  make  investigations,  perhaps  to 
take  accounts,  before  he  can  determine  to  whom  the  money  should  be  paid, 
then  the  purchaser  is  not  affected  by  any  misconduct  of  the  trustee  after  re- 
ceiving the  purchase-money.  This  rule  is  equally  applicable  whether  the 
duty  of  the  trustee  is  to  retain  the  proceeds  of  the  sale  for  the  use  of  the 
beneficiaries,  or  to  reinvest  them  in  other  property,  or  to  pay  debts  or  otiier 
obligations  not  specifically  enumerated  or  disclosed  in  the  instrument  creat- 
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ing  the  trust,  or  to  improve  other  trust  property:  Keister  v.  Scott,  61  Md. 
570;  Paulding  v.  Marvin,  3  Redf.  365;  Hughes  v.  Tabb,  78  Va.  313;  John  v. 
Barnes,  21  W.  Va.  498;  Webb  v.  Chisolm,  24  S.  C.  487;  Conovar  v.  Stothoff,  38 
N.  J.  Eq.  65;  Guill  v.  NortJiern,  68  Ga.  345;  Steele  v.  Livesay,  11  Gratt.  454; 
Varrington  v.  Oaden,  13  Gratt.  587;  Roper  v.  HalUfax,  8  Tauut.  845;  Fraiik- 
I'm  Sav.  Bank  v.  Taylor,  131  111.  376;  Pennsylvania  etc.  Ins.  Co.  v.  Austin,  42 
Pa.  St.  257;  Bunt  v.  5<a<«  Bank,  2  Dev.  60;  Redhdmerv.  Pyron,  1  Speers  Eq. 
134;  Mauser  v.  Shore,  5  Ired.  Eq.  357;  Nicholls  v.  Pea>fc,  12  N.  J.  Eq.  69; 
Gardner  y.  Armstrong,  31  Mo.  535;  Woinnleyv.  Wormley,  8  Wheat.  421.  The 
application  of  the  purchase-money  in  these  cases  necessarily  cannot  be  con- 
temporaneous with  the  consummation  of  the  sale,  and  therefore  it  is  impossible 
for  the  purchaser  to  exercise  any  control  over  it.  It  becomes,  therefore,  a 
condition  subsequent  to  the  sale,  and  trustee's  sales  are  not,  as  a  general 
rule,  avoidable  for  breaches  of  contUtions  subsequent  on  the  part  of  thd 
trustees  of  which  the  purchasers  were  innocent.  "When  the  trust  is  de- 
fined in  its  object,  and  the  purchase-money  is  to  be  reinvested  upon  trusts 
that  require  time  and  discretion,  or  the  acts  of  sale  and  reinvestment  are 
contemplated  to  be  at  a  distance  from  each  other,  the  purchaser  is  not  bound 
to  look  to  the  application  of  the  purchase- money;  for,  as  it  is  said,  'the  trus- 
tee is  clothed  with  discretion  in  the  management  of  the  trust  fund,  and  if 
any  persons  are  to  suffer  by  his  misconduct,  it  should  be  rather  those  who 
have  reposed  confidence  than  those  who  have  bought  under  an  apparently 
authorized  act'":  Norman  v.  Totone,  130  Mass.  52. 

As  already  suggested,  if  the  trust,  as  expressed  in  the  instrument  creating 
it,  shows  that  funds,  when  realized  from  sales,  may  or  shall  remain  in  th« 
hands  of  the  trustee,  to  be  by  him  used  or  paid  for  purposes  disclosed  by  the 
trust,  the  settler  must  be  regarded  as  having  confided  to  the  trustee  the  duty 
of  seeing  to  the  proper  application  of  such  funds,  and  therefore  to  have  ex« 
onerated  the  purchaser  from  exacting  receipts  from  the  beneficiaries,  or 
from  otherwise  protecting  their  interests.  If  lands  are  devised  to  a  trustee 
charged  with  the  payment  of  an  annuity,  first  to  testator's  son  for  life,  and 
at  his  death  then  to  and  among  his  child  or  children  during  the  life  or  lives 
of  the  survivor  of  them,  and  the  trustee  is  also  authorized  to  convey  any 
part  of  the  estate  devised,  the  purchaser  cannot  be  expected  to  see  that 
such  annuity  shall  be  paid  to  the  party  or  parties  from  time  to  time  enti- 
tled thereto;  and  therefore  his  title  cannot  be  impaired  by  the  fact  that, 
through  subsequent  investments  by  the  trustee,  or  from  unexpected  de- 
preciation in  values,  nothing  remains  in  the  hands  of  the  trustee  out  of 
which  to  pay  the  annuity.  In  determining  this  question  in  Hughes  v.  Tabb, 
78  Va.  313,  the  court  made  the  following  general  summary  of  the  law  re- 
garding the  duty  of  purchasers  in  connection  with  the  application  of  the 
proceeds  of  sales  of  trust  property:  "The  rule  is,  that  wherever  the  trust  is 
of  a  defined  or  limited  nature,  the  purchaser  must  himself  see  that  the  pur- 
chase-money is  applied  to  the  proper  discharge  of  the  trust;  but  wherever 
the  trust  is  general,  and  of  an  unlimited  nature,  he  need  not  see  to  it: 
2  Story's  Eq.  Jur.,  sec.  1131;  1  Lomax's  Digest,  302-.304;  Poller  v.  Gardner, 
12  Wheat.  49S.  There  is  much  reason  in  the  doctrine  that  where  the  trust  ia 
defined  in  its  object,  and  the  purchase-money  is  to  be  reinvested  upon  trusts 
which  require  time  and  discretion,  or  the  acts  of  sale  and  reinvestment  are 
manifestly  contemplated  to  be  at  a  distance  from  each  other,  the  purchaser 
shall  not  be  bound  to  look  to  the  application  of  the  purchase-money;  for 
the  trustee  is  clothed  with  a  discretion  in  the  management  of  the  trust  fund, 
and  if  any  persons  are  to  suffer  by  his  misconduct,  it  should  rather  be  those 
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who  reposed  confidence  than  those  who  have  Imnght  under  an  apparently  an* 
thorized  act:  Opinion  of  Justice  Story  in  Wormley  v.  Wormley,  8  Wheat.  442; 
Sugden  on  Vendors,  c.  11,  sec.  1.  So  when  a  sale  is  made  by  trustees  unJer 
a  power  to  sell  and  reinvest  upon  the  same  trusts,  it  has  been  held  in  Amer- 
ica  that  the  purchaser  is  not  bound  to  see  to  the  application  of  the  pur- 
chase-money: 2  Story's  Eq.  Jur.,  sec.  1134,  and  authorities  there  cited.  If 
the  form  of  the  bequest  implies  a  confidence  reposed  in  the  trustee  in  regard 
to  the  application  of  the  purchase-money,  in  all  such  cases  it  is  unreasonable 
to  require  the  purchaser  to  look  to  the  application  of  the  purchase-money; 
and  this  is  a  principle  which  will  ultimately  mark  an  intelligible  distinc- 
tion among  the  cases  in  regard  to  the  question:  2  Story's  Eq.  Jur.,  sec. 
1134.  When  the  time  has  arrived  for  the  sale  of  the  real  estate,  and  the 
persons  entitled  to  the  money  are  infants  or  unborn,  then  the  purchaser  ia 
not  bound  to  see  to  the  application  of  the  purchase-money,  because  he  might 
thus  be  implicated  by  a  trust  of  long  duration:  13  Pick.  392;  5  Ir-l.  Eq. 
357;  10  Pa.  St.  267.  But  if  an  estate  is  charged  with  a  sum  of  mouuy,  pay- 
able to  an  infant  at  his  majority,  then  the  purchaser  is  bound  to  see  tli3 
money  duly  paid;  there  the  person  is  named,  is  in  esse,  and  the  day  is  fixed 
and  designated,  the  trust  is  defined  and  limited;  while  if  a  sum  of  money  ia 
to  be  paid  to  persons  yet  unborn,  and  from  year  to  year,  to  require  the 
purchaser  to  see  to  it,  at  his  personal  peril,  that  the  said  sum  of  money  is  paid 
to  the  proper  person  or  persons  in  esse,  and  that  may  be  hereafter  born,  and 
be  entitled  during  the  lifetime  of  each  and  all  until  all  are  dead,  would  be  to 
defeat  the  sale  in  such  a  case  altogether,  and  defeat  the  purposes  of  the  will. 
What  purchaser  would  buy  land  if  he  had  to  guard  the  safety  of  the  invest- 
ment of  the  proceeds  for,  it  might  be,  a  hundred  years,  when  he,  and  possibly 
his  children,  should  be  dead?  And  if  he  did  so  buy,  and  such  were  his  duties, 
it  would  be  practically  to  substitute  him  to  the  duties,  cares,  and  responsi- 
bilties  of  the  trustee,  and  that  without  compensation.  These  are  some  of 
the  most  important  and  nice  distinctions  which  have  been  adopted  by  courts 
of  equity  upon  this  interesting  topic;  and  as  a  distinguished  author  has 
observed,  they  lead  strongly  to  the  conclusion  to  which  eminent  jurists  and 
also  eminent  judges  have  arrived,  that  it  would  have  been  far  better  to 
have  held  in  all  cases  that  the  party  having  the  right  to  sell  had  also  the 
right  to  receive  the  purchase-money,  without  any  further  responsibility  on 
the  part  of  the  purchaser  as  to  its  application:  2  Story's  Eq.  Jur.,  sec.  1135." 

"If  the  trust  is  to  pay  debts  geiieralli',  the  purchaser  cannot  be  subject  to 
the  rule  that  he  shall  see  to  the  application  of  tiie  purchase-money;  or  if  the 
trust  is  to  pay  debts  and  legacies,  or  to  pay  a  particular  debt  and  all  other 
debts,  or  to  pay  legacies,  or  to  pay  debts,  and  to  apply  the  balance  to  the 
supp  irt  of  some  one,  there  can  be  no  obligation  to  see  to  the  payment  of 
debts  and  legacies.  Such  a  trust  must  necessarily  require  time,  and  the 
investigation  of  long  accounts  and  vouchers;  tlie  purcliaser  could  know 
neither  the  creditors  nor  the  amounts.  Where  debts  and  legacies  are  to  be 
paid,  the  debts  must  first  be  paid;  and  as  the  purchaser  can  Ije  under  no  ob- 
ligation to  examine  into  the  debts,  so  he  cannot  be  required  to  take  any  action 
in  regard  to  tlie  legacies;  and  if  one  debt  is  named,  but  is  coupled  with  otheia 
not  named,  the  same  considerations  apply.  In  such  trusts,  the  testator  must 
be  presumed  to  have  intended  that  his  trustee  should  have  the  full  power  to 
give  receipts  for  the  purchase-money,  in  order  to  apply  it  to  the  purposet 
pointed  out ":  Perry  on  Trusts,  sec.  795. 

From  the  authorities  already  considered,  it  follows  that  the  duty  of  the 
purchaser  of  property  sold  by  virtue  of  a  power  of  sale  invested  in  a  truste* 
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to  see  to  the  proper  application  of  the  pnrchase-money  is  limited  to  those 
cases  in  which  it  is  the  duty  of  the  trustee  to  at  once  pay  a  upecified  debt  or 
debts,  legacy  or  legacies,  or  to  distribute  such  proceeds  among  specified  bene- 
ficiaries, who  are  ascertainable  from  an  inspection  of  the  instrument  creating 
the  trust,  and  who  are  themselves  competent  to  receive  and  receipt  for  the 
■urns  to  which  they  are  respectively  entitled:  Andrews  v.  Sparhawk,  13  Pick. 
393;  Elliott  v,  Murryman^l  Lead.  Cas.  Eq.,  4th  Am.  ed.,  74.  While  there  are 
cases  assuming  that  the  English  rule  upon  this  subject  prevails  in  the  United 
States:  Htighxa  v.  Tabb,  78  Va.  313;  St.  Mary'a  Church  v.  Stockton,  8  N.  J.  Eq. 
620;  Wagner  v.  Blanchel,  27  N.  J.  Eq.  356;  Clyde  v.  Sirnpson,  4  Ohio  St.  445; 
yet  there  are  grave  doubts  of  its  applicability,  under  our  laws  regulating  the 
«ettlement  of  the  estates  of  decedents,  to  executors  to  whom  lands  have  been 
derised  in  trust,  with  power  to  sell:  Perry  on  Trusts,  sec.  798;  and  we  have 
been  unable  to  discover  any  American  case  in  which  a  purchaser  from  a 
trustee,  whether  an  executor  or  not,  having  power  to  sell,  has  either  lost  the 
benefit  of  his  purchase,  or  been  held  liable  to  any  beneficiary  under  the  trust, 
where  the  purchaser  has  been  himself  free  from  all  notice  of  and  all  compli- 
city in  the  trustee's  misapplication  of  the  proceeds  of  the  sale;  and  we  feel 
that  when  a  case  shall  arise  in  which  the  question  is  necessarily  involved, 
and  the  purchaser  has  acted  in  entire  good  faith,  that  the  courts  will  hesitate 
to  apply  the  English  rule.  The  vice  of  that  rule  is,  that  it  makes  the  pur- 
chaser either  exercise  the  functions  of  the  trustee  or  become  answerable  for 
the  manner  in  which  the  latter  exercises  them.  In  many  instances,  trust 
deeds  are  made  to  perform  the  functions  of  mortgages.  Persons,  both  natural 
and  artificial,  having  moneys  to  loan,  select  other  persons  to  act  as  trustees, 
cause  the  legal  title  to  be  conveyed  to  them,  by  conveyances  in  which  they  are 
given  power  to  sell,  whenever  default  shall  be  made  in  payment  of  the  debt. 
These  trustees  have,  through  these  powers  of  sale,  means  to  coerce  the  debtor 
into  the  payment  to  them  of  the  debt  mentioned  in  the  trust  deed,  and  in  the 
absence  of  such  payment,  to  cause  a  sacrifice  of  the  property,  if  intending  pur- 
chasers are  not  encouraged  to  rely  upon  the  authority  of  the  trustees  without 
investigating  the  relations  between  the  creditors  and  their  trustees.  The 
trustees  are  selected  by  the  creditors,  and  ought  to  be  treated  as  their  agents, 
and  payments  made  to  them  either  by  the  purchaser  after  or  by  the  debtor 
before  a  sale  ought  to  be  treated  as  exonerating  the  purchaser  or  debtor 
from  all  further  liability  to  the  creditor. 

If  the  instrument  creating  a  trust  has  not  given  special  directions  as  to  the 
manner  in  which  the  trustee  is  to  act,  or  the  mode  or  means  by  which  or  the 
time  when  he  is  to  bring  about  a  sale,  he  must  exercise  his  best  judgment  for 
the  promotion  of  the  interests  of  the  beneficiaries  under  the  trust.  Anything 
which  tends  to  sacrifice  their  interests  is  manifestly  in  derogation  of  the  trust. 
and  a  sale  resulting  from  it  will  undoubtedly  be  set  aside  on  an  appropriate 
complaint  preferred  by  the  parties  prejudiced  thereby.  The  trustee  must 
obtain  the  best  price  he  can,  and  any  contract  by  which  he  seeks  to  dispose 
of  the  trust  property,  or  any  part  thereof,  for  less  than  he  has  been  oflFered 
by  other  parties,  will  be  set  aside:  Harper  v.  ilayes,  2  Giff.  210;  6  Jur.,  N.  S., 
645;  8  Week.  Rep.  600. 

In  order  to  secure  the  best  price  obtainable,  the  trustee  may  defer  the  time 
of  sale,  and  he  is  not  bound  to  proceed  at  once  when  to  do  so  would  probably 
result  iu  his  realizing  a  price  substantially  less  than  could  be  procured  by 
waiting  until  a  more  opportune  time:  Hawkins  v.  Alston,  4  Ired.  Eq.  137. 
Only  in  a  case  of  absolute  necessity  should  the  trustee  proceed  to  sell  when  it 
ia  apparent  that  a  sacrifice  of  the  property  must  ensue:  Hunt  v.  Baas,  2  Dev. 
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Eq.  291;  24  Am.  Dec.  274.  A  tnistee  mtist  always  act  impartially,  ami  aa 
far  as  possible  for  the  advantage  of  all  the  parties  interested  in  the  sile,  and 
use  reasonable  eflforts  to  obtain  the  best  price  he  can:  Lirey  v.  U'inslon,  .30 
VV.  Va.  555;  Mttllfr's  Adm'r  v.  Stoiie,  84  Va.  834;  10  Am.  St.  Rep.  889.  Where 
the  mode  and  time  of  his  action  are  not  regulated  by  the  instrument  creating 
the  trust,  all  that  can  be  said  in  the  way  of  prescribing  a  rule  for  his  govern- 
ment is,  that  he  shall  act  in  good  faith,  and  adopt  those  modes  of  proceeding 
which  will  render  the  sale  most  beneficial  to  the  debtor,  or  other  persons 
whose  interests  are  to  be  affected,  thereby:  Tatum  v.  Holliday,  59  Mo.  422; 
Chesley  v.  CJuesley,  49  Mo.  540.  . 

The  duty  of  a  trustee  to  act  impartially  between  all  the  parties  interested  / 
in  the  execution  of  the  trust,  and  not  to  needlessly  sacrifice  those  interests, 
may  often  require  him  to  take  some  affirmative  action  before  proceoding  with 
the  sale,  tf  there  is  any  cloud  upon  the  title,  or  any  other  existing  cause, 
the  operation  of  which  might  be  such  as  to  prevent  competition  at  the  sale,  it 
is  his  duty,  where  he  can,  to  proceed  to  remove  such  cause,  as  by  application 
to  a  court  of  equity  to  clear  away  the  cloud  from  the  title,  or  to  remove  any 
other  impediment  which  may  exist  to  a  fair  and  reasonable  sale  of  the  prop- 
erty. "That  a  trustee  is  considered  a.s  the  agent  of  both  parties,  ami  bound 
to  act  impartially  between  them,  that  it  is  his  duty  to  use  every  reasonable 
effort  to  sell  the  estate  to  the  best  advantage,  and  that  it  is  his  duty  to  apply 
to  a  court  of  equity  where  there  is  a  cloud  upon  the  title,  or  where  there  is 
doubt  or  uncertainty  as  to  the  amount  to  be  raised,  or  as  to  prior  encum- 
brances on  the  trust  subject,  or  where  there  is  a  conflict  between  the  credi- 
tors, or  in  any  caije  in  which  the  aid  of  a  court  of  equity  is  necessary  to  remove 
impediments  in  the  way  of  a  fair  execution  of  his  trust,  are  propositions 
which  none  will  deny,  and  which  have  been  repeatedl}'  affirmed  by  this  court: 
1  Lomax's  Digest,  32.3;  Lane  v.  Tidhall,  Gilm.  130;  Gay  v,  Hancock,  1  Rand. 
72;  MUler  v.  Argyle's  ExW,  5  Leigh,  460;  Wilkins  v.  Gordon,  11  Leigh,  547; 
Miller  v.  Trevilmn,  2  Rob.  (Va.)  1;  Bryan  v.  Stump,  8  Gratt.  241;  5G  Am.  Dec. 
139;  Rosett  V.  Fisher,  11  Gratt.  492;  White  v.  Mechanics'  Building  Fund  Ass'n, 
22  Gratt.  233;  Shurtz  v.  Johnson,  28  Gratt.  657;  2  Minor's  Institutes,  286;  1 
Barb.  Ch.  Pr.  447.  And  it  is  equally  well  settled  that  if  the  trustee  fails  in 
any  such  case  to  apply  to  a  court  of  equity,  the  party  injured  by  his  default 
may  do  so.  The  rule  is  well  stated  by  Judge  Burks  in  Shultz  v.  Han.tbrou<jk,  33 
Gratt.  567,  as  follows:  'If  a  trustee  in  pais,  with  power  to  make  sale  of  real 
estate  for  the  payment  of  debts,  attempts  to  make  such  sale  while  there  is  a 
cloud  resting  on  the  title  to  the  property,  or  there  is  any  doubt  or  uncer- 
tainty as  to  the  debts  secured  or  the  amounts  thereof,  or  a  dispute  or  con- 
flict among  the  creditors  as  to  their  respective  claims,  a  court  of  equity,  on  a 
bill  filed  by  the  debtor,  secured  creditor,  subsequent  encumbrancer,  or  other 
person  having  an  interest,  will  restrain  the  trustee  until  these  iiiiiiediinent« 
to  a  fair  sale  have,  by  its  aid,  been  removed  as  far  as  it  is  practicable  to  do  . 
bo'":  Muller's  Adm'r  v.  Stone,  84  Va.  834;  10  Am.  St.  Rep.  8S9;  liyan  v.  J 
Stump,  8  Gratt.  241;  56  Am.  Dec.  140. 

Though  it  is  the  duty  of  the  trustee  not  to  sacrifice  the  property,  it  does 
not  follow  that  a  sale  is  either  necessarily  void  or  voidable  because  ot  the  in- 
adequacy of  the  price  realized.  When  the  trustee  is  under  no  immediate 
necessity  of  selling,  and  there  is  no  other  object  in  the  sale  than  to  exercise  ha 
discretion  of  changing  the  form  of  the  investment  from  real  estate  to  personal, 
the  fact  that  he  sold  it  at  a  palpably  inadequate  price  would,  no  doubt,  l>a 
very  persuasive,  evidence  of  fraud,  such  as  would  induce  a  court  of  equity  to 
vacate  the  sale  on  prompt  application  by  the  parties  interested.     But  there 
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are  many  cases  in  which  it  is  the  duty  of  the  trustee  to  make  sales  for  the 
purpose  of  discharging  the  claims  of  creditors  and  others  who  are  enti- 
tled to  immediate  payment,  and  where  it  may  be  the  duty  of  the  trustee  to 
proceed,  either  at  once  or  with  reasonable  celerity,  although  the  times  and 
circumstances  are  not  propitious  for  the  sale  of  the  subject-matter  of  the  trust. 
In  such  cases,  mere  Inadequacy  of  price,  standing  alone,  is  not  a  sufficitnt 
ground  to  authorize  the  vacation  of  the  sale:  Carter  v.  Abshire,  48  Mo.  300; 
Clark  V.  St.  Louis,  AUon,  etc  R.  R.  Co.,  58  How.  Pr.  21.  The  rule  with  respect 
to  vacating  trustee's  sales  for  inadequacy  of  price  is  very  similar  to  that  which 
the  courts  apply  to  judicial  sales,  and  is  substantially  as  follows:  that  mere 
inadequacy  alone,  unless  so  gross  as  to  indicate  unfairness  on  the  part  of  the 
purchaser,  or  misconduct  or  fraud  on  the  part  of  the  trustee,  does  not  warrant 
the  vacating  of  the  sale;  but  where  there  is  a  serious  inadequacy  in  the  price 
realized,  the  court  will  seize  upon  any  incident  of  surprise,  undue  advantage, 
irregularity,  or  otlier  equitable  circumstance  to  grant  relief:  Warejield  v. 
Ross,  38  Md.  85;  Horsey  v.  Hough,  38  Md.  130;  Meath  v.  Poi-ter,  9  Heisk. 
224. 

If  the  property  to  be  sold  consists  of  two  or  more  lots,  or  if  not  already 
divided  into  lots  it  can  be  so  divided,  then  the  trustee  must  exercise  his  dis- 
cretion to  sell  either  in  bulk  or  in  subdivisions,  as  may  best  promote  the  in- 
terests to  be  subserved  by  the  sale:  Gray  v.  Shaw,  14  Mo.  341;  Stall  v. 
Macalester,  9  Ohio,  19.  Under  ordinary  circumstances,  there  can  be  no  doubt 
that  such  interests  will  be  best  promoted  by  a  sale  in  parcels;  and  where  it 
appears  probable  that  they  have  been  sacrificed  by  a  sale  en  masse,  it  will  be 
vacated:  Chesley  v.  Cliesky,  54  Mo.  347;  Goode  v.  Comfort,  39  Mo.  313;  but  a 
Bale  of  property  in  gross  is  not  necessarily,  nor  even  presumptively,  invalid. 
"While  it  is  true  that  sales  of  this  character  will  be  narrowly  watched;  and 
every  possible  safeguard  thrown  around  the  interest  of  him  who  has  been 
truly  called  *  a  servant  to  the  lender, '  yet  the  mere  fact  that  the  property 
conveyed  by  deed  of  trust  is  sold  in  gross  is  not,  j>er  se,  sufficient  to  avoid  the 
sale,  and  no  case  that  I  am  aware  of  has  gone  to  that  length.  There  must  be 
some  attendant  fraud,  unfair  dealing,  or  abuse  by  the  trustee  of  the  confi- 
dence reposed  in  him,  or  some  resulting  injury  from  a  sale  made  in  this  way, 
in  order  to  obtain  the  aid  of  a  court  of  equity  to  divest  a  title  thus  acquired  ": 
Bankendorfv.  Vincenz,  62  Mo.  441.  A  sale  en  masse  is  neither  void  nor  void- 
able unless  its  operation  is  prejudicial  to  some  one.  "It  is  only  upon  the 
ground  of  fraud,  or  that  some  one  may  have  been  prejudiced  by  a  sale  of  real 
estate  en  masse,  that  the  sale  would  be  set  aside  in  equity  because  the  prop- 
erty was  not  sold  in  separate  parcels  ":  Oillespie  v.  Smith,  29  111.  473;  81  Am. 
Dec.  328. 

To  prevent  the  sacrifice  of  property,  a  trustee  may  fix  a  reserve  price,  and 
refuse  to  accept  any  bid  of  a  less  sum:  In  re  Peyton,  8  Jur.,  N.  S.,  453;  31 
L.  J.  Ch.  440;  10  Week.  Rep.  515;  6  L.  T.,  N.  S.,  883;  30  Beav.  252.  If  a 
bid  has  been  made  under  a  misapprehension  of  the  terms  of  the  sale,  as  where 
the  bidder  supposed  his  bid  to  be  payable  in  currency,  and  the  trustee  was 
not  willing  nor  under  any  duty  to  receive  anything  but  gold,  the  trustee 
may  permit  such  bid  to  be  withdrawn,  and  may  subsequently  proceed  to  sell 
to  another  bidder:  Walei-man  v.  Spaulding,  51  111.  425.  Nor  is  the  trustee, 
though  the  sale  is  at  public  auction,  bound  to  accept  every  bid  which  may 
be  offered.  He  has  the  discretion  to  refuse  any  bid  the  acceptance  of  which 
would  frustrate  the  purposes  of  the  sale:  Gray  v.  Veirs,  33  Md.  18. 

If  the  discretion  of  a  trustee  has  not  been  limited  by  the  instrument  creat- 
ing the  trust,  he  is  not  bound  to  give  any  notice  of  his  intention  to  sell,  but 
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may  dispose  of  the  property  at  private  sale,  and  without  notice,  as  thongh 
he  were  selling  his  own  private  property:  Burr  v.  McEioen,  Baldw.  154; 
Minvse  v.  Cox,  5  Johns.  Ch.  441;  9  Am.  Deo.  313;  Huger  v.  Hug(r,  9  Rich. 
Eq.  217;  MaMox  v.  Eberhart,  38  Ga.  581;  Crane  v.  Reedtr,  22  Micli.  322; 
provided  that,  in  adopting  the  means  of  sale,  he  acts  in  good  faith,  and  not 
in  a  manner  obviously  prejudicial  to  the  beneficiaries  of  the  trust.  Jf,  on 
the  other  hand,  the  instrument  creating  the  trust  has  given  directions  con- 
cerning the  mode  of  sale,  they  must  be  substantially  pursued-  Any  direc- 
tion regarding  the  notice  of  sale  is  material,  and  the  trustee  is  not  at  liberty  to 
disobey  it.  Hia  sale,  made  without  complying  with  it,  will,  in  most  juris- 
dictions, be  regarded  as  either  absolutely  void,  or  as  liable  to  be  vacated 
upon  complaint  of  any  person  interested  in  the  execution  of  the  trust.  Con- 
ditions  as  to  the  time  or  mode  of  publication  must  be  followed,  and  in  some 
courts,  at  least,  no  excuse  will  be  received  for  not  observing  them:  Sean  v. 
Livermore,  17  Iowa,  297;  85  Am.  Dec.  564.  If  a  trust  deed  exacts  thirty 
days'  notice  of  a  sale,  and  the  sale  does  not  take  place  at  the  time  specified  in 
the  notice,  it  has  been  held  that  if  it  is  adjourned  to  another  time,  thirty  days' 
notice  must  also  be  given  of  such  adjourned  sale:  Thornton  v.  Boyden,  31  111. 
200.  If  notice  to  a  grantor  of  the  time  and  place  of  a  sale  is  stipulated  for 
in  the  trust  deed,  the  giving  of  such  notice  is  a  condition  precedent  to  the 
validity  of  the  exercise  of  the  power  of  sale:  Henderson  v.  Oalloway,  8  Humph. 
692. 

The  requirement  of  twenty  days'  previous  notice  of  the  time  and  place  of 
sale  is  not  satisfied  by  a  single  publication  made  twenty  days  before  iuch 
sale:  Stine  v.  Wilkaon,  10  Mo.  75.  Publ. cation  of  a  notice  of  sale  in  a 
weekly  newspaper  on  the  8th,  15tb,  22d,  and  29th  of  April,  and  on  the  6th 
of  May,  the  sale  being  on  the  8th  of  May,  complies  with  the  directions  in  a 
trust  deed  that  the  trustees  may  sell  after  "first  giving  thirty  days'  notice 
of  the  time,  place,  and  terms  of  the  sale,  and  of  the  property  to  be  sold,  l)y 
advertisement  in  some  newspaper  in  Burlington,  Iowa  territory,"  there  being 
no  paper  published  in  Burlington  oftener  than  once  a  week:  Leffler  v.  Arm- 
ttrong,  4  Iowa,  482;  OS  Am.  Dec  672.  In  this  case,  it  will  be  observed  that 
there  were  less  than  thirty  days  between  the  first  and  the  last  publication, 
though  there  were  more  than  thirty  days  between  the  first  publication  and 
the  time  of  sale.  In  a  similar  case  it  was  held  that  publication  in  a  weekly 
aewspaperwas  sufficient,  though  there  wais  a  daily  edition  of  the  same  paper, 
in  which  no  publication  was  made:  Campbell  v.  Tagge,  30  Iowa,  307;  and 
the  rule  seems  to  be  well  settled  that  publication  in  a  weekly  newspaper  is 
always  sufficient,  unless  the  trust  deed  has  expressly  required  a  publication 
at  more  frequent  intervals:  Johnson  v.  Dorsey,  7  Gill,  269.  Notices  of  sale 
are  not  required  to  be  published  on  Sunday.  Therefore,  if  notice  is  directed 
to  be  given  ten  days  before  the  sale,  the  publication  may  be  sufficient,  though 
owing  to  an  intervening  Sunday  it  was  published  only  nine  times:  Ciishntan 
V.  Stone,  69  111,  516.  When  a  notice  of  sale  is  required  to  be  posted,  it  is  no 
objection  to  the  posting  that  it  was  in  a  place  where  the  notice  could  not  be 
seen  on  Sundays.  The  law  does  not  contemplate  that  notices  of  sale  shall 
be  exposed  on  those  days:  Oraliam  v.  FMs,  53  Miss.  307.  If  thirty  days' 
notice  of  the  time  and  place  of  »ale  is  directed  to  be  given  by  posting,  and 
the  original  posting  is  correctly  made,  the  direction  is  fully  satisfied,  though 
it  appears  that  the  notice,  owing  to  no  fault  of  the  trustee  or  purchaser,  did 
not  remain  up  for  the  full  time:  Graham  v.  Fitla,  53  Miss.  307. 

If  a  trust  deed,  while  it  directs  notice  of  sale  to  be  given,  is  silent  with 
respect  to  the  newspaper  in  which  it  is  to  be  published,  the  trustee  haj 
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aniimited  discretion  in  the  selection  of  such  paper,  except  that  he  must  not 
yield  to  the  influence  of  fraud,  nor  of  any  othar  improper  motive:  Singlfton- 
V.  Scott,  11  Iowa,  589. 

Every  notice  of  sale  "  should  contain  such  facts  as  are  reasonably  to  ap- 
prise the  public  of  the  place,  time,  aud  terms  of  the  sale,  and  of  the  prop- 
erty to  be  sold.  But  mere  omissions  or  inaccuracies  in  these  respects,  not 
calculated  to  mislead  and  work  prejudice,  will  not  be  regarded  ":  Powers  v. 
Kueckhoff,  41  Mo.  425;  97  Am.  Dec.  281;  Chesley  v.  Chesley,  49  Mo.  540^ 
Steplieiison  v.  January,  49  Mo.  465;  Bealty  v.  Butler,  21  Mo.  313;  64  Am. 
Dec.  234.  Though  a  statute  prescribes  the  form  of  a  notice,  failure  to  use 
the  precise  language  of  ouch  statute  will  not  invalidate  a  notice:  Boston 
Safe  Deposit  and  Trust  Co.  v.  Mixtar,  146  Mass.  100.  Misrecitals  in  a  notice 
of  acts  on  which  the  power  of  sale  does  not  depend,  and  which  are  not  re- 
quired to  be  recited,  are  immaterial:  Irish  v.  Antioch  College,  126  111.  474j 
9  Am.  St.  Rep.  638.  It  is  not  necessary  to  follow  any  prescribed  or  stereo- 
typed form  in  giving  a  notice  of  sale:  Newman  v.  Jackson,  12  Wheat.  570. 
There  is  no  reason  why  the  amount  of  the  debt  should  be  stated,  when 
the  object  of  the  sale  is  to  raise  moneys  to  discharge  it:  Wiswall  v.  Ross,  4 
Port.  321.  A  notice  stating  that  a  sale  will  be  held  at  the  court-house  door 
of  a  designated  town,  but  not  naming  the  county,  nor  stating  that  the  sale 
will  be  at  public  auction,  is  sufficient,  where  the  notice  also  states  the  time 
of  sale  and  describes  the  property  to  be  sold:  Powers  v.  Kueckhoff,  41  Mo. 
425;  97  Am.  Dec.  281.  A  notice  which  does  not  state  by  nor  to  whom  a  deed 
of  trust  was  executed,  nor  describe  the  land  with  sufficient  particularity  to  en- 
able one  not  familiar  with  it  to  know  what  land  was  to  be  sold,  is  insufficient, 
and  a  sale  made  thereunder  will  be  vacated:  Reedside  v.  Peter,  33  Md.  120. 

Manifestly  the  objects  to  be  accomplished  by  a  notice  of  sale  are  to  advis© 
the  public  of  what  is  to  be  sold,  and  the  time  when,  the  place  where,  and 
the  terms  upon  which  it  may  be  bought;  and  the  essentials  of  a  notice  of  sale 
under  a  trust  deed  are  therefore  a  statement  of  the  time,  place,  and  terms  of 
sale,  and  such  a  description  of  the  property  to  be  sold  as,  if  read  by  persona 
familiar  with  the  neighborhood,  will  advise  them  of  what  is  to  be  Hold, 
and  upon  what  terms  it  can  be  bought,  and  induce  them  to  attend  the  sale 
as  prospective  bidders,  should  they  feel  an  inclination  to  invest  in  the  prop- 
erty to  be  sold.  It  is  generally  advisable  to  state  the  authority  under  which 
the  sale  is  to  be  made,  that  intending  purchasers  may  know  whose  property 
is  to  be  sold,  and  by  what  right  the  trustees  claim  to  act,  so  that  such  pur- 
chasers may  have  opportunity  to  investigate  the  title  and  anthority  of  th» 
trustee,  and  determine  for  themselves  whether  the  sale  is  one  at  which  they 
can  safely  purchase.  If  the  terms  of  the  sale  are  difiFerent  from  those  im- 
plied by  law,  or  from  those  which  are  usual  in  like  sales  in  the  neighborhood, 
as  where  they  are  especially  advantageous  or  especially  onerous  to  pur- 
chasers, they  should  be  stated  also;  but  we  douljt  whether,  under  ordinary 
circumstances,  it  is  indispensable  in  a  notice  of  sale  to  set  forth  anything 
except  the  time  and  place  of  sale  and  a  correct  description  of  the  property 
to  be  sold. 

If  a  trustee  is  left  entirely  to  his  discretion  regarding  a  sale,  he  may  sell 
for  cash  or  upon  credit,  as  to  his  own  judgment  may  seem  best:  Rogers  v.  De 
Forest,  7  Paige,  273;  Hoffman  v.  Mnckall,  5  Ohio,  124;  Gi  Am.  Dec.  637;  but 
if  the  instrument  describing  his  duties  and  powers  gives  explicit  directions- 
upon  this  subject,  he  must  not  disregard  them,  and  if  he  sells  upon  credit^ 
when  he  is  commanded  to  sell  for  cash,  the  sale  may  be  set  aside:  Cassell  r^ 
Rosa,  33  111.  244;  85  Am.  Dec.  270. 
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The  trustee  himself  and  those  who  are  acting  in  his  interests  are  the  only 
persons  who  are  incompetent  to  purchswe  property  at  a  trustee's  sale.  A 
beneficiary  under  the  trust  may  be  a  purchaser  at  the  sale  of  the  trust  prop- 
erty as  freely  as  if  he  were  a  stranger  to  the  trust,  and  is  under  no  ohUga- 
tiou  to  hold  the  property  so  purchased  for  the  benefit  of  his  fellow-beneficiaries, 
if  any  there  be:  Walker  v.  Brungard,  13  Smedes  &  M.  723.  If  a  power  of 
sale  is  to  be  exercised  only  with  the  assent  of  the  tenant  for  life,  this  does 
not  disqualify  him  from  becoming  a  purchaser  at  a  sale  made  by  the  trustee: 
Dkconson  v.  Talbot,  19  Week.  Rep.  138;  Com.  L.  Ch.  32;  24  L.  T.  49. 

The  decisions  concerning  the  purchase  of  trust  property  by  or  in  the  inter- 
est of  the  trustee,  whose  duty  it  was  to  sell  it,  are  very  numerous,  and  not 
altogether  free  from  conflict.  The  vast  majority  of  them,  however,  sust&ia 
the  following  propositions:  1.  That  a  purchase  by  a  trustee,  or  in  his  inter- 
est, is  not  necessarily  or  absolutely  void:  Stephens  v.  Beall,  22  Wall.  329; 
Union  Stale  Proiierty  v.  Tilton,  69  Me.  244;  Veasey  v.  Oraham,  17  Ga.  99; 
third  persons  cannot  question  it:  McNishv.  Pope,  8  Rich.  Eq.  112;  nor  has  the 
trustee  a  right  to  treat  it  as  void;  it  is  binding  upon  him  until  the  cestui  que 
trust  chooses  to  avoid  it:  McClure  v.  Miller,  1  Bail.  Ch.  107;  21  Am.  Dec.  522; 
2.  That  a  trustee  has  no  right  to  purchase  trust  property  either  directly  or  by 
the  agency  of  a  third  person  acting  at  his  instigation  and  intending  to  hold  the 
purchase  for  his  benefit:  Michoud  v.  Oirod,  4  How.  503;  Campbell  v.  Johnston^ 
1  Sand.  Ch.  14S;  Boyd  v.  Hawkins,  2  Ired.  Eq.  304;  Mathews  v.  Dragaud,  3 
Desaus.  Ch.  25;  Thorp  v.  McCullum,  6  HI.  614;  Davis  v.  Simp-ion,  5  Har.  &  J. 
147;  9  Am.  Dec.  500;  Saltmarsh  v.  Beene,  4  Port.  t283;  30  Am.  Dec.  525; 
Renew  v.  Builer,  30  Ga.  954;  Renmk  v.  Butterjield,  31  N.  H.  70;  64  Am.  Dec 
316;  Z>e»v.  WrigU,  31  N.  H.  175;  11  Am.  Dec.  546;  Sheldon  v.  Sheldon,  13 
Johns.  220;  Obert  v.  Hammel,  18  N.  J.  L.  73;  Bank  of  Orleans  v.  Torrey,  7 
Hill,  260;  and  3.  That  a  cestui  que  trust  may  within  a  reasonable  time  after 
discovering  that  trust  property  was  sold  to  a  trustee,  or  to  some  one  acting 
in  his  interest,  or  in  the  interest  of  his  wife,  or  to  a  corporation  or  association 
iu  which  he  is  largely  interested,  elect  either  to  treat  the  sale  as  void  and 
the  property  as  still  subject  to  the  trust,  or  to  have  an  accounting  and  pay- 
ment of  the  profits  realized  by  the  trustee  and  his  agents:  Basselt  v.  Shoe- 
mnker,  46  N.  J.  Eq.  538;  post,  p.  435;  Bobbins  v.  Butler,  24  111.  387;  Hunt 
V,  Bass,  2  Dev.  Eq.  292;  24  Am.  Dec.  274;  Jennison  v.  Hapgood,  7  Pick. 
1;  19  Am.  Dec.  258;  Herrs  Estate,  I  Grant  Cas.  272;  Rosenberger's  Appeal,  26 
Pa.  St.  67;  Smith  v.  Frost,  70  N.  Y.  65;  McNeil  v.  0(Ues,  41  Ark.  2C4.  Only 
when  a  sale  is  made  under  the  authority  of  the  court,  or  with  the  concur- 
rence of  a  cestui  que  trust,  and  the  purchase  by  or  in  the  interest  of  the 
trustee  is  known  to  the  court  confirming  or  the  beneficiary  approving  the 
■ale,  or  when  the  trustee  is  one  of  the  persons  for  whose  debt  the  trust  deed 
was  given,  will  such  purchase  be  permitted  to  stand  as  against  an  objecting 
beneficiary:  Kennedy  v.  Dunn,  58  Cal.  339;  Faucett  v.  Faucctt,  1  Bush,  511; 
89  Am.  Dec.  639;  Cumberland  etc.  Co.  v.  Sherman,  20  Md.  117;  Ame^  v.  Port 
Huron  etc.  Co.,  11  Mich.  139;  83  Am.  Dec.  731;  Robei-ts  v.  RoberU%  65  N.  C. 
27.  It  has  also  been  held  that  a  trustee  cannot  as  an  agent  of  a  third  person 
purchase  the  trust' property,  for  the  obvious  reason  that  if  he  did  so  he  would 
undertake  to  discharge  conflicting  duties,  and  probably  sacrifice  the  iutor- 
ests  of  one  or  the  other  of  his  principals:  Hawley  v.  Cramer,  4  Cow.  717; 
Oould  V.  Oould,  36  Barb.  270.  Where  there  are  two  or  more  trustees,  each  i« 
as  much  prohibited  from  purchasing  the  trust  property  as  if  he  were  sole 
trustee:  Rin'jgold  v.  Ringgold,  1  Har.  &  G.  11;  27  Am.  Dec.  250. 

If  a  cestui  que  trust,  with  full  knowledge  of  a  purchase  by  or  in  the  inter- 
Am.  St.  Kep.,  Vol.  XIX. —19 
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•■t  of  his  trustee,  and  of  his  right  to  disafl&rm  it,  elects  to  ratify  snch  purchase, 
ha  ia  irrevocably  concluded  by  such  ratification,  and  the  sale  is  thereafter  not 
■abject  to  successful  assault  at  law  or  in  equity:  Boerum  v.  Uchenck,  41  N.  Y. 
182;  Van  Dyke  v.  Johns,  1  Del,  Ch.  93;  12  Am.  Dec.  76. 

If  when  a  trustee  made  a  sale  he  had  no  interest  therein,  and  no  intention 
©f  becoming  the  owner  of  the  property  in  his  own  right,  his  trust  relation  to 
it  ceases,  and  he  may  subsequently  deal  with  it  as  discharged  from  the  trust, 
and  may  therefore  purchase  it  from  its  owner  without  incurring  any  obliga- 
tton  to  hold  it  subject  to  the  original  trust:  Creveling  v.  Frittt,  34  N.  J,  Eq. 
134;  Rammehherg  v.  Mitchell,  29  Ohio  St.  22.  -If,  on  the  other  hand,  the 
original  sale  was  in  the  interest  of  the  trustee,  and  he,  after  selling  the  prop- 
erty to  innocent  purchasers,  who  might  have  held  it  discharged  from  th» 
trust,  acquires  their  title,  he  may  be  compelled  to  hold  it  for  the  benefit 
•f  the  beneficiaries  of  the  trust:  Church  v.  Church,  25  Pa.  St.  278. 

While  the  authorities  often  state,  in  general  terras,  that  a  sale  to  the 
trustee  by  whom  the  power  of  sale  was  exercised  is  not  void,  but  voidable 
only,  they  must  be  understood  as  referring  only  to  sales  in  which  he  was  the 
real,  though  not  the  nominal,  purchaser.  If  a  sale  or  conveyance  appears  on 
its  face  to  be  made  by  a  trustee  to  himself,  it  must,  we  apprehend,  be 
treated  as  absolutely  void,  for  want  of  proper  contracting  parties.  "The 
deed  would  be  simply  void,  and  would  pass  nothing  or  make  no  change  in  the 
situation  and  relations  of  the  parties,  on  the  ground  that  no  man  can  con- 
tract with  himself,  or  make  a  deed  to  himself,  or  from  himself  in  one  capa- 
city to  himself  in  another  ":  Ferry  on  Trusts,  sec.  602  w. 

When  an  executor  or  other  trustee  purchases  the  trust  property,  or  causes  a 
purchase  thereof  to  be  made  in  his  interest,  and  the  cestui  que  trust  elects  to  dis- 
affirm the  sale  within  a  reasonable  period  after  receiving  notice  of  the  trustee's 
interest  therein,  he  need  not  make  any  proof  of  fraud  or  unfairness  on  the 
part  of  the  trustee,  or  even  that  the  sale,  if  it  were  permitted  to  stand,  would 
be  unjust  to  the  complainant.  A  trustee  cannot  sustain  a  sale  and  hold  the 
property  free  of  the  trust  otherwise  than  by  proving  that  tiie  sale  was  made 
by  the  previous  assent  or  the  subsequent  ratification  of  the  cestui  que  trust, 
ipven  with  a  full  knowledge  of  his  rights  and  of  the  circumstances  of  the  sale, 
and  of  the  trustee's  interest  therein.  If  the  latter  did  not  so  assent  to  or 
ratify  the  sale,  and  he  wishes  it  to  be  set  aside,  no  inquiry  will  be  made  re- 
specting its  fairness  or  its  unfairness.  He  has  an  absolute  right  to  have  the 
trustee  discharge  the  duties  of  the  trust  impartially  and  without  ever  placing 
himself  in  a  position  where  his  interests  and  those  of  his  beneficiary  may  come 
in  conflict:  Note  to  Van  Dyke  v.  Johns,  12  Am.  Dec.  85;  Scott  v.  Freeland,  7 
Smedes  &  M.  409;  45  Am.  Dec.  310;  Michoud  v.  Oirod,  4  How.  503. 

The  sale  must  be  made  by  the  trustee,  he  having,  as  we  have  seen,  no  power 
to  delegate  his  trust,  but  the  trustee  who  makes  the  sale  is  not  necessarily  the 
one  originally  designated  by  the  creator  of  the  trust.  A  new  trustee  may 
have  been  appointed  by  some  court  of  competent  jurisdiction,  in  which  case 
he  may  exercise  the  same  power  of  sale  possessed  by  the  former  trustee, 
though  the  order  making  the  appointment  is  silent  upon  that  subject:  LaJtey 
V.  Kortright,  56  N.  Y.  Super.  Ct.  527.  One  or  more  of  "the  original  trustees 
may  have  disclaimed,  died,  or  resigned,  in  which  event  the  survivor  becomes 
the  sole  trustee,  and  competent  to  act  as  if  no  other  trustee  had  ever  been 
joined  with  him. 

If  the  trust  estate  was  limited  to  the  trustee  and  his  heirs,  it  will  on 
his  death  vest  in  such  heirs,  but  cannot  vest  in  his  devisees  or  other 
Assigns:   Perry  on  Trusts,  sec.  494.     If  it  was  limited  to  the   trustee,  his 
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heirs  or  assigns,  it  may  be  devised,  and  the  devisees  may  execute  the  trust: 
Hall  V.  May,  3  Kay  &  J.  585;  3  Jur.,  N.  S.,  907;  26  L.  J.  Ch.  791;  5  Week. 
R^.  869;  Osborne  v.  Rowlett,  L.  R.  13  Ch.  Div.  774;  49  L.  J.  Ch  310;  42 
L.  T.  660;  28  Week.  Rep.  365.  Where  the  trust  is  a  matter  of  personal  con- 
fidence, while  the  estate  may,  on  the  death  of  the  trustee,  vest  in  his  hein 
or  devisees,  and  be  by  them  held  subject  to  the  trust,  yet  they  are  not  re- 
garded as  competent  to  execute  it:  Rdbson  v.  Fliqht,  4  De  Gex,  J.  &  S.  608; 
34  L.  J.  Ch.  226;  11  L.  T.,  N.  S.,  725;  Perry  on  Trusts,  sec.  496.  Resort  to 
a  court  of  equity,  therefore,  in  such  cases,  becomes  necessary  to  obtain  the 
appointment  of  proper  trustees  to  carry  out  the  trust. 

Though  a  trustee  has  given  notice  that  he  will  sell  the  trust  property  at  a 
designated  time  and  place,  he  may  reach  the  conclusion  that  a  sale  at  such 
time  or  place  is  not  for  the  best  interests  of  the  persons  to  be  afifected  by  the 
sale,  or  that  from  some  other  cause  the  sale  ought  not  to  take  place  as  ad- 
vertised. "The  power  of  a  trustee  to  sell  at  public  auction,  after  a  certain 
publication  of  the  notice  of  the  time  and  place  of  sale,  includes  the  power 
regularly  to  adjourn  the  sale  to  a  different  time  and  place,  when,  in  his  dis- 
cretion, fairly  exercised,  it  shall  seem  to  him  necessary  to  do  so  in  order  to 
obtain  a  fair  auction  price  for  the  property  ":  Richards  v.  Holmes,  18  How. 
143;  Jackson  v.  Clark,  7  Johns.  225;  Sayles  v.  Smith,  12  Wend.  57;  note  to 
Russell  V.  Richards,  26  Am.  Dec.  537.  It  is  the  duty  of  a  trustee  to  exercise 
the  power  which  he  has  to  adjourn  sales  whenever,  from  the  small  attendance 
of  bidders  or  from  other  circumstances,  it  seems  apparent  that  a  sale  of  the 
property  is  likely  to  result  in  its  realizing  a  much  less  sum  than  if  the  sale 
were  adjourned  to  another  time  or  place:  Jud'je  v.  Boorje,  47  Mo.  544, 

While  the  right  and  the  duty  of  a  trustee  to  adjourn  a  sale  in  certain  con- 
tingencies are  well  established,  it  is  impossible  to  state  with  confidence  what 
notice,  if  any,  he  must  give  of  such  adjournment.  Undoubtedly  he  must  not 
postpone  a  sale  in  such  a  way  that  the  persons  interested  do  not  know  that  it 
has  been  adjourned,  nor  at  what  time  or  place  they  must  attend  to  protect 
their  interests:  Dana  v.  Farrington,  4  Minn.  433.  Perhaps  the  better  opinion 
is,  that  when  a  sale  is  adjourned,  notice  of  the  time  and  place  to  which  it  is 
adjourned  must  be  given  in  the  same  manner  and  for  the  same  length  of  time 
as  if  the  sale  were  advertised  for  the  first  time.  The  result  of  this  is,  that  if 
any  adjournment  is  ordered,  it  must  be  for  a  time  suflBcient  to  allow  notice  to 
be  given  for  the  length  of  time  stipulated  in  the  trust  deed  or  other  instru- 
ment regulating  the  time  and  manner  in  which  the  trustee  must  give  notice 
before  he  proceeds  to  sell  any  part  of  the  trust  estate:  Oriffin  v.  Marine  Co., 
52  111.  130;  Thornton  v.  Boyden,  31  111.  200;  Montgomery  v.  Barrow,  19  La. 
Ann.  169;  Enloe  v.  Milea,  12  Smedes  &  M.  147;  Patten  v.  Steroart,  26  Ind. 
395. 

If  the  bidder  to  whom  the  trustee  sells  property  at  public  auction  does  not 
comply  with  his  bid,  it  may  be  again  offered  for  sale,  but  under  ordinary  cir- 
cumstances, the  second  sale  must  be  preceded  by  notice  given  in  the  same 
manner  and  for  the  same  time  as  required  for  the  first:  Barnard  v.  Duncan, 
38  Mo.  170;  90  Am.  Dec.  425;  Judge  v.  Booge,  47  Mo.  544;  Oivau  v.  Doe,  6 
Blackf.  260;  Willinms  v.  Barlow,  49  Ga.  530.  Certainly  this  must  be  so 
where  the  persons  in  attendance  at  the  sale,  or  any  considerable  portion  of 
them,  have  dispersed.  For  in  such  a  case  the  benefit  of  the  original  notice  is 
lost,  and  any  sale  of  the  property  will  almost  surely  be  for  a  price  dispropor- 
tionate to  its  value. 

Every  conveyance  by  a  trustee  must  possess  the  requisites  of  a  conve)  ance 
by  a  grantor  conveying  in  his  own  right.     Therefore,  it  must  name  or  de- 
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scribe  the  grantee;  and  if  it  merely  pnrports  to  relinquish  the  interest  of  th» 
trustee  without  stating  to  whom,  it  is  inoperative:  Dick  v.  PUchford,  1  Dev. 
&  B.  Eq.  480.  While  it  is  desirable  that  a  conveyance  executed  by  a  truate» 
in  the  exercise  of  a  power  of  disposition  vested  in  him  should  contain  re- 
citals from  which  it  is  apparent  that  he  executed  it  in  his  capacity  of  trustee, 
and  for  the  purpose  of  exercising  the  power  vested  in  him  as  such,  and  that 
the  circumstances  under  which  he  is  entitled  to  execute  the  power  in  fact 
exist,  still  it  cannot  be  said  that  any  of  these  recitals  are  absolutely  necessary. 
It  is  suflBcient  for  him  to  describe  himself  or  aflSx  his  signature  as  trustee: 
Porter  v.  Schofield,  55  Mo.  303.  He  need  not  recite  the  trusts  under  which  h» 
holds  the  propertj',  nor  state  that  his  conveyance  is  for  the  purpose  of  execut« 
ing  those  trusts:  Bradstreet  v.  Clarke,  12  Wend.  602;  nor  need  he  affirm  th* 
existence  of  debts  or  of  any  other  cause  making  his  sale  or  conveyance  neces* 
sary  or  proper:  Flux  v,  Bert,  31  L.  T.,  N.  S.,  645;  23  Week.  Rep.  228.  If  the 
only  estate  or  interest  which  the  trustee  has  in  the  property  ie  one  which  ho 
holds  in  trust,  and  he  makes  a  conveyance  which  describes  and  purports  to 
convey  property  which  is  subject  to  the  trust,  and  the  conveyance  must 
either  operate  to  convey  the  trust  estate  or  not  operate  at  all,  then  it  will  b« 
construed  as  being  executed  in  the  exercise  of  the  power  vested  in  him  as  trus- 
tee, and  will  convey  the  trust  property  therein  described,  though  it  does  not  re- 
fer to  the  capacity  in  which  he  holds  such  property,  nor  to  his  intention  to 
execute  the  power  of  sale  vested  in  him  as  such  trustee:  OindrcU  v.  Mont- 
gomery Oas  Light  Co.,  82  Ala.  596;  60  Am.  Rep.  769;  BUhop  v.  Rempk,  11  Ohio 
St.  277;  Hall  v.  Preble,  68  Me.  100;  Baird  v.  Boucher,  60  Miss.  329;  South  v. 
South,  91  Ind.  221;  Campbell  v.  Johnson,  65  Mo.  439;  Funk  v.  Eggkston,  92  IlL 
515;  Orr  v.  O'Brien,  55  Tex.  149.  "The  donee  of  a  power  may  execute  it  with- 
out expressly  referring  to  it,  or  taking  any  notice  of  it,  provided  that  it  is  ap- 
parent from  the  whole  instrument  that  it  was  intended  as  an  execution  of  the 
power.  The  execution  of  the  power,  however,  must  show  that  it  was  intended 
to  be  such  execution;  for  if  it  is  uncertain  whether  the  act  was  intended  to  be 
an  execution  of  the  power,  it  will  not  be  construed  as  an  execution.  The  inten- 
tion to  execute  a  power  will  sufficiently  appear,  —  1.  When  there  is  some 
reference  to  the  power  in  the  instrument  of  execution;  2.  Where  there  is  a 
reference  to  the  property  which  is  the  subject-matter  on  which  execution  of 
the  power  is  to  operate;  and  3.  Where  the  instrument  of  execution  would  have 
no  operation,  but  would  be  utterly  insensible  and  absurd,  if  it  was  not  the 
execution  of  a  power.  Thus  if  a  donee  of  a  power  to  sell  land  have  also  aa 
interest  in  his  own  right  in  the  same  land,  his  deed  of  the  land,  making  no  ref- 
erence to  the  power,  will  convey  only  his  own  interest;  for  there  is  a  subject- 
matter  for  the  deed  to  operate  upon,  excluding  the  power,  and  therefore  a* 
it  does  not  conclusively  appear  that  the  deed  was  intended  to  be  an  execu- 
tion of  the  power  as  well  as  a  conveyance  of  the  grantor's  interest  in  the 
land,  it  will  be  held  not  to  be  an  execution  of  the  power;  but  if  the  grantor 
has  no  interest  in  the  land,  his  deed  will  be  insensible,  and  a  mere  absurdity, 
if  not  intended  as  an  execution  of  the  power;  therefore  it  will  be  held  to  be 
an  execution  of  the  power  if  it  refers  to  the  subject-matter  of  the  power,  or 
describes  the  land  over  which  his  power  extends.  It  will  be  seen  that  this 
last  conclusion  is  a  presumption  of  law;  this  presumption  may  be  more  or  less 
strong,  according  to  all  the  circumstances  of  the  case  and  the  condition  of 
the  property.  If  all  the  words  of  a  deed  or  will  can  have  an  effect  given 
to  them,  and  an  operation  upon  property  or  rights,  without  being  taken  aa 
■the  execution  of  a  power,  they  will  not  be  an  execution  of  such  power.  If  a 
man  has  several  powers,  and  refers  to  some,  and  not  to  others,  the  execution 
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wUl  exclude  those  not  referred  to":  Perry  on  Trusts,  sec.  511  c;  Terry  t. 
Rodahan,  79  Ga.  278;  1 1  Am.  St  Rep.  420. 

While  a  conveyance  by  a  trustee  may  operate  as  a  valici  execution  of  a 
power  of  sale  vested  in  him,  though  it  contains  no  recitals,  and  does  not  dis- 
close the  capacity  in  which  he  conveys,  yet  a  careful  conveyancer,  in  draught- 
ing a  conveyance  for  a  trustee,  will  not  only  show  the  capacity  in  which  he 
executes  it,  but  will  also  recite  the  existing  facts  which  make  its  execution 
proper.  These  recitals  have  a  value  beyond  removing  any  doubt  which 
might  otherwise  exist  in  reference  to  the  object  of  the  deed  and  the  capacity 
in  which  its  grantor  is  acting.  They  are,  in  many  jurisdictious,  at  least 
prima  facie  evidence  of  the  truth  of  the  statements  therein  made,  and  there- 
fore may  be  of  great  assistance  to  the  grantee  and  his  successors  in  interest 
in  subsequent  legal  controversies  assailing  his  or  their  title  on  the  ground 
that  the  circumstances  did  not  exist  in  which  the  trustee  was  authorized  to 
make  the  conveyance  in  question:  Savings  and  Loan  Society  v.  Deering,  66 
Cal.  281;  Beal  v.  Blair,  33  Iowa,  318. 

The  effect  of  sales  irregularly,  improvidently,  or  fraudulently  made  by 
trustees  has  been  incidentally  considered  in  what  we  have  already  written, 
and  therefore  but  little  additional  space  will  here  be  given  to  this  topic.  We 
showed,  in  the  first  part  of  this  no.e,  that,  in  absence  of  statutes  modifying 
■or  abrogating  the  common  law  upon  this  subject,  conveyances  by  trustees, 
whether  authorized  or  not,  operate  upon  the  legal  title  and  vest  it  in  their 
^antees.  Where  this  rule  still  prevails,  one  who  wishes  to  avoid  the  effect 
of  a  trustee's  conveyance  must  necessarily  resort  to  a  suit  in  equity  to  have 
such  conveyance  vacated  and  the  property  declared  to  be  still  subject  to  the 
trust.  It  is  part  of  the  peculiar  jurisdiction  of  courts  of  equity  to  superin- 
tend the  execution  of  trusts,  and  to  prevent  the  violation  by  the  trustee  of 
the  confidence  reposed  in  him.  A  trustee's  sale  may  be  vacated  in  equity, 
«ither  because  of  some  cirouinstance  or  element  of  fraud,  improvidence,  or 
unfairness  in  it,  whereby  the  interests  of  the  cestui  que  trust  have  been  sacri- 
ficed, or  because  of  the  failure  of  the  trustee  to  comply  with  the  directions 
of  the  trust  deed,  as  where  he  has  sold  when  not  authorized  to  do  so,  or 
although  authorized  to  sell,  has  not,  in  bringing  about  the  sale,  observed  the 
directions  of  the  trust  deed  regarding  the  time,  place,  or  mode  of  sale. 

Every  device  which  a  trustee  may  adopt  to  bring  about  a  sale  in  the  inter- 
est of  himself,  or  in  any  way  to  stifle  competition,  or  to  prevent  the  realiza- 
tion of  the  full  value  of  the  property,  is  fraudulent,  and  therefore  demands 
a  decree  setting  aside  the  sale:  Saltmarsh  v.  Beenf,  4  Port.  283;  SO  Am. 
Dec.  525;  TowU  v.  Amis,  123  111.  410;  Ca-^sell  v.  i?o.w,  33  111.  244;  85  Am. 
Dec.  270;  HazeUine  v.  Fourney,  120  111.  493.  Mere  inadequacy  or  price,  as 
we  have  seen,  is  not  a  sufficient  reason  for  vacating  a  sale,  unless  it  is  so 
gross  as  to  shock  the  conscience  or  create  a  presumption  of  fraud:  Clark  v, 
Trmt  Co.,  100  U.  S.  149;  Basnett  v.  Higgins,  2  W.  Va.  4S5;  Boolcer  v.  Ander- 
son, 36  111.  60;  or  of  want  of  reasonable  judgment  and  discretion  on  the 
part  of  the  trustee:  Hintze  v.  Stingal,  1  Md.  Ch.  283;  Johnson  v.  Doraey,  7 
Crill,  269;  Oibbs  v.  Cunningham,  1  Md.  Ch.  44;  but  any  circumstance  of 
fraud  or  irregularity  will  be  accepted  by  the  court  as  suflScient  groun<l  for 
setting  aside  a  sale  for  a  clearly  inadequate  price:  Singleton  v.  S'-ott,  II 
Iowa,  589;  Franklin  v.  Osgood,  14  Johns.  527;  Hoppes  v.  Cheek,  21  Ark.  .585. 
If  the  debtor,  or  other  person  interested  in  the  sale,  is,  by  any  device  or 
misrepresentation  on  the  part  of  the  trustee  or  purchaser,  prevented  trom 
attending  the  sale,  or  taking  other  measures  necessary  for  the  protcctiou  of 
his  interests,  equity   will   grant  him  relief:  Clarkson  v.  Creely,   35  Mo.  95; 
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ffoppea  y.  Cheek,  21  Ark.  585.  While  a  sale  of  several  parcels  of  trust  prop- 
ertv  en  masse  is  not,  in  the  absence  of  fraud  or  prejudice  to  the  cestui  que 
trust,  a  sufficient  cause  for  vacating  the  sale:  Oillespie  v.  Smith,  29  111.  473; 
81  Am.  Dec.  328;  yet  it  will  not  oe  permitted  to  stand  if  it  is  clearly  shown 
that  a  sale  in  separate  parcels  would  have  brought  a  much  higher  sum: 
Goode  V.  Comfort,  39  Mo.  313. 

As  illustrations  of  cases  in  which  a  trustee's  sales  ought  to  be  vacated,  dis- 
regarded, or  adjudged  invalid  in  equity,  either  because  he  had  no  power  to 
sell  at  the  time  when  he  undertook  to  do  so,  or  because,  in  proceeding  to  bring 
about  a  sale,  he  disregarded  the  directions  of  the  instrument  creating  the 
trust,  or  the  mandates  of  the  law  regulating  his  duties  and  defining  his 
powers,  may  be  mentioned  the  following:  A  sale  made  by  and  in  the  presence 
of  part  only  of  the  acting  trustees:  Powell  v.  Tuttle,  3  N.  Y.  396;  Spurlock 
V.  Sprouk,  72  Mo.  503;  a  sale  made  under  a  trust  deed  before  default  had 
been  made  in  the  payment  of  the  debt,  upon  which  default  the  trustee  was 
authorized  to  sell:  Eitelgeorge  v.  Mutual  H.  B.  Ass'n,  69  Mo.  52;  a  sale  con- 
ducted by  an  auctioneer  at  which  the  sole  trustee  was  not  present:  Sicken- 
Icamp  V.  Rees,  69  Mo.  426;  Vail  v.  Jacobs,  62  Mo.  130;  a  sale  made  without 
publishing  the  notice  of  sale  for  the  period  required  by  the  trust  deed:  Stine 
V.  Wilkson,  10  Mo,  75;  a  sale  made  without  the  consent  of  the  cestui  que  trust, 
or  other  person  whose  assent  was  exacted  by  the  trust  deed:  Berrien  v. 
Thomas,  65  Ga.  61;  Kissam  v.  Dierkes,  49  N.  Y.  602;  a  credit  sale,  when  the 
trustee  was  authorized  to  sell  for  cash  only:  Cassell  v.  Boss,  33  111.  244;  85  Am. 
Dec.  270;  a  sale  made  without  posting  the  notice  thereof  at  the  place  desig- 
nated in  the  trust  deed:  Sears  v.  Livermore,  17  Iowa,  297;  85  Am.  Dec.  564; 
a  sale  made  under  a  deed  of  trust,  after  the  debt  to  secure  which  such  deed 
was  given  had  been  paid:  Penny  v.  Cook,  19  Iowa,  538. 

When  suit  is  brought  in  equity  for  relief  from  a  trustee's  sale,  the  court 
will,  of  course,  be  governed  by  the  general  principles  of  equity  jurispru- 
dence, and  will  often,  because  of  those  principles,  deny  relief,  though  the 
sale  may  have  been  improper  or  unauthorized.  Thus  want  of  diligence  on 
the  part  of  the  complainant  is  in  equity  frequently  fatal  to  his  cause.  This 
is  especially  true  when  he  is  endeavoring  to  annul  a  trustee's  sale.  Cestuis 
que  trust,  and  other  persons  for  whose  benefit  such  sales  are  made,  have  the 
right  to  let  them  stand  and  to  retain  whatever  advantage  may  result  to  them 
therefrom,  though  they  are  irregular,  unauthorized,  or  fraudulent;  and  if  such 
persons,  after  having  knowledge  of  circumstances  entitling  them  to  avoid 
such  sales,  delay  for  an  unreasonable  period  to  take  any  action  whatever, 
they  thereby  manifest  their  election  to  waive  such  fraud,  irregularity,  or  want 
of  authority,  and  once  having  elected  to  make  such  waiver,  their  election 
is  irrevocable:  Landrum  v.  Union  Bank,  63  Mo.  48;  Connolly  v.  HaviDiond, 
51  Tex.  635;  Follansbe  v.  Kilbreth,  17  111.  522;  65  Am.  Dec.  691;  Irlih  v.  Antioch 
College,  126  111.  474;  9  Am.  St.  Rep.  638.  If  the  cause  urged  for  vacating 
a  sale  occurred  through  the  act  or  procurement  of  the  complainant,  or  if  he, 
though  not  guilty  of  bringing  about  such  cause,  knew  of  its  existence  at  or 
prior  to  the  sale,  and  being  present  at  the  sale,  neglected  to  disclose  the 
cause  of  complaint  or  to  make  any  objection  to  the  sale,  he  is  probably 
estopped  from  subsequently  urging  it  as  a  ground  for  vacating  the  sale:  iSp«n- 
cer  V.  Hawkins,  4  Ired.  Eq.  288;  Beehe  v.  De  Baun,  8  Ark.  510. 

It  is  a  well-settled  rule  of  equity  that  where  the  equities  are  equal,  the 
legal  title  prevails.  This  rule,  if  applied  in  favor  of  the  grantees  of  trustees, 
must  protect  them  from  all  causes  of  complaint,  of  which  they  were  inno- 
cently ignorant  at  the  time  of  paying  the  purchase  price  and  receiving  their 
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conveyances;  and  we  have  no  donbt  that  it  should  be  applied  In  all  ruses 
where  the  vice  in  the  trustee's  proceedings  is  one  which  the  purchaser  had 
no  reason  to  anticipate,  and  does  not  consist  of  an  act  or  omission  forbidden 
by  the  instrument  creating  the  trust:  Booraem  v.  WelU,  19  N.  J.  Eq.  87. 
Where  a  statute  forbade  the  enforcement  by  a  trustee  of  any  claim  purchased 
after  his  appointment,  it  was  held  that  a  trustee's  sale  could  not  be  avoided 
on  the  ground  that  at  the  time  of  the  sale  he  was  the  assignee  of  the  debt 
for  tlie  payment  of  which  the  sale  was  made,  there  being  no  claim  that  the 
purchaser  was  aware  of  such  assignment:  Carey  v.  Brown,  62  Cal.  373.  8« 
•where  power  is  given  a  trustee  to  sell  property  to  pay  debts  of  the  trustor, 
without  specifying  to  whom  he  was  indebted,  a  bona  fide  purchaser  will  bo 
protected  if  the  trust  is  abused  by  a  sale  when  there  were  no  debts  remaining 
to  be  paid:  Williama  v.  Otey,  8  Humph.  563;  47  Am.  Rep.  632;  LoiKjhmiller  r. 
Harris,  2  Heisk.  559.  A  purchaser  at  a  trustee's  sale  cannot  be  prejudiced  by 
a  secret  agreement  between  the  trustee  and  the  debtor  that  a  part  of  the 
land  described  in  the  trust  deed  should  be  released  therefrom  on  certain  con- 
ditions which  had  been  complied  with  by  such  debtor:  Fowtra  v.  Kueddiqff, 
41  Mo.  425;  97  Am.  Dec.  281. 

If,  as  already  stated,  an  irregular  or  fraudulent  trustee's  sale,  or  one  mada 
without  authority,  is  valid  until  the  person  injured  thereby  elects  to  disap- 
prove it,  then,  in  all  actions  or  proceedings  in  which  the  title  to  the  property 
is  assailed,  it  must  follow  that  no  person  who  is  a  stranger  to  the  trust  can 
question  such  sale  and  the  conveyance  made  in  pursuance  thereof.  Hence, 
as  a  general  rule,  a  stranger  to  a  deed  to  trustees  cannot  complain  of  infor- 
malities, irregularities,  or  frauds  in  the  execution  of  the  power  therein  con- 
ferred: Marstoii  v.  Rovoe,  43  Ala.  271;  Herbert  v.  Henrick,  16  Ala.  581;  Oaiyr. 
CoUjin,  II  Ala.  514;  Larco  v.  Casaneuava,  30  Cal.  560.  Tiiese  decisions  can, 
however,  be  justified  only  by  the  assumption  that  the  trustee's  sale  and  con- 
veyance were  not  void;  for  if  void,  he  who  claims  under  them  is  a  stranger  to 
the  title,  and  certainly  cannot  be  entitled  to  any  right  or  remedy,  even  aa 
against  a  third  person,  to  which  he  would  not  be  eutided  had  such  sale  or 
conveyance  not  been  attempted  to  be  made.  In  those  states  the  statutes  of 
which  denounce  conveyances  in  contravention  of  a  trust  as  void,  it  may  l>e 
that  a  conveyance  executed  l)y  a  trustee  may  be  attacked  collaterally,  in  any 
action  and  by  any  person,  on  the  ground  that  it  was  in  contravention  of  th« 
trust,  and  is  therefore  without  any  effect,  legal  or  equitable:  See  arite,  p.  268. 
Except  where  a  statute  of  this  kind  is  invoked,  we  appreliciul  that  the  rule  best 
supported  by  principle  and  authority  is,  that  a  trustee's  deed  is  not  subject  to 
attack  in  an  action  at  law,  and  that  no  evidence  need  be  offered  in  its  sup- 
port, and  that  it  must  be  received  as  a  conveyance  of  the  legal  title,  and  tiiat 
those  who  seek  to  controvert  it  must  do  so  by  alleging  and  establishing  some 
equitable  reason  why,  as  against  tliein,  it  should  not  prevail:  Rown  v.  Lamb, 
4  G.  Greene,  468;  Reece  v.  Allen,  10  111.  236;  48  Am.  Dec.  336. 

Statements  made  in  various  decisions,  and  in  different  parts  of  this  note, 
that  a  conveyance  made  by  a  trustee  lia\  ing  the  legal  title  and  tl»e  power  to 
sell  and  convey  is  invalid  or  void,  for  designated  defects,  must  generally  be 
understood  to  mean  void  when  assailed  iu  equity  hy  some  appropriate  pro- 
ceedings, and  under  such  circumstances  that  there  is  no  equitable  reason  or 
impediment  requiring  the  denial  of  relief  to  the  complainant.  1  here  are, 
however,  decisions  proceeding  upon  the  assumption  that  the  conveyances 
there  iu  question  were  void  at  law.  Thus  in  Thornhurg  v.  Jon^s,  36  Mo.  514, 
a  complaint  against  a  trustee  to  recover  damages  from  him  for  selling  the 
trust    property    without    publishing    the  notice  of    sale    iu  two  counties,  aa 
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required  by  the  trust  deed,  and  for  wrongful,  oppressive,  and  fraudulent 
conduct,  whereby  bidders  were  deterred  from  bidding,  was  adjudged  to  state 
no  cause  of  action,  for  the  reason  that  a  sale,  as  therein  alleged,  was  void, 
both  at  law  and  in  equity,  and  could  therefore  occasion  no  damages.  In 
Minot  V.  Prescott,  14  Mass.  496,  which  was  an  action  of  ejectment,  the  de- 
fendants claimed  under  a  conveyance  from  Mary  Betton,  to  whom  the  income 
of  the  property  in  controversy  had  been  devised  for  her  life,  with  power  to 
Bell  such  property  if  the  income  was  not  sufficient  to  support  her  comfortably, 
it  was  decided  that  parol  evidence  was  admissible  to  defeat  her  conveyance 
by  proving  that  the  income  was  sufficient  for  her  support,  and  therefore 
that  the  condition  precedent,  giving  her  power  to  convey,  had  never  hap- 
pened. But  it  must  be  remembered  that  she  was  not  a  trustee;  that  the 
testator  did  not  devise  his  realty  to  her,  in  trust  or  otherwise;  and  that  when 
she  made  the  conveyance,  she  had  neither  an  estate  to  convey,  nor  a  power 
to  convey  the  estate  of  others. 

Trust  deeds  made  merely  for  the  purpose  of  securing  the  payment  of  debts 
due,  or  to  become  due,  from  the  trustee,  may,  with  much  reason,  be  regarded 
as  exceptional  in  their  character,  and  the  power  of  the  trustee  to  convey  even 
the  legal  title  as  being  dependent  on  his  substantial  compliance  with  the  con- 
ditions imposed  by  the  conveyance  to  him.  Thus  in  Texas  it  has  been  settled 
that  a  grantor  of  a  trust  deed  of  this  class  "holds  the  title  to  the  land,  i.  e., 
the  full  title,  legal  and  equitable,  subject  to  the  lien  created  by  the  instru- 
ment for  the  payment  of  the  debt  ";  that  the  grantor  and  those  succeeding  to 
his  estate  have  a  right  to  the  possession,  and  for  most  purposes,  the  legal 
title;  that  a  conveyance  made  by  the  trustee  in  a  mode,  at  a  time,  or  under 
circumstances  not  authorized  by  the  trust  deed  is  inoperative  at  law  as  well 
as  in  equity:  Fuller  v.  O'Neal,  69  Toi.  349;  5  Am.  St.  Rep.  59;  Duty  v.  Ora- 
ham,  12  Tex.  427;  62  Am.  Dec.  534;  Milh  v.  Traylw,  30  Tex.  11;  Yming  y. 
Van  Benthuysen,  30  Tex.  762, 

The  courts  of  some  of  the  states  have  made  a  distinction  between  the 
original  purchaser  at  a  trustee's  sale  and  persona  subsequently  acquiring 
title  under  him.  Whatever  may  be  the  rules  in  those  states  as  to  the 
original  purchaser,  their  courts  hold  that  subsequent  purchasers  may  rely 
npon  the  recitals  in  the  trustee's  deed,  and  if  those  recitals  support  the 
authority  of  the  trustee  to  sell  and  convey,  they  are  conclusive  in  favor  of 
such  subsequent  purchasers,  unless  they  acquired  their  title  with  notice  of 
the  frauds  or  defects  complained  of:  Ounnell  v.  Cockrill,  79  111.  79;  Casaell  v. 
Boas,  33  HI.  244;  85  Am.  Dec.  271;  WiUon  v.  South  Park  Cvmmtss'umera,  70 
111.  46;  Hamilton  v.  Lubukee,  61  111.  415;  Streitz  v.  Hartman,  26  Neb.  33. 
With  respect  to  the  original  purchasers,  the  above  cases  assume  that,  as 
against  them,  the  conveyances  under  consideration  would  have  been  set  aside 
in  equity,  though  such  assumption  was  not  necessary  to  the  determination  of 
any  of  the  cases.  There  are  other  cases  in  which  the  general  rule  is  stated 
to  be  that  the  original  purchasers  from  trustees  must  ascertain,  at  their 
peril,  the  existence  of  the  facts  authorizing  the  trustees  to  sell  and  convey,  and 
in  which  the  statement  is  something  more  than  a  dictum:  Sears  v.  Livermore, 
17  Iowa,  297;  85  Am.  Dec.  664.  So  far,  however,  as  these  cases  have  fallen 
within  our  observation,  the  original  purchasers  were  parties  for  whose  bene- 
fit, or  in  payment  of  whose  debt,  the  sale  was  made,  or  who  had  notice  at 
the  time  of  their  purchase  of  the  irregularity  complained  of.  Therefore  we 
hesitate  to  accept  the  rule  under  consideration  as  applicable  even  as  against 
the  original  purchasers  when  they  were  not  interested  in  the  sale  and  they 
purchased  in  good  faith,  while  innocently  ignorant  of  the  act  or  omission 
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ot  the  tmstee  which  is  nrged  to  invalidate  his  conveyance.  In  favor  of 
•aeh  purchasers  we  think  the  equitable  maxim  must  be  applied,  that  where 
the  equities  are  equal,  the  legal  title  prevails. 

Respecting  the  presumptions  arising  for  or  against  one  claiming  under  a 
conveyance  from  a  trustee,  the  authorities  are  exceptionally  mea^'er.  In  all 
those  jurisdictions  in  which  the  rule  prevails  that  such  a  conveyance  always 
operates  upon  the  legal  title,  no  question  could  arise  in  actions  at  law  regard- 
ing these  presumptions;  for  the  conveyance,  if  sufficient  in  form,  would  vest 
the  title  in  the  grantee,  and  if  insufficient,  would  not  so  vest  it,  and  in  either 
event  there  would  be  nothing  for  or  against  which  any  presumption  could 
operate:  Katstery.  Burke,  81  IlL  436;  Beecev.  Allen,  10  IlL  236;  48  Am.  Dec. 
336.  So  far  as  the  courts  have  spoken  at  all  upon  this  topic,  what  they  have 
■aid  tends  to  sustain  the  rule  "  that  apresumption  is  to  be  indulged  that  the 
trustee  did  those  acts  in  pais  which  were  conditions  precedent  to  a  valid  sale 
by  him,  and  that  the  burden  of  showing  the  contrary  is  on  those  who  question 
the  validity  of  the  sale":  Oraham  v.  FiUs,  53  Miss.  307;  and  the  piincipal 
case.  The  deed  of  trust  may  declare  that  if  the  trustee  conveys,  the  recicals 
in  his  deed  shall  be  evidence  of  the  facts  therein  recited,  in  which  event  no 
doabt  auch  recitals  as  be  may  make  pertinent  to  the  execution  of  his 
power  Areprima/acie  evidence  in  favor  of  the  purchaser:  Carter  v.  Al>slure, 
48  Mo.  300.  In  some  cases  it  seems  to  have  been  taken  for  granted  tliat 
because  a  deed  of  trust,  by  so  stipulating,  may  make  the  recitals  in  any  deed 
made  by  the  trustee  evidence  of  the  facts  therein  recited,  a  deed  without 
•nch  a  stipulation  leaves  the  trustee  without  authority  to  make  recitals 
which  shall  be  competent  evidence,  and  that  his  grantee  must  offer  otlier 
evidence  to  show  that  such  recitals  are  true:  Neilaon  v.  County  qf  Chariton, 
«0  Mo.  386;  Vail  r.  Jacobs,  62  Mo.  130;  Wood  v.  Lake,  62  Ala.  489;  Gibson  v. 
Jones,  5  Leigh,  370.  This  is  certainly  a  mistaken  view.  The  recitals  made 
by  the  trustee  surely  must  be  taken  as  at  least  prima  fade  evidence  of  the 
existence  of  the  matters  therein  stated:  Savings  and  Loan  Soc  v.  Deering,  66 
CaL  281;  Beed  ▼.  Btair,  33  Iowa,  318. 


Ehrman  v.  Hoskins. 

(67  Mississippi,  192.] 

Wills.  — Pabol  Evidknck  is  not  Admissible  to  Provk  that  a  Testatob 

Intended  to  devise  a  different  lot  from  that  described  in  his  will,  and 

that  his  intention  was  not  correctly  expressed  in  the  will,  owing  to  a 

misapprehension  of  the  draughtsman  as  to  the  lot  intended  to  be  described. 

Ejectment  to  recover  possession  of  a  house  and  lot  in 
Vicksburg.  Both  parties  claimed  title  under  H.  L.  Bond,  the 
defendant  as  his  devisee,  and  the  plaintiffs  as  successors  in 
interest  of  his  heirs.  The  will,  under  which  the  defendant 
claimed,  devised  to  her,  for  the  period  of  her  natural  life,  a  lot 
of  land  in  Vicksburg,  described  as  "  that  part  of  lot  56  in  square 
11,  on  the  original  plat  of  Vicksburg,  commencing  at  the 
eoutheast  corner  of  said  lot  on  Munroe  Street,  and  running 
thence  north  along  said  street  twenty  feet  and  ten  and   one 
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half  inches,  thence  east  ninety-five  feet,  thence  south  twenty  feet 
and  ten  and  one  half  inches,  thence  west  ninety-five  feet  to  the 
place  of  beginning,  it  being  the  property  originally  deeded  to 
Henry  L.  Bond  by  Martha  Knox,  and  registered  in  book  FF, 
page  409,  of  the  records  of  Warren  County,  Mississippi."  By 
another  clause  in  the  same  will,  the  defendant  was  given,  for 
life,  "all  the  household  and  kitchen  furniture  now  contained 
in  or  on  the  foregoing  premises  ";  and  the  will  still  further  pro- 
vided "that  she  shall  not  be  disturbed  by  any  person  in  the 
peaceful  possession  of  her  present  home  by  this  will  devised." 
At  the  time  the  will  was  executed,  the  defendant  lived  with 
the  testator  in  a  house  the  greater  part  of  which  was  on  the  lot 
here  in  controversy,  and  which  was  bought  from  one  French, 
although  a  part  or  wing  of  the  house  extended  on  the  lot 
bought  from  Martha  Knox,  but  the  room  actually  occupied  by 
the  defendant  was  on  the  French  lot.  The  draughtsman  of  the 
will  testified  that  when  he  was  called  to  prepare  the  will,  the 
testator  instructed  him  to  provide  that  the  defendant  should 
have  the  home,  stating,  "  I  want  to  give  her  this  home  as  long 
as  she  lives."  Being  asked  for  a  description  of  the  lot,  the 
testator  answered  that  the  draughtsman  could  get  it  from  the 
recorder's  office,  and  that  it  was  the  same  lot  bought  from 
Martha  Knox.  The  draughtsman  accordingly  obtained  the 
description  found  in  the  deed  from  Martha  Knox.  The  lot  in 
controversy  in  this  case  was,  however,  adjacent  to  the  Martha 
Knox  lot,  and  had  been  purchased  by  the  testator  from  Uriah 
French,  and  the  contention  of  the  defendant  was,  that  the  evi- 
dence of  the  draughtsman  of  the  will  was  competent,  and  that 
it  showed  an  intention  on  the  part  of  the  testator  to  devise  tlie 
home  or  French  lot,  though  by  mistake  the  Knox  lot  was  the 
one  specifically  described  in  the  will.  Judgment  for  the  de- 
fendant; plaintiffs  appealed. 

L.  W.  Magruder,  for  the  appellants. 

Gibson  and  Bien,  for  the  respondent. 

Campbell,  J.  The  effect  of  the  testimony  admitted  by  the 
court  over  the  objection  of  the  appellants  was  to  substitute  for 
the  will  made  by  the  testator  that  which  the  witnesses  en- 
deavored to  show  he  really  intended  to  make,  and  as  to  which 
he  failed  by  mistake  of  the  drawer  of  the  will.  It  is  not  allow- 
able to  do  this,  as  to  which  all  the  books  agree.  The  case 
which  goes  furthest  towards  abrogating  the  settled  rule  on  this 
subject  is  Patch  v.  White,  117  U.  S.  210,  and  even  that  does 
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not  sustain  the  admissibility  of  the  evidence  in  this  case.  The 
dissenting  opinion  of  four  of  the  justices  in  that  case  is  a  suf- 
ficient answer  to  it,  if  the  facts  of  this  case  were  the  same  as 
in  that;  but  they  are  not.  Here  the  testator  devised  to  the 
appellee  a  parcel  of  land  by  an  accurate  description,  except  as 
to  the  initial  point,  and  parol  testimony  was  received  to  show 
that  he  really  intended  to  give  her,  not  what  is  described  in 
the  will,  but  another  parcel  of  land.  This  was  not  to  apply  the 
will  made,  but  to  make  one  different  from  that  made. 
Reversed,  and  remanded. 


WilLS — Parol  Evidbncb.  —  Parol  evidence  is  inadmissible  to  prove  that 
the  testator  intended  to  devise  property  diflFerent  from  that  expressly  men- 
tioned in  the  will:  Jiidy  v.  OiWert,  77  Ind.  96;  40  Am.  Rep.  289,  and  note 
292-295;  for  parol  evidence  is  never  proper  to  show  what  a  testator  intended 
to  write  in  his  will:  Sturgis  v.  Work,  122  Ind.  134;  17  Am.  St.  Rep.  349,  and 
note  354.  CSompare  Phillips  v.  Ferguson,  85  Va.  609;  17  Am.  St.  Rep.  78, 
and  note. 


Jones  v.  Jones. 

[67  Mississippi,  195.  | 

DrvoRCB  —  JuRisDicTioiT.  — The  Courts  of  This  State  have  JimisDicTroN 

*  in  a  suit  for  divorce,  the  cause  for  which  occurred  in  another  state,  if  the 

plaintiff  has  resided  in  this  state  for  one  year  next  preceding  the  filing  of 

his  complaint,  and  has  not  acquired  such  residence  for  the  purpose  of 

obtaining  a  divorce  under  its  laws. 

Suit  for  divorce,  brought  by  a  wife  against  her  husband, 
who  was  a  non-resident  of  the  state.  Service  of  process  was 
made  by  publication,  and  the  evidence  showed  that  both  the 
marriage  and  the  cause  for  divorce  occurred  in  the  state  of 
Alabama.  The  trial  court  thereupon  dismissed  the  complain- 
ant's bill,  and  she  appealed. 

Walker  and  Hall,  for  the  appellant. 

Woods,  C.  J.  This  appeal  presents  for  our  determination 
this  single  question,  viz.:  Have  the  courts  of  this  state  juris- 
diction in  suits  for  divorce,  where  the  causes  for  divorce  oc- 
curred in  another  state? 

The  laws  of  this  state,  in  their  general  application,  must 
regulate  and  control  the  domestic  relations  of  all  persons  resi- 
dent within  its  borders.  If  the  lex  domicilii  shall  be  held  not 
to  govern  in  matters  of  divorce  in  this  state,  even  in  those 
cases  where  the  causes  for  divorce  occurred  in  another  state, 
we  will  inevitably  find  certain  startling  and  intolerable  anoni- 
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alies  confronting  us.  1.  We  shall  see  the  statutes  of  this  state, 
as  they  affect  the  domestic  relations  of  the  citizens,  applied 
and  enforced  in  every  conceivable  case,  except  only  in  the 
most  important  matter  of  marriage  and  divorce.  2.  We  shall 
witness  the  substitution  of  foreign  laws  for  our  own  in  the  de- 
termination of  the  rights  of  parties  holding  marital  relations. 
3.  And  we  shall  see,  consequently,  a  part  of  the  citizens  in 
divorce  proceedings  having  their  rights  determined  by  our 
own  system  of  law,  and  another  part  of  our  citizens,  in  like 
proceedings,  denied  the  benefits  of  our  laws  administered  in 
our  own  courts,  and  remanded  to  foreign  laws  administered  in 
a  foreign  jurisdiction.  The  adoption  of  the  views  entertained 
by  the  learned  court  below  would  lead  to  perplexing  confusion; 
would  deny  to  residents  —  nay,  in  readily  imagined  cases,  to 
life-long  citizens  —  the  protection  of  the  laws  of  the  state  in  mat- 
ters of  tenderest  and  highest  concern;  and  would,  as  in  the  case 
before  us,  compel  the  innocent  and  the  injured  to  remain  in- 
dissolubly  bound  to  the  vicious  and  the  guilty.  It  appears  to 
us,  therefore,  that  the  public  welfare  and  the  private  interests 
of  citizens  render  it  obligatory  upon  the  courts  of  the  state  to 
administer  our  own  laws  as  they  affect  the  vital  subject  of 
marriage  and  divorce. 

An  examination  of  our  statutes  on  this  subject  manifests  to 
us  that  the  legislature  wisely  determined  that  every  person 
who  has  resided  in  this  state  for  one  year  next  preceding  the 
filing  of  a  bill  for  divorce,  and  who  has  not  acquired  such  resi- 
dence for  the  purpose  of  obtaining  a  divorce  under  our  laws,  is 
fairly  entitled  to  invoke  the  benefits  and  the  protection  of  our 
laws  on  this  most  important  subject.  The  only  essential  legis- 
lative prerequisite  to  suitorship  in  divorce  proceedings  is  a 
bona  fide  residence  in  this  state  of  one  year.  To  this  there  is 
no  limitation  nor  any  exception.  The  legislative  will  has  im- 
posed no  condition  of  residence  here  on  the  part  of  the  defend- 
ant, no  condition  of  the  execution  of  the  marriage  contract 
here,  and  no  condition,  in  our  opinion,  of  causes  for  divorce 
occurring  here. 

We  are  therefore  of  the  opinion  that  the  court  below  erred 
in  dismissing  complainant's  bill,  and  in  denying  her  the  relief 
prayed  for. 

Reversed,  and  remanded. 


DrvoRCK  —  Jurisdiction.  —  As  to  the  jarisdiction  over  non-residenta  in 
salts  for  divorce,  see  Jones  v.  Jones,  108  N.  Y.  415;  2  Am.  St.  Rep.  447,  and 
note  453,  454;  EitaU  q/'  Newman,  ~o  Cal.  213;  7  Am.  St.  Rep.  146,  and  note. 
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In  Heath  v.  ffeath,  42  La.  Ann.  437,  it  was  decided  that  when  the  matri- 
monial residence  and  domicile  were  in  Massachusetts,  and  in  that  state  a 
wife  abandoned  her  husband,  and  subsequently  he  came  to  Louisiana,  ac- 
quiring a  residence,  but  the  wife  refused  to  come  to  the  latter  state,  the 
husband  cannot  sue  for  a  divorce  in  Louiaiana  on  the  ground  of  abandonment. 


HoFP  V,  Rogers. 

[67  Mississippi,  208.] 
A  Partner,  Pabt  Owner,  or  Tenant  in  Common  cannot  Maintain 
AN  Action  at  Law  for  the  Joint  Property  against  Another  Co- 
owner.  Hence  if  a  partner  makes  a  trust  deed  of  the  firm  property  to 
secure  the  payment  of  his  individual  debt,  and  the  trustee  obtains  pos- 
session, the  other  partner  has  no  remedy  at  law,  and  must  resort  t:o 
equity  for  redress. 

T.  H.  AND  H.  C.  Rogers,  in  December,  1887,  became  part- 
ners in  conducting  planting  operations  for  the  year  1888. 
The  premises  upon  which  such  operations  were  to  be  con- 
ducted had  been  leased  by  H.  C.  Rogers  to  T.  H.  Rogers,  in 
December,  188.5,  for  the  term  of  three  years,  and  the  latter 
had  delivered  his  lease  to  one  Block,  but  without  the  knowl- 
edge of  H.  C.  Rogers.  Under  the  partnership  agreement  of 
December,  1887,  H.  C.  Rogers  advanced  a  large  sum  on  ac- 
count of  the  firm,  and  also  quite  a  sum  to  H.  C.  Rogers  per- 
sonally. On  January  9,  1888,  T.  H.  Rogers  executed  a  trust 
deed  to  one  Hoff  for  the  benefit  and  security  of  Block,  which 
covered  the  lease  and  also  all  the  crop  which  might  be  grown 
on  the  leased  premises  for  the  year  1888,  This  trust  deed 
was  recorded  three  days  after  its  date,  but  H.  C.  Rogers  had 
no  actual  notice  of  it  until  January,  1889,  at  which  time  the 
trustee  sued  out  a  writ  of  replevin  against  T.  H.  Rogers,  who 
was  in  possession  of  the  larger  portion  of  the  crop.  After  the 
trustee  had  obtained  possession  in  this  action,  H.  C.  Rogers 
interposed  his  claim  for  the  property  replevied,  and  judgment 
was  given  in  his  favor. 

Cassedy  and  Raldiff,  for  the  appellant 

C.  P.  Neilson  and  Robert  Lowry,  for  the  appellee. 

Campbell,  J.  A  result  was  reached  in  this  case  which  a 
chancery  court  would  approve,  but  under  our  execrable  sys- 
tem of  separate  administration  of  law  and  equity,  the  success- 
ful party  must  be  deprived  of  his  victory,  because  obtained  in 
a  court  of  law,  when  it  should   have  been  in  a  court  of  chan- 
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eery.  The  case  made  by  the  evidence  is  that  of  a  partnership 
between  H.  C.  Rogers  and  T.  H.  Rogers,  for  the  planting 
operations  of  the  year  1888,  and  a  deed  of  trust  by  T.  H. 
Rogers  to  Block  for  his  individual  debt.  Replevin  was 
brought  against  T.  H.  Rogers,  who  was  in  possession  of  the 
cotton,  and  a  recovery  had  against  him  by  the  trustee  in  the 
deed  of  trust.  H.  C.  Rogers,  the  injured  partner,  brought 
replevin,  when  he  should  have  resorted  to  chancery;  for  one 
partner,  or  part  owner,  or  tenant  in  common,  cannot  maintain 
an  action  at  law  for  the  joint  property  against  another  co- 
owner.  This  is  settled  law.  If  the  position  of  H.  C.  Rogers 
was  merely  defensive,  it  would  be  different;  but  he  is  an  actor, 
asserting  a  right  to  recover  the  cotton  against  him  who  has 
recovered  it  from  T.  H.  Rogers,  who  had  possession  of  it,  and 
as  such  he  has  no  standing  in  a  court  of  law. 

We  regret  the  impotence  of  the  court  in  which  the  cause 
was  pending  to  redress  the  wrong  and  enforce  the  right  of  the 
suitor;  but  after  exhausting  all  effort  to  find  some  ground  on 
which  to  maintain  the  right  of  the  appellee  in  a  court  of  law, 
are  constrained  by  settled  rules  regretfully  to  drive  him  from 
the  temple  of  justice,  taxed  with  costs,  not  because  he  has  not 
a  meritorious  cause,  but  because  he  mistook  that  particular 
apartment  in  the  temple  where  suitors  such  as  he  should 
apply. 

Reversed  and  remanded. 


Partnership  —  Suits  between  Partners.  —  Before  settlement,  one 
partner  cannot  maintain  an  action  at  law  against  the  other:  Course  v. 
Prince,  1  Mill  Const  416;  12  Am.  Dec.  649,  and  note. 


Howard  v.  Louisville,  New  Orleans,  and  Texas 
Eailway  Company. 

[67  Mississippi,  247.] 
Railways  —  Negligence.  —  A  Railway  Company  should  not  be  Ad- 
judged Guilty  of  Negligence  because  its  engineer  and  fireman  in 
charge  of  a  locomotive  did  not  keep  a  lookout,  and  on  that  account 
failed  to  see  an  animal  on  the  track,  if  they  were  prevented  from  keep- 
ing such  lookout  by  giving  their  attention  to  other  duties  which  it  was 
at  the  time  incumbent  on  them  to  perform. 

Action  to  recover  the  value  of  a  mare  killed  by  defendant's 
train.  She  came  on  the  track,  and  ran  975  yards  before  she 
was  overtaken  and   killed.      The   train  was   running   about 
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twelve  miles  an  hour,  and  the  mare  was  not  seen  by  either 
engineer  or  fireman.  The  former  was  out  of  his  usual  seat, 
endeavoring  to  fix  a  lubricator  which  was  out  of  order,  and 
the  latter  was  shoveling  coal  into  the  furnace.  The  court  in- 
structed the  jury  to  find  in  favor  of  the  defendant,  and  the 
plaintifi"  appealed. 

Buchanan  and  McKay,  for  the  appellant. 

W.  P.  and  J.  B.  Harris,  for  the  appellee. 

Campbell,  J.  The  engineer  and  fireman  were  both  en- 
gaged at  their  duties  on  the  engine,  and  neither  saw  the 
animal  on  the  track.  While  a  lookout  should  be  kept  when 
running,  it  is  not  want  of  proper  care  for  the  servants  of  the 
company  to  give  needed  attention  to  their  primary  duty, 
which  is  the  operation  of  the  engine;  and  the  fact  that  for  a 
short  time  neither  the  engineer  nor  fireman  was  looking  out 
for  animals  on  the  track  did  not  make  the  company  liable  for 
the  death  of  the  animal  killed.  Upon  the  undisputed  facts, 
the  judgment  of  the  law  is,  that  the  loss  of  the  mare  should 
fall  on  her  owner,  rather  than  upon  the  railroad  company; 
and  as  there  was  nothing  to  be  found  by  a  jury,  the  court 
rightly  instructed  for  the  defendant. 

Affirmed. 


Railroads,  Duty  of.  —  The  first  duty  of  a  railroad  company  is  to  provide 
for  the  safety  of  passengers  and  property  being  carried  upon  its  trains;  its 
next  care  is  for  the  safety  of  its  own  property;  and  lastly,  it  must  exercise 
Buch  a  decree  of  care  as  is  consistent  with  the  prior  objects,  to  avoid  in- 
jury to  trespassers.  The  mere  fact,  therefore,  that  an  engineer  did  not 
discover  an  animal  upon  the  track  until  the  engine  was  near  it  does  not 
necessarily  show  want  of  the  proper  care  and  diligence  upon  his  part:  Bemi» 
V.  ConnectiaU  etc.  R.  R  Co.,  42  Vt.  375;  1  Am.  Rep.  3.39.  A  railroad  com- 
pany owes  no  duty  to  look  ahead  and  ascertain  if  animals  are  wrongfully 
upon  its  track:  Palmer  v.  Nortliern  P.  R.  R.  Co.,  37  Minn.  223;  6  Am.  St 
Rep.  839. 


304  Louisville  etc.  R'y  Co.  v.  Petty.  [Miss, 

Louisville,  New  Orleans,  and  Texas  Railway 
Company  v.  Petty. 

[67  Mississippi,  255.] 

Fellow-servants,  Who  are.  —  All  employees  of  a  railway  company  en- 
gaged in  the  operating  service  connected  with  the  business  of  running 
trains  are  fellow-servants.  Hence  a  hostler  or  yard-servant,  whose  duty 
it  is  to  supply  locomotives  before  starting  on  the  road,  with  water,  sand, 
and  otlier  needful  things,  is  a  fellow-servant  of  a  brakeiiian,  and  the  lat- 
ter cannot  recover  for  injuries  sustained  from  tlie  failure  of  the  former 
to  provide  the  locomotive  with  sand  or  needful  supplies. 

Mastek  and  Servant.  —  Railway  Company  Failing  through  thb 
Negligence  of  One  of  its  Employees  to  provide  a  locomotive  with 
sand,  with  which  to  sand  the  track  and  prevent  the  cars  from  slipping,  in 
not  liable  to  a  brakeman  injured  thereby,  for  the  reason  that  hia  injury 
is  the  result  of  the  negligence  of  a  fellow-servant. 

Action  to  recover  compensation  for  injuries  suffered  by 
plaintiff  while  in  the  employment  of  the  defendant  as  brake- 
man.  He  was  caused  to  fall  from  the  train  through  its  slij^- 
ping  and  dragging  while  going  over  a  grade,  and  it  was  caused 
to  so  slip  and  drag  by  the  failure  of  the  "  hostler,"  or  some 
other  employee  of  the  defendant,  to  furnish  an  adequate  sup- 
ply of  sand  with  which  to  sand  the  track.  The  trial  court 
instructed  the  jury  that  it  was  the  duty  of  the  railroad  com- 
pany to  see  that  its  locomotives  were  supplied  with  sand,  and 
that  it  could  not,  by  delegating  this  duty  to  an  employee,  avoid 
responsibility  for  its  neglect,  and  that  any  employee  to  whom 
such  duty  was  delegated  could  not  be  treated  as  a  fellow-ser- 
vant of  the  plaintiff.  Verdict  and  judgment  for  the  plaintiflf. 
Defendant  appealed. 

W.  P.  and  J.  B.  Harris,  for  the  appellant. 

D.  C.  Bramlett  and  H.  C.  Capell,  for  the  appellee. 

Campbell,  J.  The  evidence  tends  to  show  that  the  injury 
received  by  the  appellee  was  caused  by  the  want  of  sand  in 
Buflficient  quantity  in  the  sand-box  on  the  engine,  but  there  is 
no  evidence  how  it  came  about  that  the  supply  of  sand  was 
insufficient.  Whether  the  engine  was  furnished  properly,  in 
this  respect,  at  the  start,  and  had  exhausted  the  supply,  or 
started  unfurnished,  does  not  appear.  If  the  latter  be  true, 
it  was  because  of  the  failure  of  duty  of  that  servant  of  the 
company  whose  duty  it  was  to  fill  the  sand-box  suitably;  and 
for  an  injury  suffered  by  reason  of  the  negligence  of  such 
fellow-servant,  the  appellee,  a  brakeman  on  the  train,  has  no 
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claim  on  the  company,  it  not  being  made  to  appear  that  it 
was  at  fault  as  to  the  selection  or  retention  of  the  servant,  or 
in  any  other  respect  as  to  this  service. 

No  rule  of  common  law  is  more  universally  affirmed  than 
non-liability  of  the  master  to  one  of  his  servants  for  an  injury 
caused  by  the  negligence  of  a  fellow-servant  engaged  in  the 
common  service;  and  it  was  distinctly  announced  in  this 
state  more  than  sixteen  years  ago  that  all  employees  of  a 
railroad  company  engaged  in  merely  operative  service  con- 
nected with  the  carrying  on  of  the  business  of  running  trains 
are  fellow-servants,  and  that  the  common  employer  is  not  re- 
sponsible to  one  of  these  for  injuries  caused  by  the  negligence 
of  another.  Undoubtedly  the  "hostler,"  or  yard-servant, 
charged  with  the  duty  of  supplying  the  engine  before  starting 
it  on  the  road  with  fuel,  water,  sand,  or  other  needed  thing,  is 
a  mere  servant,  and  not  the  agent  or  representative  of  the 
master,  except  in  that  qualified  and  subordinate  sense  in 
which  every  servant  may  be  said  to  be;  and  if  it  be  true, 
which  has  not  yet  been  affirmed  in  this  state,  that  certain  em- 
ployees of  a  railroad  company  are  not  fellow-servants  of  the 
army  of  employees  employed  in  doing  the  work  of  carrying 
on  the  business,  it  would  yet  be  true  that  the  appellee  and  the 
laborer  whose  default  is  supposed  to  have  led  to  his  hurt 
were  fellow-servants,  and  no  liability  attached  to  the  common 
master.  The  rule  on  this  subject,  announced  in  New  Orleans 
etc.  R.  R.  Co.  V.  Hughes,  49  Miss.  258,  decided  in  1873,  and  re- 
affirmed with  emphasis  in  Howd  v.  Mississippi  C.  R.  R.  Co., 
50  Miss.  178  (1874),  has  remained  undisturbed  by  judicial  or 
legislative  enactment,  and  must  be  regarded  as  the  accepted 
doctrine  in  this  state;  and  we  must  not  be  expected  to  follow 
the  devious  ways  of  those  courts  which,  in  bending  the  rule 
which  all  acknowledge,  to  effect  their  ideas  of  justice  in  par- 
ticular cases,  have  well-nigh  destroyed  the  rule  itself.  This 
rule,  as  held  in  this  state,  and  in  several  other  states  of  the 
United  States,  and  in  England,  is  a  simple  one,  just  in  its 
principle,  politic  in  its  application,  because  conservative  of 
life  and  property,  and  easily  understood  and  applied,  while  all 
efforts  to  vary  and  qualify  it  have  involved  courts  undertaking 
it  in  endless  contradictions  and  difficulties. 

The  case  was  not  tried  on  the  principles  announced  in  this 
opinion,  and  a  new  trial  must  be  had. 

Reversed  and  remanded. 

AM.  St.  Bkp„  Vol.  XIX.— 20 
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In  the  case  of  Lagrone  v.  Mobile  etc.  R.  R.  Co.,  67  Miss.  592,  the  plain- 
tiff sought  to  recover  compensation  for  an  injury  received  by  him  while  la 
the  service  of  the  defendant  as  a  section-hand  and  engaged  in  repairing  its 
track.  He  claimed  that  his  injury  was  occasioned  by  the  negligence  of  one 
Edwards,  an  employee  of  the  defendant,  acting  as  section-master.  It  ap- 
peared that  Edwards  had  full  control  of  the  work  and  authority  to  hire  and 
discharge  the  laborers  under  him,  not  exceeding  three,  and  that  the  injury  of 
plaintiff  was  received  by  holding  a  fish-bar,  which  the  section-master  was  at- 
tempting to  straighten.  The  court,  following  the  principal  case  and  others 
cited  in  its  opinion,  determined  that  the  plaintiff  and  the  section-master  were 
fellow-servants,  and  that  neither  could  recover  for  the  negligence  of  the 
other,  and  reiterated  the  general  principle  that  employees  engaged  in  the 
operative  department  of  a  railway  company  were  fellow-servants  in  such 
sense  that  injuries  to  one  resulting  from  the  negligence  of  the  other  could  not 
impose  liability  upon  the  common  master. 

Master  and  Servant  —  Liability  or  Master.  —  The  master  is  not  liable 
in  damages  to  a  servant  injured  through  the  negligence  of  a  fellow-servant: 
Galveston  etc.  li'y  Go.  v.  Smith,  76  Tex.  611;  18  Am.  St,  Rep.  78;  note  to 
Adams  v.  Iron  Cliffs  Co.,  18  Am.  St.  Rep.  455. 

Fkllow-skrvants,  Who  are:  See  Galveston  etc.  R'y  Co.  v.  Smith,  76  Tex. 
611;  18  Am.  St.  Rep.  78,  and  note. 


Southern  Express  Company  v.  Brown. 

[67  Mississippi,  260,] 

Master  is  Responstblb  in  Punitive  Damages  for  the  Willfdl  Act  or 
Gross  Negligence  of  his  Servant  engaged  in  his  business,  whether 
he  did  or  did  not  know  the  servant  to  be  incompetent  or  disqualified  for 
the  service  in  which  he  was  engaged. 

Master  and  Under-servant.  —  The  Fact  that  there  is  an  Interme- 
diate Party  in  Whose  General  Employment  the  person  whose  acts 
are  in  question  is  engaged  does  not  prevent  the  principal  from  being 
held  liable  for  the  negligent  conduct  of  his  subagent  or  under-servant, 
nnless  the  relation  of  such  intermediate  party  to  the  subject-matter  of 
the  business  in  which  the  servant  is  engaged  ia  such  as  to  give  him 
exclusive  control  of  the  manner  and  means  of  its  accomplishment,  and 
exclusive  direction  of  the  persons  employed  therefor. 

Master  and  Servant.  — Where  an  express  company  employs  a  local  agent 
who  employs  a  driver,  and  furnishes  a  horse  and  supplies  feed  therefor, 
the  driver  may  be  regarded  as  a  sub  or  under  servant  of  the  company, 
for  whose  gross  negligence  it  is  liable  to  one  injured  thereby. 

Pleadings — Punitive  Damages,  — Where  the  amount  of  damages  is  stated, 
plaintiff  may  recover  punitive  damages,  though  they  are  not  styled  such 
in  his  complaint. 

Calhoon  and  GreeUy  for  the  appellant. 

Humphries  and  Sykes,  for  the  appellee. 

Cooper,  J.     This  is  an  action  by  appellee  to  recover  dam- 
ages against  appellant  for  injuries  inflicted  upon  him  by  the 
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eervants  of  appellant  by  driving  over  him  a  loaded  express- 
wagon.  The  evidence  of  the  plaintiff  tended  to  show  that  on 
the  night  when  the  injury  was  received  he  was  walking  along 
one  of  the  public  streets  of  the  town  of  Columbus,  upon  a 
footpath  on  the  side  of  the  street,  where  pedestrians  were  ac- 
customed to  travel,  and  was  overtaken  and  run  down  by  tlie 
express-wagon  driven  by  appellant's  servant,  which  was  being 
rapidly  driven,  and  was  without  lights  to  enable  the  driver  to 
perceive  and  avoid  pedestrians,  and  that  the  wagon  was  not 
accustomed,  in  its  trips  to  and  from  the  depot,  to  go  upon  the 
footpath  where  plaintiff  was  injured.  The  injury  inflicted 
was  undoubtedly  painful  and  serious,  and  has  probably  re- 
sulted in  permanently  impairing  plaintiff's  capacity  to  labor 
in  his  trade.  On  the  other  hand,  the  evidence  for  defendant 
tended  to  show  that  the  wagon,  while  engaged  in  transporting 
the  goods  of  the  defendant,  was  driven  by  the  servant  of  one 
Albright,  who  was  the  agent  of  defendant  at  Columbus,  but 
who  contracted,  for  a  certain  sum,  to  furnish  the  horse  and 
driver,  and  to  carry  defendant's  packages  to  and  from  the 
depot;  that  the  wagon  was  being  cautiously  driven  at  a  slow 
pace;  and  that  the  injury,  if  inflicted  by  the  wagon,  was 
either  unavoidable  and  accidental,  or  was  contributed  to  by 
the  negligence  of  plaintiff.  The  evidence  also  tended  to  prove 
that  the  injury  was  not  inflicted  by  the  express-wagon,  but  by 
a  carriage  of  another. 

Among  other  errors  assigned,  is  one  to  the  action  of  the  court 
in  permitting  the  plaintiff  to  testify  that  he  was  a  man  of  fam- 
ily, having  a  wife  and  two  children  dependent  upon  his  labor 
for  support.  The  record  is  contradictory  as  to  what  transpired 
in  reference  to  this  matter.  The  appellant  reserved  special 
exceptions  during  the  progress  of  the  trial,  and  then  inchuU'd 
them  as  a  part  of  the  general  bill  reserved  to  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial.  In  the  special 
bill  the  judge  certifies  that  he  overruled  the  defendant's  ob- 
jection to  this  evidence,  but  in  the  general  bill  he  certifies  that 
the  objection  was  sustained.  In  this  condition  of  the  record 
we  cannot  know  what  action  was  really  taken. 

The  court  permitted  the  plaintiff  to  introduce  much  evidence 
tending  to  prove  that  Timberlake,  the  driver  of  the  express- 
wagon,  was  an  habitual  drunkard,  and  habitually  careless  and 
reckless  in  driving.  The  defendant  objected  to  the  introduc- 
tion of  this  testimony,  unless  the  plaintiff  would  show  that 
defendant  had  knowledge  of  such  habits,  and  the  court  ruled 
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that  the  testimony  might  be  given,  subject  to  exclusion,  un- 
less knowledge  should  be  brought  home  to  defendant.  The 
position  of  defendant  was,  that  it  was  not  liable  for  puni- 
tive damages  for  the  gross  negligence  of  its  servant,  unless 
it  had  impliedly  consented  thereto  by  continuing  him  in  ser- 
vice after  knowledge  of  his  character.  The  plaintiff,  without 
objection,  yielded  to  this  false  assumption,  and  undertook  the 
wholly  unnecessary  task  of  proving  the  character  of  the  ser- 
vant, and  knowledge  thereof  by  the  master.  It  is  well  settled 
in  this  state  that  the  master  is  responsible  in  punitive  dam- 
ages for  the  willful  act  or  gross  negligence  of  his  servant 
engaged  in  his  business,  whether  he  did  or  did  not  know  the 
servant  to  be  incompetent  or  disqualified  for  the  service  in 
which  he  is  engaged:  New  Orleans  etc.  R.  R.  Co.  v.  Bailey,  40 
Miss.  895;  VicJcsburg  and  Jackson  R.  R.  Co.  v.  Patton,  31  Miss. 
156;  66  Am.  Dec.  552;  Neio  Orleans  etc.  R.  R.  Co.  v.  AlbrittoUy 
38  Miss.  242;  75  Am.  Dec.  98;  New  Orleans  etc.  R.  R.  Co.  v. 
Hurst,  36  Miss.  666;  74  Am.  Dec.  785. 

If  the  plaintiff  was  injured  by  the  negligence  of  defendant's 
servant,  it  must  respond  to  him  in  damages,  and  cannot  as- 
sign for  error  the  unsuccessful  effort  of  the  plaintiff  to  prove 
what  there  was  no  need  to  prove,  and  which  he  was  required 
to  prove  by  an  erroneous  ruling  secured  by  the  defendant. 

The  appellant  relies  principally  upon  two  points  to  secure 
a  reversal  of  the  judgment:  1.  That  the  evidence  shows  the 
plaintiff  to  have  been  guilty  of  contributory  negligence;  and 
2.  That  the  person  in  charge  of  the  express-wagon  was  the 
servant  of  Albright,  an  independent  contractor,  and  not  of 
defendant 

It  is  sufficient  to  say  that  these  are  both  questions  of  fact 
which  were  fairly  submitted  to  the  jury,  and  their  verdict  oa 
each  is  supported  by  competent  and  sufiicient  evidence. 

It  is  true  that  Albright,  a  witness  for  defendant,  testified 
that  Timberlake  was  his  servant,  and  not  that  of  the  defend- 
ant; but  he  stated  the  facts  on  which  he  rested  this  assertion, 
and  they  support  the  finding  that  Timberlake  was  the  servant 
of  the  company.  Albright  was  paid  by  the  company  ninety 
dollars  per  month  for  his  services  as  agent;  the  company  fur- 
nished a  wagon,  and  Albright  furnished  and  fed  the  horse,  and 
employed  the  driver,  for  which  the  company  allowed  him  forty- 
five  dollars.  The  agreement  was  by  parol,  and  its  terms  are 
not  definitely  stated,  but  it  is  not  shown  that  the  driver  so 
employed  was  not  the  servant  of  the  company,  though  selected 
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by  Albright.  He  was  engaged  in  and  about  the  business  of 
the  company,  and  was,  as  Albright  says,  subject  to  be  dis- 
charged by  it.  In  a  somewhat  similar  ease  to  this  the  supreme 
court  of  Massachusetts  said:  "The  fact  that  there  is  an  inter- 
mediate party  in  whose  general  employment  the  person  whose 
acts  are  in  question  is  engaged  does  not  prevent  the  principal 
from  being  held  liable  for  the  negligent  conduct  of  his  sub- 
agent  or  under-servant,  unless  the  relation  of  such  intermedi- 
ate party  to  the  subject-matter  of  the  business  in  which  the 
under-servant  is  engaged  be  such  as  to  give  him  exclusive 
control  of  the  manner  and  means  of  its  accomplishment,  and 
exclusive  direction  of  the  persons  employed  therefor":  Kimball 
V.  Cushman,  103  Mass.  194;  4  Am.  Rep.  528. 

The  position  assumed  by  counsel  for  appellant,  that  the 
plaintifif  cannot  recover  punitive  damages  because  not  claimed 
in  the  declaration,  is  not  maintainable.  The  plaintifif  de- 
manded five  thousand  dollars  damages  for  the  negligent  act 
of  the  defendant,  under  which  it  was  competent  to  show  the 
character  of  the  negligence  and  the  extent  of  the  injury  in- 
flicted. The  jury  were  very  fairly  instructed  as  to  the  circum- 
stances under  which  punitive  damages  could  be  awarded. 
The  verdict  is  not  excessive,  and  the  judgment  is  affirmed. 

Counsel  for  appellant  suggests  error  in  our  opinion  in  this 
case,  and  supports  his  suggestion  by  the  citation  of  two  de- 
cisions of  the  supreme  court  of  Indiana,  —  Indiana  etc.  Ry  Co 
V.  Burdge,  94  Ind.  46,  and  Pennsylvania  Co.  v.  Smith,  98  Ind. 
42,  —  and  by  the  text  of  Shearman  and  Redfield  on  Negligence, 
in  which  the  substance  of  these  decisions  is  accepted  as  the 
law. 

Shortly  stated,  these  decisions  are,  that  when  in  an  action  to 
recover  damages  negligence  is  averred,  willful  wrong  cannot 
be  proved;  and  where  willful  wrong  is  charged,  negligence, 
however  gross,  cannot  be  proved  to  sustain  the  averment. 

We  fail  to  appreciate  the  applicability  of  these  decisions  to 
the  case  in  court.  The  plaintifif  here  has  not  sought  to  show 
any  willful  wrong;  his  effort  was  to  show  gross  negligence. 
In  Indiana  there  seems  to  be  a  broad  distinction  between  neg- 
ligence and  willfulness. 

In  Terre  Haute  etc.  R.  R.  Co.  v.  Graham,  95  Ind.  293,  48 
Am.  Rep.  719,  the  court  adopts  the  distinction  in  the  language 
of  Wharton,  that  "negligence  is  negative  in  its  nature,  and 
excludes  the  idea  of  willfulness."  Tested  by  the  Indiana  de- 
cisions, the  instruction  complained  of  (the  fifth  given  tor  the 
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plaintiflF)  is  harmless,  since  no  carelessness,  however  gross, 
could  show  a  willful  injury.  But  we  do  not  construe  the 
instruction  as  meaning  that  gross  negligence  may  prove  the 
intent  to  injure  the  plaintiff;  its  import  is,  that  carelessness 
may  be  so  gross  as  to  show  that  it,  the  carelessness,  and  not 
the  injury,  was  willful.  That  this  was  the  sense  in  which  the 
instruction  was  intended  to  be  read  is  demonstrated  by  the 
whole  case. 

We  find  no  error  in  our  former  opinion,  and  adhere  to  it. 


Master  and  Servant  —  Liability  of  Master  to  Under-servants.  — 
A  master  cannot  delegate  the  performance  of  his  duty  to  his  servants  so  aa 
to  evade  his  lial)ility:  Note  to  Slater  Chapman,  11  Am.  St.  Rep.  596;  so 
that  a  master  is  answerable  to  under-servants  for  the  negligence  of  superior 
servants  or  superintendents  who  represent  him  and  are  acting  within  the 
scope  of  their  authority:  Galveston  etc.  R'y  Co.  v.  Smith,  76  Tex.  611;  18  Am. 
St.  Rep.  78,  and  note;  regardless  of  whether  the  master  knows  such  superior 
servants  or  superintendents  to  be  incompetent  or  not:  Slater  v.  Chapman,  67 
Mich.  523;  11  Am.  St.  Rep.  593,  and  note.  But  see  Powellv.  Construction  Co., 
88  Tenn.  692;  17  Am.  St.  Rep.  925. 

Master  and  Servant  —  Exemplary  Damages  for  Willful  Acts  o» 
Servant.  — The  question  of  the  master's  liability  in  exemplary  damages  for 
the  willful  acts  of  his  servant  is  thoroughly  discussed  in  an  extended  note  to 
Hagan  v.  Providence  etc.  R.  R.  Co.,  62  Am.  Dec.  377-388.  Malice,  evil  in- 
tent, or  oppression  is  necessary  before  punitive  damages  can  be  allowed: 
McFee  v.  Raihoay  Co.,  42  La.  Ann.  790. 

Damages,  Punitive.  —  Punitive  damages  may  be  recovered,  though  not 
claimed  eo  nomine,  where  the  declaration  lays  damages,  alleging  a  tort,  with 
circumstances  that  may  well  be  considered  as  in  aggravation:  SavannaJi  etc 
R'y  Co.  V.  Holland,  82  Ga.  257;  14  Am.  St.  Rep.  158. 


Cheatham  v.  State. 

[67  Mississippi,  386.] 

Practice  —  Trial,  Change  of  Place  of.  —  If  one  of  the  assignments  of 
error  is,  that  the  court  erred  in  not  changing  the  place  of  trial  in  a 
criminal  prosecution,  the  appellate  court  will  look  not  only  to  the  evi- 
dence  before  the  trial  court  when  its  ruling  was  made,  but  also  to  all 
the  subsequent  proceedings,  down  to  the  conclusion  of  the  trial;  and 
if  it  appears  therefrom  that  the  accused  had  a  fair  and  impartial  trial, 
his  conviction  will  not  be  set  aside. 

JtTRY  Trial.  —  If  Counsel  for  Prosecution  Refers  to  Facts  not  in 
Evidence,  and  on  objection  being  made  by  defendant's  counsel,  the 
trial  court  instructs  the  jury  to  disregard  such  reference,  and  the  coun- 
sel who  made  it  at  the  same  time  declares  that  he  made  the  point 
inadvertently,  and  asks  the  jury  to  ignore  it,  a  verdict  of  conviction 
subsequently  returned  in  the  case  will  not  be  set  aside  because  of  the 
improper  remark  of  counsel  for  the  state. 
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Witness  cannot  be  Discredited  by  Proving  that  He  was  Offered  some 
bribe  or  other  inducement,  not  accepted  by  him,  to  testify  in  the  case, 
w  that  being  accused,  with  others,  of  the  commission  of  a  crime, 
that  he  was  promised  protection  and  immunity  from  punishment  if  he 
would  tell  all  he  knew  about  it,  and  that  he  did  not  accept  this  ofifer, 
though  at  a  subsequent  time  and  at  another  place,  and  in  the  presence 
of  other  persons,  he  made  a  full  confession  of  the  crime,  and  afterwards 
testified  in  court  against  his  accomplices,  and  in  accordance  with  his 
confession. 

Tkstihont  of  an  Accomplice.  —  The  refusal  of  a  trial  court  to  instruct  or 
advise  a  jury  to  act  with  great  prudence  and  suspicion  upon  the  evi- 
dence of  an  accomplice,  and  to  acquit  unless  it  is  corroborated  in  ma- 
terial  particulars,  will  not  justify  the  appellate  court  in  setting  aside  a 
verdict  and  ju(1gment  of  conviction.  Whether  such  instruction  should 
be  given  or  not  rests  in  the  discretion  of  the  trial  judge,  and  his  refusal 
to  give  it  is  not  assignable  as  error. 

JXTRY  Trial.  —  On  the  trial  of  one  accused  of  murder,  it  is  not  error  en- 
titling him  to  a  new  trial  for  the  court  to  instruct  the  jury  that  they 
may  consider  threats  against  the  decedent,  and  proved  to  have  been 
made  by  the  accused,  and  any  motive  to  kill  established  by  the  evidence, 
together  with  all  the  evidence  in  the  case. 

William  C.  McLean,  for  the  appellant. 

T.  M.  Miller,  attorney-yeneral,  for  the  state. 

Cooper,  J.  Appellant  has  been  convicted  of  the  murder  of 
one  Tillman,  and  sentenced  to  capital  punishment.  We  dis- 
pose of  he  errors  assigned,  in  their  order. 

The  hrst  assignment  of  error  is  upon  the  action  of  the  court 
in  refusing  a  change  of  venue,  and  upon  this  it  is  sufficient  to 
say  that  no  abuse  of  judicial  discretion  appears  to  have  been 
committed.  Upon  the  motion  for  the  change  of  venue,  a  num- 
ber of  witnesses  were  examined,  the  majority  testifying  that 
in  their  opinion  a  fair  and  impartial  trial  could  not  be  secured 
in  the  county.  But  a  number  of  them  declared  that  no  rea- 
son existed,  known  to  them,  why  an  impartial  jury  might 
not  be  secured.  Looking  to  the  whole  evidence  upon  this 
question,  it  seems  to  us  that  many  of  the  witnesses  believed  a 
jur}"^  could  not  be  secured  from  that  section  of  the  county  in 
which  the  homicide  occurred,  and  not  knowing  the  public 
sentiment  in  other  portions  of  the  county,  assumed  it  to  be 
hostile  to  the  defendant,  as  it  was  in  the  section  in  which  they 
were  acquainted.  But  the  question  of  error  or  no  error  in 
this  respect  is  not  determinable  alone  from  the  stand-point 
occupied  by  the  court  in  passing  upon  the  question  before 
the  trial  was  commenced.  On  the  motion  for  a  new  trial,  the 
court  had  before  it  the  whole  case  as  developed,  including 
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the  examination  of  the  jurors  on  their  voir  dire,  the  selection 
of  the  panel,  the  temper  and  conduct  of  the  jurors  and  wit- 
nesses, and  the  evidence  of  the  existence  or  non-existence  of 
that  pervading  public  sentiment  known  as  undue  prejudice  in 
the  public  mind,  which,  existing,  entitles  one  accused  of  crime 
to  a  trial  in  another  county.  The  record  discloses  that  a  venire 
of  fifty  names  was  drawn  at  the  instance  of  the  prisoner,  and 
by  the  bill  of  exceptions  it  is  certified  that  "  a  jury,  twelve 
lawful  men,  to  wit,  Charles  Trimble  and  eleven  others,  taken 
from  the  special  venire,  the  defendant  not  having  exhausted 
his  peremptory  challenges,"  was  selected. 

The  witnesses  summoned  in  defendant's  behalf  seem  to 
have  promptly  responded  to  the  processes  of  the  court,  and,  so 
far  as  we  can  discover,  testified  fully,  freely,  and  without  any 
sort  of  hesitancy  or  reserve,  in  his  favor.  One  witness  for  the 
state,  having  testified  to  a  conversation  he  claimed  to  have 
overheard  between  the  defendant  and  one  of  his  co-defendants, 
in  effect  confessing  his  guilt,  was  promptly  contradicted  by 
the  testimony  of  the  only  other  man  who,  he  stated,  was  present 
and  within  hearing.  A  great  number  of  witnesses,  apparently 
taken  from  the  body  of  the  community  in  which  the  homicide 
occurred,  freely  attacked  the  general  credibility  of  the  most 
important  witnesses  for  the  state.  However  honestly  the  wit- 
nesses on  the  preliminary  motion  for  change  of  venue  may 
have  felt  that  the  accused  could  not  secure  an  impartial  trial 
in  the  county  of  the  offense,  the  trial,  as  surveyed  from  its 
conclusion,  instead  of  its  commencement,  impresses  us,  as  it 
did  the  court  below,  as  being  entirely  free  from  any  bias 
against  appellant. 

The  next  assignment  of  error  is  upon  certain  remarks  made 
by  counsel  aiding  the  district  attorney,  in  the  course  of  his 
argument  to  the  jury.  One  of  the  witnesses  for  the  state 
stated,  in  reply  to  a  question  from  the  defendant's  counsel, 
that  some  time  after  the  arrest  of  appellant  he  (witness)  told 
him  (appellant)  that  Lamons  (a  defendant  jointly  indicted 
with  appellant)  was  gone,  and  was  not  at  home.  It  appears 
that  when  appellant  was  informed  that  suspicion  rested  upon 
Lamons,  he  replied  that  Lamons  could  not  have  committed 
the  murder,  for  he  had  slept  with  appellant  the  night  of  the 
murder.  After  this,  and  when  appellant  was  arrested,  he 
stated  that  he  had  spent  the  night  of  the  murder  with  his 
mistress  (a  Miss  Robinson).  In  his  argument,  the  counsel  for 
the  state,  in  speaking  of  these  contradictory  declarations  by 
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defendant  as  to  where  he  had  spent  the  niglit,  said:  "The 
reason  why  defendant  changed  his  tactics  was  because  he  had 
intellect  enough  to  know  that  the  flight  of  Lamons  was  a  cir- 
cumstance of  guilt  and  evidence  of  it,  and  that  neither  Cheat- 
ham nor  Lamons  could  explain  it."  Instantly  upon  this 
remark  being  made  to  the  jury,  counsel  for  appellant  objected 
to  it,  because  there  was  no  evidence  ol  the  flight  of  Lamons, 
and  that  such  evidence,  if  off'ered,  would  be  incompetent  as 
against  the  appellant.  Whereupon  the  court  instructed  the 
jury  that  it  should  disregard  so  much  of  the  argument  of 
counsel  as  had  reference  to  the  flight  of  Lamons,  and  counsel 
for  the  state  also  stated  to  the  jury  that  he  had  inadvertently 
made  the  point,  that  he  withdrew  his  remarks,  and  would  ask 
the  jury  to  ignore  them.  It  is  now  strenuously  urged  that  for 
this  inadvertence  of  counsel,  instantly  corrected  by  both  court 
and  counsel,  the  verdict  must  be  set  aside,  and  a  new  trial 
awarded.  It  was  impossible,  says  counsel,  for  the  court  or  the 
state's  attorney  to  expunge  from  the  mind  of  the  jury  the 
effect  of  the  suggestion;  that  the  jury  could  not  forget  the  fact 
suggested,  and  would  not  ignore  its  existence  in  forming  its 
verdict.  The  standard  sought  to  be  erected  by  counsel,  by 
which  to  test  the  "  fair  and  impartial  trial "  to  which  one 
accused  of  crime  is  entitled,  is  too  perfect  and  refined.  It 
excludes  not  only  appreciable  error,  but  invades  the  field  of 
metaphysics,  and  invites  investigation  of  subjects  with  which 
neither  courts  nor  juries  are  competent  to  deal.  Courts  must 
consider  juries  as  bodies  of  plain  men  imbued  with  an  honest 
desire  to  perform  with  fidelity  the  duty  imposed  on  them  of 
discovering  the  truth  from  the  evidence  submitted  to  them,  in 
conformity  with  the  instructions  as  to  the  law  given  them  by 
the  court.  Until  the  contrary  is  made  to  appear,  it  must  be 
presumed  that  a  jury  performs  its  duty,  and  ignores  incom- 
petent testimony  to  which  its  attention  is  called  by  the  court. 
We  do  not  think  the  argument  of  the  state's  attorney  subject 
to  the  criticism  of  counsel  that  it  was  an  indirect  and  covert 
remark  upon  the  failure  of  the  defendant  to  testify  as  a  witness. 
The  next  assignment  of  error  is  upon  the  action  of  the  court 
in  rejecting  certain  testimony  ofl"ered  by  defendant.  The  prin- 
cipal evidence  for  the  state,  connecting  appellant  with  the  mur- 
der of  Tillman,  was  the  testimony  of  two  of  his  accomplices, 
Lee  Irvin  and  Cornelius  Robinson.  By  them  his  guilt  was 
thoroughly  established,  if  their  testimony  was  credited  by  the 
jury. 


814  Cheatham  v.  State.  [Miss. 

It  appears  that  soon  after  the  murder  of  Tillman,  suspicion 
became  fixed  upon  Irvin  and  Robinson,  and  on  Saturday  or 
Sunday  morning  (the  homicide  having  occurred  on  Thursday) 
they  were  arrested.  On  Sunday  morning  the  body  of  Till- 
man was  discovered  in  a  stream,  where  it  had  been  sunk  by 
the  murderers  by  attaching  large  rocks  to  its  head  and  feet. 
After  the  discovery  of  the  body,  violence  was  used  against 
them  to  extort  a  confession  against  others,  and  assurances 
were  given  Irvin,  at  least,  that  he  should  be  protected  if  he 
would  divulge  all  he  knew  of  the  crime.  On  cross-examina- 
tion of  Irvin,  these  facts  were  elicited,  but  it  appears  that 
neither  he  nor  Robinson  made  any  statements  relative  to  the 
crime  until  after  they  had  been  removed  to  the  jail  at  Oxford, 
Mississippi;  the  other  defendants  were  in  the  mean  time  in- 
carcerated in  the  jail  of  Grenada  County.  After  Irvin  and 
Robinson  had  testified,  C.  H.  Perry  was  being  examined  as  a 
witness,  when  the  defendant's  counsel  asked  him:  "What,  if 
any,  inducements  were  offered  and  extended  to  Lee  Irvin 
and  Cornelius  Robinson  in  order  to  get  them  to  testify  in  the 
case?"  And  further,  counsel  for  defendant  offered  to  prove  by 
Perry,  and  also  by  members  of  the  coroner's  jury  which  was 
investigating  the  death  of  James  Tillman,  that  members  of 
the  coroner's  jury,  and  other  prominent  citizens,  —  men  of 
means  and  influence,  —  said  to  Lee  and  Cornelius:  "We  have 
the  dead  thing  on  you;  it  will  be  better  for  you  to  tell  the 
truth  about  the  matter,  and  if  you  will  tell  the  truth,  all  you 
know  about  it,  you  shall  not  be  hurt,  but  we  will  protect  you, 
and  will  furnish  money  for  you  to  leave  the  country  when  the 
trial  is  over."  Upon  objection  by  the  state,  this  evidence  was 
excluded,  and  the  defendant  excepted.  We  agree  with  coun- 
sel for  appellant  that  it  is  not  always  necessary  to  lay  the 
foundation  for  evidence  attacking  the  credibility  of  witnesses, 
by  first  inquiring  of  the  witness  sought  to  be  attacked  whether 
the  discrediting  fact  exists.  It  will,  however,  we  tliink,  be 
found  that  in  all  cases  in  which,  without  preliminary  inquiry 
from  the  witness,  it  is  competent  to  discredit  him  by  evidence 
of  other  facts,  the  other  fact  itself  must,  of  and  by  itself,  be  of 
a  nature  to  throw  discredit  upon  his  testimony.  Thus  one 
may  prove  that  an  adversary  witness  is  of  bad  reputation  for 
truth  and  veracity,  or  that  he  is  unfriendly  to  the  party  against 
whom  he  testifies,  or  is  nearly  related  to  his  adversary,  or  has 
been  convicted  of  crime,  or  has  accepted  a  bribe  to  testify. 
But  the  fact  that  some  third  person  has  offered  a  bribe  or 
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other  inducement,  not  accepted  by  the  witness,  does  not  tend 
to  discredit  him.  If  such  were  the  rule,  the  most  spotless  and 
disinterested  witness  would  be  at  the  mercy  of  the  unscrupu- 
lous, without  power  or  opportunity  to  defend  himself  from 
unjust  aspersions. 

The  course  of  inquiry  proposed  by  counsel  for  accused  was 
not  for  the  purpose  of  establishing  suspicious  circumstances 
the  existence  of  which  the  state's  witnesses  had  denied.  Irvin 
had  detailed  what  had  transpired;  had  admitted  the  threats 
and  force  used  against  him;  the  promises  of  immunity  that 
had  been  given  on  condition  of  his  divulging  all  he  knew  of 
the  killing.  All  of  these  things  had  proved  unavailing  to  pro- 
cure any  statement  from  him,  and  it  was  not  until  after  he 
and  Robinson  had  been  carried  to  another  county  that  cither 
made  any  confession  0|f  statement.  Robinson  had  not  been 
interrogated  by  the  defendant  touching  these  matters.  It  was 
not  proposed  to  prove  that  either  of  the  witnesses  had,  at  the 
time  of  the  inducements  offered,  accepted  the  same,  and  testi- 
fied, or  promised  so  to  do.  The  sole  purpose  was  to  discredit 
the  witnesses  by  evidence  of  proposed,  but  unaccepted,  induce- 
ments, as  to  which  the  witness  Irvin  had  been  examined,  and 
had  freely  spoken,  and  as  to  which  Robinson  had  not  been 
interrogated.  Under  these  circumstances,  the  evidence  was 
properly  excluded. 

The  next  exception  taken  was  to  the  action  of  the  court 
in  refusing  the  twenty-third  instruction  asked  by  the  ac- 
cused, and  by  withdrawing  another  instruction,  which  the 
court  had  given,  touching  the  duty  of  the  jury  to  acquit  if 
there  was  no  corroboration  of  the  testimony  of  the  accom- 
plices. The  refused  instructions  pertain  to  the  same  subject, 
and  will  be  considered  together. 

By  the  twenty- third  instruction  the  defendant  asked  the  court 
to  tell  the  jury  that  "  the  act  of  an  accomplice  in  testifying  for 
the  state  so  as  to  criminate  himself  with  others  is  voluntary. 
He  could  not  be  compelled  so  to  do.  He  testifies  for  the  state 
under  a  promise  of  favor,  expressed  or  implied,  on  condition 
that  he  will  make  a  full  confession  and  statement  in  regard  to 
the  matter.  His  testimony  comes  in  such  questionable  shape 
that  it  should,  in  the  interest  of  truth  and  justice,  be  subjected 
to  the  severest  scrutiny,  and  acted  on  with  the  greatest 
caution."  By  another  instruction,  the  court  had  been  re- 
quested to  advise  the  jury  not  to  convict  upon  the  uncor- 
roborated    evidence    of    accomplices.     In    acting     on     this 
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instruction,  the  court  struck  out  the  word  "advise"  and  in- 
serted in  lieu  thereof  the  word  "instruct."  After  counsel  for  the 
defendant  had  concluded  his  argument,  the  state's  attorney 
moved  the  court  to  withdraw  this  instruction,  which  was  done. 
Counsel  for  defendant  then  asked  the  court  to  give  it  with  the 
word  "advise"  instead  of  the  word  "instruct,"  which  the  court 
refused  to  do.  By  the  fifth  and  ninth  instructions  given  for 
defendant,  the  court  had  told  the  jury  that  it  was  its  province 
to  determine  what  weight  should  be  given  to  the  testimony  of 
the  accomplices,  and  that  it  should  consider  "all  the  circum- 
stances in  evidence  which  may  tend  to  disprove  the  truth  of 
the  testimony,  or  to  throw  suspicion  upon  it,  or  to  cause  its 
rejection,  and  also  to  consider  all  the  circumstances  which 
may  explain  the  motive  of  the  accomplice  in  testifying  falsely, 
or  what  might  tend  to  prompt  color«d  or  untrue  statements 
from  him,  and  it  will  be  proper  for  the  jury  to  consider  such 
testimony  in  connection  with  any  threats  made  against  the 
accomplice  prior  to  his  testifying,  or  any  violence  threatened  or 
attempted  upon  or  towards  him,  or  any  promises  of  help  or  aid 
or  relief  made  to  him,  or  any  intimidation  offered  against  liim, 
or  any  raising  of  hopes  in  any  way  in  his  breast,  of  escape  for 
himself,  or  any  knowledge  or  apprehension  on  the  part  of  the 
accomplice  of  great  feeling  or  prejudice  against  the  dafendant, 
or  any  other  fact  or  circumstance  naturally  calculated  to 
influence  the  fears  or  feelings  of  the  accomplice;  provided  such 
circumstances,  or  any  of  them,  appear  in  evidence,  and  the  jury 
may,  in  view  of  any  such  circumstances,  discredit  the  testi- 
mony of  said  accomplice  and  wholly  reject  it,  even  if  such 
rejection  will  lead  to  the  acquittal  of  the  defendant." 

The  suspicion  with  which  the  testimony  of  accomplices  is 
received  by  the  courts,  and  their  unwillingness  to  sustain  con- 
victions resting  wholly  upon  the  uncorroborated  evidence  of 
such  persons,  has  led  to  the  very  general  practice  of  advising 
juries  to  act  with  great  prudence  and  suspicion  upon  such 
evidence,  and  to  acquit  unless  there  is  corroboration  in 
material  particulars.  But  our  researches  have  failed  to  dis- 
cover a  case  in  which  a  conviction  has  been  set  aside  by 
reason  of  the  court  refusing  so  to  instruct  or  to  advise.  In  the 
case  of  State  v.  Jones,  64  Mo.  391,  an  instruction  substantially 
that  of  the  twenty-third  here  was  refused  by  the  court,  and 
the  supreme  court,  in  passing  upon  the  case  declared  that  the 
instruction  "should  have  been  given";  but  the  judgment  was 
reversed  on  other  grounds,  and  we  do  not  know  that  in  the 
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absence  of  other  error  the  refusal  of  this  instruction  woukl 
have  been  held  reversible  error. 

In  State  v.  Haney,  2  Dev.  &  B.  390,  the  supreme  court  of 
North  Carolina  declared  what  we  understand  to  be  the  true 
rule  upon  the  subject.  The  practice  of  giving  such  instruc- 
tions or  advice  to  the  jury,  it  is  there  said,  rests  in  the  dis- 
cretion of  the  presiding  judge,  and  his  refusal  so  to  do  is  not 
assignable  as  error.  "  No  one,  "  said  the  court,  "can  require 
of  the  judge  to  give  an  instruction  to  the  jur}',  except  on  the 
law  of  the  case."  "The  judge  may  caution  them  against 
reposing  hasty  confidence  in  the  testimony  of  an  accomplice. 
It  is  usual,  justifiable,  and,  we  add,  it  is  proper  to  do  so, 
where  he  has  cause  to  apprehend  that  the  jury  may  feel  them- 
selves bound  to  find  a  verdict  conforming  to  the  positive  testi- 
mony of  the  witness  without  weighing  the  circumstance  of 
suspicion  and  distrust  under  which  his  testimony  is  rendered. 
Long  usage,  sanctioned  by  deliberate  judicial  approbation, 
has  given  to  this  ordinary  caution  a  precision  which  makes  it 
approach  to  a  rule  of  law.  Jurors  are  advised  that  it  is  deemed 
hard,  and  that  it  is  unsafe  to  convict  on  the  testimony  of 
an  accomplice,  unless  that  testimony  receive  material  support 
from  evidence  aliunde,  so  coinciding  with  it  in  considerable 
circumstances  as  to  leave  no  rational  doubt  in  their  minds  of 
its  truth.  In  what  parts  of  the  details  of  the  testimony  this 
confirmation  should  be  had,  in  order  to  remove  the  jealousy 
and  suspicion  to  which  the  testimony  is  exposed,  and  to  create 
such  degree  of  confidence  in  his  general  credibility  as  to 
command  faith  in  those  parts  of  his  narrative  where  he  is 
not  supported,  the  judge  has  not  the  right  to  advise  or  direct 
the  jury.  Speculative  writers  have  indeed  undertaken,  with 
much  ingenuity,  to  devise  rules  of  faith  on  the  subject,  but 
the  law  is  wholly  silent  concerning  them.  Tolerating  and 
approving  of  the  general  custom,  it  trusts  the  application  of 
the  caution,  under  all  the  circumstances  testified,  wholly  to 
the  intelligence  and  integrity  of  the  jury." 

The  learned  annotator  of  the  case  of  Commonwealth  v.  Price, 
71  Am.  Dec.  668,  adopts  the  declaration  made  in  this  case, 
that  "  long  usage,  sanctioned  by  deliberate  judicial  approba- 
tion, has  given  to  this  ordinary  caution  a  precision  which 
makes  it  approach  to  a  rule  of  laAV.  It  is  questionable,  how- 
ever, if  in  any  case  its  omission  would  be  ground  for  a  new 
trial";  and  in  its  support  cites  many  cases  which  will  be  found 
in  the  note  to  that  ca-je. 
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The  remaining  assignment  of  error  is  upon  the  giving  of  an 
instruction  by  which  the  court  told  the  jury  it  might  consider 
any  threats  against  the  deceased,  proved  to  have  been  made  by 
the  accused,  and  any  motive  to  kill  established  by  the  evidence, 
together  with  all  the  evidence  in  the  case,  in  making  up  its 
verdict. 

The  instruction  is  not  subject  to  the  criticism  that  it  is  upon 
the  weight  of  the  evidence,  for  it  does  not  tell  the  jury  that 
euch  facts  prove  or  tend  to  prove  the  issue  in  favor  of  the  state. 
Nor  does  it  announce  any  erroneous  proposition  of  law.  On 
the  contrary,  by  admitting  such  evidence,  the  court  declared 
its  competency,  and  it  is  true  that  the  jury  may  and  should 
consider  all  the  evidence  in  forming  its  verdict.  While  we  do 
not  think  the  instruction  erroneous  in  the  sense  of  entitling 
the  accused  to  a  new  trial,  it  is  much  to  be  hoped  that  the 
courts  will  reject  such  charges  when  asked.  Counsel  repre- 
senting the  state  may  very  properly  argue  before  the  jury  the 
effect  of  such  evidence.  But  the  field  of  argument  is  so  nearly 
invaded  by  such  instructions,  that  the  court  may  with  propri- 
ety decline  to  give  them. 

We  find  no  error  for  which  the  judgment  should  be  reversed, 
and  it  is  afl&rmed.  

Jury  Trial — Improper  Remarks  by  Counsel. — As  to  when  the  mis- 
conduct of  connsel  in  arguments  to  the  jury  is  so  seriously  improper  as  to  call 
for  a  reversal  of  a  judgment,  see  extended  note  to  McDonald  v.  People,  9 
Am.  St.  Rep.  559-570;  £ullard  v.  Boston  &  M.  R.  R.  Co.,  64  N.  H.  27;  10 
Am.  St.  Rep.  367,  and  note  376,  377;  People  v.  Aikin,  66  Mich.  460;  11  Am. 
St.  Rep.  512,  and  note;  Kern  v.  Bridwell,  119  Ind.  226;  12  Am.  St.  Rep.  409, 
and  note.  In  Lamar  v.  Staie,  65  Miss.  93,  the  court  refused  to  reverse  a  judg- 
ment of  conviction,  although  the  prisoner's  rights  virere  infringed  by  the  trial 
court  in  allowing  the  district  attorney,  over  the  prisoner's  objection,  to  make 
improper  remarks  to  the  jury,  it  appearing  fropi  the  defendant's  own  evidence 
that  he  was  guilty  of  the  crime  charged. 

Accomplices  —  Witnesses.  —  As  to  the  corroboration  of  an  accomplice's 
testimony,  see  Commonwealth  v.  Holmes,  127  Mass.  424;  34  Am.  Rep.  391,  and 
note  408-411;  note  to  State  v.  Lyon,  31  Am.  Rep.  522-526. 

Criminal  Law  —  Homicide  —  Threats. —  Threats  made  by  an  accused 
against  the  deceased  are  admissible  against  the  former,  to  show  hu>  malice: 
HopJnns  v.  Commonwealth,  50  Pa.  St.  9;  88  Am.  Dec.  518,  and  not»>  ^ouu  v. 
State,  88  Ala.  91;  Babcock  t.  People,  13  Col.  515. 
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Eltringham  v.  Earhart. 

[67  Mississippi.  488.] 
Damaoss.  —  The  Pecuniaky  Condition  of  Both  thb  Plaintit»  ahb 
Defendant  may  be  taken  into  consideration  by  the  jury  in  estimating 
the  damages  which  should  be  awarded  the  former  for  an  assault  com* 
mitted  on  him  by  the  latter,  and  an  instruction  to  the  jury  to  that  effect 
is  not  erroneous. 

J.  M.  Gibson  and  J.  G.  Leech^  for  the  appellant. 
Claude  Pintard,  for  the  appellee. 

Cooper,  J.  This  is  an  action  by  appellee  to  recover  dam- 
ages for  injuries  inflicted  by  appellant  by  an  assault  and 
battery.  From  a  verdict  and  judgment  for  two  hundred  dol- 
lars the  defendant  appeals.  The  principal  error  assigned  is 
the  action  of  the  court  in  giving  the  sixth  instruction  asked 
by  plaintiff,  which  is  as  follows:  "The  court  instructs  the 
jury  that  if  they  find  for  plaintiff  they  have  the  right  to  take 
into  consideration,  in  estimating  the  damages,  the  pecuniary 
conditi(j:i  of  both  the  plaintiff  and  defendant." 

It  is  said  by  counsel  for  appellant  that  there  is  neither  prin- 
ciple nor  authority  for  instructing  a  jury  in  cases  of  this  char- 
acter to  take  into  consideration  the  poverty  of  the  plaintiff. 

We  find  no  difficulty  in  supporting  the  charge  upon  both 
principle  and  authority.  The  evidence  shows  that  the  plain- 
tiff was  a  poor  man,  dependent  upon  his  personal  labor  for 
his  support,  and  that  by  reason  of  the  injuries  inflicted  upon 
him  he  was  for  more  than  two  weeks  unable  to  properly  per- 
form his  duties,  and  yet  feels  the  efl'ect  of  the  blows  and  kicks 
administered  by  the  defendant. 

In  actions  of  this  character,  in  which  insult  and  mortifica- 
tion bear  so  large  proportion  to  the  injury  inflicted,  juries  are 
not  restricted  to  the  actual  pecuniary  damages  sustained. 
Treating  of  such  actions,  Greenleaf  says:  "Nor  are  the  jury 
confined  to  the  mere  corporal  injury  which  the  plaintifif  has 
sustained;  but  they  are  at  liberty  to  consider  the  malice  of 
the  defendant,  the  insulting  character  of  his  conduct,  the  rank 
in  life  of  the  several  parties,  and  all  the  circumstances  of  the 
outrage,  and  thereupon  to  award  such  exemplary  damages  as 
the  circumstances  may,  in  their  judgment,  require." 

In  McNamara  v.  King,  2  Gilm.  432,  the  trial  court  had  per- 
mitted evidence  of  the  pecuniary  condition  of  both  plaintiff 
and  defendant,  and  this  was  assigned  for  error.  The  court 
said:  "We  are  of  opinion  that  the  circuit  court  decided  cor- 
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rectly  in  admitting  the  evidence  and  giving  the  instructions. 
In  actions  of  this  kind,  the  condition  in  life  and  circumstances 
of  the  parties  are  peculiarly  the  proper  subjects  for  the  con- 
sideration of  the  jury  in  estimating  damages;  their  pecuniary 
condition  may  be  inquired  into.  It  may  be  readily  supposed 
that  the  consequences  of  a  severe  personal  injury  would  be 
more  disastrous  to  a  person  destitute  of  pecuniary  resources, 
and  dependent  wholly  on  his  manual  exertions  for  the  sup- 
port of  himself  and  family  than  to  an  individual  differently 
situated  in  life.  The  effect  of  the  injury  might  be  to  deprive 
him  and  his  family  of  the  comforts  and  necessaries  of  life. 
It  is  proper  that  the  jury  should  be  influenced  by  the  pecuni- 
ary resources  of  the  defendant.  The  more  affluent,  tlie  more 
able  he  is  to  remunerate  the  party  he  has  wantonly  injured." 

In  Gaither  v.  Blowers,  11  Md.  536,  this  decision  was  ap- 
proved as  *'  good  sense,"  and  as  such  we  add  our  concurrence 
in  it. 

We  find  no  error  in  the  proceedings.  The  appellant  may 
congratulate  himself  upon  escaping  with  so  moderate  a  ver- 
dict. A  very  much  larger  one  would  have  been  supported  by 
the  evidence,  and  would  have  met  our  hearty  approval. 

Afiirmed.  

Damages  —  Pecuniary  Condition  of  Parties.  —  Pecnniary  circnm* 
ctancea  of  the  parties,  as  affecting  the  measure  of  damages  in  actions  of 
assault  and  battery,  see  note  to  Roioe  v.  Moses,  67  Am.  Dec.  564,  567. 


Weisinger  V.  Cook. 

[67  Mississippi,  611.] 
Dkkd  m  Inoperativk  fob  Want  of  Delivery,  if  after  being  signed  and  ac- 
knowledged by  the  grantor,  he  leaves  it  in  the  custody  of  an  agent,  with 
instructions  to  deliver  it  to  the  grantee  only  in  the  event  of  the  grantor's 
death,  though,  after  such  death,  it  is  delivered  to  the  grantee  by  th» 
agent,  as  directed. 

Powel  and  Powel,  for  the  appellant. 

Perkins  and  Percy,  for  the  appellees. 

Cooper,  J.  Complainant  exhibited  her  bill  in  this  cause- 
against  the  heirs  at  law  of  J.  W.  Stone,  to  cancel  as  a  cloud 
upon  her  title  a  certain  deed  under  which  the  defendants 
claim  title  to  the  lands  described  therein.  She  states  that 
her  husband,  J.  E.  Stone,  was  the  owner  of  said  lands,  aud 
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died  leaving  no  children,  whereupon  said  lands  descended  to 
her  as  his  sole  heir  at  law.  The  facts  in  reference  to  the  exe- 
cution of  the  deed  sought  to  be  canceled,  as  Stated  in  the  bill, 
are,  that  in  October,  1882,  the  said  J.  E.  Stone  prepared,  or 
had  prepared,  a  deed  conveying  said  lands  to  his  father,  J.  W. 
Stone,  which  deed  he  put  among  his  private  papers  in  the  safe, 
of  which,  as  clerk  of  the  chancery  court  of  Tunica  County, 
he  had  control,  where  it  remained  until  some  time  there- 
after, when  the  said  J.  E.  Stone  and  complainant  were  about 
to  start  on  a  visit  to  the  state  of  Florida,  because  of  the  ill- 
health  of  her  said  husband.  At  that  time  J.  E,  Stone  sent 
to  his  oflBce  for  the  deed,  and  acknowledged  its  execution  be- 
fore a  proper  ofl&cer;  and  this  being  done,  he  handed  the  deed 
to  one  Jacques,  his  deputy,  who  had  charge  of  all  his  papers, 
and  directed  him  to  put  it  back  in  the  same  place  where  it 
had  been  kept  from  the  day  he  had  signed  the  same,  never 
intending  to  part  with  the  control  or  possession  of  said  deed 
while  he  lived,  and  not  to  deliver  or  record  the  same  unless 
he,  the  said  J.  E.  Stone,  never  returned, —  meaning,  unless  he 
died. 

The  complainant,  by  her  bill,  avers  "  that  there  was  no  de- 
livery of  said  deed  by  said  J.  E.  Stone  to  the  said  J.  W.  Stone, 
or  to  any  one  for  him.  The  intention  of  J.  E.  Stone  was,  that 
if  he  died  before  he  returned  home  from  Florida,  the  said 
Jacques  was  to  deliver  said  deed  to  said  J.  W.  Stone.  If  he 
did  not  die,  then  the  said  J.  E.  Stone  was  to  have  control  of  the 
same."  The  appellees  demurred  to  the  bill,  on  the  ground  that 
the  facts  stated  show  delivery  of  the  deed.  The  demurrer  was 
sustained,  and  the  complainant  appeals. 

The  demurrer  should  have  been  overruled.  No  delivery  of 
the  deed  is  shown.  On  the  facts  stated,  the  deed  was  never 
out  of  the  custody  of  the  grantor.  It  was  handed  to  Jacques, 
to  be  by  him  deposited  among  the  private  papers  of  the 
grantor,  there  to  remain  until  his  death,  or  until  he  should 
exercise  his  will  over  it  by  dealing  with  it  according  to  hi.i 
pleasure.  The  facts  disclose  no  act  or  purpose  of  a  present 
delivery,  absolute  or  conditional.  They  are  entirely  consist- 
ent with  the  control  of  the  deed  by  the  grantor  during  his 
life,  and  inconsistent  with  his  parting  with  any  power  over  it. 
Mr.  Stone  evidently  thought  that  he  might  dispose  of  his 
estate  by  deed,  executed  according  to  the  forms  of  law,  of 
which  he  remained  in  possession  and  control,  and  which  was 
to  be  operative  only  upon  bis   death.     In  this  he  was  mis- 
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taken:  Cook  v.  Brown,  34  N.  H.  460;  Brown  v.  Brown,  66  Me. 
316;  Prutsman  v.  Baker,  30  Wis.  644;  11  Am.  Rep.  592. 

The  decree  is  reversed,  demurrer  overruled,  and  defendants 
allowed  thirty  days  in  which  to  answer  after  the  mandate 
shall  have  been  filed  in  the  court  below. 


Deeds  —  Sdfficiency  of  Delivery.  — Where  the  grantor  in  a  deed  of  gift 
gave  it  to  one  of  the  subscribing  witnesses,  with  instructions  to  have  it  re- 
corded, and  to  hold  it  as  his  agent  until  he  should  be  dead,  and  then  deliver 
it  to  the  donees,  which  instructions  were  followed,  it  was  decided  that  it  could 
not  take  effect  as  his  present  deed,  nor  as  an  escrow,  but  if  valid  at  all,  it 
must  be  as  a  testamentary  paper,  and  be  proved  accordingly:  Wellborn  v. 
Weaver,  17  Ga.  267;  63  Am.  Dec.  235,  and  particularly  note  243-246;  and 
8e«  also  Jonea  v.  Jones,  6  Conn.  Ill;  16  Am.  Dec.  35,  and  note  43-45. 


KiCHARDS    V.    YaCOARO    &     Co. 
[67  Mississippi,  516.] 

Pbaudulent  Conveyances  —  Burden  of  Proof.  —  If  a  transaction  ia 
shown  to  have  been  made  with  a  fraudulent  purpose  on  the  part  of  the 
grantor,  this  makes  a  prima  facie  case  in  favor  of  those  who  are  entitled 
to  attack  such  deed  or  transfer,  which  must  be  met  by  counter-proof  on 
the  part  of  the  grantee,  or  those  claiming  under  him,  tending  to  show 
that  the  grantee  was  a  purchaser  for  value,  and  without  notice  of  the 
grantor's  fraud. 

Feaud,  Prescmption  Reqarding.  —  While  fraud  is  never  to  be  presumed, 
yet  if  a  transaction  is  shown  to  be  fraudulent  on  the  part  of  one  of  the 
actors,  then  it  is  not  incumbent  on  the  party  attacking  the  transaction 
to  prove  the  fraud  of  the  other  actor  claiming  under  it. 

Smith  and  Powell,  and  Downs  and  Ward,  for  the  appellant. 

F,  B.  Pratt,  and  Calhoon  and  Green,  for  the  appellees. 

Cooper,  J.  Vaccaro  &  Co.  sued  out  an  attachment  against 
one  Ward,  which  was  levied  on  certain  goods  which  the  plain- 
tiflFs  claimed  had  been  sold  by  Ward  to  Richards  for  the  pur- 
pose of  defrauding  his  creditors.  Plaintiffs  sustained  their 
suit  against  Ward,  and  the  present  controversy  is  between 
them  and  Richards,  who  interposed  a  claim  to  the  property 
seized.  On  the  trial  of  the  claimant's  issue,  Ward's  fraudu- 
lent purpose  in  making  the  sale  was  abundantly  shown.  The 
claimant  contended  that  it  devolved  on  the  plaintiffs  to  estab- 
lish not  only  the  fraud  of  Ward,  but  that  he  (the  claimant) 
was  not  a  bona  fide  purchaser  for  value,  but  participated  in, 
or  had  knowledge  of,  Ward's  fraudulent  design.  The  court 
rejected  this  view,  and  instructed  the  jury  that  "if  it  believed, 
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from  the  evidence,  that  the  sale  by  Ward  was  fraudulent  on 
his  part,  then  the  burden  of  proof  is  on  Richards  to  show  to 
your  satisfaction  that  he  purchased  the  goods  for  value,  and 
without  knowledge  of  Ward's  design."  The  giving  of  this 
instruction  is  the  principal  error  assigned. 

There  is  cdnflict  in  the  decisions  and  much  confusion 
among  the  text-writers  on  the  question  involved.  The  effect 
of  the  statute  against  fraudulent  conveyances,  as  held  by 
one  line  of  decisions,  is  about  this:  Conveyances  made  by  a 
grantor  in  fraud  of  his  creditors  are  valid,  unless  it  be  shown 
that  the  purchaser  is  not  a  purchaser  for  value  and  in  good 
faith.  Asother  line  of  authorities  states  the  effect  of  the 
statute  to  be,  that  conveyances  fraudulent  on  the  part  of  the 
grantor  are  invalid  at  the  suit  of  his  creditors,  unless  it  be 
shown  that  the  purchaser  is  a  purchaser  for  value  and  in 
good  faith.  The  authorities  are  uniform  in  declaring  that 
one  who  attacks  a  conveyance  as  fraudulently  made  must 
establish  the  fraud.  The  burden  of  proof  is  upon  him;  and 
he  is  opposed  by  the  presumption  of  good  faith  and  legality 
that  attaches  in  favor  of  the  ordinary  transactions  of  busi- 
ness. The  conflict  of  decisions  arises  a  step  beyond,  when 
the  inquiry  is,  whether  the  plaintiff,  by  proof  of  the  fraud  of 
the  grantor,  has  made  a  prima  facie  case  against  the  grantee, 
entitling  him  to  recover,  in  the  absence  of  any  evidence  by 
his  adversary.  In  Massachusetts,  New  Jersey,  Iowa,  Wis- 
consin, Connecticut,  and  Maryland,  it  is  held  that  the  plain- 
tiff must  not  only  show  fraud  on  the  part  of  the  seller,  but 
participation  in  or  notice  of  it  by  the  buyer:  Bridge  v.  Eggles- 
ton,  14  Mass.  245;  7  Am.  Dec.  209;  Foster  v.  Hall,  12  Pick. 
89;  22  Am.  Dec.  400;  New  York  F.  Ins.  Co.  v.  TooJcer,  35  N.  J. 
Eq.  408;  Tantum  v.  Green,  21  N.  J.  Eq.  364;  Merchants'  Nat, 
Bank  v.  Northrup,  22  N.  J.  Eq.  58;  Adams  v.  Foley,  4  Iowa, 
44;  Fifield  v.  Gaston,  12  Iowa,  218;  Mehlhop  v.  Pettibone,  54 
Wis.  652;  Partelo  v.  Harris,  26  Conn.  480;  Cooke  v.  Cooke,  43 
Md.  524.  On  the  other  hand,  the  courts  of  Pennsylvania, 
New  York,  Alabama,  Texas,  Arkansas,  and  North  Carolina 
hold  that  where  the  fraud  of  the  grantor  is  established,  a 
prima  facie  case  is  made  by  the  plaintiff,  which  must  be  met 
by  the  purchaser  by  evidence  that  he  is  a  purchaser  in  good 
faith,  for  value:  Rogers  v.  Hall,  4  Watts,  359;  Clark  v.  Depeiv, 
25  Pa.  St.  509;  64  Am.  Dec.  717;  Lloyd  v.  Lynch,  28  Pa.  St. 
419;  70  Am.  Dec.  137;  Starin  v.  Kelly,  88  N.  Y.  418;  Hamil- 
ton V.  Blackwell,  60  Ala.  545;  Gordon  v.  Tioeedy,  71  Ala.  202; 


824  Richards  v.  Vaccaro  &  Co.  [Miss. 

Brown  v.  Texas  C.  Hedge  Co.,  64  Tex.  396;  Miller  v.  Fraley,  21 
Ark.  22;  Fullenwider  v.  Roberts,  4  Dev.  &  B.  278;  Worthy  v. 
Caddell,  76  N.  C.  82. 

We  concur  in  the  views  announced  by  those  courts  which 
hold  that  proof  of  fraud  on  the  part  of  the  grantor  is  suffi- 
cient to  entitle  his  creditors  to  subject  the  property  fraudu- 
lently assigned,  in  the  absence  of  evidence  showing  the 
claimant  to  be  a  purchaser  for  value  and  in  good  faith.  We 
fail  to  perceive  why,  in  cases  of  this  character,  the  party  as- 
sailing the  conveyance  shall  be  required  to  assume  the  burden 
of  showing  participation  in  the  fraud  by  the  purchaser,  and 
the  non-payment  of  value  for  the  property  fraudulently  con- 
veyed. 

The  decisions  holding  it  to  be  the  duty  of  the  creditor  to 
establish  not  only  the  fraud  of  the  seller,  but  that  of  the  pur- 
chaser, seem  to  rest  upon  an  undue  extension  of  the  rule  that 
fraud  is  never  to  be  presumed,  but  must  always  be  proved  by 
the  party  alleging  it  to  exist.  This  rule  is  so  well  established 
as  to  have  become  one  of  the  maxims  of  the  law;  but  it  is 
not  true  that  where  a  transaction  has  been  shown  to  be  fraud- 
ulent on  the  part  of  one  of  the  actors,  it  is  incumbent  upon  a 
party  claiming  or  defending  against  it  to  show  the  fraud  of 
the  other  actor  claiming  under  it.  Good  faith  and  legality 
are  presumed  to  exist  in  reference  to  the  ordinary  business 
transactions  of  life,  and  the  burden  is  upon  him  who  asserts 
the  contrary;  but  it  is  otherwise  when  the  transaction  is  itself 
unfair,  or  is  "prima  facie  shown  to  be  illegal:  Wharton  on  Evi- 
dence, sees.  366,  1248;  Bigelow  on  Fraud,  130,  132.  Mr. 
Bigelow,  while  denying  that  the  defense  of  purchase  for  value 
is  new  matter  in  avoidance,  concedes  that  the  plaintiff  proving 
the  fraud  of  the  seller  makes  a  prima  facie  case.  He  says: 
*'A  scrutiny,  however,  of  the  situation,  in  such  a  case,  will 
show  that  the  defense  of  purchase  for  value  is  not  new  matter 
in  avoidance.  The  defendant,  being  a  purchaser  from  one 
having  the  legal  title,  ....  has  himself  acquired  that  title. 
The  plaintiff  can  then  only  have  an  equitable  title,  and  to 
prevail,  he  must  overcome  the  former;  and  this  whether  he 
sues  at  law  or  in  equity.  In  other  words,  he  must  show  that 
the  purchaser's  title  is  bad.  This  he  undertakes  to  do  by  show- 
ing that  the  vendor's  title  was  obtained  from  him  [the  plain- 
tiff] by  the  vendor's  fraud;  and  this  is  sufficient.  But  how 
does  it  become  so?  The  answer  is,  that  in  law  it  shows  pre- 
sumptive notice  to  the  defendant.    The  defendant  is  presumed, 
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prima  facie,  to  be  privy  to  his  grantor's  fraud.  This  presump- 
tion the  defendant  must  now  meet,  but  just  as  he  would  nieet 
any  other  fact  alleged  and  testified  to,  or  presumptively 
fihown,  by  the  plaintiff.  The  defense  is  still  negative,  i.  e.,  de- 
nial. Hence  the  burden  of  proof  is  still  upon  the  plaintiff. 
....  But  it  may  still  be  thought  necessary  to  inquire  whether 
the  plaintiff  himself  has  really  sustained  the  burden  of  proof, 
so  as  to  require  the  defendant  to  come  to  the  support  of  his 
defense  by  merely  showing  fraud.  It  may  be  asked  if  the 
plaintiff  ought  not  to  go  further,  and  though  he  has  made  a 
case  of  fraud  in  the  grantor,  offer  some  definite  evidence  of 
notice,  or  what,  for  the  present  purpose,  is  the  same  thing, 
that  the  conveyance  to  the  defendant  was  voluntary.  The 
answer  of  the  authorities,  though  not  without  here  and  there 
a  discordant  note,  is,  that  evidence  of  the  fraud  is  enough,  and 
this  whether  the  case  be  one  of  fraud  on  creditors  or  fraud  on 
a  vendor.  Such  is  the  better  answer  in  those  states  in  which, 
in  cases  of  fraud  upon  creditors,  notice  to  the  purchaser  is 
fiufficient  to  defeat  his  title." 

There  are  two  classes  of  suits  at  law  so  nearly  analogous  to 
suits  by  creditors  to  subject  property  fraudulently  conveyed, 
that  it  is  difficult  to  draw  a  distinction  between  them  suffi- 
cient to  warrant  the  application  of  different  rules  of  procedure. 
These  are  suits  by  one  whose  property  iias  been  secured  by  the 
fraud  of  the  vendee,  and  who  sues  to  recover  it  from  another 
claiming  under  the  fraudulent  vendee,  and  suits  by  an  indorsee 
of  a  bill  or  note  against  the  maker,  who  defends  upon  the 
ground  that  the  instrument  was  secured  by  the  fraud  of  the 
payee.  In  these  cases  it  has  been  uniformly  held  that  proof 
of  the  fraud  of  the  vendee  of  the  property,  or  payee  of  the 
note,  imposes  upon  the  party  claiming  under  him  the  duty  of 
showing  that  he  is  a  purchaser  for  value  and  in  good  faith: 
Bailey  v.  Bidwell,  13  Mees.  &  W.  73;  Fitch  v.  Jones,  32  Eng. 
L.  &  Eq.  134;  Paton  v.  Coit,  5  Mich.  505;  72  Am.  Dec.  58; 
Clark  V.  Pease,  41  N.  H.  414;  Bigelow  on  Fraud,  132;  Spira 
V.  Hornihall,  77  Ala.  137;  Easter  v.  Allen,  8  Allen,  7;  Morgan 
V.  Morse,  13  Gray,  150;  Haskins  v.  Warren,  115  Mass.  514. 
Proof  that  the  purchaser  bought  for  value,  the  price  paid 
being  adequate,  is  generally  held,  in  the  absence  of  other  evi- 
dence showing  notice  of  the  fraud,  to  raise  the  presuuiption 
of  good  faith:  Starin  v.  Kelly,  88  N.  Y.  418;  Shores  v.  Doherty, 
65  Wis   153;  Spira  v.  Hornthall,  77  Ala.  137. 

In  view  of  the  very  full  instructions  secured  by  the  claim- 
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ant  in  this  case,  we  deem  it  unnecessary  to  consider  whether 
the  first  instruction  for  the  plaintiffs  is  technically  accurate, 
in  announcing  the  proposition  that  proof  of  the  fraud  of  the 
seller  shifted  the  burden  of  proof  to  the  claimant,  or  whether, 
as  contended  by  Mr.  Bigelow,  the  instruction  should  have  been 
that  such  proof  made  a  prima  facie  case  for  the  plaintiffs, 
which  it  was  incumbent  upon  the  claimant  to  meet  by  the 
production  of  evidence  sufficient  to  restore  the  equilibrium. 
The  distinction  is  technical,  and  it  is  manifest  that  in  this 
case  it  was  not  influential  in  producing  the  result  reached. 

This  disposes  of  the  errors  assigned,  except  the  action  of 
the  court  in  refusing  the  second  instruction  asked  by  the 
claimant.  The  substance  of  this  instruction  is  but  a  repeti- 
tion of  the  matters  distinctly  specified  in  the  other  instruction 
given  for  the  claimant,  and  under  such  circumstances  its  re- 
fusal cannot  be  ground  of  error. 

The  judgment  is  affirmed. 


Fraudulent  Conveyances  —  Burden  of  Proof.  —  The  bnrden  of  proof 
is  upon  the  grantee  in  a  deed  executed  to  him  by  an  insolvent  debtor,  in 
payment  of  an  existing  debt,  to  show  that  the  consideration  paid  for  the 
conveyance  was  both  valuable  and  adequate,  when  another  creditor  who  has 
reduced  his  debt  to  jujigment  attacks  the  coaveyauce  for  fraud:  Mobile  SatK 
Bank  v.  McDonnell,  89  Ala.  434;  18  Am.  St.  Rep.  137,  and  note. 
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[67  Mississippi,  620.] 

Insurance  —  Parol  Waiver. — Notwith.standing  a  Condition  in  thr 
Policy  of  Insurance  that  "it  is  understood  and  agreed  that  the  agents 
of  this  company  have  no  authority  in  any  manner,  or  by  any  act  or 
omission  whatever,  either  before  or  after  making  this  contract,  to  waive, 
alter,  modify,  strike  from  this  policy,  or  otherwise  to  change  any  of 
its  conditions  or  restrictions,  except  by  distinct,  specific  agreement, 
clearly  expressed  and  indorsed  hereupon,  and  signed  by  the  agent  mak- 
ing it,"  a  parol  waiver  by  an  agent,  of  defects  in  proof  of  loss,  i» 
effectual. 

Insurance  —  General  Agent,  Who  is.  —  One  who  is  appointed  by  an 
insurance  company  in  one  state  as  its  agent  for  the  transaction  of  the 
business  of  insurance  in  another  state  during  a  designated  year,  and 
who  is  authorized  to  make  contracts  of  insurance  and  to  issue  policies, 
is  a  general  agent;  and  his  principal  is  bound  by  a  notice  to  him,  or  by 
anything  said  or  done  by  him  in  relation  to  the  contract  or  risk,  either 
before  or  after  the  contract  is  made. 

Insurance.  —  Condition  Avoiding  Policy  if  Interest  of  the  Insured 
BB  Other  than  an  Absolute  Fee-simple   means   only  that  he  shall 
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not  have  a  limited  interest,  1)ut  shall  claim  and  hold  under  a  conveyance 
purporting  to  invest  him  with  an  estate  in  fee;  but  an  applicant  for  in- 
Burance  is  not  called  npon  to  settle  questions  of  title  with  very  great 
precision,  and  the  fact  that  there  is  a  naked  legal  title  outstanding  will 
not  avoid  the  policy  if  the  assured  is  the  entire  beueficial  owner  of  the 
premises. 

Action  of  W.  B.  and  T.  B.  Bowdre  against  the  Phenix 
Insurance  Company,  of  Brooklyti,  New  York,  to  recover  for 
the  loss  of  plaintiffs'  residence  by  tire.  The  policy  which 
had  been  issued  to  the  plaintiffs  contained  two  conditions 
which  were  relied  upon  by  the  defense,  the  first  of  which  was 
as  follows:  "And  as  a  part  of  the  preliminary  proofs  of  loss, 
the  assured  shall  procure  the  duly  verified  certiiicate  of  some 
reliable  and  responsible  builder,  in  detail,  as  to  the  actual 
cash  value  of  such  building,  made  before  said  fire,  which 
shall  be  attached  to  and  form  a  part  of  such  proofs."  The 
other  condition  was  as  follows:  "It  is  understood  and  agreed 
that  the  agents  of  this  company  have  no  authority  in  any 
manner,  or  by  any  act  or  omission  whatsoever,  either  before 
or  after  making  this  contract,  to  waive,  alter,  modify,  strike 
from  this  policy,  or  otherwise  to  change  any  of  its  conditions 
or  restrictions,  except  by  distinct,  specific  agreement,  clearly 
expressed  and  indorsed  hereupon,  and  signed  by  the  agent 
making  it.  Nor  shall  silence  upon  receipt  of  notice  of  breach 
of  any  condition  or  restrictions  herein,  or  failure  to  declare 
this  policy  forfeited  thereby,  or  the  issuance  of  any  renpwal 
or  new  policy,  or  the  acceptance  of  any  premium  or  other 
money,  or  any  other  act  or  omission  whatsoever  by  any  agent 
of  this  company,  whether  with  or  without  knowledge  of  such 
breach,  or  whether  before  or  after  the  making  of  this  contract, 
work  any  waiver  of  such  conditions  or  restrictions,  or  affect 
any  estoppel  against  this  company,  or  deprive  it  of  any  for- 
feiture or  defense,  either  in  law  ©r  in  equity,  to  an  action  upon 
this  policy."  The  policy  was  countersigned  and  issued  by 
T.  P.  Hill,  agent  of  the  insurance  company  at  Senatobia,  Mis- 
sissippi. He  was  provided  with  blank  printed  policies  signed 
by  the  president  and  secretary  of  the  insurance  company,  and 
i-t  was  his  custom  to  make  contracts  of  insurance,  and  fix  the 
rate,  receive  the  premium,  and  issue  policies,  first  filling  in 
the  written  portions.  He  transmitted  to  the  company  dailv 
a  report  of  his  business.  His  certificate  or  comniipsion  showed 
his  appointment  as  agent,  "with  full  power  to  receive  propos- 
als for  insurance  against  loss  and  damage  by  fire  in  Senato- 
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bia,  Mississippi,  and  vicinity,  to  fix  rates  of  premium,  to 
receive  moneys,  and  to  countersign,  issue,  renew,  and  consent 
to  the  transfer  of  policies  of  insurance  signed  by  the  president 
and  secretary,  to  the  said  Phenix  Insurance  Company,  sub- 
ject to  the  rules  and  regulations  of  said  company,  and  to  sucn 
instructions  as  may  from  time  to  time  be  given  by  its  offi- 
cers." The  certified  transcript  from  the  auditor's  office  showed 
that  T.  P.  Hill  was  in  the  list  of  agents  appointed  in  the  state 
by  the  insurance  company,  and  that  the  certificate  of  his 
appointment,  signed  by  the  president  and  secretary,  was  as 
follows:  "This  is  to  certify  that  the  persons  named  in  this 
schedule  have  been  duly  appointed  by  the  Phenix  Insurance 
Company,  of  Brooklyn,  New  York,  as  its  agents  for  the  trans- 
action of  the  business  of  insurance  in  the  state  of  Mississippi 
during  the  year  1888."  Soon  after  the  plaintiffs'  house  was 
burned,  they  applied  to  the  agent.  Hill,  and  asked  him  wliat 
should  be  done  to  collect  the  money.  He  answered  that 
notice  of  the  loss  mu^  be  given  to  him,  and  thereupon  wrote 
out  said  notice,  addressed  to  himself;  it  was  then  signed 
by  one  of  the  plaintiffs  and  taken  by  Hill,  who  further  in- 
formed plaintiffs  that  they  must  make  proof  of  loss,  and 
copied  for  them  a  form  of  proof  which  plaintiffs  recopied  and 
returned  to  the  agent  duly  signed.  The  agent  suggested  some 
corrections,  which  were  made,  after  which  he  received  the 
proof,  declared  it  correct,  and  forwarded  it  to  the  company. 
The  proof  so  forwarded  did  not  contain  any  builder's  esti- 
mate, as  required  by  the  policy,  the  agent  having  declared  to 
plaintiff"  that  he  did  not  think  it  necessary,  unless  the  com- 
pany should  ask  for  it.  The  proofs,  so  prepared  and  delivered 
to  the  agent,  were  by  him,  on  or  about  the  22d  of  September, 
1888,  forwarded  to  the  general  agent  of  the  conipany  at  Chi- 
cago. On  the  28th  of  September  the  general  agent  sent  a 
registered  letter  to  the  plaintiff's  at  Senatobia,  calling  attention 
to  the  omission  of  the  builder's  estimate  from  the  proofs  of 
loss,  and  declaring  that  this  estimate  was  indispensable,  and 
that  the  general  agent  would  not  receive  the  proof  of  loss 
without  it.  The  plaintiff's  had,  however,  changed  their  post- 
office  address  from  Senatobia  to  Coldwater,  of  which  fact  tlie 
general  agent  of  the  company  had  no  notice,  and  tiiis  letter, 
on  that  account,  failed  to  reach  the  plaintiffs  until  about  tlie 
expiration  of  the  time  for  furnishing  proof  of  the  loss.  On 
September  29th,  plaintiffs  wrote  the  conjpuny  again,  send- 
ing a  copy  of  the  proof  of  loss,  made  under  the  direction  and 
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corrected  by  the  agent,  and  in  the  letter  stated  that  a  written 
statement  of  the  fire  had  been  given  to  the  agent,  Hill.  This 
latter  letter,  though  received  at  Chicago  on  the  4th  of  October, 
was  never  answered.  On  receiving  the  letter  from  the  general 
agent  at  Chicago,  the  plaintiflFs  again  consulted  the  agent, 
Hill,  at  Senatobia,  who  still  thought  that  the  builder's  esti- 
mate was  unnecessary.  One  was,  however,  obtained  by  the 
plaintifiF  and  sent  to  the  general  agent  on  the  23d  of  October. 
It  was  received  on  the  30th  of  the  same  month,  and  the  gen- 
eral agent,  in  acknowledging  its  receipt,  declared  that  the 
time  had  expired  and  that  the  policy  had  been  forfeited.  The 
title  to  the  property  insured  had  been  purchased  by  the  exec- 
utors of  plaintififs'  grandfather,  who  had  taken  title  in  them- 
selves for  the  benefit  of  the  plaintiffs  and  their  brothers  and 
sisters.  In  doing  so,  these  executors  were  acting  under  a 
devise  in  the  will,  and  the  property  so  purchased,  or  the  pro- 
ceeds, was,  by  the  terms  of  the  will,  to  be  divided  between 
the  plaintiffs  and  their  brothers  and  sisters  when  the  youngest 
arrived  at  age.  The  plaintiffs  had  succeeded  to  the  title  of 
all  their  brothers  and  sisters.  Verdict  and  judgment  for  the 
plaintiff;  defendant  appealed. 

Shands  and  Johnson,  and  W.  R.  Harper ,  for  the  appellant. 

Oglesby  and  Taylor,  for  the  appellees. 

Woods,  C.  J.  The  various  defenses  presented  by  the  de- 
fendant corporation  in  the  court  below,  on  the  grounds  of 
overvaluation  of  the  property  destroyed,  the  vacant  and  un- 
occupied condition  of  the  house  when  burned,  the  occurrence 
of  the  fire  through  the  negligence  of  the  plaintiffs,  and  the 
institution  of  plaintiffs'  suit  before  resort  was  had  to  arbitra- 
tion have  been  abandoned,  as  we  are  led  to  believe.  If  mis- 
taken in  this,  they  must  now  be  abandoned,  when  we  declare 
them  to  be  without  merit. 

The  two  other  defenses  are  these,  viz.:  1.  The  failure  of 
plaintiffs,  for  more  than  thirty-six  days  after  the  loss  occurred, 
to  furnish  the  defendant  with  complete  proof  of  loss,  including 
a  builder's  estimate  as  to  the  value  of  the  property;  2.  Tlie 
inability  of  the  plaintiffs  to  show  that  they  were  the  owners 
of  the  property  in  absolute  fee-simple. 

Let  us  examine  these  propositions  in  order,  and  with  some 
minuteness. 

1.  The  plea  going  to  the  matter  of  the  failure  to  furnish 
proof  of  loss  complete,  including  the  builder's  estimate,  is  con- 
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fessed,  and  sought  to  be  avoided  by  an  allegation  of  waiver  as 
to  the  requirement  of  the  policy  touching  the  furnishing  of  the 
builder's  estimate  by  one  Hill,  the  agent  of  the  defendant  cor- 
poration at  Senatobia,  and  the  agent  who  made  the  contract 
for  insurance  with  and  issued  to  the  plaintiffs  the  policy  sued 
upon. 

There  is  a  sharp  and  irreconcilable  conflict  in  the  testimony 
on  this  point.  The  evidence  of  one  of  the  plaintiffs  satisfac- 
torily establishes  a  waiver  by  the  agent,  Hill,  and  the  evidence 
of  the  agent.  Hill,  with  equal  distinctness  denies  any  waiver. 
This  question  of  fact  was  submitted  to  the  jury,  under  fair 
instructions  from  the  court,  and  the  issue  found  for  plaintiffs. 
There  is  left  for  our  determination  the  sufliciency  of  the  proof 
to  establish  the  contention  that  Hill  was  not  a  mere  local 
agent,  with  very  narrow  powers,  but  that  he  was  a  general 
agent  in  a  limited  territory,  clothed  with  powers  ample  enough 
to  authorize  him  to  do  that  particular  act  which  it  is  alleged 
he  performed  on  this  occasion,  viz.,  waive  a  part  of  the  re- 
quired proof  of  loss. 

It  may  be  remarked  at  this  point  that  the  contention  of 
appellant's  counsel  that  there  can  be  no  parol  waiver  by  rea- 
son of  the  provision  in  the  policy  that  such  waiver  shall  be 
only  by  writing  indorsed  on  the  policy  is  not  maintainable. 
In  New  Orleans  Ins.  Ass^n  v.  Matthcivs,  65  Miss.  301,  this 
court  said  that  such  parol  waiver  might  be  made,  despite  such 
provision  in  the  policy  requiring  it  to  be  done  in  writing,  and 
especially  that  such  stipulation  applies  only  to  those  condi- 
tions and  provisions  which  relate  to  the  formation  and  con- 
tinuance of  the  contract  of  insurance,  and  are  essential  to  its 
binding  force  while  it  is  running,  and  does  not  apply  to  con- 
ditions which  are  to  be  performed  after  loss  has  occurred. 

But  was  Hill  the  agent  of  the  defendant  corporation  in 
such  sense  as  made  him  capable  of  waiving  the  production 
of  the  builder's  estimate  in  this  case?  It  is  distinctly  shown 
by  the  record  that  on  February  24,  1888,  Hill  was  "appointed 
by  the  Phenix  Insurance  Company,  of  Brooklyn,  New  York, 
as  its  agent  for  the  transaction  of  the  business  of  insurance 
in  the  state  of  Mississippi  during  the  year  1888." 

Under  this  appointment,  was  Hill  simply  a  solicitor  of  in- 
surance,—  a  mere  runner  engaged  in  hunting  up  persons 
desiring  or  needing  insurance?  or  was  he  the  agent  of  the 
company  in  that  larger  sense  that  made  him  stand  for  and 
represent  the  corporation  in  its  dealings  with  those  doing  busi- 
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ness  with  it?  All  that  could  be  done  by  any  officer  of  the 
company  in  the  management  of  its  accustomed  business  at 
Senatobia  was  clearly  within  the  scope  of  Hill's  authority. 
Having  constituted  Hill  "  its  agent  for  the  transaction  of  the 
business  of  insurance  in  the  state  of  Mississippi  during  the 
year  1888,"  the  company  had  done  more  than  create  him  a 
mere  local  agent  with  limited  powers.  It  had  conferred  upon 
him  authority  which  justified  a  person  dealing  with  him  in 
regarding  him  as  its  general  agent,  and  as  authorized  to  waive 
a  simple  condition  required  to  be  performed  by  the  insured 
after  loss. 

But  the  controversy  would  appear  to  have  been  put  an  end 
to  in  this  state  by  the  opinion  of  this  court  in  the  case  of 
Rivara  v.  Queen^s  Insurance  Co.,  62  Miss.  728.  Judge  Arnold, 
in  that  case,  said:  "The  powers  of  insurance  agents  to  bind 
their  companies  are  varied  by  the  character  of  the  functions 
they  are  employed  to  perform.  Their  powers  may  be  limited 
by  the  companies  in  this  respect,  but  parties  den  ling  with  them 
as  to  matters  within  the  real  or  apparent  scope-  of  their  agency 
are  not  affected  by  such  limitations,  unless  they  had  notice  of 
the  same.  An  insurance  agent  clothed  with  the  authority  to 
make  contracts  of  insurance,  or  to  issue  policies,  stands  in  the 
stead  of  the  company  to  the  insured.  His  acts  and  declara- 
tions in  reference  to  such  business  are  the  acts  and  declara- 
tions of  the  company.  The  company  is  bound,  not  only  by 
notice  to  such  agent,  but  by  anything  said  or  done  by  him  in 
relation  to  the  contract  or  risk,  either  before  or  after  the  con- 
tract is  made." 

We  are  clearly  of  opinion,  therefore,  that  Hill  was  a  general 
agent  of  defendant,  and  that  he  might  waive  the  production  of 
the  builder's  estimate.  The  jury  having  found  the  facts  for 
plaintiffs,  as  already  stated  by  us,  and  there  being  proof 
to  support  that  finding,  we  conclude  that,  on  this  branch  of 
the  case,  the  contention  of  appellant  is  untenable. 

2.  Let  us  now  consider  the  remaining  ground  of  defense. 
The  fourth  condition  in  the  policy  of  insurance  stipulates  that 
"  if  the  interest  of  the  assured  in  the  property  be  other  than 
an  absolute  fee-simple  title,  ....  it  must  be  so  represented 
to  the  company  and  so  expressed  in  the  written  part  of  this 
policy." 

It  appears  that  no  written  application  for  insurance  was 
ever  made  by  the  assured,  and  one  of  the  plaintiffs  testified 
that  he  thought  he  represented  orally  to  Hill  that  plaintiffs 
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were  the  owners  of  the  property.  Leaving  out  of  considera- 
tion, however,  any  effect  this  proof  was  legitimately  entitled 
to,  is  the  company's  contention  maintainable  as  an  inde- 
pendent proposition  in  the  case? 

In  support  of  their  position,  appellant's  counsel  refer  us  to 
the  outstanding  legal  title  in  the  surviving  executor  of  Merri- 
weather,  and  to  the  supposed  imperfection  in  the  execution  of 
the  deed  from  Ward,  the  attorney  in  fact,  to  the  plaintiffs,  and 
insist  that  it  is  thereby  shown  that  there  is  not  an  absolute 
fee-simple  title  in  the  appellees.  By  the  insertion  of  those 
words  in  the  conditions  of  its  policies,  can  it  be  successfully 
maintained  that  the  insurance  company  meant  that  every  loss 
occurring  under  its  policies,  in  which  the  assured  should  be 
unable  to  show  a  title  indefeasible  and  good  against  the  world, 

—  a  title  free  from  every  defect,  real  or  seeming,  and  on  which 
not  the  smallest  cloud  rested,  —  should  be  borne  by  the  as- 
sured? To  tolerate  such  an  opinion  would  be  equivalent  to 
holding  that  the  company  had  deliberately  set  a  trap  to  en- 
snare the  simple-minded  and  unwary.  The  contract  of  indem- 
nity in  multitudes  of  cases,  all  over  the  land,  would  prove  only 
a  delusion  and  a  snare  to  the  victims  of  premeditated  cun- 
ning. We  cannot  believe  that  any  honestly  directed  and  fair- 
dealing  company  will  deliberately  undertake  the  management 
of  its  business  on  such  basis. 

What  is  meant,  then,  by  the  words  "absolute  fee-simple  title," 
in  this  connection?  It  can  only  mean  that  the  assured  did 
not  have  a  limited  interest  in  the  property,  but  that  he  claimed 
and  held  under  a  deed  of  conveyance,  or  other  evidence  of 
title,  purporting  to  invest  them  with  an  estate  in  fee-simple. 
It  can  only  mean  that  the  assured  held  under  a  paper  title 
conferring  upon  them  this  sort  of  estate  as  contradistinguished 
from  any  limited  and  inferior  one.  The  reason  for  this  dis- 
tinction is  obvious.  The  insurer  will  not  deal  with  or  take  the 
great  risk  of  indemnifying  against  loss  and  damage  a  mere 
tenant,  lease-holder,  or  other  person  claiming  and  having  only 
some  qualified  interest  in  the  property;  but  this  contract  for 
indemnity  will  be  made  only  with  the  person  having  the  title, 

—  the  beneficial  owner,  —  the  person  having  the  absolute,  i.  e., 
the  vested  as  opposed  to  the  contingent  or  conditional,  title. 

It  was  well  said  by  the  court  in  Liverpool  etc.  Ins.  Co.  v.  Mc- 
Guire,  52  Miss.  231:  "Parties  applying  for  insurance  are  not 
called  on  to  settle  questions  of  title  with  very  great  precision." 
We  repeat  and  emphasize  the  remark  here. 
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Applying  these  principles  to  the  case  at  bar,  we  will  see  tliat 
plaintiffs  are  the  sole,  undisputed,  beneficial  owners  of  the  prop- 
erty in  question,  holding  under  a  conveyance  purporting  to  in- 
vest them  with  an  estate  in  fee-simple.  The  truth  is,  so  far  as 
this  record  discloses,  plaintiffs  are  the  only  persons  on  earth  hav- 
ing any  sort  of  interest  in  or  claim  of  beneficial  ownership  to  the 
premises.  There  is,  at  the  utmost,  a  mere  naked  legal  title  out- 
standing in  one  of  the  three  surviving  executors  of  Merri- 
weather,  and  this  executor  is  the  mere  trustee  of  the  title  for 
these  very  plaintiffs  and  their  brothers  and  sisters,  all  of  said 
brothers  and  sisters  having  conveyed  their  undivided  interests 
to  these  plaintiffs.  Will  any  one  deny  that  plaintiffs  might 
not,  if  thought  necessary  to  protect  their  title,  go  into  a  court 
of  chancery  and  immediately  have  the  naked  legal  title  di- 
vested out  of  the  trustee  and  invested  in  themselves? 

The  appellees  are  the  real  owners  of  the  premises;  they  are 
the  sole  owners  asserting  title;  and  they  must  bear  the  total 
loss  involved  in  the  destruction  of  the  building,  unless  we  shall 
hold  the  company  liable. 

Substantial  right  and  indubitable  justice  are  in  the  views  we 
have  enunciated,  and  they  must  be  upheld  and  enforced  by  an 
aflBrmance  of  the  action  of  the  court  below. 

AflBrmed.  

Insurance.  — General  Agent,  Who  is:  See  Famum  v.  Phoenix  Ina.  Co., 
83  Cal.  246;  17  Am.  St.  Rep.  233;  Continental  Ina.  Co.  v.  Ruckman,  127  111. 
364;  11  Am.  St.  Rep.  121;  Travelers  Ins.  Co.  v.  Harvey,  82  Va.  949. 

Insurance.  —  Parol  Waiver  of  Condition:  See  Wheaton  y.  North  Bntish 
etc  Ins.  Co.,  76  Cal.  415;  9  Am.  St.  Rep.  216,  and  particularly  note  229-238; 
Famum  v.  Phoenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233,  and  note; 
Burlington  etc.  Ins.  Co.  v.  Gibbons,  43  Kan.  15;  ante,  p.  118,  and  note;  Oerman 
Ins.  Co.  V.  Gray,  43  Kan.  497;  ante,  p.  150,  and  note.  Where  the  policy  ex- 
pressly states  that  the  company  will  not  be  responsible  for  any  agreement 
made  by  its  agents  except  such  as  shall  be  indorsed  upon  the  policy  in  writ- 
ing, an  agent  cannot  bind  the  company  by  a  verbal  waiver  of  a  condition: 
Knuclson  v.  Hekla  F.  Ins.  Co.,  75  Wis.  198.  To  constitute  a  waiver,  the  com- 
pany must,  by  some  act  of  its  agent  having  real  or  apparent  authority,  have 
done  something  that  induced  the  insured  to  do  or  not  to  do  something 
whereby  he  was  prejudiced:   Wadert  v.  State  Ins.  Co.,  19  Or.  261. 
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Buckley  and  Son  v.  Dunn. 

[67  Mississippi,  710.] 

Ckkditob  has  No  Right  to  the  Personal  Labor  of  his  Debtor,  and  there- 
fore cannot  complain  if  such  labor  is  given  to  another. 

ElxEcuTiON  —  Proceeds  ov  Contract  Made  in  Wife's  Name.  —  If  a  wife 
enters  into  a  contract  to  get  out  cross-ties  for  a  railway  company,  and 
her  husband  conducts  the  business  for  her,  the  ties  are  not  subject  to  ex- 
ecution in  favor  of  his  creditors,  though  the  contract  was  made  in  her 
name  for  the  purpose  of  preventing  the  ties  from  being  subject  to  such 
execution. 

The  question  in  this  case  was,  whether  certain  cross-ties 
were  subject  to  execution  under  a  judgment  against  George  R. 
Oliphant  and  in  favor  of  J.  C.  Dunn.  The  judgment  debtor 
was  desirous  of  engaging  in  the  business  of  getting  out  cross- 
ties  for  a  certain  railway,  and  applied  to  J.  E.  Buckley  and 
Son  for  advances  with  which  to  carry  on  business.  They  re- 
fused to  make  such  advances,  because  of  the  judgment  against 
him,  and  he  thereupon  suggested  the  making  of  a  contract  and 
conducting  the  business  in  the  name  of  his  wife.  This  was  ac- 
cordingly done,  and  Buckley  and  Son  advanced  the  money  re- 
quired to  carry  on  the  business.  The  contract  in  the  name  of 
Oliphant's  wife  was  made  by  him  for  her,  and  in  her  name,  and 
she  assented  to  it,  and  to  the  transaction  of  the  business  in  her 
name.  She  had  no  property  of  any  consequence,  and  no  busi- 
ness experience,  and  her  husband  managed  and  attended  to 
the  entire  business.  The  ties  were  got  from  land  owned  by 
another  party,  under  a  contract  purporting  to  be  with  Oli- 
phant, agent  of  his  wife.  The  court,  at  the  request  of  plain- 
tififs,  instructed  the  jury  as  follows:  "  If  the  contract  was  merely 
placed  in  the  name  of  Mrs.  Oliphant  for  the  purpose  of  placing 
its  earnings  beyond  the  reach  of  G.  R.  Oliphant's  creditors, 
and  if  the  jury  believe  that  the  real  contracting  party  was  G. 
R.  Oliphant,  and  not  Mrs.  Oliphant,  and  in  good  faith  on  her 
credit,  and  that  the  contract  was  really  G.  R.  Oliphant's,  the 
plaintiflF  is  entitled  to  a  verdict,  and  the  jury  will  so  find. 
Whilst  the  law  cannot  compel  a  debtor  who  is  insolvent  to 
work,  and  whilst  the  law  recognizes  it  as  the  first  duty  of 
every  man  to  provide  for  his  family,  yet  the  law  does  not  allow 
a  man  to  place  his  services  and  the  fruits  of  his  labor  and  skill 
beyond  the  reach  of  his  creditors  by  making  contracts  in  the 
name  of  his  wife  as  a  mere  cover;  and  if  the  jury  believe,  from 
all  the  facts  and  circumstances,  that  the  contract  was  placed 
by  G.  R.  Oliphant  in  Mrs.  Oliphant's  name  merely  as  a  cover 
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to  protect  its  assets  from  Oliphant's  creditors,  then  the  placing 
of  such  contract  in  the  name  of  his  wife  was  to  hinder  and 
delay  and  defraud  the  creditors  of  Oliphant,  and  the  debt  in 
the  hands  of  the  garnishee,  except  the  debt  of  N.  0.  &  N.  E. 
R.  R.  Co.,  for  5,260  ties,  delivered  January  2,  1890,  are  liable 
to  the  judgment."  Verdictand  judgment  for  plaintiff.  Claim- 
ant appealed. 

Witherspoon  and  Witherspoon,  for  the  appellants. 

T.  A.  Woody  and  Fewell  and  Brahan,  for  the  appellees. 

Cooper,  J.  Since  the  law  undoubtedly  is,  that  creditors 
have  no  lien  upon  or  right  to  the  labor  of  their  debtors,  wy  are 
unable  to  perceive  upon  what  principle  the  creditor  can  sub- 
ject to  his  debt  the  product  of  that  labor  where,  when  it  comes 
into  existence,  it  is  the  property  of  another.  The  creditor  can- 
not impute  fraud  to  the  transaction  by  which  the  debtor  gives 
his  labor  to  his  wife,  for  the  creditor  has  no  legal  or  equitable 
right  to  that  labor.  If  by  his  labor  the  debtor  produces  prop- 
erty which  is  his  own,  he  may  not  give  the  property  thus  pro- 
duced to  the  wife  to  prevent  it  being  subjected  to  his  debts. 
But  this  is  because  the  law  recognizes  an  equity  in  the  cred- 
itor to  be  paid  out  of  such  property.  It  is  quite  a  different 
proposition  to  assert  that  creditors  have  a  right  to  the  personal 
labor  of  their  debtors,  and  that  if  the  debtor  gives  that  to  an- 
other, the  creditor  may  complain  as  of  a  fraudulent  scheme  to 
defeat  his  demand. 

It  is  perfectly  clear  that  Oliphant  refused  to  make  the  con- 
tract out  of  which  the  debt  garnished  arose  because  of  the  ap- 
prehension that  the  product  of  the  contract  would  be  subjected 
to  the  appellee's  judgment.  It  is  equally  certain,  as  a  princi- 
ple of  law,  that  the  creditor  could  not  coerce  him  to  make  it, 
or  to  perform  any  labor  under  it  when  made  by  the  wife.  It 
is  impossible  to  change  the  nature  of  the  thing  done,  by  epi- 
thets. Oliphant  might  lawfully  have  refused  to  make  the 
contract  to  supply  the  cross-ties  to  the  railroads,  and  so,  also, 
he  could  lawfully  give  to  his  wife  his  labor  and  supervision  in 
the  execution  of  the  contract  made  by  her,  and  this,  whether 
the  contract  was  made  by  her  acting  personally,  or  by  her  act- 
ing through  her  husband  as  her  agent.  Calling  what  was  done 
"a  fraudulent  device,"  or  "cover,"  cannot  change  its  nature, 
nor  the  legal  results  that  flow  from  it. 
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The  verdict  and  judgment  should  have  been  for  the  claim 
ants. 

Judgment  reversed,  and  cause  remanded. 

Debtor  and  Creditob.  —  A  creditor  has  no  claim  upon  his  debtor's  ser- 
vices, and  baa  no  right  to  compel  the  debtor  to  work  and  earn  money  for  his 
benefit,  nor  is  he  defrauded  if  the  debtor  chooses  to  work  for  another  gratui* 
tously:  EUen  t.  Cmradi,  39  Minn.  242;  12  Am.  St.  Bep.  641,  and  note. 
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Judgments,  Motions  to  Vacate.  —  Under  section  68  of  the  Practice  Act 
of  Nevada,  authorizing  courts  to  grant  relief  against  judgment  obtained 
against  a  party  through  his  mistake,  iuadvertence,  or  excusable  neglect, 
relief  cannot  be  granted  to  a  party  on  whom  summons  has  been  per- 
sonally served,  and  the  service  of  process  on  the  managing  ageut  of  a 
corporation  is  a  personal  service  on  the  corporation  itself. 

JlHKJMENT,  Reliee  AGAINST,  IN  EQUITY.  —  An  averment  in  a  complaint  seek- 
ing relief  against  a  judgment,  that  the  plaintiff  against  whom  the  judg- 
ment was  rendered  was  not  indebted  to  the  defendant  in  any  sum 
whatever,  is  a  sufficient  statement  of  a  meritorious  defense  to  the  origi- 
nal action. 

Judgment,  Relief  against,  in  Equity. — Though  a  part  of  the  sum  for 
which  a  judgment  was  rendered  was  justly  due,  a  court  of  equity  will 
grant  relief  if  such  judgment  was  procure!  through  fraud  and  con- 
spiracy, and  was  for  a  much  larger  sum  than  was  due. 

Judgment,  Notice  of  Fraud  in  Procuring.  —  When  one  knows  that  the 
pendency  of  an  action  and  the  service  of  summons  therein  have  been 
concealed  from  the  defendant,  he  is  sufficiently  put  on  inquiry  as  to  the 
defendant's  rights;  and  if  he  becomes  a  purchaser  at  an  execution  sale 
based  upon  a  judgment  recovered  in  such  action,  he  is  not  entitled  to 
the  rights  of  an  innocent  purchaser.  A  complaint  seeking  relief  from 
Buch  judgment,  and  the  sale  made  thereunder,  need  not  affirmatively 
allege  that  such  purchaser  knew  that  the  judgment  defendant  had  a 
meritorious  defense  to  the  action. 

FuacHASER  Bona  Fidk,  Who  is  not.  —  One  is  not  entitled  to  protection 
as  an  innocent  purchaser  from  the  fact  that  he  did  not  participate 
in  a  fraud,  if  he  knew  that  it  was  being  or  had  been  committed.  Hav- 
ing this  knowledge,  he  was  bound  to  inquire  what  were  the  rights  of  tha 
party  against  whom  the  fraud  was  practiced. 

Judgment,  Relief  from.  —  Siatute  of  Limitation  declaring  the  time 
within  which  action  shall  be  commenced  for  relief  on  the  ground  of 
▲M.  St.  Ekf.,  Vol.  XIX  —  22  837 
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firand  applies  to  actions  for  relief  from  judgment  obtained  by  fraud  and 
conspiracy;  and  if  commenced  within  the  time  therein  limited,  an  action 
cannot  be  treated  as  barred  by  laches. 

Crittenden  Thornton,  for  the  appellant. 
Macmillan  and  Hannah,  for  the  respondent. 

Hawley,  J.  This  is  an  action  in  equity  to  set  aside,  upon 
the  ground  of  fraud,  the  judgment,  execution,  certificate  of 
sale,  and  deeds  thereunder,  in  the  suit  of  Gould  v.  Lang  Syne 
O.  M.  Co.,  and  to  compel  the  respondent  to  convey  to  plain- 
tiff the  property  obtained  thereby.  The  complaint  sets  forth 
the  facts  constituting  the  alleged  fraud,  and  other  matters 
which  it  is  claimed  entitle  plaintiff  to  the  relief  demanded. 
Among  other  things,  it  is  averred  that,  in  1882,  one  S.  L. 
Loomis  was  the  general  superintendent  and  managing  agent 
of  plaintiff,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  New  York;  that  he  pre- 
sented to  plaintiff  a  claim  in  the  sura  of  $3,669.43  for  labor 
and  services,  which  was  totally  without  merit;  that  plaintiff 
was  not  indebted  to  said  Loomis  in  any  sum  whatever;  that 
plaintiff  promptly  denied  and  repudiated  the  demand,  and 
refused  to  pay  the  same,  or  any  part  thereof;  that  one  W.  P. 
Dencla,  a  laborer,  claimed  the  sum  of  $234.35;  that  plaintiff 
was  indebted  to  Dencla  in  a  small  sum  of  money,  not  as 
much  as  he  claimed,  but  the  precise  amount  plaintiff  is  un- 
able to  state;  that  on  the  9th  of  September,  1882,  the  said 
Loomis  and  Dencla,  with  one  James  Gould,  "  contriving  and 
intending  to  cheat,  injure,  and  defraud  this  plaintiff,  con- 
spired and  confederated  together  to  cheat  and  defraud  this 
plaintiff"  out  of  its  real  estate  and  personal  property,  con- 
sisting of  mining  ground,  mining  tools  and  implements,  and 
deprive  it  of  the  possession  of  the  same;  that  in  pursuance 
of  this  conspiracy,  the  defendants  Loomis  and  Dencla,  with- 
out any  consideration,  made  an  assignment  of  their  pretended 
claims  against  plaintiff  to  defendant  Gould;  that  defendant 
Gould,  "  in  the  execution  of  the  plans  and  purposes  of  said 
conspiracy,"  on  the  9th  of  September,  1882,  commenced  an 
action  in  the  district  court  of  Humboldt  County  to  recover  of 
and  from  the  plaintiff  the  full  amount  of  said  claims,  and 
caused  the  summons  in  said  action  to  be  served  upon  Loomis 
as  the  general  superintendent  and  managing  agent  of  plain- 
tiff, with  the  intent,  on  the  part  of  defendants  Gould,  Dencla, 
and    Loomis,  to  conceal  the  service  of  the  summons  from 
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plaintiff,  and  to  keep  it  in  ignorance  of  the  pendency  of  said 
action;  that  plaintiff  was  not  informed  of  the  pendency  of 
the  said  action,  or  the  service  of  summons,  hy  either  of  the 
eaid  defendants;  that  thereafter,  on  the  21st  of  September, 
1882,  judgment  was  rendered  by  default  in  favor  of  Gould 
for  the  full  amount  of  the  demands  claimed  in  said  action; 
that  on  October  16,  1882,  execution  in  due  form  of  law  was 
issued,  and  thereafter  levied  upon  the  real  estate  and  personal 
property  of  plaintiff,  and  the  same  was  sold  at  sheriff's  sale 
to  the  defendant  Gould  for  the  lace  of  said  judgment,  and  he 
received  the  sheriff's  certificate  of  sale  therefor;  that  the 
defendant  Gould,  "  by  the  advice  mid  direction  of  the  said 
Loomis,"  assigned  to  one  Robert  Page  the  said  certificate 
of  sale  as  security  for  the  sum  of  $1,000,  loaned  by  Page  to 
Loomis,  "and  in  trust  by  the  said  Page  for  the  said  Loomis 
as  to  the  balance  of  the  same";  that  after  the  time  for  re- 
demption had  expired,  the  sheriff  executed  a  deed,  in  due 
form  of  law^,  for  the  real  property,  to  Page,  "  who  held  the  same 
upon  the  same  terms  and  the  same  trusts  as  he  had  previ- 
ously held  the  said  certificates";  that  the  defendant  Ross 
thereafter  entered  into  negotiations  with  said  Loomis,  and 
purchased  the  property  for  $6,000,  of  which  amount  $2,100 
was  paid  to  Loomis,  and  notes  given  for  the  balance,  —  one  of 
eaid  notes  being  for  the  amount  due  Page,  and  was  paid  to 
Page  by  Ross;  that  Page  had  notice  of  the  conspiracy;  that 
Ross,  at  and  before  the  payment  of  any  money,  "  well  knew, 
and  had  notice  of  the  fact,  that  said  action  had  been  brought 
in  the  name  of  said  Gould  against  this  plaintiff,  defendant 
therein,  for  the  use  and  benefit  of  the  said  Loomis  and  Den- 
cla,  and  with  the  intent  and  purpose  that  summons  therein 
should  be  served  upon  the  said  Loomis,  and  that  the  pend- 
ency of  said  action  and  the  fact  of  said  service  should  be 
concealed  from  this  plaintiff,  defendant  therein,  in  order  to 
deprive  this  plaintiff  of  all  and  every  opportunity  to  make 
and  assert  its  just  defense  therein  and  thereto,  and  that  this 
plaintiff  was  in  fact  deprived  of  all  and  every  opportunity  to 
make  and  assert  its  just  defense  therein;  that  plaintiff  did 
not  discover  the  fact  of  the  pendency  of  the  action  and  the 
rendition  of  the  judgment  until  after  the  sale  of  the  personal 
property;  that  the  president  of  plaintiff,  in  the  city  and  state 
of  New  York,  saw  the  notice  of  sale  under  execution  published 
in  a  Humboldt  County  newspaper  before  the  sale  of  the  real 
property  had  been  made,  but  it  was  after  any  possible  means 
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could  have  been  taken  to  prevent  the  sale;  that  plaintiff  did 
not  then  know  of  the  fraudulent  intents,  purposes,  conceal- 
ment, and  acts  of  the  defendants  Looniis,  Page,  and  Gould; 
that  plaintiff  immediately  entered  into  correspondence  with 
attorneys  residing  in  Humboldt  County,  Nevada,  and  sought 
all  accessible  means  of  information  as  to  the  said  action,  and 
the  alleged  causes  of  action  upon  which  the  same  was 
founded,  and  finally,  after  at  least  four  months'  strenuous 
effort,  succeeded  in  discovering  the  facts  ....  and  the  evi- 
dence thereof";  that  the  time  had  passed  for  availing  itself  of 
the  remedy  of  moving  to  set  aside  the  judgment  on  account 
of  surprise,  inadvertence,  or  excusable  neglect  afforded  by  the 
statutes  of  this  state;  that  there  was  no  remedy  by  appeal,  for 
the  reason  that  the  judgment  was  regular  on  its  face,  and  im- 
pregnable to  attack  upon  appeal;  that  the  parties  to  the  con- 
spiracy were  scattered,  and  resided  at  great  distances  from 
Humboldt  County,  to  wit,  at  various  named  places  in  the 
state  of  California,  and  all  evidence  of  fraud  and  wrong-doing 
on  the  part  of  defendants  was  likewise  scattered,  and  difficult 
of  discovery;  that  at  this  time  the  councils  of  this  plaintiff 
were  divided,  and  the  majority  of  its  directors  were  opposed 
to  the  disbursement  of  the  necessary  sums  of  money  to  take 
any  legal  proceedings  tending  to  relief  against  said  judgment, 
and  that  plaintiff  was  then  without  funds  in  its  treasury;  that 
all  movements  to  obtain  relief  have  been  made  lay  a  minor- 
ity of  the  stockholders  at  their  own  cost  and  expense,  and 
they  are  now  managing  and  directing  this  suit  "by  the  ex- 
press consent,  direction,  and  authority  of  the  corporation"; 
that  about  the  month  of  September,  1884,  plaintiff'  opened 
negotiations  with  defendant  Ross,  for  a  compromise,  which 
continued  for  a  period  of  over  three  months,  during  which, 
"  at  the  request  of  and  with  the  consent  of  the  said  defendant, 
no  suit  was  brought,  and  at  the  unsuccessful  termination  of 
the  said  negotiations  this  suit  was  in  fact  brought";  that  the 
mine  is  of  great  value;  that  defendant  Ross  is,  and  since  the 
1st  of  January,  1885,  has  been,  engaged  in  extracting  ten  tons 
of  ore  per  day  therefrom,  of  the  value  of  thirty  dollars  per  ton; 
and  that  plaintiff  has  been  damaged  thereby  in  the  sum  of 
$50,000.  The  defendant  Ross  appeared,  and  interposed  a  de- 
murrer to  the  complaint,  upon  the  following  grounds:  1.  That 
the  court  had  no  jurisdiction  of  the  subject  of  the  action,  in 
this,  that  the  complaint  does  not  show  that  theplaintiff  used  or 
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exhausted  its  legal  remedies;  2.  The  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  in  this:  a.  It 
does  not  show  that  the  plaintiff  has  any  complete  meritorious 
defense  to  the  action  of  Gould  v.  Lang  Syne  Co.;  b.  It  does 
not  charge  Ross  with  notice  that  such  a  defense,  or  any  de- 
fense, existed;  c.  The  claim  of  the  plaintiff  is  stale,  and  plain- 
tiff is  guilty  of  laches  in  neglecting  to  bring  this  suit  for  more 
than  two  years  after  it  had  notice  of  the  fraud  and  facts  now 
relied  upon  to  sustain  this  action;  d.  The  action  is  barred  by 
the  statute  of  limitations;  3.  The  complaint  shows  that  plain- 
tiff had  no  legal  capacity  to  sue,  in  this,  that  this  suit  was 
commenced  without  the  authority  of  the  board  of  directors, 
or  of  a  majority  of  the  stockholders,  of  plaintiff.  The  court 
sustained  this  demurrer,  upon  the  ground  of  laches;  and  upon 
the  refusal  of  plaintiff  to  amend  within  the  time  given,  the 
court  dismissed  plaintiff's  complaint,  and  entered  judgment 
in  favor  of  defendant  Ross  for  his  costs.  From  this  judgment 
plaintiff  appeals. 

1.  The  legal  remedies  suggested  by  respondent  are:  1.  That 
plaintiff  could  have  moved,  under  the  provisions  of  section  68 
of  the  Practice  Act  (Gen.  Stats.  3090),  to  set  aside  the  judg- 
ment taken  against  it  through  its  "  mistake,  inadvertence,  or 
excusable  neglect";  2.  That  plaintiff  could  have  taken 
an  appeal  from  the  judgment.  It  is  apparent,  from  the 
allegations  of  the  complaint,  which  must,  for  the  purpose  of 
this  decision,  be  taken  as  true,  that  neither  of  these  remedies 
would  have  afforded  plaintiff  the  relief  it  seeks.  The  remedy 
by  motion,  if  any  existed,  was  lost  without  any  fault  or  negli- 
gence upon  the  part  of  plaintiff.  The  action  brought  by 
Gould  was  commenced  September  9th,  the  default  was  en- 
tered September  21st,  and  the  execution  was  issued  October 
16,  1882.  The  published  notice  of  sale  could  not,  therefore, 
have  been  seen  by  the  president  of  plaintiff  in  New  York, 
earlier  than  the  21st  of  October,  1882.  The  term  of  the  dis- 
trict court  at  which  the  judgment  was  rendered  expired  on 
the  9th  of  October,  1882:  Stats.  1879,  62.  The  statutory  rem- 
edy by  motion,  in  cases  where  there  -has  been  a  personal  ser- 
vice of  the  summons,  is  only  available  during  the  term  at 
which  the  judgment  is  rendered:  Daniels  v.  Daniels,  12Nev.  118, 
and  authorities  there  cited.  The  clause  in  section  68  giving  a 
party  the  right  to  move  "  within  six  months  after  the  rendi- 
tion of  any  judgment  in  such  action  to  answer  to  the  merits 
of  the  original  action  "  only  applies  to  cases  where  the  defend- 
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ant  has  not  been  personally  served  with  the  summons:  Jones 
V.  San  Francisco  Sulphur  Co.,  14  Nev.  174;  Bihend  v.  Kreutz, 
20  Cal.  114;  Casement  v.  Ringgold,  28  Cal.  338.  The  service 
of  the  summons  upon  the  managing  agent  was  a  personal  ser- 
vice upon  the  corporation:  Gen.  Stats.  3051.  The  judgment 
was  regular  upon  its  face,  and  an  appeal  therefrom  would  not 
have  afforded  plaintiflF  any  relief. 

2.  The  averment  in  the  complaint  that  plaintiff  was  not  in- 
debted to  defendant  Loomis  in  any  sum  or  amount  whatever 
is  a  sufficient  statement  of  a  meritorious  defense.  It  is  true, 
as  claimed  by  respondent,  that  there  is  no  sufficient  denial  of 
the  indebtedness  due  to  the  defendant  Dencla,  and  the  meri- 
torious defense  does  not  reach  the  entire  amount  of  the  judg- 
ment; but  if  it  be  true,  as  alleged,  that  defendants  Loomis, 
Gould,  and  Dencla  conspired  together  to  conceal  the  com- 
mencement and  pendency  of  the  action  from  the  plaintiff,  so 
as  to  obtain  a  judgment  against  it  for  nearly  four  thousand 
dollars,  when  less  than  two  hundred  and  fifty  dollars  was  due 
and  owing  from  it,  they  committed  such  a  fraud  upon  the 
plaintiff  as  entitles  it  to  relief  in  a  court  of  equity  against 
them. 

3.  The  notice  of  defendant  Ross,  as  alleged  in  the  com- 
plaint, as  to  the  concealment  of  the  pendency  of  the  action, 
and  service  of  the  summons,  from  the  plaintiff,  was  sufficient 
to  put  him  on  inquiry  as  to  the  rights  of  the  corporation  and 
to  deprive  him  of  the  rights  of  an  innocent  purchaser.  It  was 
therefore  unnecessary  for  the  plaintiff  to  allege  that  defendant 
Ross  knew,  at  the  time  of  his  purchase,  that  it  had  a  meritori- 
ous defense  to  the  action  of  Gould  v.  Lang  Syne  M.  Co.  Pom- 
eroy,  in  discussing  the  effect  of  notices,  says:  "Whenever  a 
party  has  information  or  knowledge  of  certain  extraneous 
facts  which  of  themselves  do  not  amount  to,  nor  tend  to  sliow^ 
an  actual  notice,  but  which  are  sufficient  to  put  a  reasonably 
prudent  man  upon  an  inquiry  respecting  a  conflicting  interest, 
claim,  or  right,  and  the  circumstances  are  such  that  the 
inquiry,  if  made  and  followed  up  with  reasonable  care  and 
diligence,  would  lead  to  the  discovery  of  the  truth, —  to  a 
knowledge  of  the  interest,  claim,  or  right  which  really  exists, 
— then  the  party  is  absolutely  charged  with  a  constructive 
notice  of  such  interest,  claim,  or  right.  The  presumption  of 
knowledge  is  then  conclusive  ":  2  Pomeroy's  Eq.  Jur.,  sec. 
608.  See  also,  to  the  same  effect,  1  Story's  Eq.  Jur.,  sees.  400 
et  seq.;  Kerr  on  Fraud  and   Mistake,    316  et  seq.     Having 
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notice  that  Loomis  had  conspired  with  other  parties  to  con- 
ceal the  service  of  the  summons  and  the  pendency  of  the 
action,  Ross  must  have  known  that  a  fraud  was  thereby 
committed  against  the  corporation.  He  was  bound  to  know 
that  Loomis  could  not  represent  in  himself  two  opposite  and 
conflicting  interests.  He  is  not  entitled  to  protection  as  an 
innocent  purchaser  from  the  fact  that  he  did  not  participate 
in  the  fraud.  Having  notice  that  a  fraud  was  committed,  he 
was  bound  to  inquire  what  the  rights  of  the  corporation  were. 
"  It  will  not  do  for  a  purchaser  to  close  his  eyes  to  facts  which 
were  open  to  his  investigation  by  the  exercise  of  that  diligence 
which  the  law  imposes.  Such  purchasers  are  not  protected  ": 
Brush  V.  Ware,  15  Pet.  111.  Ross,  in  purchasing  the  title  of 
Gould,  with  the  notice  of  ihe  facts  averred  in  the  complaint, 
was  chargeable  with  notice  of  the  fraud,  however  ignorant  he 
may  have  been  of  the  rights  of  the  corporation,  and  however 
honest  his  intentions  were:  Hardy  v.  Harbin,  4  Saw.  549.  The 
complaint  states  a  good  cause  of  action  against  him.  It  shows 
that  the  judgment  of  Gould  v.  Lang  Syne  M.  Co.  was  obtained 
by  the  fraudulent  practices  of  Loomis,  Gould,  and  Dencla,  and 
that  Ross  had  notice  of  those  fraudulent  practices  when  he 
bought  the  property.  "  If  all  this  can  be  established  by  proof, 
it  seems  to  us  that  the  plaintifl"  should  not  be  remediless  in  a 
court  of  equity  ":  Hayden  v.  Hayden,  46  Gal.  341. 

4.  "  A  defense  peculiar  to  courts  of  equity  is  founded  upon 
the  mere  lapse  of  time  and  the  staleness  of  the  claim,  in  cases 
where  no  statute  of  limitations  directly  governs  the  case.  In 
such  cases,  courts  of  equity  act  sometimes  by  analogy  to  the 
law,  and  sometimes  act  upon  their  own  inherent  doctrine  of 
discouraging,  for  the  peace  of  society,  antiquated  demands,  by 
refusing  to  interfere  when  there  has  been  gross  laches  in  prose- 
cuting rights,  or  long  and  unreasonable  acquiescence  in  the 
assertion  of  adverse  rights  ":  2  Story's  Eq.  Jur.,  sec.  1520.  It 
was  upon  this  ground  that  the  court  below  sustained  the  de- 
murrer. The  district  judge,  in  rendering  his  opinion,  expressed 
doubts  as  to  whether  the  points  upon  which  his  decision  was 
rendered  were  "  fairly  raised  upon  the  complaint  alone."  We 
are  of  opinion  that  the  facts  which  seem  to  have  controlled 
the  judgment  of  the  district  court  are  not  "  fairly  raised  "  or 
presented  by  the  averments  in  the  complaint.  It  does  not 
appear  therefrom  that  the  mining  property  was- comparatively 
worthless  at  the  time  it  was  sold  at  sheriff's  sale.  There  is 
nothing  upon  the  face  of  the  complaint  which  affirmatively 
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Bhows  that  the  property  was  of  any  greater  value  when  this 
action  was  commenced  than  it  was  at  the  time  of  the  sheriff's 
Bale,  or  at  the  time  of  plaintiff's  purchase.  The  case,  as  made 
out  by  the  complaint,  is  not,  in  our  opinion,  brought  within 
the  facts  that  governed  many,  if  not  all,  of  the  decisions  cited 
and  relied  upon  by  respondent  upon  this  point,  and  the  cor- 
rectness of  which,  upon  the  particular  facts  of  each  case,  are 
not  questioned. 

We  are  well  aware  that  the  value  of  mining  claims  is  ordi- 
narily of  a  very  fluctuating  character;  that,  as  stated  by  the 
supreme  court  of  the  United  States  in  Twin  Lick  Oil  Co.  v. 
Marbury,  91  U.  S.  592,  "property  worth  thousands  to-day  is 
worth  nothing  to-morrow,  and  that  which  would  to-day  sell 
for  a  thousand  dollars  as  its  fair  value  may,  by  the  natural 
changes  of  a  week,  or  the  energy  and  courage  of  desperate  en- 
terprise in  the  same  time,  be  made  to  yield  that  much  every 
day.  The  injustice,  therefore,  is  obvious,  of  permitting  one 
holding  the  right  to  an  ownership  in  such  property  to  volun- 
tarily await  the  event,  and  then  decide,  when  the  danger  which 
is  over  has  been  at  the  risk  of  another,  to  come  in  and  share 
the  profit."  In  such  cases  the  courts  have  repeatedly  declared 
that  the  party  claiming  rights  to  the  property  must  "  put  for- 
ward his  complaint  at  the  earliest  possible  moment,"  and  that 
he  *'  is  bound  to  act  with  reasonable  diligence  as  soon  as  the 
fraud  is  discovered."  There  is  nothing  that  can  call  forth  a 
court  of  equity  into  activity  "  but  conscience,  good  faith,  and 
reasonable  diligence."  It  does  not  affirmatively  appear  upon 
the  face  of  the  complaint  in  this  action  that  at  the  time  of  the 
discovery  of  the  fraud  the  plaintiff  considered  that  the  prop- 
erty was  worthless;  that  it  kept  silent,  waiting  for  the  de- 
fendant Ross  to  develop  the  mine;  and  that  then,  after  the 
value  of  the  mine  had  been  established  by  his  labor,  expense, 
and  hazard,  the  plaintiff  commenced  this  action  "to  rob  him 
of  the  fruits  of  his  industry  and  enterprise."  It  may  be  that 
upon  issues  of  fact  and  proofs  made  upon  the  trial  such  a 
Btate  of  facts  may  be  presented.  But  our  decision  upon  the 
questions  of  law  raised  by  the  demurrer  must  be  governed 
solely  by  the  sufficiency  of  the  allegations  of  the  complaint. 
We  have  no  right  to  anticipate  what  the  evidence  will  be.  As 
previously  stated,  the  averments  of  the  complaint  must,  for 
the  purposes  of  this  decision,  be  taken  as  true.  The  statute 
of  limitations  in  this  state  declares  that  "  an  action  for  relief 
on  the  ground  of  fraud,  the  cause  of  action  in  such  case  not  to 
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be  deemed  to  have  accrued  until  the  discovery,  by  the  ag- 
grieved party,  of  the  facts  constituting  the  fraud,"  can  only  be 
commenced  within  three  years:  Gen.  Stats.  3644.  Tliis 
action  was  commenced  within  that  time,  and  hence  it  is  not 
barred  by  the  statute  of  limitations.  This  statute  "  embraces 
all  character  of  actions,  legal  and  equitable,  and  is  as  obliga- 
tory upon  the  courts  in  a  suit  in  equity  as  in  actions  at  law  ": 
White  V.  Sheldon,  4  Nev.  288;  Lord  v.  Morris,  18  Cal.  486; 
Hardy  v.  Harbin,  4  Saw.  548;  Norton  v.  Header,  4  Saw.  615. 
*'  The  statutes  of  limitations,  where  they  are  addressed  to 
courts  of  equity  as  well  as  to  courts  of  law,  as  they  seem  to 
be  in  all  cases  of  concurrent  jurisdiction  at  law  and  in  equity, 
....  to  which  they  they  directly  apply,  seem  equally  obliga- 
tory in  each  court.  It  has  been  very  justly  observed,  that  in 
such  cases  courts  of  equity  do  not  act  so  much  in  analogy  to 
the  statutes  as  in  obedience  to  them  ":  2  Story's  Eq.  Jur.,  sec. 
1520;  Norrisv.Haggin,  28  Fed.  Rep.  278,  and  authorities  there 
cited.  Applying  these  principles  to  the  case  at  bar,  it  is  very 
clear  that  mere  lapse  of  time,  not  extending  beyond  the  period 
fixed  in  the  statute  of  limitations  for  the  commencement  of 
the  suit,  constitutes  no  bar  to  the  action. 

5.  In  the  light  of  the  averment  in  the  complaint  that  this 
action  was  commenced  "by  the  express  consent, direction,  and 
authority  of  the  corporation,"  it  is  manifest  that  the  point 
stated  in  the  demurrer,  that  plaintiflf  has  no  legal  capacity  to 
sue,  is  not  well  taken. 

The  judgment  of  the  district  court  is  reversed,  and  cause 
remanded.  The  district  court  will  designate  a  reasonable 
time  for  the  defendant  to  answer  the  complaint. 


Corporations,  Service  of  Process  upon. — Service  of  process  upon  the 
general  agent  of  a  corporation  is  binding  upon  the  latter:  Great  West  Min. 
Co.  V.   Woodmas,  12  CoL  46;  13  Am.  St.  Rep.  204,  and  note. 

Judgments,  Vacation  of.  —  What  amounts  to  surprise,  mistake,  inad- 
vertence, or  excusable  neglect,  to  entitle  a  party  to  the  right  to  have  a  judi^- 
ment  against  him  set  aside:  See  note  to  Burnham  v.  Hays,  58  Am.  Dec.  397, 
398. 

Judgments,  Vacation  of — Fraud.  —  Fraud  will  vitiate  judgments  and  pro- 
ceedings passed  upon  them:  Oiddinga  v.  Steele,  28  Tex.  733;  91  Am.  Dec.  33l5. 

Bona  Fide  Purchaser,  Who  is.  —  One  cannot  be  a  bona  fide  purchaser, 
if  he  has  notice  actual  or  constructive:  Arnold  v.  Hagerman,  45  N.  J.  Eq. 
186;  14  Am.  St.  Rep.  712,  and  note. 

What  Constitutes  Laches  in  Cases  of  Fraud:  See  note  to  Bell  v. 
Hudson,  2  Am.  St.  Rep.  801,  802. 

Limitaticns  of  Actions  in  Cases  of  Fraud:  See  Hawley  v.  Page,  77 
Iowa,  239;  14  Am.  St.  Rep.  275,  and  note. 
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State  v.  Findlay. 

[20  Nkvada,  198.] 

Elections  —  CoNSTrnmoNAL  Law.  —  Qctalifications  o»  a  Voter,  Pre- 
scribed BY  THE  Constitution  of  a  state,  cannot  be  abridged,  extended, 
or  changed  by  the  legislature. 

Elections  —  Constitutional  Law.  —  Statute  Declaring  that  No  Mor- 
mon, OR  Member  of  the  Church  of  Jesus  Christ  of  Latter  Day  Saints, 
shall  be  allowed  to  vote  at  an  election  in  this  state  is  invalid,  because 
in  conflict  with  the  provisions  of  the  state  constitution  extending  the 
right  of  suffrage  to  all  male  citizens  of  the  United  States  of  the  age  of 
twenty-one  years  and  upward  who  have  not  been  convicted  of  felony  or 
treason. 

Elections  —  Constitutional  Law.  —  Statute  for  the  Registration  of 
Voters,  which  requires  a  voter,  in  order  to  entitle  himself  to  registration, 
to  take  an  oath  that  he  is  not  a  Mormon,  is  unconstitutional  and  void, 
because  it,  in  effect,  imposes  a  qualification  in  addition  to  those  required 
by  the  constitution  of  the  state. 

Trenmor  Coffin  and  George  S.  Sawyer,  for  the  relator. 

J.  D.  Torreyson  and  Thomas  H.  Welh,  for  the  respondent. 

Hawley,  J.  Relator  applied  to  respondent,  a  justice  of  the 
peace  and  ex  officio  registry  agent  of  Panaca  township,  in  Tan- 
coin  County,  to  be  registered  as  a  voter,  and  offered  to  take  the 
oath  required  by  the  act  providing  for  the  registration  of  the 
names  of  the  electors:  Gen.  Stats.  1505.  The  registry  agent 
refused  to  register  his  name  unless  he  took  the  oath  required 
by  the  "act  prescribing  the  qualifications  and  modifying  the 
oath  for  the  registration  of  voters  in  conformity  therewith": 
Stats.  1887,  106.  This  proceeding  was  thereupon  instituted 
for  the  purpose  of  testing  the  validity  of  that  act.  Relator,  in 
his  application  for  a  mandamus  to  compel  respondent  to  regis- 
ter his  name,  affirmatively  shows  that  he  possesses  all  the 
qualifications  of  an  elector,  as  prescribed  by  the  constitution 
of  this  state:  Const.,  art.  2,  sec.  1;  that  he  could  not  take 
the  oath  prescribed  by  the  act  of  1887,  because  he  is  a  mem- 
ber of  and  belongs  to  the  "  Church  of  Jesus  Christ  of  Latter 
Day  Saints,"  commonly  called  the  "  Mormon  Church,''  and 
this  was  the  only  reason  why  he  refused  to  take  said  oath. 
Upon  the  hearing  of  this  case,  it  appearing  so  clearly  to  our 
minds  that  the  relator  was  entitled  to  be  registered,  we  ordered 
the  writ  to  issue  as  prayed  for  by  relator. 

Section  1  of  article  2  of  the  constitution  provides  that  "every 
male  citizen  of  the  United  States  (not  laboring  under  the  dis- 
abilities named  in  this  constitution)  of  the  age  of  twenty-one 
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years  and  upwards  who  shall  have  actually,  and  not  construct- 
ively, resided  in  the  state  six  months,  and  in  the  district  or 
county  thirty  days  next  preceding  any  election,  shall  be  en- 
titled to  vote  for  all  oflBcers  that  now  are  or  hereafter  may  be 
elected  by  the  people,  and  upon  all  questions  submitted  to  the 
electors  at  such  election;  provided,  that  no  person  who  has  been 
or  may  be  convicted  of  treason  or  felony  in  any  state  or  ter- 
ritory of  the  United  States,  unless  restored  to  civil  rights,  and 
no  person  who,  after  arriving  at  the  age  of  eighteen  years,  shall 
have  voluntarily  borne  arms  against  the  United  States,  or 
held  civil  or  military  office  under  the  so-called  Confederate 
States,  or  either  of  them,  unless  an  amnesty  be  granted  to  such 
by  the  federal  government,  and  no  idiot  or  insane  person,  shall 
be  entitled  to  the  privilege  of  an  elector."  Any  citizen  pos- 
sessing the  qualifications  of  an  elector,  as  defined  and  declared 
in  this  provision  of  the  constitution,  and  who  is  not  disqualified 
by  any  of  the  provisions  thereof,  is  entitled  to  the  right  of  suf- 
frage. It  is  not  within  the  power  of  the  legislature  to  deny^ 
abridge,  extend,  or  change  the  qualifications  of  a  voter  as  pre- 
scribed by  the  constitution  of  the  state:  Davies  v.  McKeehy,  5 
Nev.  369;  Clayton  v.  Harris,  7  Nev.  64;  State  v.  Williams, 
5  Wis.  308;  68  Am.  Dec.  65;  State  v.  Baker,  38  Wis.  86;  Quirnv 
V.  State,  35  Ind.  490;  9  Am.  Rep.  754;  Monroe  v.  Collins,  17 
Ohio  St.  685;  McCafferty  v.  Guyer,  59  Pa.  St.  Ill;  Kinneen  v. 
Wells,  144  Mass.  497;  59  Am.  Rep.  105;  Rison  v.  Farr,  24  Ark. 
162;  87  Am.  Dec.  52;  People  v.  Canaday,  73  N.  C.  222;  21  Am» 
Rep.  465.  The  legislature,  by  the  act  of  1887,  adopted  addi- 
tional disqualifications  to  those  mentioned  in  the  constitution, 
by  declaring  in  positive  terms  that  "  no  person  shall  be  allowed 
to  vote  at  an  election  in  this  state  ....  who  is  a  member 
of  or  belongs  to  the  *  Church  of  Jesus  Christ  of  Latter  Day 
Saints,'  commonly  called  the  'Mormon  Church' ":  Stats.  1887, 
p.  107,  sec.  1;  and  in  the  same  act  sought  to  amend  the  oath  ta 
be  administered  to  the  elector  by  the  registry  agent,  under  the 
provisions  of  the  registration  law,  by  adding  thereto  that  the 
elector  was  not  a  member  of  nor  belonged  to  "  the  Church  of 
Jesus  Christ  of  Latter  Day  Saints,  commonly  called  the  '  Mor- 
mon Church'":  Sec.  2.  The  act  was  a  direct  attempt,  in 
violation  of  the  provisions  of  the  constitution,  to  disfranchise 
the  members  of  the  Mormon  Church;  to  deny  them  tlie  right  of 
suffrage  regardless  of  the  question  whether  or  not  they  pos- 
sessed the  qualifications  of  an  elector  as  defined  in  the  consti- 
tution. 
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It  was  suggested  by  respondent's  counsel  that  the  act  of 
1887  was,  perhaps,  authorized  by  the  provisions  of  section  6, 
article  2,  of  the  constitution,  which  declares  that  "provision 
shall  be  made  by  law  for  the  registration  of  the  names  of  the 
electors  within  the  counties  of  which  they  may  be  residents, 
and  for  the  ascertainment,  by  proper  proofs,  of  the  persons 
who  shall  be  entitled  to  the  right  of  suffrage,  as  hereby  estab- 
lished, to  preserve  the  purity  of  elections,  and  to  regulate  the 
manner  of  holding  and  making  returns  of  the  same;  and  the 
legislature  shall  have  power  to  prescribe  by  law  any  other  or 
further  rules  or  oaths  as  may  be  deemed  necessary,  as  a  test 
■of  electoral  qualifications."  The  other  or  further  rules  or 
oaths  which  the  legislature  may  prescribe  are  such  as  may  be 
deemed  necessary  "for  the  ascertainment,  by  proper  proofs, 
of  the  persons  who  shall  be  entitled  to  the  right  of  suffrage," 
as  established  by  the  provisions  of  section  1  of  article  2  of  the 
constitution.  Having  adopted  a  provision  for  the  registration 
of  voters,  the  framers  of  the  constitution  deemed  it  proper  to 
give  the  legislature  the  power  to  enact  such  rules  and  pre- 
scribe such  oaths  as  might  be  necessary  in  order  to  determine 
who  was  entitled  to  be  registered;  and  this  could  only  be  done 
by  ascertaining  in  advance,  by  proper  and  reasonable  proofs, 
the  persons  who  would  on  the  day  of  election,  under  the  pro- 
visions of  the  constitution,  be  entitled  to  vote.  If  the  view 
suggested  by  respondent's  counsel,  that  the  legislature  has  the 
power,  under  the  guise  of  adopting  further  rules  or  oaths  as  a 
test  of  electoral  qualifications,  to  declare,  as  set  forth  in  the 
preamble  to  the  act  of  1887,  that  "  it  is  deemed  necessary  for 
the  peace  and  safety  of  the  people  of  this  state  to  exclude 
from  participation  in  the  electoral  franchise  all  persons  be- 
longing to  the  self-styled  'Church  of  Jesus  Christ  of  Latter 
Day  Saints,'  commonly  called  the  '  Mormon  Church,'  "  then, 
of  course,  it  could  by  like  methods  exclude  from  the  elective 
franchise  all  persons  belonging  to  any  other  church,  or  mem- 
bers of  any  particular  political  party,  social  organization,  or 
benevolent  order.  In  brief,  the  right  of  suffrage  guaranteed 
by  the  constitution,  and  of  which  we  boast  so  much,  would 
be  placed  entirely  at  the  mercy,  will,  or  caprice  of  the  legis- 
lature. The  legislature  has  no  such  power.  The  right  of 
suffrage,  as  conferred  by  the  constitution,  is  beyond  the  reach 
of  any  such  legislative  interference.  It  cannot  be  changed 
•except  by  the  power  that  established  it,  viz.,  the  people,  in  their 
direct  sovereign  capacity.     In  McCnfferty  v.  Guyer,  59  Pa.  St. 
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111,  where  the  legislature  attempted  to  disfranchise  certain  per- 
sons who  were  not  disfranchised  by  the  provisions  of  the  con- 
stitution from  voting,  the  court,  in  reviewing  the  provisions  of 
the  act,  said:  "  It  attempts  to  disfranchise  those  who  were  en- 
franchised by  the  fundamental  law  of  the  commonwealth,  and 
it  enacts  what  shall  be  the  evidence  of  disfranchisetnent.  It 
is  not,  it  does  not  profess  to  be,  a  regulation  of  the  mode  of 
exercise  of  the  right  to  an  elective  franchise.  It  is  a  depriva- 
tion of  the  right  itself.  Can,  then,  the  legislature  take  away 
from  an  elector  his  right  to  vote,  while  he  posscFses  all  the 
qualifications  required  by  the  constitution?  This  is  the  ques- 
tion now  before  us.  When  a  citizen  goes  to  the  polls  on  an 
election  day,  with  the  constitution  in  his  hand,  and  presents 
it  as  giving  him  a  right  to  vote,  can  he  be  told,  '  True,  you 
have  every  qualification  that  instrument  requires.  It  declares 
you  entitled  to  the  right  of  an  elector,  but  an  act  of  assembly 
forbids  your  vote,  and  therefore  it  cannot  be  received'  ?  If  so, 
the  legislative  power  is  superior  to  the  organic  law  of  the 
state;  and  the  legislature,  instead  of  being  controlled  by  it, 
may  mold  the  constitution  at  their  pleasure.  Such  is  not  tho 
law."  The  legislature  may  adopt  such  rules  and  prescribe 
such  oaths  as  may  be  deemed  necessary  to  test  the  qualifica- 
tions of  an  elector.  It  also  has  the  power  to  adopt  such  rea- 
sonable regulations  of  the  constitutional  rights  of  a  voter  as 
may  be  deemed  necessary  to  preserve  order  at  elections,  to 
guard  against  fraud,  undue  influence,  or  oppression,  and  to 
preserve  the  purity  of  the  ballot.  "  All  regulations  of  the 
elective  franchise,  however,  must  be  reasonable,  uniform,  and 
impartial.  They  must  not  have  for  their  purpo'se,  directly  or 
indirectly,  to  deny  or  abridge  the  constitutional  riglit  of  citi- 
zens to  vote,  or  unnecessarily  to  impede  its  exercise;  if  they 
do,  they  must  be  declared  void":  Cooley's  Constitutional 
Limitations,  758;  Daggett  v.  Hudson,  43  Ohio  St.  548;  54  Am. 
Rep.  832;  State  v.  Butts,  81  Kan.  554;  Capen  v.  Foster,  12 
Pick.  488;  23  Am.  Dec.  632;  Page  v.  Allen,  58  Pa.  St.  846, 
347;  98  Am.  Dec.  272;  McMahon  v.  Mayor,  66  Ga.  224;  42 
Am.  Rep.  65. 

The  reasons  we  have  stated  are  amply  sufficient  to  justify 
the  issuance  of  the  writ  of  mandamus  as  prayed  for,  and  we 
therefore  deem  it  unnecessary  to  discuss  the  other  points  pre- 
sented by  relator,  as  to  whether  or  not  the  act  is  repugnant  to 
the  provisions  of  section  4  of  article  1  of  the  constitution. 
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Elections  —  Statxttory  Restrictions  upon  the  Qualifications  of 
Voters.  —  When  the  constitution  of  a  state  has  prescribed  qualifications  for 
voters,  it  is  not  competent  for  the  legislature  to  add  to  or  in  any  way  alter 
«uch  prescribed  qualifications  unless  the  power  to  do  so  is  expressly,  or  by 
necessary  implication,  conferred  upon  it  by  the  constitution  itself:  Note  to 
Blair  v.  Ridgley,  97  Am.  Dec.  264-266;  not©  to  Rison  v.  Farr^  87  Am.  Deo. 
€4,  65. 
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[20  Nevada,  232.] 

Diyorob  —  Power  of  Court  to  Vest  Title  of  Husband's  Property  in 
Wife.  — Under  a  statute  declaring  that  on  the  granting  of  a  divorce,  the 
court  may  set  apart  such  portion  of  the  husband's  property  for  the  sup- 
port of  the  wife  and  children  as  shall  be  deemed  just  and  equitable,  the 
court  may  decree  that  the  title  to  a  portion  of  the  husband's  separate 
estate,  real  or  personal,  or  both,  be  vested  in  the  wife. 

Lis  Pendens  —  Divorce.  —  If  a  wife  who  sues  for  a  divorce  describes  in 
the  complaint  the  property  of  her  husband,  and  asks  to  have  it  set 
aside  to  her  for  her  support,  the  rule  of  lis  pendens  can  be  invoked  by  her 
against  one  who  purchases  during  the  pendency  of  the  action,  and  with 
notice  thereof. 

Lis  Pendens  is  Notice  of  All  Facts  Apparent  on  the  face  of  the  plea, 
and  of  those  other  facts  of  which  the  facts  so  stated  necessarily  put  the 
purchaser  on  inquiry. 

Lis  Pendens  —  Estoppel.  —  The  fact  that  a  wife,  during  the  pendency  of  a 
suit  for  divorce,  told  her  husband  that  he  could  sell  certain  property  if 
he  wished  to  cannot  limit  the  effect  of  a  decree  subsequently  rendered 
in  that  suit,  setting  aside  siich  property  to  her,  nor  can  it  entitle  a  pur- 
chaser from  the  husband,  with  notice  of  the  suit,  to  retain  the  property, 
if  it  has  been  set  aside  to  the  wife,  there  being  no  claim  that  such  pur- 
chaser knew  of  or  acted  upon  the  alleged  assent  of  the  wife  that  her 
husband  might  sell. 

Practice  —  Parties  Defendant.  —  In  an  action  to  set  aside  a  deed  made 
by  a  husband  pending  a  suit  for  a  divorce,  the  husband  is  not  a  neces- 
sary party  defendant  if  a  decree  has  been  entered  in  a  divorce  suit  vest- 
ing the  title  in  his  wife,  and  the  purchaser  of  the  property  (who  was  the 
defendant  in  the  present  action)  purchased  of  the  husband  with  actual 
notice  of  the  pendency  of  the  suit,  and  that  a  part  of  the  relief  therein 
sought  was  the  setting  aside  to  the  wife  of  the  property  in  controversy. 

Lis  Pendens,  Compelling  Conveyance  of  Property  Bought  Subject 
to.  — Though  a  purchaser  of  property  pending  a  suit  against  the  vendor 
for  a  divorce  takes  the  property  subject  to  the  final  decree  in  such  suit, 
and  though  such  decree  purports  to  vest  the  title  in  the  wife,  still  she 
may  maintain  an  action  against  such  purchaser  to  compel  him,  by  his 
conveyance,  to  vest  an  unquestionable  legal  title  in  her. 

R.  H.  Lindsay  and  R.  M.  Clarke,  for  the  appellant. 

William  Webster  and  S.  D.  King,  for  the  respondent. 
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Leonard,  C.  J.  On  the day  of  March,  1886,  respond- 
ent commenced  an  action  in  the  district  court  of  Washoe 
County,  to  obtain  a  decree  of  divorce  a  vinculo  against  her  hus- 
band, Richard  Powell,  on  the  ground  of  extreme  cruelty.  In 
her  complaint  she  fully  and  specifically  described  certain  lands 
whereon  was  the  residence  of  Powell  and  wife,  and  certain 
personal  property,  all  the  separate  property  of  the  said  Powell 
of  the  value  of  about  three  thousand  dollars,  which  she  al- 
leged might,  by  order  of  the  court,  be  applied  to  her  support 
and  maintenance,  and  in  aid  of  the  prosecution  of  her  action 
against  the  defendant.  She  also  alleged  that  said  property 
was  all  the  property  owned  by  the  defendant;  that  she  was 
without  means  to  prosecute  her  action,  that  she  was  impe- 
cunious, and  in  delicate  health;  that  her  health  had  suffered 
because  of  the  defendant's  cruelty  towards  her;  that  she  was 
dependent  upon  her  friends  and  relatives  for  support  and  sub- 
sistence. She  prayed  for  a  decree  of  divorce,  and  that  all  the 
real  and  personal  property  of  the  defendant  be  set  apart  to  her 
for  her  support  and  maintenance,  except  such  as  might  be 
appropriated  for  her  maintenance  and  in  aid  of  her  action 
against  the  defendant,  pending  litigation;  that  the  title  to 
the  real  property  of  defendant  be  decreed  to  her;  and  for  such 
other  relief  as  she  might  be  entitled  to  receive. 

Personal  service  of  summons,  attached  to  a  certified  copy 
of  the  complaint,  was  made  upon  the  defendant,  Powell,  in 
Washoe  County,  March  3,  1886.  Defendant  appeared  for  the 
purpose  of  contesting  plaintiff's  application  for  an  allowance 
for  suit  money  and  support  pending  the  litigation,  but  he 
failed  to  answer  the  complaint,  or  to  appear  in  the  action,  ex- 
cept as  before  stated. 

On  the  thirtieth  day  of  March,  1886,  the  cause  came  on  for 
trial.  Plaintiff  introduced  her  evidence,  and  it  appearing 
that  defendant's  default  had  been  entered,  the  court  entered  a 
decree  dissolving  the  marriage  of  plaintiff  and  defendant, 
"and  that  the  plaintiff  do  have  for  her  support,  from  and  out 
of  the  separate  property  of  the  defendant,  two  horses  and  their 
harness  and  one  wagon,  ....  described  in  the  complaint 
and  findings  of  fact  filed  in  said  action;  ....  that  plain- 
tiff have  title  to  said  property,  and  all  of  it,  against  the 
defendant,  and  that  she  have  possession  thereof;  that  plain- 
tiff do  have  against  the  defendant,  and  from  and  out  of  his 
separate  property,  the  following  described  real  property,  and 
real  property  interests  and  appurtenances,  to  wit  [then  fol- 
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lowing  a  definite  description,  as  stated  in  the  complaint].  It 
is  ordered,  adjudged,  and  decreed  by  the  court  that  the  title 
to  said  land  and  water,  and  the  use  of  said  water,  together 
with  the  improvements  and  appurtenances  with  said  lands  and 
water,  and  the  use  of  said  water,  be,  and  the  same  is,  taken 
from  and  out  of  the  defendant,  and  placed  in  and  confirmed 
to  the  plaintiff,  and  to  her  heirs  and  assigns,  and  that  she 
have  possession  thereof  as  against  the  defendant."  March  25» 
1886,  pending  the  divorce  suit,  defendant  in  this  action  took 
a  deed  of  conveyance  to  himself  from  Richard  Powell  of  all 
the  real  property  and  property  rights  described  in  the  com- 
plaint and  decree  in  the  divorce  case,  and  a  transfer  and 
assignment  of  all  the  personal  property  described  therein;  and 
at  the  commencement  of  this  action  this  defendant  still  held 
the  title  and  possession  of  said  real  property.  The  decree  in 
the  divorce  case  remains  unreversed  and  unmodified. 

Prior  to  and  at  the  time  he  received  said  conveyance,  and 
before  making  any  payment  on  account  of  said  purchase, 
defendant  had  actual  personal  knowledge  of  the  pendency 
of  the  divorce  suit  of  Powell  v.  Powell,  and  that  the  title  and 
disposition  of  all  of  said  property,  real  and  personal,  was  in- 
volved in  said  action,  and  that  the  plaintifi"  therein  claimed  and 
demanded  relief  therein  in  respect  of  all  of  said  property.  The 
value  of  the  property  sold  by  Powell  to  defendant  was  at  least 
three  thousand  dollars,  while  the  price  paid  was  but  one 
thousand  four  hundred  dollars. 

This  action  was  commenced  June  26,  1886,  to  annul  the 
deed  from  Powell  to  defendant,  and  to  compel  the  latter  to 
convey  to  plaintiff,  by  good  and  sufficient  deed,  the  real 
property  described  in  Powell's  deed  to  him.  Defendant, 
Campbell,  appeared  and  answered.  In  her  complaint,  plain- 
tiff charges  that  Powell  gave,  and  Campbell  received,  the 
deed  above  mentioned,  with  intent  to  cheat  and  defraud 
plaintiff,  and  to  defeat  the  operation  of  any  judgment  that 
might  be  recovered  in  the  said  divorce  suit;  but  the  findings 
do  not  cover  this  issue.  The  court  proceeded  upon  the  theory 
that  defendant  was  a  purchaser  pendente  lite,  with  actual 
knowledge  of  the  then  pending  suit  for  divorce,  the  property 
to  be  affected  thereby,  and  the  relief  demanded;  that  in  thia 
action  he  was  as  conclusively  bound  by  the  decree  in  that  case 
as  he  would  have  been  if  he  had  been  made  a  party  defendant; 
and  that  plaintiff  could  maintain  this  action  to  acquire  from 
him  the  legal  title  to  property  to  which  she  had  acquired  the 
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equitable  title  in  the  divorce  suit.  A  decree  was  entered 
accordingly.  From  that  decree,  and  an  order  overruling 
defendant's  motion  for  a  new  trial,  this  appeal  is  taken. 

At  the  trial,  plaintiff  offered  and  the  court  admitted  in 
evidence  the  judgment  roll  in  the  case  of  Powell  v.  Powell, 
against  defendant's  objections,  based  upon  several  grounds 
stated,  the  first  and  most  important  of  which  was  as  follows: 
"That  said  judgment  roll,  decree,  and  each  and  all  of  said 
papers,  are  irrelevant,  immaterial,  and  incompetent  as  evidence 
for  any  purpose  in  this  case,  for  the  reason  that  the  said 
decree  is  a  nullity,  in  so  far  as  it  attempts  to  divest  the  title  of 
the  property  mentioned  in  said  decree  out  of  Richard  Powell, 
and  vest  it  in  the  plaintiff  in  this  action."  The  fourth  is  as 
follows:  **  It  being  admitted  by  the  pleadings  in  this  action 
that  all  the  property  in  dispute  herein  was,  before  the  com- 
mencement of  the  action  of  Powell  v.  Powell,  the  separate  prop- 
erty of  Richard  Powell,  the  court  which  tried  said  action  had 
no  power  to  decree  the  title  to  any  of  it  to  the  plaintiff  in  said 
divorce  case." 

These  grounds  of  objection  may  be  considered  together.  If, 
under  the  statute,  the  district  court  has  power,  in  any  suit  for 
divorce  on  the  ground  of  extreme  cruelty  of  the  husband,  to 
divest  him  of  the  title  of  his  separate  property,  and  invest  the 
wife  with  the  same,  so  far  as  that  may  be  done  by  a  decree, 
then  the  objection  made  upon  the  grounds  above  stated  was 
not  well  taken;  because,  if  there  was  power,  then  the  most  that 
can  be  claimed  is,  that  it  was  error  to  decree  the  title,  and  the 
decree  cannot  be  assailed  collaterally.  It  is  undoubtedly  true 
that  if  the  court  had  power  to  decree  the  title,  such  power 
must  be  found  in  the  statute:  Perkins  v.  Perkins,  16  Mich. 
167;  Bacon  v.  Bacon,  43  Wis.  202;  Donovan  v.  Donovan,  20 
Wis.  586;  Barker  v.  Dayton,  28  Wis.  379. 

Does  our  statute,  in  a  proper  case,  confer  such  power? 

In  Wuest  V.  Wuest,  17  Nev.  221,  upon  the  facts  shown,  the 
court  upheld  a  decree  awarding  certain  real  estate  to  the  wife 
absolutely. 

In  Lake  v.  Bender,  18  Nev.  402,  we  did  say,  and  now  reiter- 
ate the  same,  that  the  object  of  the  statute  was  to  provide 
proper  support  for  the  wife  and  minor  children,  and  that  the 
legislative  intent  to  limit  the  disposition  of  the  husband's 
property  to  their  proper  support  was  manifest.  In  that  case, 
where  there  was  a  direct  appeal,  and  where,  consequently,  we 
could  consider  mere  errors,  the  court  below  had  decreed  to 
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Mrs.  Lake  $150  per  month  for  her  support,  and  made  the  same 
a  charge  and  lien  upon  certain  real  estate.  She  appealed, 
and  it  was  urged  in  her  behalf  that  Lake's  separate  property 
should  have  been  divided  between  the  spouses,  and  that  in 
making  an  order  for  a  monthly  payment  of  $150  the  court 
abused  its  discretion.  It  was  to  this  claim  for  a  division 
under  the  circumstances  that  we  directed  our  argument,  and 
we  tried  to  show  that  in  the  case  then  in  hand  a  decree 
investing  Mrs.  Lake  with  the  title  to  specific  property  was  not 
necessary  for  her  proper  support,  and  consequently  that  it 
should  not  be  granted.  If  in  an  action  of  this  character  the 
statute  permits  the  court  to  decree  to  the  wife  any  portion  of 
the  husband's  separate  property  absolutely,  it  should  never  be 
done  unless  such  action  is  reasonably  necessary  for  the  accom- 
plishment of  the  primary  object  of  the  statute,  —  support  of 
the  wife  and  minor  children;  and  if  in  any  case  the  discretion 
of  the  trial  court  should  be  abused,  this  court,  upon  direct 
appeal,  would  not  fail  to  correct  the  error. 

The  statute  provides  that  "  when  the  marriage  shall  be  dis- 
solved by  the  husband  being  sentenced  to  imprisonment,  and 
when  a  divorce  shall  be  ordered  for  the  cause  of  adultery  com- 
mitted by  the  husband,  the  wife  shall  be  entitled  to  the  same 
proportion  of  his  lands  and  property  as  if  he  were  dead;  but  in 
other  cases  the  court  may  set  apart  such  portion  for  her  sup- 
port and  the  support  of  their  children  as  shall  be  deemed  just 
and  equitable":  Gen.  Stats.  496. 

The  court  may  "  set  apart "  so  much  of  the  husband's  sepa- 
rate property,  in  case  of  divorce  for  extreme  cruelty,  as,  under 
the  circumstances,  is  just  and  reasonable,  for  the  support  of 
the  wife  and  their  children.  If  more  is  set  apart  than  is  just 
and  reasonable  for  support,  it  is  error;  but  until  reversed  or 
modified  on  appeal,  the  decree  in  this  respect  is  not  void. 
Does  the  power  to  set  apart  include  the  power  to  decree  the 
husband's  title  to  her,  if  in  a  given  case  it  is  necessary  to  do 
so  in  order  to  provide  proper  support  for  the  wife  and  chil- 
dren? In  this,  as  in  all  other  cases  of  statutory  construction, 
we  must  find,  if  possible,  the  legislative  intent,  and  in  an 
earnest  endeavor  to  do  so  in  this  case,  the  first  thought  that 
comes  to  our  minds  is,  as  before  stated,  that  the  primary  ob- 
ject of  the  legislature  was  to  give  the  wife  and  children  a  sup- 
port out  of  his  property;  and  if  the  accomplishment  of  this 
object  depends  upon  decreeing  to  her  the  title,  what  good  rea- 
son can  be  given  for  withholding  it?     Is  the  entire  title  any 
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more  sacred  than  the  absolute  right  of  use  for  life,  if  the  whole 
is  required? 

The  learned  counsel  for  appellant  say:  "The  pretense  that 
clothing  the  wife  with  the  absolute  title  to  the  husband's 
property,  and  imposing  no  restrictions  upon  its  disposal,  is  do- 
ing nothing  more  than  setting  it  apart  for  her  support,  is  too 
absurd  for  argument."  Let  us  see.  The  section  of  the  statute 
under  consideration  was  first  passed  by  the  legislature  of  1861: 
Stats.  1861,  p.  99,  sec.  27.  That  section  was  amended  in  1865 
(Stats.  1864-65,  99),  although  the  amended  section,  in  respect 
to  the  part  under  consideration,  is  substantially  the  same  as 
the  original.  The  divorce  act  of  1861  was  passed  November 
28,  1861.  The  following  day  the  probate  act  was  passed: 
Stats.  1861,  186;  and  yet  in  the  last-named  act  these  words 
are  used:  "If  there  is  no  law  in  force  exempting  property 
from  execution,  the  following  shall  be  set  apart  for  the  use  of 
the  widow  or  minor  child  or  children,  and  shall  not  be  subject 

to  administration When  property  shall  have  been  set 

apart  for  the  use  of  the  family,  in  accordance  with  the  pro- 
visions of  this  chapter,  if  the  deceased  shall  have  left  a  widow, 
and  no  minor  child,  such  property  shall  be  the  property  of 
the  widow.  If  he  shall  have  left,  also,  a  minor  child  or  chil- 
dren, the  one  half  of  such  property  shall  belong  to  the  widow, 
and  the  remainder  to  the  child,  or  in  equal  shares  to  the  chil- 
dren, if  there  be  more  than  one.  If  there  be  no  widow,  the 
whole  shall  belong  to  the  minor  child  or  children."  And  in 
the  fourth  section  of  the  homestead  act  of  1865  (Gen.  Stats. 
542)  is  this  language:  "The  homestead  and  all  other  prop- 
erty exempt  by  law  from  sale  under  execution  shall,  upon  the 
death  of  either  spouse,  be  set  apart  by  the  court  as  the  sole 
property  of  the  surviving  spouse,  for  his  or  her  benefit,  and  that 
of  his  or  her  legitimate  child  or  children."  So  we  see  that  in 
the  probate  act  or  homestead  law,  the  words  "  set  apart  "  were 
used  in  the  sense  that  property  set  apart  should  belong  abso- 
lutely to  the  persons  for  whose  benefit  the  statute  made  provis- 
ion. It  is  true  that  in  the  divorce  act  it  is  not  declared  that  the 
property  set  apart  for  the  support  of  the  wife  and  children  shall 
belong  to  the  wife,  and  for  a  good  reason.  The  legislature  in- 
tended only  to  provide  support  out  of  his  property,  and  it  was 
not  intended  that  the  title  should  be  set  apart  unless  neces- 
sity required  it.  But  if  such  necessity  exists,  wliy  may  not 
the  words  "  set  apart "  have  as  broad  meaning  as  they  are 
declared  to  have  in  the  other  statutes  quoted? 
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Again,  if  in  no  case  can  the  court  decree  to  the  wife  any 
portion  of  the  husband's  real  estate  in  its  entirety,  then  the 
same  is  true  in  relation  to  his  personal  property.  No  greater 
power  is  given  in  one  case  than  in  the  other.  Did  the  same 
legislature  that  gave  to  widows  and  fatherless  children,  ab- 
solutely, a  liberal  amount  of  property,  including  household 
goods,  intend  in  all  cases  to  prohibit  courts  from  providing 
the  same  security  of  home  and  support  to  the  woman  who  is 
compelled  to  seek  the  law's  protection  against  the  husband's 
cruelties  and  indignities?  The  language  and  spirit  of  the 
divorce  law  do  not  show  such  intention,  and  the  same  words 
used  in  the  other  statutes  referred  to  lead  the  mind  to  an 
opposite  conclusion.  Authorities  upon  this  question  differ 
greatly,  because  they  are  generally  based  upon  dissimilar 
statutes.  But  an  examination,  as  brief  as  possible,  of  some  of 
them  will,  we  think,  sustain  our  conclusion. 

Counsel  for  appellant  refer  us  to  Maguire  v,  Maguire,  7  Dana, 
187;  Rogers  v.  Vines,  6  Ired.  293;  Darrenberger  v.  Haupt,  10 
Nev.  43;  Lake  v.  Bender,  18  Nev.  402. 

The  last  two  are  not  opposed  to  our  construction. 

In  Maguire  v.  Maguire,  7  Dana,  187,  the  court  decreed  a  divorce 
a  vinculo,  allowed  the  wife  to  marry  again  after  two  years,  inter- 
dicted a  future  marriage  by  the  husband,  and  secured  to  the  wife 
all  the  property  owned  by  her  in  her  own  right  at  the  time  of  her 
marriage.  The  case  was  taken  to  the  court  of  appeals  by  writ 
of  error  for  a  revision  of  the  decree.  The  court  said:  *' But 
the  decree  itself  is  not  for  alimony,  and  if  it  had  been  such,  it 
would  be  erroneous;  because  it  does  not  secure  to  the  wife,  as 
wife,  an  annuity,  or  other  personal  right  to  maintenance,  but 
it  purports  to  confirm  to  her,  as  a  feme  sole,  the  absolute  title 
to  property,  which  should  never  be  done  in  case  of  mere 
alimony."  The  seventh  section  of  the  statute  of  1809,  under 
which  the  chancellor  proceeded  in  that  case,  was  as  follows; 
"  The  court  pronouncing  the  decree  of  divorce  shall  regulate 
and  order  the  division  of  the  estate,  real  and  personal,  in  such 
way,  as  to  them  shall  seem  just  and  right,  having  due  regard 
to  each  party,  and  the  children,  if  any;  provided,  however, 
that  nothing  herein  contained  shall  be  construed  to  authorize 
the  court  to  compel  either  of  the  parties  to  divest  himself  or 
herself  of  the  title  to  the  real  estate":  1  Litt.  &  S.  Dig.  Ky. 
Stats.  (1822),  443.  Under  such  a  statute,  the  decision  is  not 
an  authority  against  our  conclusion  under  our  statute.     The 
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fiarae  may  be  said  of  Qxdsenherry  v.  Quisenherry,  1  Duvall,  198; 
Lovett  V.  Lovett,  11  Ala.  767;  Fishli  v.  Fishli,  2  Litt.  337. 

But  Berthelemy  v.  Johnson,  3  B.  Mon.  90,  38  Am.  Dec.  179, 
•does  throw  light  upon  our  case.  We  quote  from  the  opinion: 
"Jacques  C.  Berthelemy  seeks  the  reversal  of  a  judgment  in 
bar  of  an  action  of  ejectment  brought  by  him  against  Cave 
Johnson,  the  defendant  in  error.  The  plaintiff  claims  a  legal 
right  of  entry  in  the  land  in  contest,  as  sole  heir  of  his  de- 
ceased father,  to  whom  the  defendant  had  conveyed  the  title  in 
fee  in  the  year  1797.  The  defendant  relied  on  a  divorce  a  vin- 
culo of  the  wife  of  the  decedent,  adjudged  in  virtue  of  an  act 
■of  assembly  passed  in  Decemher,  1803;  a  judicial  sentence 
declaring  that  the  fee-simple  title  to  said  land  should  vest  ab- 
solutely in  the  divorced  wife;  and  a  subsequent  sale  and  con- 
veyance of  it  by  her  to  him The  same  enactment  (1803) 

authorized  the  court,  without  qualification  as  to  mode,  to  se- 
cure to  the  wife  support  out  of  the  husband's  estate,  and  the 
court  adjudged  that  the  fee-simple  to  the  said  tract  of  land 
should  vest  in  her  as  one  of  the  means  of  securing  that  sup- 
port. This  did  not,  in  our  opinion,  exceed  either  the  legisla- 
tive power,  or  the  plenary  discretion  confided  to  the  court;  and 
therefore,  were  it  deemed  erroneous,  it  would  not  be  void." 
We  have  not  been  able  to  find  the  act  of  assembly  referred  to, 
but,  taking  the  court's  statement  of  its  provisions  as  correct, 
they  were,  in  substance  and  efiect,  like  ours. 

In  Rogers  v.  Vines,  6  Ired.  293,  the  question  was,  whether,  under 
the  statute,  when  slaves  were  assigned  to  tiie  wife  for  alimony 
out  of  the  husband's  estate,  she  had  the  absolute  property  in 
them.  The  statute  authorized  the  court  to  allow  her  such  ali- 
mony as  her  husband's  circumstances  would  permit,  not  exceed- 
ing one  third  of  the  annual  income  or  profits  of  his  estate  or  oc- 
cupation, or  to  assign  to  her  separate  uSe  such  part  of  the  real 
and  personal  estate  of  the  husband  as  the  court  should  think 
fit,  not  exceeding  one  third  part  thereof,  as  the  justice  of  the 
case  might  require,  which  should  continue  until  a  reconcilia- 
tion should  take  place  between  the  parties.  The  court  held 
that  the  provision  that  her  separate  use  should  continue  until 
reconciliation  was  abs.olutely  inconsistent  with  the  power  of 
eale  in  the  wife;  because  either  the  sale  would  prevent  the  re- 
vesting of  the  property  in  the  husband  upon  a  reconciliation, 
which  would  defeat  the  policy  of  the  legislature,  and  directly 
contradict  the  act,  or  the  wife  would  have  the  power  of  de- 
feating her  sale  by  returning  to  her  husband,  which  the  legis- 
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lature  could  not  have  intended.  The  conclusion  of  the  court 
was,  that  the  separate  enjoyment  of  specific  things  was  given 
as  alimony  in  lieu  of  money,  and  that  the  wife's  right  was,  by 
its  nature  and  the  terms  of  the  statute,  limited  to  the  period 
of  separation,  and  that  it  terminated  by  the  death  of  either. 

In  Calame  v.  Calame,  25  N.  J.  Eq.  548,  the  decision  was  similar 
to  that  in  Rogers  v.  Vines,  6  Ired,  293.  The  statute  provided  that 
the  court  might  make  such  order  touching  alimony  and  main- 
tenance of  the  wife  and  children  by  the  husband  as  should  be 
fit,  reasonable,  and  just.  It  then  provided  the  manner  and 
means  of  enforcing  payment.  The  court  held  that  the  modes 
appointed  to  enforce  payment  of  the  alimony,  such  as  requir- 
ing security  from  the  husband,  and  authorizing  the  sequestra- 
tion of  his  personal  estate,  and  the  rents  and  profits  of  his  real 
estate,  were  in  opposition  to  the  idea  that  a  part  of  the  land 
itself  could  be  set  apart  for  the  wife.  And  from  the  entire 
statute  it  was  held  that  the  words  *'  alimony  "  and  "  mainte- 
nance" were  used  in  their  established  technical  sense;  that  is, 
money  payments  of  the  character  of  an  annuity.  The  two 
cases  last  referred  to  are  not  against  our  conclusion.  The 
words  "  alimony "  and  "  maintenance "  are  not  used  in  the 
body  of  our  statute,  and  there  are  no  similar  provisions  indi- 
cating an  intention  shown  in  the  North  Carolina  and  New 
Jersey  statutes. 

In  Illinois,  "the  statute  authorizes  courts  to  make  such  order 
touching  alimony  and  maintenance  of  the  wife,  and  the  care, 
custody,  and  support  of  the  children,  as  shall  be  fit,  reason- 
able, and  just;  and  when  the  wife  is  complainant,  to  order  the 
husband  to  give  reasonable  security  for  such  alimony  and 
maintenance,  or  to  enforce  the  payment  of  such  alimony  and 
maintenance  in  any  other  manner  consistent  with  the  practice 
of  the  court.  And  the  court  may,  from  time  to  time,  make 
such  alterations  in  the  allowance  of  alimony  and  maintenance 
as  shall  appear  reasonable  and  proper:  Scates's  Stats.,  sec.  6, 
p.  151.  Yet  under  this  statute,  similar  in  most  respects  to 
that  of  New  Jersey,  the  supreme  court  has  held  in  many  cases 
that  courts  have  power  to  assign,  as  alimony,  to  the  wife,  a 
part  of  the  real  estate  of  the  husband,  but  has  said,  at  the  same 
time,  that  this  should  not  be  done,  except  under  special  circum- 
stances rendering  such  action  necessary  for  the  support  of  the 
wife  and  children. 

In  Ohio,  under  a  statute  allowing  alimony  out  of  the  lius- 
band's  real  and  personal  property,  "  which  may  be  allowed  in 
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real  or  personal  property,"  the  supreme  court  held  that  if 
allowed  in  real  property,  it  was  not  error  to  decree  to  her  the 
absolute  title  in  fee:  Broadwell  v.  Broadwcll,  21  Ohio  St.  657. 
Without  a  further  examination  of  authorities,  our  conclusion 
is,  that  if,  in  the  proper  accomplishment  of  the  primary  object 
of  the  statute,  —  the  support  of  the  wife  and  children,  —  it  is 
reasonably  necessary  to  invest  the  wife  with  the  husband's  title 
to  property;  if,  in  other  words,  without  an  investiture-  of  the 
title  the  object  of  the  statute  will  be  defeated,  then  the  stat- 
ute permits  such  investiture  in  the  wife,  as  one  of  the  means 
of  securing  her  support. 

In  an  action  for  divorce,  where  the  complaining  wife  alleges 
her  necessities  and  the  defendant's  abilities,  and  asks  that  cer- 
tain particularly  described  real  estate  be  set  apart  and  decreed 
to  her  for  her  support,  can  the  rule  of  lU  pendens  be  invoked  by 
the  wife  against  one  who  purchases  pendente  lite,  with  actual 
notice  of  the  divorce  suit  and  other  facts  before  stated?  We 
think  it  can,  upon  reason  and  authority.  The  statute  provides 
that  if  either  party  is  about  to  do  any  act  that  may  defeat  or 
render  less  effectual  any  order  which  the  court  may  ultimately 
make  concerning  property,  an  order  shall  be  made  for  the  pres- 
ervation thereof.  It  is  claimed  that  this  remedy  is  exclusive; 
that  unless  restrained,  Powell's  sale  to  defendant  was  valid. 
Our  opinion  is,  that  this  preventive  remedy  does  not  affect  the 
ordinary  rule  as  to  purchasers  pendente  lite,  if  this  is  a  case 
where  that  rule  can  be  invoked. 

"In  order  to  bring  the  doctrine  of  lis  pendens  into  effect,  it 
is  indispensable  that  the  litigation  should  be  about  some  spe- 
cific thing,  which  must  necessarily  be  affected  by  the  termi- 
nation of  the  suit It  is  further  essential  to  the  existence 

of  lis  pendens  that  the  particular  property  involved  in  the  suit 
must  be  so  pointed  out  by  the  proceedings  as  to  warn  the 
whole  world  that  they  intermeddle  at  their  peril":  Freeman  on 
Judgments,  sees.  196,  197.  The  same  author  says:  ^'' Lis  pen- 
dens is  notice  of  all  facts  apparent  on  the  face  of  the  pleadings, 
and  of  those  other  facts  of  which  the  facts  so  stated  necessarily 
put  the  purchaser  on  inquiry":  Freeman  on  Judgments,  sec. 
198. 

In  many  cases  where,  in  divorce  proceedings,  the  applica- 
tion is  for  alimony  proper,  —  that  is,  an  allowance  to  be  paid 
at  regular  periods  for  the  wife's  support, — and  especially 
where  there  was  no  statute  allowing  her  any  specific  part  of 
the  husband's  estate,  it  has  been  held  that  the  rule  of  lis  pen- 


360  Powell  v.  Campbell,  [Nevada, 

dens  does  not  apply,  because  such  a  suit  is  in  personam,  and 
does  not  apply  to  any  specific  part  of  the  personal  or  real 
estate  of  the  husband:  Almond  v.  Almond,  4  Rand.  662;  15 
Am.  Dec.  781;  Brightman  v.  Brightman,  1  R.  I.  112;  Feigley 
V.  Feigley,  7  Md.  562;  61  Am.  Dec.  375.  But  where  the  stat- 
ute permits  the  husband's  estate  to  be  set  apart  to  the  wife  for 
life,  or,  if  necessary,  in  fee,  for  her  support,  and  in  her  com- 
plaint she  specifically  describes  property  which  she  asks  the 
court  to  decree  to  her  for  her  support,  there  seems  to  be  no  well- 
founded  reason  why  the  rule  of  lis  pendens  should  not  apply. 
True,  it  may  be  said  that  the  decree  of  divorce  is  the  first 
object  of  the  suit,  and  that  support  is  but  an  incident.  But  it 
is  also  true  that  when  divorce  is  sought  and  granted,  and  sup- 
port is  required  from  the  husband,  the  law  permits  the  court, 
and  it  is  the  court's  duty,  to  provide  such  support  as  is  rea- 
sonable and  just,  under  all  the  circumstances.  In  such  a  case, 
a  purchaser  pendente  lite,  with  notice  of  the  suit  and  its  objects, 
knows  that  the  property  described  may  be  decreed  to  the  wife, 
and  that  one  of  the  objects  of  the  suit  is  to  obtain  a  decree 
awarding  such  property  to  her. 

"The  primary  object  for  which  the  suit  is  brought  is  not 
material,  provided  the  court  has  jurisdiction  of  the  property 
for  secondary  purposes;  and  so  it  would  seem  that  where  a 
bill  for  divorce  and  alimony  is  filed  by  the  wife  against  the 
husband,  and  there  is  no  special  allegation  in  it  pointing  out 
any  particular  property  which  is  sought  to  be  charged  with 
the  payment  of  the  alimony,  there  will  be  no  lis  pendens  as  to 
either  real  or  personal  property  of  the  defendant.  Such  a  case 
cannot  be  distinguished  from  those  where  the  action  is  pro- 
fessedly in  personam,  and  where  the  contention  in  the  case 

is  entirely  independent  of  any  particular  property If, 

however,  the  bill  should  contain  special  allegations,  —  should 
point  out  particular  real  or  personal  property,  —  and,  within 
the  limits  of  the  manifest  jurisdiction  and  powers  of  the  court 
to  grant  the  relief,  should  seek  to  have  alimony  assigned  out 
of  such  specific  property,  there  would  be  constructive  notice 
of  the  lis  pendens":  Bennett  on  Lis  Pendens,  sec.  99;  see  also 
sec.  219.  Daniel  v.  Hodges,  87  N.  C.  98,  supports  the  text 
just  quoted.  In  Ulrich  v.  Ulrich,  3  Mackay,  290,  the  court 
followed  Daniel  v.  Hodges,  87  N.  C.  98,  and  held  that  while 
the  rule  is,  that  in  a  bill  for  alimony  and  maintenance  there 
is  no  lis  pendens  as  to  the  property  generally,  yet  where,  as 
in  that  case,  a  certain  lot  is  described  in  the  bill,  and  it  is 
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alleged  that  the  lot  constitutes  the  principal  property  of  the 
defendant,  out  of  which  alimony  should  be  decreed,  there  is 
lis  pendens  as  to  such  property.  And  see  Draper  v.  Draper,  68 
111.  22;  Vanzant  v.  Vanzant,  23  111.  543;  Tolerton  v.  Williard, 
50  Ohio  St.  588;  Sapp  v.  Wightman,  103  111.  158.  We  are 
satisfied  that  the  rule  of  lis  pendens  applies  in  this  case  as  to 
the  property  in  question,  and  it  follows  that  the  defendant 
occupies  the  attitude  of  a  pendente  lite  purchaser,  and  is  there- 
fore bound  by  the  decree  in  the  divorce  case,  and  by  all  the 
proceedings  therein  that  are  not  coram  non  judice,  unless  other 
facts  existed  which,  if  proven,  would  relieve  him  from  the 
operation  of  the  general  rule. 

This  leads  us  to  an  exception  taken  at  the  trial  to  the 
exclusion  of  testimony.  On  cross-examination,  plaintiff  was 
asked  this  question:  "  During  the  pendency  of  the  divorce 
suit  between  you  and  Richard  Powell,  and  before  the  trial  of 
€aid  cause,  and  before  Powell  sold  the  property  to  Campbell, 
at  the  house  of  George  Anderson,  in  this  county,  did  you  not 
fitate  to  Richard  Powell  words  as  follows,  or  to  this  effect: 
'You  can  sell  the  ranch  if  you  wish  to,'  meaning  the  ranch 
gold  to  Campbell.  '  I  wish  to  God  you  would  sell  it,  as  it  has 
always  been  a  millstone  around  our  necks'?"  It  was  not 
claimed  that  these  words,  if  uttered,  were  communicated  to 
Campbell,  and  the  court  sustained  plaintiff's  objection  to  the 
question.  Counsel  for  appellant  say:  "The  question  is  not 
one  of  estoppel  of  respondent,  but  authority  in  Richard  Powell 
to  sell.  If  the  divorce  proceeding  suspended  this  authority, 
respondent's  consent  revived  it."  Since  there  is  no  element 
of  estoppel  in  the  case,  the  objection  raised  is  easily  disposed 
of.  Powell  required  no  authority  from  his  wife  or  anybody 
else  to  sell.  He  had  the  power  to  sell,  and  the  sale,  as  be- 
tween him  and  Campbell,  was  valid;  but  he  could  not  affect 
her  rights  by  a  sale  pendente  lite,  at  least  without  a  valid  re- 
lease or  satisfaction  of  her  claim  for  support;  and  neither 
release  nor  satisfaction  was  affected  by  her  statement  to 
Powell,  if  she  made  it.  Nothing  less  than  a  valid  contract 
based  upon  a  sufficient  consideration  could  release  the  prop- 
erty from  the  claim  already  impressed  upon  it.  Suppose, 
pending  the  divorce  suit,  plaintiff  had  said  to  Powell,  "  You 
may  keep  the  property;  I  do  not  want  it";  and  Powell,  with- 
out selling  the  property,  had  set  up  that  statement  in  his 
answer  to  her  claim  for  support,  and  had  offered  evidence 
showing  what  she  stated.     It  would  hardly  be  claimed  that 
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Bjoh  a  Btoterr^ent  would  have  deprived  her  of  provision  for 
support,  if,  at  the  trial,  she  had  insisted  upon  her  rights.  The 
rourt  did  not  err  in  excluding  this  testimony. 

At  the  close  of  plaintiff's  case  in  chief,  defendant  moved 
.he  court  to  require  plaintiff  to  make  Richard  Powell  a  party 
defendant  to  this  action,  and  that  he  be  brought  in  as  a  party 
defendant,  for  the  reason  that  the  pleadings  and  proofs  showed 
that  a  complete  determination  of  the  controversy  could  not  be 
had  without  his  presence.  The  motion  was  denied,  and  it  is 
claimed  that  the  court  erred.  We  do  not  think  so.  In  the 
divorce  case,  the  court  had  jurisdiction  of  the  person  of  the 
defendant  and  the  entire  subject-matter  of  the  action.  He 
did  not  answer  or  defend,  but,  in  a  legal  sense,  he  had  his 
day  in  court.  Neither  he  nor  Campbell,  in  this  action,  could 
assail  the  decree  in  the  divorce  case,  or  any  proceeding 
therein,  except  for  want  of  jurisdiction.  The  record  before 
us  does  not  show  that  in  the  divorce  case  the  court  exceeded 
its  jurisdiction.  Powell's  rights  were  determined  in  that 
case,  and  could  not  be  retried  in  this.  Campbell  had  the 
same  defenses  that  he  and  Powell  would  have  had.  The  de- 
cree in  the  divorce  case  being  in  force,  we  are  unable  to  see 
that  Powell  has  any  interest  in  this  case,  or  is  affected  by  the 
decree. 

It  is  further  urged  that  *'  if  the  judgment  in  the  divorce 
Buit  is  valid  and  binding  in  so  far  as  it  attempts  to  vest  title 
in  respondent,  then  such  title  is  complete  by  the  terms  of  the 
decree,  and  respondent  has  a  complete  remedy  at  law,  and 
this  equitable  action  cannot  be  maintained;  that  a  defendant 
cannot,  by  a  transfer  pendente  lite,  defeat  the  action;  the  plain- 
tiff may,  notwithstanding,  proceed  to  judgment,  and  eject  the 
assignee." 

In  support  of  the  statement  last  made,  three  cases  in  eject- 
ment are  cited.  Undoubtedly,  in  an  action  of  ejectment, 
plaintiff  prevailing,  all  persons  entering  under  the  defendant, 
pendente  lite,  may  be  dispossessed  under  the  judgment:  Free- 
man on  Judgments,  sec.  171.  But  we  are  cited  to  no  authori- 
ties holding  that  this  may  be  done  under  a  decree  like  that  in 
Powell  v.  Powell,  or  that  Mrs.  Powell  could  have  sustained 
ejectment  against  Campbell  after  obtaining  her  decree  against 
Powell.  Campbell  had  the  legal  title  and  possession.  She 
had  only  an  equitable  right  to  both.  The  original  equity 
doctrine  was,  that  a  decree  was  not,  of  itself,  a  legal  title,  and 
did  not  transfer  title:    3  Pomeroy's  Eq.  Jur.,  sec.  1317.      But 
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in  many  of  the  states  statutes  have  been  passed  providing 
that  a  decree  shall  operate  as  a  conveyence.  '*  When  the  ob- 
ject of  the  suit  is  to  compel  the  conveyance  of  the  legal  title 
by  the  defendant,  and  the  decree  does  not  require  a  sale,  the 
title  will  not  pass  until  the  deed  is  executed,  unless  it  be  pro- 
vided, as  has  been  done  in  some  of  the  states,  by  statute,  that 
the  decree  itself  shall  operate  as  a  conveyance":  Miller  v. 
Sherry,  2  Wall.  248. 

It  is  probable  that  plaintiff  might  have  made  Campbell  a 
party  to  the  divorce  suit  after  the  conveyance  to  him  from 
Powell,  if  she  was  aware  of  the  sale, —  a  fact  not  disclosed  by 
the  record.  Still,  was  she  not  entitled  to  maintain  this  action 
to  recover  a  conveyance,  by  defendant,  of  a  legal  estate  cor- 
responding to  her  equitable  title?  1  Pomeroy's  Eq.  Jur.,  sec. 
152.  Such  actions  have  been  sustained  by  the  most  distin- 
guished courts. 

In  Bishop  of  Winchester  v.  Paine,  11  Ves.  199,  the  court 
eaid:  "  This  is  not  the  case  of  the  legal  estate  acquired  during 
the  pendency  of  the  suit,  in  which  instance  it  might  be  neces- 
sary, in  order  to  avoid  it,  to  have  recourse  to  a  new  suit." 
"Although  the  maxim  is,  Pendente  lite  nil  innovetur,  that 
maxim  is  not  to  be  understood  as  warranting  the  conclusion 
that  the  conveyance  so  made  is  absolutely  null  and  void,  at 
all  times  and  for  all  purposes.  The  true  interpretation  of  the 
maxim  is,  that  the  conveyance  does  not  vary  the  rights  of  the 
parties  in  that  suit,  and  they  are  not  bound  to  take  notice  of 
the  title  acquired  under  it,  but,  with  regard  to  them,  the  title 
is  to  be  taken  as  if  it  had  never  existed."  "  If,  however,  the 
purchaser  pendente  lite  be  a  purchaser  of  the  legal  estate,  and 
not  of  a  mere  equitable  estate,  it  may,  after  the  determination 
of  the  pending  suit,  be  necessary,  in  order  to  compel  a  sur- 
render of  his  title,  or  to  declare  it  void,  to  institute  a  new  suit 
against  him  ":  2  Story's  Eq.  Jur.,  sec.  908,  and  note  3. 

Besides,  it  is  admitted  by  counsel  for  appellant  that  Camp- 
bell could  have  been  made  a  party  defendant  in  the  divorce 
suit,  and,  if  the  facts  and  law  warrant  it,  he  could  have  been 
made  to  pass  the  title  to  the  property  in  question  to  plaintiff. 
The  record  does  not  show  that  plaintiff  knew,  or  had  rea- 
son to  know,  of  the  conveyance  from  Powell  to  Campbell,  be- 
fore the  trial,  or  until  after  it  was  completed.  It  is  shown  by 
the  court's  findings  that  the  divorce  suit  was  commenced  in 
March,  1886;  that  during  its  pendency,  March  25, 1886,  Powell 
conveyed  to  Compbell.     But  it  nowhere  appears  that  plaintiff 
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had  any  knowledge  of  the  conveyance,  or  of  any  facts  making 
it  incumbent  upon  her  to  make  inquiries  concerning  it,  until 
after  the  trial. 

The  judgment  and  order  appealed  from  are  affirmed. 


Marbiagb  and  Divorce  —  Lis  Pendens.  —  Where  a  wife  files  a  petition 
asking  for  a  divorce  and  alimony,  definitely  describing  therein  certain  realty 
owned  by  the  husband,  which  she  seeks  to  have  set  aside  to  her  as  permanent 
alimony,  the  doctrine  of  lis  pendens  will  apply;  and  a  purchaser  from  the 
husband  will  be  bound  by  the  judgment  subsequently  rendered:  Wilkinson  v. 
ElUot^  43  Ean.  590;  atUe,  p.  158,  and  note. 


Eeno  Smelting  Works  v.  Stevenson. 

[20  Nevada,  269.] 

Ck>MUON  Law. — The  Whole  of  the  Common  Law  of  England  la  not 
IN  Force  in  this  state.  The  intention  of  our  legislature  was  to  adopt 
only  80  much  of  it  as  was  applicable  to  our  condition.  The  statutes  of 
the  several  states  adopting  the  common  law  are  generally  construed  as 
applying  only  in  cases  where  that  law  is  applicable  to  the  habits  and 
conditions  of  society  and  in  harmony  with  the  genius,  spirit,  and  objects 
of  our  institutions.  It  is  contrary  to  the  spirit  of  the  common  law  itself 
to  apply  a  rule  founded  on  a  particular  reason  to  the  law,  when  the  rea- 
son utterly  fails. 

Riparian  Rights.  —  The  common-law  doctrine  of  riparian  rights  is  inap- 
plicable to  the  physical  conditions  of  the  Pacific  states. 

Water.  — The  Right  to  Water  in  This  State  mcst  be  Determined 
BY  the  Application  of  the  Principle  of  Prior  Appropriation, 
and  not  by  the  common-law  rules  respecting  riparian  rights. 

John  F.  Alexander,  attorney-general,  Robert  H.  Lindsay,  and 
Thomas  H.  Wells,  for  the  appellants. 

R.  S.  MesicJc,  for  the  respondent. 

Belknap,  J.  This  action  is  brought  for  the  purpose  of  de- 
termining rights  to  the  use  of  water,  upon  the  following  facts: 
The  plaintiff  is  a  corporation  engaged  in  the  reduction  of  ores. 
It  is  the  owner  in  fee  of  ten  acres  of  land  on  the  Truckee 
River,  upon  which  its  reduction-works  are  situated.  Long 
prior  to  the  commission  of  the  grievances  alleged  in  the  com- 
plaint, it  built  a  dam  in  the  river  at  a  point  above  its  own 
land,  but  with  the  consent  of  those  whose  lands  were  affected 
thereby.  The  water  is  used  to  furnish  power  to  operate  ma- 
chinery at  the  works,  and  is  conveyed  from  the  dam  by 
means  of  a  ditch  and  flume.  The  height  of  the  dam  is  such 
that  the  waters  of  the  river  flow  over  it  about  ten  inches  above 
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its  crest,  and  unless  the  water  is  maintained  at  this  height, 
sufficient  cannot  be  diverted  to  fill  the  ditch  and  flume.  The 
state  of  Nevada  is  the  owner  in  fee  of  the  land  next  below 
that  of  the  plaintiff  on  the  river.  Tlie  insane  asylum  of  the 
state  is  situated  thereon,  and  the  defendants,  by  virtue  of  their 
offices  of  governor,  controller,  and  treasurer  of  the  state,  re- 
spectively, are  commissioners  for  the  care  of  the  insane,  and, 
as  such,  control  the  affairs  of  the  asylum.  In  their  capacity 
as  commissioners  they  have  caused  the  pond  of  water  made 
by  the  dam  of  the  plaintiff  to  be  tapped  by  a  flume,  and 
thereby  carried  a  portion  of  the  waters  to  the  asylum  grounds 
for  motive  power.  The  district  court  enjoined  this  diversion 
of  the  waters.  Plaintiff,  upon  this  appeal,  neither  claims  nor 
disclaims  a  right  by  virtue  of  a  prior  appropriation,  but  urges 
an  affirmance  of  the  judgment  upon  the  sole  ground  that  it  is 
a  riparian  proprietor,  and,  as  such,  is  entitled  to  the  natural 
flow  of  the  water  through  its  land. 

The  rights  of  riparian  proprietors  are  thus  stated  by  Chan- 
cellor Kent:  "Every  proprietor  of  lands  on  the  banks  of  a 
river  has  naturally  an  equal  right  to  the  use  of  the  water 
which  flows  in  the  stream  adjacent  to  his  lands  as  it  was  wont 
to  run  {currere  solehat),  without  diminution  or  alteration.  No 
proprietor  has  the  right  to  use  the  water  to  the  prejudice  of 
other  proprietors  above  or  below  him,  unless  he  has  a  prior 
right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment.  He 
has  no  property  in  the  water  itself,  but  a  simple  usufruct  while 
it  passes  along.  Aqua  currit  et  debet  currere  ut  currere  solebat, 
is  the  language  of  the  law.  Though  he  may  use  the  water 
while  it  runs  over  his  land  as  an  incident  to  the  land,  he  can- 
not reasonably  detain  it,  or  give  it  another  direction,  and  he 
must  return  it  to  its  ordinary  channel  when  it  leaves  his  estate. 
Without  the  consent  of  the  adjoining  proprietors,  he  cannot 
divert  or  diminish  the  quantity  of  water  which  would  other- 
wise descend  to  the  proprietors  below,  nor  throw  the  water 
back  upon  the  proprietors  above,  without  a  grant,  or  an  un- 
interrupted enjoyment  of  twenty  years,  which  is  evidence  of 
it":  3  Kent's  Com.  439.  "It  is  wholly  immaterial,"  says 
Judge  Story  in  Tyler  v.  Wilkinson,  4  Mason,  400,  "  whether 
the  party  be  a  proprietor  above  or  below,  in  the  course  of  the 
river.  The  right  being  common  to  all  the  proprietors  on  the 
river,  no  one  has  a  right  to  diminish  the  quantity  which  will, 
according  to  the  natural  current,  flow  to  a  proprietor  below, 
or  to  throw  it  back   upon  a  proprietor  above.     This  is  the 
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necessary  result  of  the  perfect  equalitj'^  of  right  among  all  the 
proprietors  of  that  which  is  common  to  all."  But  the  rule  of 
the  common  law  has  never  been  applied  by  the  courts  of  this 
state,  except  as  hereinafter  mentioned.  The  condition  of  set- 
tlers upon  the  public  lands  of  the  state  necessitated  a  diver- 
sion of  running  waters  from  their  natural  channels  for 
agricultural  purposes,  and  our  courts  have,  with  the  excep- 
tion stated,  protected  the  first  appropriator  to  the  extent  of  his 
appropriation  to  any  beneficial  use,  and  no  obligation  has 
been  imposed  upon  him  to  return  the  water  to  its  natural 
channel.  The  history  of  this  subject  is  clearly  stated  by  Mr. 
Justice  Field  in  Atchison  v.  Peterson,  20  Wall.  510,  as  follows: 
"  By  the  custom  which  has  obtained  among  miners  in  the 
Pacific  states  and  territories,  where  mining  for  the  precious 
metals  is  had  on  the  public  lands  of  the  United  States,  the 
first  appropriator  of  mines,  whether  in  placers,  veins,  or  lodes, 
or  of  waters  in  the  streams  on  such  lands  for  mining  purposes, 
is  held  to  have  a  better  right  than  others  to  work  the  mines 
or  use  the  waters.  The  first  appropriator  who  subjects  the 
property  to  use,  or  takes  the  necessary  steps  for  that  purpose, 
is  regarded,  except  as  against  the  government,  as  the  source 
of  title  in  all  controversies  relating  to  the  property.  As  re- 
spects the  use  of  water  for  mining  purposes,  the  doctrines  of 
the  common  law  declaratory  of  the  rights  of  riparian  owners 
were,  at  an  early  day,  after  the  discovery  of  gold,  found  to  be 
inapplicable,  or  applicable  only  in  a  very  limited  extent,  to 
the  necessities  of  miners,  and  inadequate  to  their  protection." 
Referring  to  the  rule  as  above  stated,  and  which  accords  to 
the  different  riparian  proprietors  an  equal  right  to  the  use  of 
the  waters  of  the  stream,  the  opinion  proceeds:  "  This  equality 
of  right  among  all  the  proprietors  on  the  same  stream  would 
have  been  incompatible  with  any  extended  diversion  of  the 
water  by  one  proprietor,  and  its  conveyance  for  mining  pur- 
poses to  points  from  which  it  could  not  be  restored  to  the 
stream.  But  the  government  being  the  sole  proprietor  of  all 
the  public  lands,  whether  bordering  on  streams  or  otherwise, 
there  was  no  occasion  for  the  application  of  the  common-law 
doctrine  of  riparian  proprietorship  with  respect  to  the  waters 
of  those  streams.  The  government,  by  its  silent  acquiescence, 
assented  to  the  general  occupation  of  the  public  lands  for 
mining,  and,  to  encourage  their  free  and  unlimited  use  for 
that  purpose,  reserved  such  lands  as  were  mineral,  from  sale, 
and  the  acquisition  of  title  by  settlement.     And  he  who  first 
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connects  his  own  labor  with  property  thus  situated,  and  open 
to  general  exploration,  does,  in  natural  justice,  acquire  a  bet- 
ter right  to  its  use  and  enjoyment  than  others  who  have  not 
given  such  labor.  So  the  miners  on  the  public  lands  through- 
out the  Pacific  states  and  territories,  by  their  customs,  usages, 
and  regulations,  everywhere  recognized  the  inherent  justice  of 
this  principle,  and  the  principle  itself  was  at  an  early  period 
recognized  by  legislation,  and  enforced  by  the  courts  in  those 
states  and  territories."  And  in  Basey  v.  Gallagher,  20  Wall. 
670,  after  referring  to  the  views  above  quoted,  the  court  say: 
"The  views  there  expressed,  and  the  rulings  made,  are  equally 
applicable  to  the  use  of  waters  on  the  public  lands  for  pur- 
poses of  irrigation.  No  distinction  is  made  in  those  states  or 
territories  by  the  customs  of  miners  or  settlers,  or  by  the  courts, 
in  the  rights  of  the  first  appropriator  from  the  use  made  of 
the  water,  if  the  use  be  a  beneficial  one."  In  the  case  of  Van- 
sickle  V.  Haines,  7  Nev.  249,  it  was  held  that  the  patentee  of 
the  government  succeeded  to  all  its  rights,  and  among  these 
was  the  right  to  have  the  water  of  a  stream  theretofore  di- 
verted returned  to  its  natural  channel.  In  that  case  the 
patent  of  the  government  had  been  issued  prior  to  the  passage 
of  the  act  of  Congress  of  July  26,  1866.  The  court  considered 
the  statute  prospective  in  its  nature,  and  that  it  did  not  apply 
to  that  patent.  Subsequently,  in  the  case  of  Broder  v.  Natoma 
Water  etc.  Co.,  101  U.  S.  274,  the  supreme  court  of  the  United 
States  declared  that  the  statute  was  rather  a  voluntary  recog- 
nition of  a  pre-existing  right  of  possession,  constituting  a  valid 
claim  to  its  continued  use,  than  the  establishment  of  a  new 
one;  and,  following  this  view,  the  construction  given  to  the 
statute  in  VansicUe  v.  Haines,  7  Nev.  249,  was  overruled  in 
Jones  v.  Adams,  19  Nev.  78;  3  Am.  St.  Rep.  788.  Again,  in 
Vansickle  v.  Haines,  7  Nev.  249,  the  court  considered  the 
language  of  the  statute  adopting  the  common  law  precluded  a 
consideration  of  the  question  of  its  applicability.  The  statute 
is  as  follows:  "The  common  law  of  England,  so  far  as  it  is 
not  repugnant  to  or  in  conflict  with  the  constitution  and  laws 
of  the  United  States,  or  the  constitution  and  laws  of  this  state, 
shall  be  the  rule  of  decision  in  all  the  courts  of  this  state": 
Gen.  Stats.  3021.  This  was  substantially  the  statute  when 
Vansickle  v.  Haines,  7.  Nev.  249,  was  decided.  The  statute  is 
silent  upon  the  subject  of  the  applicability  of  the  common 
law,  but  we  think  the  term  "  common  law  of  England  "  was 
employed  in  the  sense  in  which  it  is  generally   understood 
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in  this  country,  and  that  the  intention  of  the  legislature  wa» 
to  adopt  only  so  much  of  it  as  was  applicable  to  our  condition. 
An  examination  of  the  authorities  will  render  this  apparent. 

In  Curtis's  Commentaries,  section  16,  the  author  saysr 
"It  is  to  be  observed  that  the  common  law  of  England  was 
adopted  by  the  founders  of  the  American  colonies  to  a  limited 
extent  only.  The  emigrants  from  England  brought  with  thenv 
the  general  principles  of  the  common  law  of  that  country,  and 
adopted  and  put  them  in  practice,  so  far  as  they  were  appli- 
cable to  their  situation;  and  as  the  people  of  each  colony 
acted  independently  of  the  rest  in  this  respect,  it  has  resulted 
that  the  common  law  of  each  of  the  states  ditfers  in  some  par- 
ticulars from  that  of  the  others,  and  that  in  none  of  them  is  it 
wholly  identical  with  the  common  law  of  England."  Pro- 
fessor Washburn,  in  his  treatise  upon  the  law  of  real  prop- 
erty (vol.  1,  36),  says:  "It  may  be  well  to  understand  how 
far  the  common  and  statute  law  of  England  have  been  adopted 
as  the  law  of  this  country.  As  a  general  proposition,  so  much 
of  these  as  was  suited  to  the  condition  of  a  people  like  that  of 
the  early  settlers  of  this  country  was  adopted  by  common  con- 
sent as  the  original  common  law  of  the  colonies.  They 
brought  it  with  them  as  they  did  their  language,  and  regarded 
it  as  a  heritage  of  inestimable  value,  by  which  their  rights  of 
person  and  property  were  to  be  regulated  and  secured.  Es- 
pecially was  this  true  in  regard  to  the  law  of  real  property." 
*'  The  common  law  of  England,"  said  Judge  Story,  "  is  not  to 
be  taken  in  all  respects  to  be  that  of  America.  Our  ancestors 
brought  with  them  its  general  principles,  and  claimed  it  as 
their  birthright,  but  they  brought  with  them,  and  adopted, 
only  that  portion  which  was  applicable  to  their  situation  ": 
Van  Ness  v.  Pacard,  2  Pet.  144.  "The  common  law,"  says 
Chancellor  Kent,  "  so  far  as  it  is  applicable  to  our  situation 
and  government,  has  been  recognized  and  adopted  as  one 
entire  system  by  the  constitutions  of  Massachusetts,  New 
York,  New  Jersey,  and  Maryland.  It  has  been  assumed  by 
the  courts  of  justice,  or  declared  by  statute,  with  the  like 
modifications,  as  the  law  of  the  land  in  every  state.  It  was 
imported  by  our  colonial  ancestors  as  far  as  it  was  applicable: 
1  Kent's  Com.  473. 

In  Bogardus  v.  Trinity  Church,  4  Paige,  198,  the  question 
was,  whether  the  statute  of  32  Henry  VIII.,  and  that  of  21 
James  I.,  constituted  a  part  of  the  law  of  the  state  of  New 
York.     Chancellor  Walworth  said:  "  It  is  a  natural  presump- 
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tion,  and  therefore  adopted  as  a  rule  of  law,  that,  on  the  settle- 
ment of  a  new  territory  by  a  colony  from  another  country, 
especially  where  the  colonists  continue  subject  to  the  same 
government,  that  they  carry  with  them  the  general  laws  of 
the  mother  country  which  are  applicable  to  the  situation  of 
the  colonists  in  the  new  territory;  which  laws  thus  become  the 
laws  of  the  colony  until  they  are  altered  by  the  common  con- 
Bent  or  by  legislative  enactment The  common  law  of 

the  mother  country,  as  modified  by  positive  enactments,  to- 
gether with  the  statute  laws  which  are  in  force  at  the  time  of 
the  emigration  of  the  colonists,  become  in  fact  the  common 
law  rather  than  the  common  and  statute  law  of  the  colony.  The 
statute  law  of  the  mother  country,  therefore,  when  introduced 
into  the  colony  of  New  York,  by  common  consent,  because  it 
was  applicable  to  the  colonists  in  their  new  situation,  and  not 
by  legislative  enactment,  became  a  part  of  the  common  law 
of  this  province."  And  the  rules  of  the  common  law  are  not 
enforced  in  localities  to  which  tliey  are  inapplicable.  In 
"Illinois  it  was  held  that  the  rule  of  the  common  law  requiring 
the  owner  of  cattle  to  keep  them  upon  his  own  land  was  inap- 
plicable. The  court  said:  "However  well  adapted  the  rule 
of  the  common  law  may  be  to  a  densely  populated  country 
like  England,  it  is  surely  but  ill  adapted  to  a  new  country 
like  ours.  If  this  common-law  rule  prevails  now,  it  must  have 
prevailed  from  the  time  of  the  earliest  settlements  in  the  state; 
and  can  it  be  supposed  that  when  the  early  settlers  of  this 
country  located  upon  the  borders  of  our  extensive  prairies  they 
brought  with  them  and  adopted  as  applicable  to  their  condi- 
tion a  rule  of  law  requiring  each  one  to  fence  up  his  cattle? 
that  they  designed  the  millions  of  fertile  acres  stretched  out 
before  them  to  go  ungrazed,  except  as  each  purchaser  from 
government  was  able  to  inclose  his  part  with  a  fence?  This 
state  is  unlike  any  other  of  the  eastern  states  in  their  early 
settlement,  because,  from  the  scarcity  of  timber,  it  must  be 
many  years  yet  before  our  extensive  prairies  can  be  fenced; 
and  their  luxuriant  growth,  sufficient  for  thousands  of  cattle, 
must  be  suffered  to  rot  and  decay  where  it  grows,  unless  the 
settlers  upon  their  borders  are  permitted  to  turn  their  cattle 
upon  them.  Perhaps  there  is  no  principle  of  the  common  law 
BO  inapplicable  to  the  condition  of  our  country  and  people  as 
the  one  which  is  sought  to  be  enforced  now,  for  the  first  time 
since  the  settlement  of  the  state.     It  has  been  the  custom  in 

Illinois,  so  long  that  the  memory  of  man  runneth  not  to  the 
Xu.  St.  Rep..  Vol.  XIX.  —2i 
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contrary,  for  the  owners  of  stock  to  suffer  them  to  run  at  large. 
Settlers  have  located  themselves  contiguous  to  prairies  for  the 
very  purpose  of  getting  the  benefit  of  the  range.  The  right  of 
all  to  pasture  their  cattle  upon  uninclosed  ground  is  univer- 
sally conceded.  No  man  has  questioned  this  right,  although 
hundreds  of  cases  must  have  occurred  where  the  owners  of 
cattle  have  escaped  the  payment  of  damages  on  account  of  the 
insufficiency  of  the  fences  through  which  their  stock  have 
broken,  and  never  till  now  has  the  common-law  rule  that  the 
owner  of  cattle  is  bound  to  fence  them  up  been  supposed  to 
prevail  or  to  be  applicable  to  our  condition.  The  universal 
understanding  of  all  classes  of  the  community,  upon  which 
they  have  acted  by  inclosing  their  crops  and  letting  their  cattle 
run  at  large,  is  entitled  to  no  little  consideration  in  determin- 
ing what  the  law  is;  and  we  should  feel  inclined  to  hold,  in- 
dependent of  any  statutes  upon  the  subject,  on  account  of  the 
inapplicability  of  the  common-law  rule  to  the  condition  and 
circumstances  of  our  people,  that  it  does  not,  and  never  has, 
prevailed  in  Illinois":  Seeley  v.  Peters,  5  Gill,  142. 

When  that  case  was  decided,  a  statute  of  the  state  was  in 
force  adopting  the  common  law  "so  far  as  the  same  is  appli- 
cable and  of  general  nature."  No  mention  of  this  qualifica- 
tion is  made  in  the  opinion.  The  court  appears  to  have 
assumed  its  existence  independently  of  express  enactment, 
because  in  the  year  1841,  before  the  legislature  had  annexed 
the  qualification  to  the  statute,  the  court,  in  Boyer  v.  Sweet,  3 
Scam.  120,  said:  "It  is  true,  we  have,  like  most  other  states 
in  the  Union,  adopted  the  common  law  by  legislative  act;  but 
it  must  be  understood  only  in  cases  where  that  law  is  appli- 
cable to  the  habits  and  conditions  of  our  society,  and  in  har- 
mony with  the  genius,  spirit,  and  objects  of  our  institutions." 

In  the  case  of  People  v.  Canal  Appraisers,  33  N.  Y.  461,  the 
question  was,  whether  the  common-law  rule  of  evidence  to 
determine  whether  streams  are  navigable  was  applicable  in 
the  state  of  New  York.  In  discussing  the  subject,  the  court 
adopted  the  views  expressed  by  Judge  Bronson  in  a  dissent- 
ing opinion  in  Starr  v.  Child,  20  Wend.  149,  as  follows:  "  By 
the  common  law,  the  flow  and  reflow  of  the  tide  is  the  criterion 
for  determining  what  rivers  are  public.  This  rule  is  open  to 
the  double  objection  that  it  includes  some  streams  which  are 
not  in  fact  navigable,  and  which,  consequently,  might  well  be 
the  subject  of  individual  ownership;  and  it  excludes  other 
streams,  which  are  in  fact  navigable,  and  which  in  every  well- 
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regulated  state  should  belong  to  the  public.  Although  the 
ebb  and  flow  of  the  tide  furnishes  an  imperfect  standard  for 
determining  what  rivers  are  navigable,  it  nevertheless  approx- 
imates the  truth,  and  may  answer  very  well  in  the  island  of 
Great  Britain,  for  which  the  rule  was  made.  But  such  a 
standard  is  quite  wide  of  the  mark  when  applied  to  the  great 
fresh-water  rivers  of  this  continent,  and  would  never  have  been 
thought  of  here,  if  we  had  not  found  the  rule  ready  made  at 
our  hands.  Now,  I  think  no  doctrine  better  settled  than  that 
Buch  portions  of  the  law  of  England  as  are  not  adapted  to  our 
condition  form  no  part  of  the  law  of  this  state.  This  excep- 
tion includes  not  only  such  laws  as  are  inconsistent  with  the 
spirit  of  our  institutions,  but  such  as  were  framed  with  special 
reference  to  the  physical  condition  of  a  country  differing 
widely  from  our  own.  It  is  contrary  to  the  spirit  of  the  com- 
mon law  itself,  to  apply  a  rule  founded  on  a  particular  reason, 
to  a  law,  when  that  reason  utterly  fails, —  Cessante  ratione  legis, 
cessat  ipsa  lezJ'  In  states  where  the  common  law  has  not  been 
adopted  by  legislative  enactment,  courts  have  proceeded  upon 
the  hypothesis  of  its  adoption,  subject,  always,  to  its  appli- 
cability to  the  locality:  Stout  v.  Keyes,  2  Doug.  (Mich.)  184; 
43  Am.  Dec.  465;  Lorman  v.  Benson^  8  Mich.  18;  77  Am.  Dec. 
435;  Morris  v.  Vanderen,  1  Dall.  67;  Report  of  Judges,  3 
Binn.  595;  Shewel  v.  Fell,  3  Yeates,  21;  Flanagan  v.  Philadel- 
phia, 42  Pa.  St.  219;  State  v.  Cawood,  2  Stew.  360;  Inge  v. 
Murphy,  10  Ala.  885. 

From  these  authorities  we  assume  that  the  applicability  of 
the  common-law  rule  to  the  physical  characteristics  of  the 
state  should  be  considered.  Its  inapplicability  to  the  Pacific 
states,  as  shown  in  Atchison  v.  Peterson,  20  Wall.  510,  applies 
forcibly  to  the  state  of  Nevada.  Here  'the  soil  is  arid,  and 
unfit  for  cultivation  unless  irrigated  by  the  waters  of  running 
streams.  The  general  surface  of  the  state  is  table-land,  trav- 
ersed by  parallel  mountain  ranges.  The  great  plains  of  the 
state  afford  natural  advantages  for  conducting  water,  and 
lands  otherwise  waste  and  valueless  become  productive  by 
artificial  irrigation.  The  condition  of  the  country,  and  the 
necessities  of  the  situation,  impellel  settlers  upon  the  public 
lands  to  resort  to  the  diversion  and  use  of  waters.  This  fact 
of  itself  is  a  striking  illustration  and  conclusive  evidence  of 
the  inapplicability  of  the  common-law  rule.  The  system 
which  the  necessities  of  the  people  established  was  recognized 
and  confirmed  by  the  legislation  of  Congress,  —  1.  By  the  act 
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of  July  26,  1866,  which  declares,  in  its  ninth  section,  "that 
whenever,  by  priority  of  possession,  rights  to  the  use  of  water 
for  mining,  agricultural,  manufacturing,  or  other  purposes, 
have  vested  and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  decisions  of 
courts,  the  possessors  and  owners  of  such  vested  rights  shall 
be  maintained  and  protected  in  the  same";  and  2.  By  the 
desert-land  act,  which  encourages  the  appropriation  and  use 
of  water  upon  such  of  the  public  lands  as  will  not,  with- 
out irrigation,  produce  an  agricultural  crop,  by  authorizing 
the  sale  of  a  greater  amount  of  such  land  than  the  purchaser 
could  otherwise  acquire,  upon  proof  of  his  having  conducted 
water  upon  it  for  the  purpose  of  irrigation.  This  act  applies 
only  to  the  Pacific  coast  states  and  territories:  U.  S.  Stats. 
1877,  377.  The  legislation  of  the  state,  also,  has  encouraged 
the  diversion  of  water  by  an  act  approved  March  3,  1866,  the 
general  object  of  which  is  expressed  in  its  title,  as  follows: 
"  An  act  to  allow  any  person  or  persons  to  divert  the  waters 
of  any  river  or  stream,  and  run  the  same  through  any  ditch 
or  flume,  and  to  provide  for  the  right  of  way  through  the  lands 
of  others  ":  Gen.  Stats.  362-365.  And  the  adjudications  of  the 
courts,  with  the  exception  mentioned,  have  sustained  the  doc- 
trine of  appropriation  upon  which  the  people  acted. 

That  the  doctrine  should  be  upheld,  as  well  after  the  issu- 
ance of  the  patent  of  the  government  as  before,  we  quote  the 
views  of  Mr.  Justice  Ross  in  a  dissenting  opinion  in  Lux  v. 
Haggin,  69  Cal.  450:  "The  doctrine  of  appropriation  thus  es- 
tablished was  not  a  temporary  thing,  to  exist  only  until  some 
one  should  obtain  a  certificate  or  patent  for  forty  acres,  or 
some  other  subdivision  of  the  public  land  bordering  on  the 
river  or  other  stream  of  water.  It  was,  as  has  been  said,  born 
of  the  necessities  of  the  country  and  its  people,  was  the 
growth  of  years,  permanent  in  its  character,  and  fixed  the 
status  of  water  rights  with  respect  to  public  lands.  No  valid 
reason  exists  why  the  government,  which  owned  both  the  land 
and  the  water,  could  not  do  this.  It  thus  became,  in  my 
judgment,  as  much  a  part  of  the  law  of  the  land  as  if  it  had 
been  written  in  terms  in  the  statute-books,  and  in  connection 
with  which  all  grants  of  public  land  from  either  government 
should  be  read.  In  the  light  of  the  history  of  the  state,  and 
of  the  legislation  and  decisions  with  respect  to  the  subject 
in  question,  is  it  possible  that  either  government,  state  or 
national,  ever  contemplated    that  conveyance  of  forty  acres 
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of  land  at  the  lower  end  of  the  stream  that  flows  for  miles 
through  public  lands  should  put  an  end  to  subsequent  appro- 
priation of  the  waters  of  the  stream  upon  the  public  lands 
above,  and  entitle  the  grantee  of  the  forty  acres  to  the  undi- 
minished flow  of  the  water  in  its  natural  channel  from  its 
source  to  its  mouth?  It  seems  to  me  entirely  clear  that  noth- 
ing of  the  kind  was  ever  intended  or  contemplated."  The 
case  of  Coffin  v.  Left  Hand  Ditch  Co.,  6  Col.  443,  recognizes 
appropriation  as  the  law  of  the  state  of  Colorado.  Some  of 
the  principles  announced  in  that  case  are  applicable  here. 
"  It  is  contended  by  counsel  for  appellants,"  say  the  court, 
*'  that  the  common-law  principles  of  riparian  proprietorship 
prevailed  in  Colorado  until  1876,  and  that  the  doctrine  of  pri- 
ority of  right  to  water  by  priority  of  appropriation  thereof  was 
first  recognized  and  adopted  in  the  constitution.  But  we 
think  the  latter  doctrine  has  existed  from  the  date  of  the  ear- 
liest appropriations  of  water  within  the  boundaries  of  the 
state.  The  climate  is  dry,  and  the  soil,  when  moistened 
only  by  the  usual  rainfall,  is  arid  and  unproductive.  Except 
in  a  few  favored  sections,  artificial  irrigation,  for  agriculture, 
is  an  absolute  necessity.  Water  in  the  various  streams  thus 
acquires  a  value  unknown  in  moister  climates.  Instead  of 
being  a  mere  incident  to  the  soil,  it  arises,  when  appropriated, 
to  the  dignity  of  a  distinct  usufructuary  estate  or  right  of 
property.  It  has  always  been  the  policy  of  the  national  as 
well  as  the  territorial  and  state  governments  to  encourage  the 
diversion  and  use  of  water  in  this  country  for  agriculture  and 
vast  expenditures  of  time  and  money  have  been  made  in  re- 
claiming and  fertilizing,  by  irrigation,  portions  of  our  unpro- 
ductive territory The  right  to  water  in  this  country, 

by  priority  of  appropriation  thereof,  we  think  it  is,  and  has 
always  been,  the  duty  of  the  national  and  state  governments 
to  protect.  The  right  itself,  and  the  obligation  to  protect  it, 
existed  prior  to  legislation  on  the  subject  of  irrigation.  It  is 
entitled  to  protection,  as  well  after  patent,  to  a  third  party,  of 
the  land  over  which  the  natural  stream  flows,  as  when  such 
land  is  a  part  of  the  public  domain,  and  it  is  immaterial 
whether  or  not  it  be  mentioned  in  the  patent,  and  expressly 
excluded  from  the  grant."  Our  conclusion  is.  that  the  com- 
mon-law doctrine  of  riparian  rights  is  unsuited  to  the  condition 
of  our  state,  and  that  this  case  should  have  been  determined 
by  the  application  of  the  principles  of  prior  appropriation. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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CoMMOS  Law.  —  Only  so  mnch  of  the  common  law  as  is  applicable  to  our 
circnmstances  and  customs  is  recognized  as  part  of  our  common  law:  Pen- 
nock's  Mitate,  20  Pa,  St.  268;  59  Am.  Dec.  718,  and  note. 

Water  Rights  —  Pacific  State.*?.  —  The  common-law  doctrine  giving  the 
riparian  owner  a  right  to  the  flow  of  a  stream  in  its  natural  channel  over 
bis  lands,  although  he  makes  no  beneficial  use  thereof,  is  inapplicable  to  the 
Pacific  Coast  states;  in  those  states,  the  first  appropriator  of  the  water  for  a 
useful  purpose  has  a  prior  right  thereto:  Jones  v.  Adams,  19  Nev.  78;  3  Am. 
St.  Rep.  788,  and  note;  Hammond  v.  Rose,  11  Col.  524;  7  Am.  St.  Rep.  258; 
Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  182;  South  etc.  Water  Co.  v.  Rosa,  80  Cal. 
334;  De  Necochea  v.  Curtis,  80  Cal.  397;  Platte  W.  Co.  v.  North  Col.  I.  Co.,  12 
Col.  525;  Farmers'  etc.  Co.  v.  Soiithworth,  13  Col.  112;  Van  Bibber  v.  Hilton^ 
84  Cal.  585.  But  to  make  any  diversion  of  water  from  its  natural  course  an 
appropriation,  the  water  must  be  used  for  a  beneficial  purpose.  Irrigation 
is  such  a  use:  Farmen'  etc  Co.  ▼.  Souihworth,  13  CoL  111;  Peregoy  v.  McKis- 
tick,  79  Cal.  572. 


State  v.  Tuflt. 

[20  Nevada,  427.] 

Unconstitutional  Statute  is  Absolutely  Null  and  Void.  It  is  a  mia- 
nomer  to  call  it  a  law;  it  is  to  be  regarded  as  never  having  been  possessed 
of  any  legal  force  or  efi'ect;  and  the  subsequent  adoption  of  an  amend- 
ment to  the  constitution  authorizing  the  enactment  of  such  a  statute  can- 
not give  it  validity. 

Rktkospective  Law.  —  Amendment  to  the  constitution  of  a  state,  author- 
izing its  legislature  to  enact  a  particular  law,  cannot  impart  validity  to  a 
law  of  the  same  character  previously  enacted,  but  which,  when  so  enacted, 
was  unconstitutional  and  void. 

S.  Summerfield,  for  the  relators. 

J.  D.  Torreyson,  for  the  respondent. 

Hawley,  C.  J.  Application  by  relators,  constituting  the 
board  of  education,  for  mandamus  to  compel  respondent,  as 
state  treasurer,  to  invest  the  sura  of  fifty  thousand  dollars  of 
the  state  irreducible  school  fund  in  interest-bearing  bonds  of 
other  states,  pursuant  to  the  provisions  of  an  amendatory  act 
providing  for  the  safe-keeping  of  the  securities  of  the  state 
school  fund,  "approved  January  18,  1887":  Stats.  1887,  17. 

The  application  must  be  denied,  because  there  is  no  law 
authorizing  such  an  investment  to  be  made.  The  amendatory 
act  upon  which  the  application  is  based  was  passed  under  the 
belief  that  a  proposed  amendment  to  the  constitution,  author- 
izing such  investment,  had  been  legally  adopted;  but  owing 
to  certain  omissions  of  the  legislature  to  make  the  necessary 
entries  upon  the  journals  of  the  respective  houses,  as  required 
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by  the  constitution,  this  court,  in  State  v.  Tufly^  19  Nev.  391, 
8  Am.  St.  Rep.  895,  decided  that  "the  amendment  was  not 
constitutionally  adopted,"  and  that  "  the  statute  enacted  for 
the  purpose  of  executing  its  provisions  is  unconstitutional." 
There  is,  therefore,  no  law  upon  which  this  application  is 
based.  An  act  of  the  legislature  which  is  not  authorized  by 
the  state  constitution  at  the  time  of  its  passage  is  absolutely 
null  and  void.  It  is  a  misnomer  to  call  such  an  act  a  law. 
It  has  no  binding  authority,  no  vitality,  no  existence.  It  is  as 
if  it  had  never  been  enacted,  and  it  is  to  be  regarded  as  never 
having  been  possessed  of  anj'  legal  force  or  eflect:  Meagher  v. 
County  of  Storey,  5  Nev.  251;  State  v.  Rogers,  10  Nev.  250;  21 
Am.  Rep.  738;  Cooley's  Constitutional  Limitations,  227.  Tlie 
act  being  void,  no  subsequent  adoption  of  an  amendment  to  the 
constitution,  authorizing  the  legislature  to  provide  for  such  in- 
vestment, would  have  the  effect  to  infuse  life  into  a  thing  that 
never  had  any  existence;  and  as  the  legislature  failed  to  en- 
act any  law  authorizing  the  investment  of  the  school  fund  in 
the  bonds  of  other  states,  after  the  vote  was  taken  upon  the 
constitutional  amendment  at  the  special  election  held  Febru- 
ary 11,  1889,  there  is  nothing  before  us  which  requires  or 
authorizes  us  to  express  any  opinion  upon  the  validity  of  that 
amendment.  The  only  statute  which  authorizes  any  invest- 
ment of  the  money  in  the  school  fund  is  that  approved  Feb- 
ruary 21,  1871,  the  fourth  section  of  which  was  attempted  to 
be  amended  by  the  unconstitutional  act  of  1887,  and  no  in- 
vestment of  said  fund  can  be  made  in  any  other  manner  than 
is  provided  for  in  that  act:  Stats.  1871,  6C;  Gen.  Stats.  1368. 
Mandamus  denied.  

Unconstitutional  Statute,  —  A  statute  adjudged  to  be  unconstitutional 
is  as  if  it  had  never  been:  Note  to  Kelly  v.  Bemis,  62  Am.  Dec.  51.  For 
unconstitutional  statutes  are  absolutely  void:  Berghatis  v.  Hai-rishurg,  122 
Pa.  St.  289;  Shoemaker  v.  Hairishurg,  122  Pa.  St.  285;  and  acts  done  there- 
under are  unauthorized  and  void:  Bragg  v.  Tuffis,  49  Ark.  554.  But  an  un- 
constitutional provision  or  section  in  a  statute  will  not  vitiate  the  other 
provisions  or  sections  therein  unless  they  are  inseparably  connected  with  it: 
Mathiaa  v.  Cramer,  73  Mich.  5;  Turner  v.  Fish,  19  Nev.  295. 

Retrospective  Laws.  —  Provisions  in  a  constitution,  like  provisions  iu 
legislative  acts  (Jimison  v.  Adams  County,  130  111.  658;  Alaxwell  v.  Commig- 
tioners,  119  Ind.  20;  Phillips  v.  Township  of  New  Buffalo,  68  Mich.  217),  must 
operate  prospectively,  not  retrospectively:  Pecot  v.  Police  Jury,  41  La.  Ann. 
706. 
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Beitton    v.   Supreme    Council    of    the    Eoyal 

Arcanum. 

[46  New  Jersby  Equity,  102.] 

Corporations  —  Benefit  Associations  —  Who  Mat  bk  Made  Benefici- 
aries. —  If  a  corporation  is  organized  under  a  statute  authorizing  the 
formation  of  corporations  to  accumulate  a  fund  to  be  paid  to  the  widows 
and  children  of  deceased  members,  the  corporation  can  pay  the  fund  to 
such  persons  only,  and  an  agreement  on  the  part  of  such  corporation  or 
its  member  to  pay  a  part  of  such  fund  to  any  other  person  is  uU7-a  vira 
and  void. 

Corporations — Benefit  Association  —  Representations  not  Affecting 
Beneficiary.  —  Where  an  applicant  for  membership  in  a  corporation 
formed  to  accumulate  a  fund  for  the  benefit  of  the  widows  and  children 
of  deceased  members  makes  a  false  representation  as  to  his  relationship 
to  the  named  beneficiary,  this  does  not  constitute  a  warranty  so  as  to 
preclude  his  real  beneficiary  from  recovering  on  the  contract. 

Fraud  or  Falsehood  not  Resulting  in  Legal  Injury  can  neither  be 
made  the  foundation  of  an  action  nor  the  ground  of  a  defense. 

Corporations  —  Benefit  Association  —  Beneficiaries.  —  Where  the  bene- 
ficiaries of  a  corporation  are  prescribed  by  law,  it  is  an  evasion  of  its  pol- 
icy and  a  violation  of  its  charter  to  say  that  where  a  member  has  named 
a  person  not  within  the  class  to  be  benefited,  and  the  corporation  has  is- 
sued the  certificate  to  such  person,  such  acts  shall  deprive  the  proper 
person  or  class  of  persons  of  all  right  or  interest  in  the  fund. 

Corporations  —  Benefit  Association  —  "Legal  Heirs."  —  Where  the  by- 
laws of  a  corporation  formed  to  accumulate  a  fund  for  the  benefit  of  the 
widows  and  children  of  deceased  members  direct  that  in  case  a  mem- 
ber shall  have  made  no  disposition  of  the  benefit  payable  on  his  death, 
it  shall  be  paid  to  his  legal  heirs  dependent  on  him,  the  term  "legal 
heirs  "  will  include  his  next  of  kin  dependent  upon  him  at  the  time  of 
his  death. 

Equity  —  Remedy. — Where  there  is  a  civil  wrong  without  a  remedy  at 
law,  equity  will  take  jurisdiction,  in  order  that  what  is  right  may  be 

done. 
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Charles  H.  Voorhis,  for  the  complainant. 

William  Bnnkerhoff,  for  the  defendant  corporation. 

Van  Fleet,  V.  C.  The  complainant  brings  this  suit  to  com- 
pel the  Supreme  Council  of  the  Royal  Arcanum  to  pay  her  the 
sum  of  three  thousand  dollars,  which  she  alleges  she  became 
entitled  to  by  the  death  of  her  son,  Merritt  C.  W.  C.  Britton, 
under  a  contract  made  by  her  son  with  the  defendant.  Her  son 
was  a  member  of  the  defendant  corporation  at  the  time  of  his 
death.  He  was  admitted  as  a  full-rate  member  on  the  thir- 
teenth day  of  February,  1884,  and  died  on  the  second  day  of 
May,  1886.  He  died  childless,  never  having  been  married,  and 
his  nearest  kindred  at  the  time  of  his  death  were  the  complain- 
ant and  two  brothers.  The  defendant  is  a  corporation  organized 
under  statutes  of  Massachusetts  authorizing  the  formation  of 
corporations  to  raise  a  fund  "for  the  purpose  of  assisting  widows, 
orphans,  or  other  relatives  of  deceased  members,  or  persons 
dependent  upon  deceased  members. "  By  a  statute  passed  in 
1877,  the  persons  to  whom  the  accumulated  fund  of  such  a 
corporation  could  be  dispensed  or  paid  were  limited  to 
**  widows,  orphans,  or  other  persons  dependent  on  deceased 
members."  But  a  statute  passed  in  1882  enlarged  the  class  of 
persons  who  might  become  the  beneficiaries  of  the  fund  ac- 
cumulated by  such  a  corporation  so  as  to  embrace  "  widows, 
orphans,  or  other  relatives  of  deceased  members,  or  persons 
dependent  upon  deceased  members":  American  Legion  of 
Honor  v.  Perry,  140  Mass.  580. 

The  contract  on  which  the  complainant  rests  her  right  to 
relief  is  to  be  found  in  the  application  for  membership  made 
by  her  son,  the  certificate  of  membership  issued  to  him,  and 
the  constitution  and  by-laws  of  the  defendant  corporation. 
One  of  the  principal  objects  of  the  defendant  corporation,  as 
its  constitution  declares, is  to  establish  a  widows'  and  orphans' 
benefit  fund,  from  which,  on  satisfactory  evidence  of  the  deatli 
of  a  member  of  the  order  who  has  complied  with  all  its  lawful 
requirements,  a  sum  not  exceeding  three  thousand  dollars 
ehall  be  paid  to  his  family,  or  those  dependent  on  him,  as  he 
may  direct.  One  of  its  by-laws  ordains  that  there  shall  be 
paid,  on  the  death  of  each  full-rate  member  who  is  in  good 
standing  and  not  under  suspension  for  any  cause  at  the  time 
of  his  death,  the  sum  of  three  thousand  dollars.  This  pay- 
ment is  to  be  made  by  a  draft  drawn  by  the  secretary  on  the 
treasurer,  in  favor  of  the  person  entitled  to  the  benefit,  and 
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delivered  to  the  payee,  who  must,  when  he  presents  his  draft 
to  the  treasurer  for  payment,  surrender  the  outstanding  bene- 
fit certificate.  Another  by-law  provides  that  each  applicant 
for  membership  shall  enter  on  his  application  for  membership 
the  name  of  the  person  to  whom  he  desires  his  benefit  paid 
on  his  death,  and  that  the  name  of  the  beneficiary  so  desig- 
nated shall  be  entered  in  the  certificate  issued  to  the  member. 
Members  have  the  right  to  change  their  beneficiary  on  sur- 
rendering the  benefit  certificate  previously  issued,  and  to  have 
a  new  certificate  issued  in  the  name  of  the  new  beneficiary. 
By  another  by-law,  it  is  ordained  that  "  in  the  event  of  the 
death  of  all  the  beneficiaries  designated  by  the  member  in  ac- 
cordance with  the  laws  of  the  order,  before  the  decease  of  such 
member,  if  he  shall  have  made  no  other  or  further  disposition 
thereof,  the  benefit  shall  be  paid  to  the  legal  heirs  of  the  de- 
ceased member  dependent  upon  him;  and  if  no  person  or  per- 
sons shall  be  entitled  to  receive  such  benefit,  by  the  laws  of 
this  order,  it  shall  revert  to  the  widows'  and  orphans'  benefit 
fund." 

By  the  constitution  and  by-laws,  no  person  is  qualified  to 
become  a  member  of  the  defendant  corporation  unless  he  is 
a  "  white  man  between  twenty-one  and  fifty-five  years  of  age, 
of  sound  health,  of  good  moral  character,  a  believer  in  a 
Supreme  Being,  and  competent  to  earn  a  livelihood  for  himself 
and  family." 

The  foregoing  summary  states,  in  substance,  all  of  the  pro- 
visions of  the  constitution  and  by-laws  pertinent  to  the  present 
discussion. 

In  his  application  for  membership,  Merritt  C.  W.  C.  Britton 
designated  Robert  M.  Brennan  as  the  person  to  whom  he  de- 
sired his  benefit  to  be  paid  on  his  death,  and  in  the  certificate 
which  the  defendant  issued  to  Britton,  Brennan  was  named 
as  beneficiary,  and  Britton,  after  obtaining  the  certificate,  de- 
livered it  to  Brennan,  who  still  retains  it,  and  who  has,  on 
demand,  refused  to  surrender  it.  Breiman  was  not  related  to 
Britton,  nor  was  he  in  any  wise  dependent  on  Britton.  The 
proofs  show  that  Brennan  was  a  creditor  of  Britton,  and  that 
the  reason  why  Britton  appointed  him  his  beneficiary  and 
delivered  his  certificate  to  him  was  to  secure  him  for  a  debt. 
Brennan  can  take  nothing  under  this  appointment.  Britton's 
attempt  to  make  Brennan  his  beneficiary  must  be  treated  as 
nugatory.  In  another  case  involving  the  same  question,  I 
beve  said,  in  conformity  to  what  I  understand  to  be  the  uni* 
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form  course  of  decision  on  this  subject,  that  where  a  corpora- 
tion is  organized  under  a  statute  authorizing  the  formation  of 
corporations  to  accumulate  a  fund  to  be  paid  to  the  widows  and 
children  of  deceased  members,  the  corporation  can  only  pay 
the  fund  to  the  widows  and  children  of  deceased  members;  and 
if  it  should  make  a  promise  to  pay  any  part  of  it  to  any  other 
person,  its  promise  would  be  void.  Its  promise  would  not  only 
be  ultra  vires,  but  in  direct  contravention  of  the  purpose  of 
the  statute  from  which  it  derived  both  its  corporate  existence 
and  power.  And  a  member  of  such  a  corporation  is  equally 
powerless  to  divert  from  its  appointed  channel  that  part  of  the 
fund  of  the  corporation  which  becomes  payable  on  his  death: 
American  Legion  of  Honor  v.  Smith.  45  N.  J.Eq.  4QQ.  So  that 
I  think  it  must  be  regarded  as  entirely  clear  that  Brennan 
has  no  right  whatever  to  the  sum  in  controversy,  nor  to  the 
certificate  of  membership  issued  to  Britton. 

The  question  of  the  case  is,  Did  the  complainant,  by  the 
death  of  her  son,  become  entitled  to  the  sum  which  she  claims? 
The  defendant  says  she  did  not,  because  her  son  procured  his 
certificate  of  membership  by  deceit  and  fraud,  and  it  has,  in 
addition  to  answering,  filed  a  cross-bill  asking  for  the  sur- 
render and  cancellation  of  the  certificate.  The  fraud  charged 
consists  in  a  representation  in  his  application  for  member- 
ship that  Brennan  was  his  cousin,  when  in  truth  no  re- 
lationship existed  between  them.  The  following  are  the 
material  parts  of  Britten's  application:  *'  I  am  not  now  a  mem- 
ber of  this  order;  I  have  not  within  six  months  been  rejected; 
am  not  now  under  suspension,  and  have  never  been  expelled 
from  any  council  of  this  order;  and  am  a  believer  in  a  Supreme 
Being.  I  reside  at  305  York  Street,  Jersey  City.  I  v/as  born 
on  the  seventh  day  of  August,  1851,  and  am  between  thirty- 
two  and  thirty-three  years  of  age.  My  occupation  is  that  of  a 
medical  student;  place  of  business,  college  of  P.  and  S.,  New 
York  City.  I  direct  that,  in  caseof  my  death,  all  benefit  to  which 
I  may  be  entitled  from  the  Royal  Arcanum  be  paid  to  Robert 
M.  Brennan,  Hopewell,  Mercer  County,  New  Jersey,  related 
to  me  as  cousin,  sul)ject  to  such  future  disposal  of  the  benefit 
among  my  dependents  as  I  may  hereafter  direct,  in  compliance 
with  the  laws  of  the  order.  I  am  temperate  in  my  habits,  and 
have  no  injury  or  disease  which  will  tend  to  shorten  my  life; 
am  now  in  good  health,  and  able  to  gain  a  livelihood.  I  do 
hereby  consent  and  agree  that  any  untrue  or  fraudulent  state- 
ment made  above,  or  to  the  medical  examiner,  or  any  conceal- 
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ment  of  facts  by  me  in  this  application,  or  any  suspension  or 
expulsion  from,  or  voluntarily  severing  my  connection  with, 
the  order,  shall  forfeit  the  rights  of  myself  and  my  family,  or 
dependents,  to  all  benefits  and  privileges  therein." 

The  only  one  of  the  foregoing  statements  which  it  is  asserted 
was  either  untrue  or  fraudulent  is  the  one  in  which  it  is 
stated  that  Brennan  was  related  to  Britton  as  cousin.  But 
conceding,  as  it  must  be,  that  that  statement  was  untrue,  and 
that  it  was  made  knowing  it  to  be  untrue,  the  question  which 
this  condition  of  facts  raises  is  this:  Did  that  statement  have 
the  least  efifect  in  influencing  or  inducing  the  defendant  into 
doing  something  to  its  harm  or  injury  which  it  would  not  have 
done  if  no  such  statement  had  been  made?  It  is  clear,  I 
think,  that  it  cannot  be  considered  a  warranty.  There  is 
nothing  in  the  constitution  or  by-laws  which  would  warrant  the 
court  in  so  construing  it.  It  has  been  held,  where  an  applicant 
for  admission  to  membership  in  a  similar  corporation  made 
representations  concerning  the  condition  of  his  health,  which 
were  untrue,  but  which  he  supposed  to  be  true  when  he  made 
them,  that  they  did  not  constitute  warranties,  nor  preclude  his 
beneficiary  from  recovering  on  the  contract:  Illinois  Masons 
Beneficial  Society  v.  Winthrop,  85  111.  537. 

The  only  possible  misleading  effect  which  the  statement  in 
question  could  have  had  was  to  produce  the  belief  that  Bren- 
nan was  qualified  to  become  Britton's  beneficiary,  when  in 
fact  he  was  not.  But  of  this,  it  appears,  the  defendant's  of- 
ficers were  informed  by  other  statements  contained  in  Britton's 
application.  When  Britton  was  admitted  to  membership,  the 
defendant's  benefit  fund  could  only  be  paid  to  the  family  of  a 
deceased  member,  or  those  dependent  on  him.  So  its  con- 
stitution expressly  declared.  The  word  '*  family,"  as  used  in 
this  part  of  the  constitution,  was  manifestly  used  as  the  syno- 
nym of  widow  and  children.  To  give  it  broader  meaning 
would  put  this  provision  of  the  constitution  in  conflict  with  the 
statute  under  which  the  defendant  was  organized,  and  thus  ren- 
der this  part  of  the  constitution  invalid.  That  should  not  be 
done  if  a  construction  can  be  fairly  adopted  which  will  bring 
the  constitution  in  harmony  with  the  statute.  After  the  stat- 
ute of  1882  took  effect,  the  defendant  had  authority  to  estab- 
lish a  fund  for  the  benefit  of  other  persons  than  the  widows 
and  orphans  of  deceased  members,  and  persons  dependent  on 
deceased  members,  —  it  might  have  established  a  fund,  not 
only  for  the  benefit  of  the  widows  and  orphans  of  deceased 
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members,  and  persons  dependent  on  deceased  members,  but 
also  for  the  benefit  of  the  relatives  of  deceased  members  other 
than  .widows  and  orphans, — but,  so  far  as  appears,  it  never 
attempted  to  exercise  such  additional  power.  Until  it  shall 
have  put  in  exercise  such  additional  power,  and  established  a 
fund  for  the  benefit  of  other  relatives  of  deceased  members 
than  widows  and  orphans,  no  person  who  is  not  in  position 
to  claim  as  the  widow  or  child  of  a  deceased  member  can  suc- 
cessfully assert  a  right  to  any  part  of  its  benefit  fund:  Amer- 
ican Legion  of  Honor  v.  Perry,  140  Mass.  580,  592. 

Britton's  application  stated  that  he  resided  at  Jersey  City, 
and  that  Brennan  resided  at  Hopewell,  Mercer  County,  so  that 
the  application  gave  the  defendant's  officers  notice,  on  its  face, 
that  Brennan  was  not  a  member  of  Britton's  family,  but  that 
they  resided  at  different  places,  a  long  distance  apart.  The 
application  did  not  represent  that  Brennan  was  dependent  on 
Britton;  it  said  nothing  on  that  subject;  all  it  said  was,  that 
he  was  Britton's  cousin,  but  this  did  not  qualify  him  to  be- 
come Britton's  beneficiary.  He  could  not  be  Britton's  ben- 
eficiary except  he  was  dependent  on  him.  And  just  in  this 
connection  it  is  proper  to  state  that  it  appeared  from  Britton's 
examination  before  the  defendant's  medical  examiner,  which 
was  annexed  to  his  application,  and  formed  part  of  it,  that  he 
had  three  relatives  nearer  in  blood  than  a  cousin,  namely,  a 
mother  and  two  brothers.  Britton  was  not  required,  either 
by  the  defendant's  constitution  or  its  by-laws,  to  make  any 
representation  showing  that  the  person  he  selected  was  com- 
petent to  become  his  beneficiary.  He  made  none  in  fact. 
His  statement  that  Brennan  was  his  cousin  shows,  or  tends  to 
show,  that  Brennan  was  qualified  to  become  his  beneficiary; 
but  that  statement,  when  considered  in  connection  with  others 
made  at  the  same  time,  made  it  entirely  plain  that  he  was 
not.  The  question  whether  Brennan  possessed  the  qualifica- 
tions necessary  to  enable  him  to  become  Britton's  beneficiary 
or  not  was  so  entirely  aside  from  the  question  whether  Britton 
should  be  admitted  to  membership  or  not,  that  it  is  almost 
certain  that,  during  the  time  the  last  question  was  under  con- 
sideration, the  first  never  suggested  itself  to  the  mind  of  Brit- 
ton, nor  to  the  minds  of  the  officers  with  whom  he  dealt. 
Whether  the  person  designated  by  a  member,  on  his  admis- 
sion, as  his  beneficiary,  is  qualified  or  not  is  a  question  which 
is  wholly  unimportant  and  immaterial  to  the  defendant.  The 
designation  then  made  will  only  continue  in  force  so  long  as 


382  Britton  v.  Supreme  Council.     [New  Jersey, 

the  member  chooses  to  let  it  stand.  He  has  a  right  to  change 
his  beneficiary  as  often  as  his  will  changes.  The  only  limita- 
tion upon  his  power  in  that  regard  is,  that  he  cannot  make  a 
designation  which  will  divert  that  part  of  the  fund  payable  on 
his  death  from  its  appointed  channel.  And  whether  he  des- 
ignates a  qualified  or  incompetent  person  can  have  no  effect 
whatever  in  either  increasing  or  diminishing  the  defendant's 
liability.  The  sura  which  it  must  pay  on  the  death  of  a  mem- 
ber is  fixed  by  its  contract,  as  well  as  the  person  or  persons  to 
whom  it  must  be  paid.  In  no  case  can  the  defendant  be  re- 
quired to  pay  until  the  certificate  issued  by  it  has  been  sur- 
rendered or  declared  invalid.  Britton  undoubtedly  told  a 
falsehood  when  he  said  Brennan  was  his  cousin,  but  his  false- 
hood did  the  defendant  no  harm.  A  falsehood  or  fraud  that 
does  not  result  in  legal  injury  can  neither  be  made  the  foun- 
dation of  an  action  nor  the  ground  of  a  defense. 

Nothing  has  been  shown  which  entitles  the  defendant  to  the 
surrender  of  its  certificate  on  the  ground  that  it  was  fraudu- 
lently obtained,  and  its  cross-bill  must  therefore  be  dismissed, 
with  costs  to  the  complainant. 

Another  defense  is  set  up.  The  defendant  insists  that  by 
the  terms  of  its  contract  it  is  under  no  duty  to  recognize  any 
person  as  the  beneficiary  of  a  deceased  member  except  the 
one  designated  by  him,  and  that  if  the  person  whom  he  has 
designated  happens  to  be  disqualified,  it  is  not  liable  to  any- 
body, but  that,  in  such  a  state  of  circumstances,  the  sum 
which  would  have  been  payable  on  the  death  of  the  member 
to  his  beneficiary,  had  he  designated  a  person  competent  to 
take,  lapses  and  sinks  into  the  widows'  and  orphans'  benefit 
fund.  This  defense  is  based  on  that  provision  of  the  consti- 
tution which  declares  that  one  of  the  objects  of  the  defendant 
is  to  establish  a  widows'  and  orphans'  benefit  fund,  from  which, 
on  the  death  of  a  member,  there  shall  be  paid  a  certain  sum 
to  his  family,  or  those  dependent  on  him,  as  he  may  direct. 
The  argument  is,  that  as  the  contract  says  that  that  part  of 
the  fund  payable  on  the  death  of  a  member  shall  be  paid  as 
he  may  have  directed,  it  necessarily  follows  that  if  a  member 
dies  without  having  exercised  his  right  of  direction,  or  if  he 
has  given  a  direction  which  he  had  no  authority  to  give,  noth- 
ing can  be  paid.  The  claim  is,  that  the  right  of  a  beneficiary 
to  take  depends  on  the  fact  that  the  power  of  appointment 
vested  in  a  member  has  been  exercised  in  his  favor,  and  that 
if  he  cannot  show  such  an  appointment,  he  is  without  right. 
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But  this  view  manifestly  overlooks  another  very  material  part 
of  the  contract.  One  of  the  defendant's  by-laws,  it  will  be 
remembered,  ordains,  in  substance,  that  if  the  beneficiary 
appointed  by  a  member  dies  in  the  lifetime  of  the  member, 
and  the  member  shall  subsequently  make  no  other  or  further 
disposition  of  that  part  of  the  benefit  fund  payable  on  his 
death,  it  shall,  on  his  death,  be  paid  to  his  legal  heirs  depend- 
ent on  him;  and  that  if  there  be  no  person  entitled  to  receive 
it,  according  to  the  laws  of  the  order  it  shall  revert  to  the 
widows'  and  orphans'  benefit  fund.  If  we  look,  then,  at  the 
whole  contract,  and  construe  it  in  the  light  of  all  of  its  pro- 
visions, it  would  seem  to  be  clear  that  there  can  be  no  lapse 
or  reverter,  except  a  member  dies  without  leaving  an  heir 
dependent  on  him. 

This  is  the  construction  which  similar  contracts  have  al- 
ready received.  In  the  case  of  the  American  Legion  of  Honor 
V.  Perry ^  140  Mass.  589,  the  supreme  court  of  Massachusetts 
said:  "The  statute  under  which  the  plaintiff  corporation  is 
organized  [the  defendant  in  this  case  is  organized  under  the 
same  statute]  gives  it  authority  to  provide  for  the  widows, 
orphans,  or  other  dependents  upon  deceased  members,  and 
further  provides  that  such  fund  shall  not  be  liable  to  attach- 
ment. The  classes  of  persons  to  be  benefited  are  designated, 
and  the  corporation  has  no  authority  to  create  a  fund  for  other 
persons  than  of  the  classes  named.  The  corporation  has 
power  to  raise  a  fund  payable  to  one  of  the  classes  named  in 
the  statute,  to  set  it  apart  to  await  the  death  of  the  member, 
and  then  to  pay  it  over  to  the  person  or  persons  of  the  class 
named  in  the  statute,  selected  and  appointed  by  the  member 
during  his  life;  and  if  no  one  is  so  selected,  it  is  still  payable 
to  one  of  the  classes  named."  The  appellate  court  of  the 
first  district  of  Illinois,  in  enforcing  a  contract  made  by  the 
defendant  in  this  case,  containing  substantially  the  same 
terms  found  in  the  contract  now  in  suit,  said,  after  adopting 
the  view  which  has  just  been  quoted  from  the  opinion  in 
American  Legion  of  Honor  v.  Perry,  140  Mass.  589,  that  where 
the  beneficiaries  are  prescribed  by  law,  it  is  an  evasion  of  its 
policy  and  a  violation  of  its  letter  to  say  that  where  a  member 
has  named  a  person  not  within  the  class  to  be  benefited,  and 
the  corporation  has  issued  the  certificate  to  such  person,  such 
acts  shall  deprive  the  proper  person  or  class  of  persons  of  all 
right  to  or  interest  in  the  fund:  Parke  v.  Welch,  111.  App.  Ct. 
Rep.     These  decisions  settle  the  construction  which  should 
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be  given  to  that  part  of  the  contract  which  is  put  in  contest 
in  this  case,  and  the}^  settle  it  in  strict  accord  with  the  pur- 
pose which  the  legislature  had  in  view  in  authorizing  the 
formation  of  such  corporations  as  the  defendant.  The  legis- 
lative purpose  is  clear.  It  was  to  provide  a  way  by  which 
raen  of  small  means  might  combine  together  to  accumulate  a 
fund  for  the  benefit  of  those  who  should,  as  each  dropped  out 
by  death,  be  dependent  on  him  for  food,  raiment,  and  shelter, 
and  from  which  his  dependents  should,  on  his  death,  receive 
a  certain  fixed  sum. 

So  it  would  seem  to  be  entirely  clear  that  the  complainant's 
case  falls  directly  within  both  the  terms  of  the  contract  on 
which  her  action  is  founded  and  the  purpose  of  the  statute 
from  which  the  defendant  derives  its  corporate  life  and  power. 
She  is  one  of  the  next  of  kin  of  the  deceased  member  of  the 
defendant  corporation.  She  is  also  his  heir  by  force  of  our 
statute  regulating  descents,  but  not  according  to  the  canons 
of  the  common  law:  Taylor  v.  Bray,  32  N.  J.  L.  182;  36  N.  J. 
L.  415.  But  the  phrase  "legal  heirs,"  as  used  in  the  defend- 
ant's by-laws,  directing  that  in  case  a  member  shall  have 
made  no  disposition  of  the  benefit  payable  on  his  death,  his 
benefit  shall,  on  his  death,  be  paid  to  his  legal  heirs  depend- 
ent on  him,  is  obviously  used  as  the  equivalent  of  next  of  kin, 
or  perhaps  in  a  still  broader  sense,  meaning  dependents  as 
well  as  next  of  kin.  That  it  is  used  in  a  sense  broader  than 
that  which  its  words,  understood  in  a  technical  sense,  import 
is  placed  beyond  doubt  when  it  is  remembered  that  the  fund 
from  which  the  benefit  is  payable  was  established  for  the 
benefit  of  the  widows  and  orphans  of  deceased  members,  and 
persons  dependent  on  deceased  members.  If,  in  this  case, 
the  deceased  member  had  left  no  person  who  would  have  been 
entitled  to  succeed  to  his  land  as  heir,  but  had  left  a  widow, 
I  do  not  think  it  could  have  been  successfully  contended  that 
that  part  of  the  benefit  fund  payable  on  his  death  had  lapsed 
because  his  widow  was  not  his  heir,  and  could  not,  tlierefore, 
take  it.  It  would  be  impossible  for  any  court  so  to  adjudge 
without  first  declaring,  as  a  matter  of  law,  that  it  was  within 
the  power  of  a  corporation  organized  to  establish  a  fund  for 
the  benefit  of  the  widows  of  its  deceased  members,  so  to  frame 
its  by-laws  as  to  cut  off  the  rights  of  the  very  class  of  persona 
for  whose  benefit  it  was  organized,  and  thus  defeat  the  funda- 
mental object  of  its  organization.  The  complainant  was  not- 
only  one  of  the  next  of  kin  of  a  deceased  member,  but  his 


Oct.  1889.]        Britton  v.  Supreme  Council,  385 

dependent.  She  was  the  only  person  who  was  dependent  on 
him  at  the  time  of  his  death.  He  left  neither  widow  nor 
child,  and  the  only  dependent  on  him  at  the  time  of  his  death, 
or  to  whose  support  he  contributed  during  his  life,  was  the 
complainant.  The  proofs  on  this  part  of  the  case  are  full  and 
free  from  dispute.  The  complainant's  right,  therefore,  to  the 
fund  for  which  she  sues  is,  in  my  judgment,  clear. 

Has  this  court  power  to  enforce  the  complainant's  right? 
She  has  no  remedy  at  law.  The  defendant  made  no  promise 
to  her.  Brennan  holds  Britton's  certificate  of  membership, 
and  refuses  to  surrender  it.  According  to  the  terms  of  the 
contract,  the  defendant  is  not  required  to  pay  until  this  cer- 
tificate is  surrendered.  This  provision  of  its  by-laws  is  rea- 
sonable and  necessary.  It  was  adopted  to  prevent  the  loss  or 
waste  of  any  part  of  its  benefit  fund  in  litigation  in  resisting 
illegal  claims.  The  complainant,  to  put  herself  in  a  position 
where  she  will  be  entitled  to  the  payment  of  the  money  in 
question,  must  first  procure  a  judicial  sentence,  either  com- 
pelling, or  declaring  it  worthless  in  his  hands.  Such  a  sen- 
tence can  only  be  pronounced  by  a  court  of  equity.  The  case 
comes,  therefore,  directly  within  the  regulation  of  judicial 
power  which  declares  that  where  there  is  a  civil  wrong  there 
ought  to  be  a  remedy,  and  if  the  law  gives  none,  equity  shall 
take  jurisdiction,  in  order  that  what  is  right  may  be  done. 
The  complainant  is  not  entitled  to  interest.  The  money  she 
is  seeking  to  recover  is  not  payable  until  Britton's  certificate 
of  membership  has  been  surrendered.  The  defendant  has 
offered  to  pay  on  the  surrender  of  the  certificate,  but  Brennan, 
by  refusing  to  surrender  it,  has  kept  affairs  in  such  a  condi- 
tion that  the  defendant  could  not  pay  with  safety.  No  claim 
for  the  interest  which  has  been  lost  by  Brennan's  conduct  is 
made  against  him  by  the  bill,  and  the  question,  therefore, 
whether  he  is  liable  for  it  or  not,  is  not  in  the  case. 

The  complainant  is  entitled  to  a  decree  declaring  that  that 
part  of  the  certificate  issued  to  Britton  which  promises  that 
payment  shall  be  made  to  Brennan  is  void,  and  directing 
Brennan  forthwith  to  surrender  the  certificate  for  cancellation; 
and  also  declaring  that  the  complainant  is  entitled  to  the 
three  thousand  dollars  which  became  payable  on  her  son's 
death,  and  directing  that  the  defendant  corporation  shall, 
within  ten  days  after  service  of  a  copy  of  the  decree,  pay  that 
sum  to  the  complainant.     The  decree  will  be  made  without 
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costs  as  against  the  defendant  corporation,  but  with  costs  as 
against  Brennan.  

MuT0AL  Bknkfit  Associations. — The  BENEFiciARnsa  mat  bb  Changed 
in  a  certificate  of  membership  in  a  mutual  benefit  society,  if  this  is  not  ex- 
pressly forbidden  by  the  rules  of  the  society;  but  the  change  must  be  made 
in  the  manner  designated  by  the  rules,  if  any  exist,  upon  the  subject:  Note 
to  Union  Mnt.  Aaa'n  v.  Montgomery,  14  Am.  St.  Rep.  527.  See  also  Bankers^ 
tie.  MuL  Ben,  Au'n  v.  Stapp,  77  Tex.  617;  20  Am.  St.  Rep.  extended 
note. 

Life  Insubanob  — Refbesentations  —  Warbanties.  —  As  to  when  repre- 
sentations made  by  one  in  an  application  for  insurance  upon  his  life  consti- 
tute warranties,  see  Continental  L.  Ina.  Co.  v.  Rogers,  119  111.  474;  59  Am. 
Rep.  810,  and  note  816-822;  Day  v.  Mutual  Ben.  L.  Ina.  Co.,  1  McAr,  41; 
29  Am.  Rep.  565,  and  note  575-578;  Whitmore  v.  Supreme  Lodge,  100  Mo. 
37.  In  Supreme  Council  v.  Oreen,  71  Md.  263,  17  Am.  St.  Rep.  527,  it  was 
decided  that  where  one  of  the  objects  of  a  benevolent  society  is  to  create  a 
fund  out  of  which  to  pay  certain  sums  to  the  family,  orphans,  or  dependents 
of  deceased  members,  a  statement  in  an  application  for  membership,  falsely 
alleging  the  beneficiary  to  be  the  applicant's  niece,  will  defeat  an  action  to 
recover  the  insurance  money,  it  being  provided  in  the  application  that  any 
false  statement  therein  should  forfeit  the  rights  of  the  applicant  and  his 
beneficiary. 
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MORTQAOKS  —  ReHKDT  OF  MORTGAGEE  FOR  REMOVAL  OF  PERSONAL  PrOPERTT. 

—  Where  a  mortgage  is  regarded  as  a  conveyance  of  the  legal  title  to 
the  property,  giving  the  mortgagee  a  right  of  possession,  his  legal  owner- 
ship and  actual  or  constructive  possession  give  him  the  right  to  follow 
and  recover  personal  property  severed  from  the  mortgaged  premises;  but 
where  the  mortgage  ia  regarded  merely  as  security,  and  the  mortgagor 
has  the  right  of  possession  until  ejectment  or  foreclosure,  the  mortgagee 
has  merely  the  right  to  restrain  the  removal  of  such  property  by  injunc- 
tion, to  protect  his  lien;  or,  after  removal,  to  recover  damages  of  the 
mortgagor  for  the  wrongful  diminution  of  his  security. 

MOBTGAQES  —  RiGHT  OF  MORTGAGOR  TO  SelL  PERSONAL  PROPERTY.  —  WTiere 
the  mortgagee  holds  title  under  the  mortgage  only  as  security  for  his 
lien,  the  mortgagor  in  possession  is  the  owner  of  the  personal  property 
on  the  mortgaged  premises,  as  to  innocent  third  parties,  and  he  may 
sever  and  sell  it,  until  restrained  by  injunction,  ejected  by  entry,  or 
barred  by  foreclosure. 

Mohtoages. — Mortgagee  may  at  Any  Time  have  the  security  of  his  lien 
protected  by  injunction  against  the  severance  of  personal  property  from 
the  mortgaged  realty. 

Mortgagor  —  Title  of  Bona  Fide  Purchaser  of  Building  Severed  from 
Mortgaged  Realty.  — Where  a  building  situated  on  mortgaged  realty, 
and  subject  to  the  mortgage,  is  severed  and  sold  by  the  mortgagor  in  pos- 
session, having  the  legal  title,  to  an  innocent  purchaser,  the  mortgagee's 
lien  in  equity  is  gone,  and  his  only  remedy  is  by  action  at  law  against 
the  mortgagor  to  recover  damages  for  impairing  his  security. 

Bill  to  foreclose  a  mortgage  held  by  the  respondent,  Betz, 
tigainst  August  Muench.  When  this  mortgage  was  executed, 
the  premises  described  therein  consisted  of  a  dwelling-house, 
and  a  parcel  of  land  on  which  it  was  erected.     Afterwards 
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Muench  removed  the  house  from  the  mortgaged  land,  and  sold 
it  to  Henry  Verner.  The  other  facts  are  stated  in  the  opinion. 
The  decree  of  the  court  below  was  to  the  effect  that,  unless 
Verner  paid  the  mortgagee's  debt  and  costs  within  twenty 
days,  a  receiver  should  be  appohited  to  move  the  house  back 
upon  the  mortgaged  premises,  and  that  they  togetlier  be  sold 
to  satisfy  the  mortgage  debt  and  costs.     Verner  appealed. 

John  W.  Wartman,  for  the  appellant. 

W.  S.  Casselmariy  for  the  respondent. 

ScuDDER,  J.  The  exact  form  in  which  this  decree  is  made, 
for  the  removal  of  the  house  back  to  the  mortgaged  premises 
from  which  it  was  taken,  is,  so  far  as  my  examination  of  the 
authorities  has  gone,  without  precedent.  But  this  may  be  not 
objectionable,  if,  in  administering  equitable  relief,  it  be  found 
necessary  to  apply  a  remedy  which  is  unusual.  The  design 
of  the  bill  is  to  restore  to  the  mortgagee  his  security,  which 
he  alleges  has  been  taken  from  him  by  the  severance  of  the 
dwelling-house  from  the  land  covered  by  his  mortgage,  and  its 
annexation  to  land  owned  by  another.  The  defense  is,  that 
the  house  was  removed  on  another  lot  to  make  room  for  a 
larger  building  which  was  to  be  extended  over  on  the  lot  of 
land  from  the  adjoining  premises;  that  the  defendants  acted 
in  good  faith;  that  the  complainant  had  notice,  and,  if  he  did 
not  consent,  did  not  object;  that  a  full  money  consideration 
was  paid,  without  any  actual  notice  of  the  lien  of  the  mort- 
gage on  the  land  from  which  the  building  was  removed,  and 
that  the  defendant,  Verner,  who  appeals,  is  a  bona  fide  pur- 
chaser of  the  building. 

The  facts  are  not  as  fully  proved  as  they  might  have  been, 
and  are  thus  likely  to  mislead  the  court.  We  do  not  find  in 
the  evidence  proof  of  the  knowledge  of  the  defendant,  Verner, 
of  the  transfer  of  the  building  from  one  lot  of  land  to  the 
other,  by  which  he  may  be  charged  with  constructive  notice 
of  the  lien  of  the  mortgage,  nor  actual  notice  of  a  fraud  that 
was  intended,  which  appears  to  have  been  satisfactory  to  the 
court  below. 

It  appears  that  Verner  lived  in  Philadelphia  up  to  February 
15th,  when  he  moved  to  Camden  and  opened  a  grocery  store, 
about  two  squares  from  Muench's  place  of  business,  and  after 
that  time  went  there  frequently.  He  kept  bar  for  him  from 
May  to  August.    Muench  testifies  that  the  house  was  removed 
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about  the  3d  or  4th  of  February,  and  thinks  they  started  in 
January.  This  was  before  Verner  came  to  Camden.  Verner 
says  he  did  not  know  that  the  house  had  been  moved  from 
another  lot  until  after  he  had  bought  it.  This  evidence,  if  be- 
lieved, shows  that  he  neither  saw  nor  knew  that  the  house  was 
moved  from  the  mortgaged  premises,  and  there  was  not  a 
fraudulent  knowledge  or  collusion  in  the  purchase.  Without 
proof  of  such  collusion,  the  testimony  of  two  witnesses  that 
Muench  told  them  "  he  removed  the  dwelling-house  so  that  if 
the  sheriff  came  on  him  he  would  have  a  house,  anyhow,"  is 
not  competent  to  show  that  Verner  had  knowledge  of  a  fraud- 
ulent purpose  and  participated  in  it.  If  said,  it  was  spoken 
between  other  parties  in  his  absence:  Faulkner  v.  Whitakcr,  15 
N.  J.  L.  438.  The  payment  of  the  consideration,  by  Verner  to 
Muench,  is  testified  by  them  and  by  Muench's  wife,  who  says 
jshe  saw  money  paid,  without  knowing  the  amount.  The  pur- 
chase price,  they  say,  was  thirteen  hundred  dollars,  paid  in 
■different  sums,  at  several  times,  —  four  hundred  dollars  on 
February  15th,  three  hundred  dollars  July  30th,  five  hundred 
dollars  on  August  1st,  and  one  hundred  dollars  in  wages  due 
Verner.  The  first  money  was  brought  from  Philadelphia,  ob- 
tained by  selling  out  a  grocery  there,  and  cash  on  hand;  the 
second  and  third  payments  were,  as  Verner  says,  borrowed 
from  his  brother.  The  first  sum  was  four  hundred  dollars, 
loaned  to  assist  Muench  in  building;  afterwards,  he  says,  when 
he  asked  for  it,  he  was  told  that  he,  Muench,  had  no  money, 
and  he  offered  to  sell  the  house  and  lot;  he  did  not  want  it, 
but  with  the  advice  and  help  of  his  brother  he  bought  it  to  save 
losing  the  money  he  had  loaned.  Although  this  money  was 
all  paid  before  August  3d,  when  the  deed  was  dated,  it  was 
not  a  pre-existing  debt,  without  parting  with  anything  of 
value  at  the  time  of  conveyance,  depriving  the  defendant,  Ver- 
ner, of  the  character  of  a  bona  fide  purchaser  for  value,  as  was 
argued  by  counsel,  but  all,  excepting  the  first  two  items,  were 
parts  of  a  present  consideration,  appropriated,  when  made, 
to  its  payment,  and  sufficient  to  constitute  the  defendant, 
Verner,  a  bona  fide  purchaser  in  equity:  Mingus  v.  Condit,  23 
N.  J.  Eq.  313;  De  Witt  v.  Van  Sickle,  29  N.  J.  Eq.  209;  Basset 
V.  Nosworthy,  Finch,  102;  2  White  and  Tudor's  Lead.  Cas.  1. 
The  small  profit  derived  from  the  grocery  store  conducted 
by  his  wife  while  he  attended  bar  for  Muench,  and  before  that 
time;  the  fact  that  Muench  collected  rent  of  the  tenant,  after 
the  alleged  sale,  as  Verner's  agent;  and  the  failure  to  produce 
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the  brother  who  was  said  to  have  loaned  the  money  to  com- 
plete the  purchase,  —  cast  suspicion  on  the  consideration;  but 
as  the  proof  now  stands,  with  the  positive  evidence  of  three 
witnesses  to  sustain  it,  and  nothing  more  than  these  circum- 
stances to  overcome  it,  we  do  not  feel  warranted  in  saying  that 
this  payment  was  not  made.  Muench  swears  positively  that 
he  received  these  sums  of  money,  and  applied  them  to  making 
the  improvements  for  the  summer-garden. 

Assuming  that  the  appellant,  Verner,  bought  the  house,  and 
paid  for  it  a  valuable  consideration,  without  knowledge  of  its 
removal,  as  appears  by  the  direct  proof,  and  that  Muench  sold 
it,  as  he  testifies,  to  raise  money  to  pay  for  the  hall  building 
and  the  improvements  he  was  making,  the  important  question 
is  presented,  whether  the  complainant  is  in  a  position  to  ob- 
tain the  relief  he  asks  here  for  the  injury  he  has  sustained. 

Can  a  court  of  equity  return  to  the  wasted  property  the 
building  that  has  been  wrongfully  removed,  and  sold  to  a  bona 
fide  purchaser,  after  being  affixed  to  other  land  not  included 
in  the  mortgage? 

The  subject  of  legal  and  equitable  relief,  where  such  removals 
are  made,  is  considered  by  Jones  on  Mortgages,  sections  143, 
144,  453,  and  684,  with  abstracts  from  cases,  and  numerous 
citations  in  the  notes.  It  is  a  question  on  which  the  authori- 
ties are  divided,  and  depends  for  its  solution  on  the  efifect 
given  to  a  mortgage  of  lands. 

It  seems  that  where  the  mortgage  is  regarded  as  a  convey- 
ance of  the  legal  title  to  the  property,  giving  the  mortgagee 
the  right  of  possession,  there  his  legal  ownership  and  actual  or 
constructive  possession  give  him  the  right  to  follow  and  re- 
cover the  property  severed.  The  principle  applied  is,  that 
property  severed  from  the  realty,  so  as  to  become  a  chattel, 
belongs  to  the  legal  owner  of  the  land.  But  where  the  mort- 
gage is  regarded  merely  as  a  lien  for  security,  and  the  mort- 
gagor has  the  right  of  possession  until  ejectment  or  foreclosure, 
there  the  mortgagee  has  merely  the  right  to  restrain  the  re- 
moval of  the  property  by  injunction,  to  protect  his  lien;  or, 
after  the  removal,  a  right  to  recover  damages  for  the  wrongful 
diminution  of  his  security. 

The  case  of  Hamlin  v.  Parsons,  12  Minn.  108,  90  Am.  Dec. 
284,  comes  nearer  to  the  conclusion  reached  by  the  decree  in 
this  case  than  any  other  to  which  my  attention  has  been  called. 
There  the  mortgagor  moved  a  dwelling  on  an  adjoining  lot 
belonging  to  his  wife,  without  the  knowledge  of  tlie  mortgagee, 
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but  with  the  knowledge  of  the  wife,  and  it  was  held  that  the 
lien  on  the  dwelling-house  remained,  and  the  mortgagee  might 
sell  the  lot  of  land  covered  by  the  mortgage,  and  afterwards 
the  house,  to  satisfy  his  mortgage.  But  in  Harris  v.  Bannon, 
78  Ky.  568,  where  a  petition  was  filed  in  equity  to  subject  to 
the  lien  created  by  the  mortgage  a  number  of  cottage  build- 
ings which  had  been  removed  to  other  land  and  aflSxed,  it  was 
held  that  when  the  buildings  were  severed  from  the  mortgaged 
premises,  and  had  become  part  of  another  freehold,  the  lien 
upon  them  was  gone.  In  Peirce  v.  Goddard^  22  Pick.  559,  33 
Am.  Dec.  764,  the  materials  of  a  dwelling-house  on  mortgaged 
land  were  used  in  the  construction  of  a  house  upon  another 
lot  of  land;  it  was  said  the  right  of  property  vested  in  the 
grantee  of  that  land,  and  the  mortgagee  could  not  maintain 
trover  against  the  purchaser,  either  for  the  new  house,  or  the 
old  materials  used  in  its  construction. 

In  Cooper  v.  Davis,  15  Conn.  556,  mill-stones  were  severed 
from  the  mill,  and  sold  by  the  mortgagor;  it  was  held  that  the 
title  passed  to  the  purchaser,  and  there  was  no  power  to  seize 
them  after  they  had  been  severed  and  carried  away. 

In  Buckout  V.  Swift,  27  Cal.  433,  87  Am.  Dec.  90,  where  a 
house  subject  to  a  mortgage  was  floated  off  by  a  flood  into  the 
street,  and  was  bought  while  in  that  position,  it  was  said  that 
the  severance  afi'ected  the  right  of  lien,  that  a  building  on  land 
was  subject  to  the  lien  of  the  mortgage  whether  there  at  the 
time  of  the  mortgage  or  built  there  afterwards,  but  when  sev- 
ered, the  lien  was  lost.  If  the  contrary  were  the  law,  every- 
thing afiixed  to  mortgaged  lands  might,  when  severed  and  sold 
to  a  6ona^(ie  purchaser,  be  followed  and  reclaimed:  Clark  v. 
Reyburrij  1  Kan.  281;  Kimball  v.  Darling,  32  Wis.  6S4;  Van 
Pelt  v.  McGraw,  4  N.  Y.  110;  Gardner  v.  Heartt,  3  Denio,  232; 
Lane  v.  Hitchcock,  14  Johns.  213;  Hutchins  v.  King,  1  Wall, 
53;  Gore  v.  Jenness,  19  Me.  53;  Gooding  v.  Shea,  103  Mass.  360; 
4  Am.  Rep.  563;  By  ram  v.  Chapin,  113  Mass.  308;  Wilson  v. 
Maliby,  59  N,  Y.  126,  and  man}'  other  cases  might  be  cited,  as 
illustrating  the  ditferences  of  opinion,  and  the  principles  ap- 
plied in  determining  the  rights  of  parties  when  fixtures  are 
severed  and  sold  from  mortgaged  lands. 

A  distinction  is  made  in  Hoshin  v.  Woodward,  45  Pa.  St.  42, 
where  it  is  said  that  "a  mortgagor  may  sell,  in  tlie  usual  way, 
lumber,  fire-wood,  coal,  ore,  or  grain  growing  on  the  land,  until 
the  mortgagee  stops  him  by  ejectment,  or  estrepement,  for  these 
things  are  usually  intended  for  consumption  and  sale,  and  the 
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sale  of  them  is  the  usual  way  of  raising  the  raoney  to  pay  the 
mortgage.  But  in  the  case  of  a  factory,  or  other  building,  it  is 
from  the  use  of  it  as  it  is,  and  not  by  its  consumption,  or  its 
Bale  by  piecemeal,  that  all  its  profits  are  to  derived." 

It  is  manifest  that  this  cannot  be  reconciled  with  cases  cited 
above,  as  furnishing  a  rule  applicable  to  all  fixtures,  but  that 
any  general  rule  must  be  based  on  the  right  of  property.  If 
the  mortgagee  have  the  legal  ownership  and  right  of  possession, 
he  may  follow  things  severed  and  removed  from  the  mortgaged 
lands,  without  his  consent,  wherever  he  can  find  them.  If  he 
holds  title  under  the  mortgage  only  as  security  for  his  lien, 
then  the  remedies  appointed  for  preserving  the  security,  and 
compensating  for  any  loss  sustained  by  its  diminution,  are 
such  only  as  the  mortgagee  may  use.  The  theory  in  the  lat- 
ter case  is,  that  as  to  innocent  third  parties,  the  mortgagor  is 
the  owner  of  the  property,  and  may  sever  and  sell  until  re- 
strained by  injunction,  ejected  by  entry,  or  barred  by  fore- 
closure. 

In  any  view  taken  of  the  respective  rights  of  the  mortgagor 
and  mortgagee,  the  latter  may  have  the  security  of  his  lien 
protected  by  injunction:  Brady  v.  Waldron,  2  Johns.  Ch.  148; 
Emmom  v.  HindereVy  24  N.  J.  Eq.  39. 

In  our  state,  the  title  of  the  mortgagee  to  lands  under  his 
mortgage  has  been  defined  by  this  court  in  Shields  v.  Lozear, 
84  N.  J.  L.  496,  503,  3  Am.  Rep.  256,  where  it  is  said  that 
the  mortgage  is  regarded,  not  as  a  common-law  conveyance 
on  condition,  but  as  a  security  for  debt,  the  legal  estate  being 
considered  as  subsisting  only  for  that  purpose.  This  is  else- 
where called  the  equitable  and  the  American  doctrine,  by  which 
the  mortgagor  has  a  right  to  lease,  sell,  and  in  every  respect 
deal  with  mortgaged  premises  as  owner,  so  long  as  he  is  per- 
mitted to  remain  in  possession,  and  so  long  as  it  is  understood 
and  held  that  any  person  taking  under  liim  takes  subject  to 
all  the  rights  of  the  mortgagor:  4  Kent's  Com.  157. 

There  is  no  difficulty  in  applying  this  rule  while  fixtures 
remain  attached  to  the  realty,  and  so  long  as  the  mortgagor 
continues  in  possession;  or  when  the  property  severed  passes 
into  the  possession  of  a  person  in  collusion  with  him  to  defeat 
the  lien  and  security  of  the  mortgagee,  whether  upon  or  off  the 
mortgaged  premises,  it  would  seem  that  the  rights  of  the  mort- 
gagee would  be  unaffected.  But  when  the  property  is  severed 
and  sold  by  a  mortgagor  in  possession,  having  the  legal  title, 
to  an  innocent  purchaser,  the  lien  in  equity  is  gone,  and  the 
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remedy  of  the  mortgagee  is  by  an  action  at  law  against  the 
mortgagor  and  those  who  act  with  him  to  impair  or  defeat  the 
security  of  the  mortgage. 

The  case  of  Kircher  v.  Schalk,  39  N.  J.  L.  335,  holds  that  a 
mortgagee  of  real  estate,  whose  debt  is  due,  but  who  has  not 
entered  into  possession,  cannot  maintain  replevin  for  a  steam- 
engine  affixed  to  the  realty  subject  to  the  mortgage,  which  the 
mortgagor  or  his  assigns  had  severed  from  the  realty  and  re- 
moved from  the  premises,  because  the  mortgagee  cannot,  with 
propriety,  insist  upon  being  legally  entitled  to  a  remedy  the 
enforcement  of  which  pertains  to  the  general  legal  ownership 
of  the  land.  But  in  Jackson  v.  Turrell,  39  N.  J.  L.  329,  it  was 
decided  that  a  mortgagee  may  maintain  an  action  on  the  case 
against  the  mortgagor,  or  his  assigns,  for  an  injury  to  the  se- 
curity resulting  from  the  removal  of  fixtures,  or  other  waste 
by  the  defendant.  Notice,  without  fraud,  was  said  to  be  suf- 
ficient to  charge  the  purchaser  with  liability. 

It  is  not  necessary  in  this  case  to  determine  whether  a  court 
of  law  will  enforce  this  remedy  against  a  bona  fide  purchaser 
without  actual  notice,  or  the  exact  form  of  remedy  that  may 
be  there  used;  but  in  a  court  of  equity,  the  right  of  such  pur- 
chaser is  equal  to  the  equity  of  a  mortgagee  who  has  not  such 
title  to  the  article  severed  that  he  can  maintain  an  action  for 
the  recovery  in  specie  of  the  fixture  removed. 

It  is  a  maxim,  that  where  there  is  equal  equity  the  law 
must  prevail.  It  is  upon  this  account  that  a  court  of  equity 
constantly  refuses  to  interfere,  either  for  relief  or  discovery, 
against  a  bona  fide  purchaser  of  the  legal  estate,  for  a  valuable 
consideration,  without  notice  of  the  adverse  title,  if  he  chooses 
to  avail  himself  of  the  defense  at  the  proper  time  and  in  the 
proper  mode:  1  Story's  Eq.  Jur.,  sec.  64  c. 

The  conclusion  given  in  2  Pomeroy's  Eq.  Jur,,  sec.  743, 
on  this  matter  is,  that  wherever  one  or  the  other  of  the  parties 
has  a  legal  estate  over  which  a  court  of  law  can  exercise  juris- 
diction, then,  in  an  equity  suit  between  them,  as  a  general  rule, 
the  defense  of  a  bona  fide  purchaser  for  valuable  consideration 
will  avail,  as  against  the  plaintiff,  whetlier  he  has  a  legal  or 
an  equitable  estate;  in  either  case,  the  court  of  equity  simply 
withholds  its  hand  and  remits  the  party  to  a  court  of  law. 

In  the  review  of  cases  which  appear  to  conflict  with  the 
•conclusion  in  this  case,  cited  from  the  English  courts,  it  must 
be  borne  in  mind  that  there  the  mortgagee  has  the  legal  title 
to  the  mortgaged  land,  and  the  right  of  possession. 
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Having  found  that  the  appellant,  Verner,  is  a  bona  fide  pur- 
chaser of  the  building  in  controversy,  affixed  to  his  land, 
according  to  the  weight  of  the  evidence,  as  presented,  the 
decree  will  be  reversed  and  modified  so  that  the  land  de- 
scribed in  the  mortgage,  with  the  building  and  improvementa 
thereon,  as  they  existed  at  the  time  of  filing  the  bill,  shall  be 
sold  to  satisfy  the  mortgage;  and  as  to  the  injury  sustained 
by  the  removal  of  the  building  formerly  on  the  land,  the 
mortgagor  will  be  remitted  to  his  remedy  at  law. 


MoRTOAOES  —  Rights  of  Mortgagee.  —  A  mortgagor  in  possession  will 
not  be  enjoined  for  committing  waste  upon  the  mortgaged  premises,  lanless 
the  acts  complained  of  are  such  as  to  render  the  security  insufficient  for  the 
satisfaction  of  the  mortgage  debt,  or  at  least  of  doubtful  sufficiency:  Moriarty 
V.  Ashworth,  43  Minn.  I;  ante,  p.  203,  and  note;  for  the  title  and  right  to 
possession  are  in  the  mortgagor:  Grether  v.  Clark,  75  Iowa,  383;  9  Am.  St. 
Rep.  491,  and  note;  Killebrew  v.  Hines,  104  N.  C.  182;  17  Am.  St.  Rep.  672; 
Berthold  v.  Holman,  12  Minn.  335;  93  Am.  Dec.  2.34. 

Mortgages,  Mortgagor's  Intere.st  under. — A  mortgagor  of  land  may 
continue  to  cut  and  sell  timber  growing  thereon,  although  insolvent:  Angier 
V.  Agnew,  98  Pa.  St.  587;  42  Am.  Rep.  624.  Nor  is  a  purchaser  of  lands  at  a 
foreclosure  sale  entitled  to  the  ungathered  crops,  as  against  a  purchaser 
thereof  from  the  mortgagor  before  the  foreclosure:  Willis  v.  Moore,  59  Tex. 
628;  46  Am.  Rep.  284,  and  foot-note. 

If  Fixtures  are  Wrongfully  Severed  or  Removed  from  the  mortgaged 
premises,  the  mortgagee  may,  if  a  deficiency  remains  after  foreclosure,  main- 
tain,an  action  against  one  who  severed  and  removed  them,  claiming  under  a 
purchase  from  the  mortgagor:  Lavenson  v.  Standard  Soap  Co.,  SOCal.  245;  13 
Am.  St.  Rep.  147,  and  note. 


Standard  Underground  Cable   Company  v.  At- 
torney-General. 

[46  New  Jersey  Equity,  270.] 

Taxation — Constitutional  Law.  —  The  Power  of  the  Legislature  to 
Impose  Taxes  on  persons,  property,  business,  and  franchises  is  un- 
limited, save  onlj'  by  such  restrictions  upon  the  exercise  of  that  power 
as  are  found  in  the  organic  law,  or  such  as  are  inherent  in  the  nature  of 
the  subject. 

Taxation. — A  License  Tax  Imposed  on  Corporations  for  exercising 
their  franchises  is  not  a  property  tax,  and  cannot  conflict  with  consti- 
tutional provisions  requiring  equality  in  the  taxation  of  property. 

Taxation  of  Corporate  PRorEP.TY. — The  holding  of  a  charter  from  ono 
state,  when  the  corporate  property  is  located  or  corporate  business 
transacted  in  another  state  does  not  relieve  the  corporation  in  both  or 
either  state  from  taxation,  in  any  form  which  the  legislative  power  may, 
under  its  constitution,  adopt. 
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Taxation — Interstatb  Commerce.  — The  manufacture  of  that  which  may 
become  a  subject  of  commerce  and  ultimately  pass  into  protected  trade 
is  not  commerce,  nor  can  manufactories  of  any  sort  be  instruments  of 
commerce  within  the  meaning  of  the  doctrine  of  interstate  commerce. 

Statutes,  Evidence  to  Vary  or  Contradict. — A  statute  legally  au< 
thenticated  cannot  be  annulled,  varied,  or  contradicted  by  the  legislative 
journals,  or  in  any  other  mode. 

Taxation  —  Jitrisdiction  to  Test  Validity  of  Statotb.  —  Where  a 
statute  employs  an  injunction  merely  as  a  means  of  enforcing  payment 
of  a  tax  levied  under  it,  the  refusal  to  pay  such  tax  presents  a  proper 
case  for  an  injunction;  but  the  validity  of  the  tax  presents  a  legal  ques- 
tion  of  which  the  courts  of  law  have  exclusive  jurisdiction. 

A.  Q.  Keashey  and  SonSj  for  the  appellant. 

Attorney- Qeneral,  pro  se. 

Knapp,  J.  The  proceeding  which  gives  rise  to  this  appeal 
was  had  under  the  seventh  section  of  the  act  of  the  legislature, 
approved  April  18,  1884,  entitled  "  An  act  to  provide  for  the 
imposition  of  state  taxes  upon  certain  corporations,  and  for 
the  collection  thereof."  The  provision  of  that  section  is: 
"That  in  addition  to  other  remedies  for  the  collection  of  such 
tax  [taxes  imposed  under  that  act],  it  shall  be  lawful  for  the 
attorney-general,  either  of  his  own  motion  or  upon  request  of 
the  state  comptroller,  whenever  any  tax  due  under  this  act 
from  any  company  shall  have  remained  in  arrears  for  a  period 
of  three  months  after  the  same  shall  have  become  payable,  to 
apply  to  the  court  of  chancery  by  petition,  in  the  name  of  the 
state,  upon  five  days'  notice  to  such  corporation,  ....  for  an 
injunction  to  restrain  such  corporation  in  the  exercise  of  any 
franchise  or  the  transaction  of  any  business  within  this  state 
until  the  payment  of  such  tax  and  interest  due  thereon,  and 

the  costs  of  such  application The  said  court  is  hereby 

authorized  to  grant  such  injunction  on  a  proper  case  appear- 
ing, and  upon  the  granting  and  service  of  such  injunction  it 
shall  not  be  lawful  for  such  company  thereafter  to  exercise 
any  franchise  or  transact  any  business  in  this  state  until  such 
injunction  be  dissolved." 

The  decretal  order  appealed  from  awarded  such  injunction 
against  the  appellant  for  failure  to  pay  a  tax  of  one  tenth  of 
one  per  cent  on  its  capital  stock,  imposed  by  the  state  board 
of  assessors  under  the  provisions  of  the  fourth  section  of  said 
act,  upon  the  appellants  as  a  manufacturing  corporation  not 
carrying  on  its  business  in  this  state. 

The  act,  as  its  title  imports,  had  for  its  object  the  imposition 
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*f  a  license  or  franchise  tax  upon  certain  of  the  corporations 
of  this  state. 

The  first  section  directs  a  tax  against  certain  corporations 
doing  business  in  tliis  state.  It  embraces  telegraph,  telephone, 
€able,  electric-light,  certain  express  companies,  every  gas, 
palace,  parlor  or  sleeping  car  company,  every  oil  or  pipe  line 
company,  and  every  fire,  marine,  life,  or  accident  insurance 
company. 

The  second  section  requires  statements  to  be  made  to  state 
oflScers  by  the  corporations  named  in  section  1  of  certain  data 
to  serve  as  bases  for  assessments. 

The  fourth  section  directs  the  rate  of  taxation  to  be  levied 
against  the  corporations  specified  in  the  first  section,  and  then 
further  provides  that  "all  other  corporations  incorporated 
under  the  laws  of  this  state,  and  not  hereinbefore  provided 
for,  shall  pay  a  yearly  license  fee  or  tax  of  one  tenth  of  one 
per  centum  on  the  amount  of  the  capital  stock  of  such  cor- 
poration; provided,  that  this  act  shall  not  apply  to  railway, 
canal,  or  banking  corporations,  or  to  savings  banks,  cemeteries, 
or  religious  corporations,  or  purely  charitable  or  educational 
associations,  or  manufacturing  companies  or  mining  com- 
panies carrying  on  business  in  this  state." 

The  appellant  is  a  corporation  incorporated  under  the  laws 
of  this  state;  it  is  a  manufacturing  company;  it  has  an  office 
in  this  state,  and  procures  from  other  manufacturing  corpora- 
tions in  the  state  much  of  the  material  used  by  it;  but  the 
manufacture  of  its  special  product,  into  which  these  materials 
enter,  is  carried  on  in  the  state  of  Pennsylvania. 

It  must  therefore,  under  the  rulings  in  this  court,  be  held 
to  be  a  company  not  transacting  its  business  in  this  state, 
within  the  meaning  of  this  law:  Arherican  Glucose  Co.  v.  State, 
43  N.  J.  Eq.  280. 

But  it  is  objected  that  this  law,  if  it  be  construed  so  as 
to  uphold  the  tax  against  the  appellant,  is  violative  of  that 
provision  of  the  amended  constitution  of  this  state  found  in 
article  4,  section  7,  paragraph  12,  which  provides  "  that  prop- 
erty shall  be  assessed  for  taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its  true  value."  The  tax,  pay- 
ment of  which  is  sought  to  be  enforced  by  this  proceeding, 
•does  not  fall  within  that  constitutional  provision. 

The  power  of  the  legislature  to  impose  taxes  on  persons, 
property,  business,  and  franchises  is  unlimited,  save  only  by 
€uch  restrictions  upon  the  exercise  of  that  power  as  are  found 
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in  the  organic  law,  or  such  as  are  inherent  in  the  nature  of 
the  subject. 

The  fault  of  this  position  is  the  assumption  that  this  tax  is 
one  upon  property.  Such,  manifestly,  is  not  the  case.  The 
law  in  question  Imposes  a  tax  on  certain  corporations  by  way 
of  a  license  for  exercising  corporate  franchises.  It  is  declared 
to  be  such  tax  by  the  act,  and  although  it  is  laid  on  this  class 
of  corporations  with  respect  to  the  capital  stock,  the  tax  pos- 
sesses the  legal  quality  of  a  license  or  franchise  tax:  Evening 
Journal  Association  v.  State  Board  of  Assessors,  47  N.  J.  L.  36; 
54  Am.  Rep.  114;  Cooley  on  Taxation,  2d  ed.,  379,  and  cases 
cited. 

Upon  the  power  of  the  legislature  to  impose  such  a  tax, 
there  exists  no  restriction  in  our  constitution.  As  a  license  or 
franchise  tax,  it  is  not  within  the  equality  clause  of  the  con- 
stitution referred  to. 

In  those  states  in  the  Union  having  constitutional  provision 
requiring  equality  in  the  taxation  of  property,  it  is  uniformly 
held  that  such  provisions  do  not  abridge  or  apply  to  the  legis- 
lative power  of  indirect  taxation  by  taxes  on  franchises,  privi- 
leges, trades,  and  occupations:  Cooley  on  Taxation,  176  et  seq., 
and  cases  cited;  State  Board  of  Assessors  v.  Central  R.  R.  Co., 
48  N.  J.  L.  146,  356. 

•  It  is  next  insisted  that  this  law  is  void  because  it  is  a  regu- 
lation of  commerce  between  the  states,  and  an  infringement 
upon  the  exclusive  power  of  Congress  over  that  subject  under 
the  provisions  of  the  federal  constitution. 

This  position  seems  to  be  based  on  two  grounds:  1.  That  all 
corporations  holding  a  franchise  from  one  state  and  perform- 
ing their  functions  in  another  are  engaged  in  interstate  com- 
merce; and  2.  That  the  business  of  this  particular  corporation, 
namely,  the  manufacture  of  electric  cables,  is  itself  internal 
commerce. 

These  grounds  impress  me  only  by  their  novelty.  Our  gen- 
eral laws  for  the  organization  of  corporations  permit  compa- 
nies to  transact  their  business  in  other  states.  It  certainly 
has  not  been  supposed  that  the  exercise  of  this  right  put  them 
beyond  the  reach  of  taxation  everywhere,  or  brought  them 
into  any  relations  whatever  with  the  provision  in  the  federal 
constitution  referred  to.  No  case  is  cited  giving  the  slightest 
countenance  to  the  notion  that  to  hold  a  charter  from  one 
state  when  the  corporate  property  is  located  or  corporate  busi- 
ness transacted  in  another  state  relieves  the  corporation  in 
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both  or  either  state  from  taxation  in  any  form  which  the  legis- 
lative power  may,  under  its  state  constitution,  adopt;  nor  any 
case  in  which  these  conditions  are  given  the  slightest  conse- 
quence in  ascertaining  the  limit  of  the  state  power  to  tax 
either  the  property  of  the  corporation  where  such  property  has 
its  situs  or  its  franchises  in  the  state  which  granted  them. 

Under  the  point  that  the  appellant  is  engaged  in,  or  is  an 
instrument  in,  interstate  commerce,  cases  in  the  federal  courts 
are  liberally  cited  in  the  brief  of  counsel,  throwing  light  on 
the  relation  which  state  taxation  holds  to  the  exclusive  power 
of  Congress  to  regulate  commerce  between  the  states,  and  de- 
fining what  is  internal  commerce,  such  as  is  removed  from 
state  interference  and  obstruction.  It  is  scarcely  necessary  to 
Bay  that  none  of  those  cases  gives  the  slightest  countenance  to 
the  notion  that  the  manufacture  of  that  which  may  become  a 
subject  of  commerce,  and  which  may  ultimately  pass  into 
protected  trade,  is  commerce  itself,  or  that  manufactories  of 
any  sort  can  be  instruments  in  commerce. 

Railroads  and  telegraphs  may  become  instruments  of  inter- 
state or  international  commerce,  and  when,  as  such  instru- 
ments, they  are  in  action,  they  may  not  be  obstructed  by  state 
impositions  and  restrictions;  hence  it  was  held  in  Western 
Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  630,  that  the  tele- 
graph company  having  brought  itself  within  the  provisions  of 
the  act  of  Congress  of  July  24,  1886,  entitled  "An  act  to  aid 
in  the  construction  of  telegraph  lines  and  to  secure  to  the 
government  the  use  of  the  same  for  postal,  military,  and  other 
purposes,"  that  collection  of  a  tax  imposed  upon  the  telegraph 
company,  on  its  property  in  Massachusetts,  could  not  be  en- 
forced by  injunction,  although  the  taxing  act  provided  for 
that  as  one  mode  of  enforcing  payment;  the  reason  being  that 
an  injunction  enforced  in  that  state  would  put  a  stop  to  its 
general  operations.  The  tax,  however,  was  held  to  be  valid, 
and  the  state  was  left  to  its  other  remedies  for  its  collection. 
Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1,  West- 
ern Union  Tel.  Co.  v.  Texas,  105  U.  S.  460,  are  also  instances 
of  illegal  interference  with  companies  as  instruments  of  com- 
merce. But  each  of  these  cases  holds  the  companies  to  be 
subject  to  taxation,  otherwise  legal,  which  do  not  obstruct  or 
place  a  direct  burden  upon  them  either  as  instruments  of 
general  commerce  or  as  agents  of  the  United  States. 

The  case  of  Coe  v.  Errol,  116  U.  S.  517,  marks  the  point 
where  the  subjects  of  commerce  pass  out  of  the  state's  power 
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to  tax,  and  come  within  federal  protection.  That  point  is  not 
reached  when  they  become  finished  production.  It  is  there 
held  that  goods,  the  product  of  a  state,  intended  for  exporta- 
tion to  another  state,  are  liable  as  part  of  the  general  mass  of 
property  of  the  state  of  their  origin  until  actually  started  in 
course  of  transportation  to  the  state  of  their  destination,  or  are 
delivered  to  a  common  carrier  for  that  purpose;  that  carrying 
and  depositing  them  at  the  depot  for  the  purpose  of  transpor- 
tation is  no  part  of  such  transportation.  There  are  many  and 
important  steps  between  the  mere  manufacture  of  insulated 
telegraph  wires  or  cables  and  the  establishment  of  an  inter- 
state or  foreign  telegraph  line.  It  may  as  well  be  said  of  the 
corporation  that  excavates  copper  or  iron  from  the  earth,  as  it 
may  of  the  corporation  which  converts  that  copper  or  iron  into 
wires  or  insulated  cables,  that  it  is  engaged  in  or  becomes 
thereby  an  instrument  in  interstate  commerce. 

The  earnestness  with  which  these  objections  against  the  law 
in  question  was  pressed  seemed  to  require  consideration  to 
the  extent  that  has  been  given  them. 

I  think  there  can  be  no  doubt  that  in  this  proceeding  the 
constitutionality  of  the  law  under  which  the  tax  was  imposed 
may  be  brought  in  question,  and  the  validity  of  the  law  under 
the  constitution  be  passed  upon.  For  if  the  act  be  invalid  on 
constitutional  ground,  the  court  should  so  declare,  and  refuse 
to  enforce  it. 

This  law,  however,  is  not  an  unconstitutional  exercise  of  the 
taxing  power. 

It  will  be  proper  to  notice  another  objection  raised  against 
this  decree.  It  touches  the  construction  of  the  latter  clause  of 
the  fourth  section  of  this  statute,  and  the  admissibility  of  cer- 
tain testimony  offered  to  aid  in  its  construction.  Effort  lias 
been  made  to  show  that  the  qualifying  words,  "carrying  on 
business  in  this  state,"  which  conclude  this  section,  refer  to 
mining  companies  only,  thus  leaving  all  other  companies  des- 
ignated in  the  proviso,  wherever  they  may  transact  their 
business,  exempted  from  the  operation  of  the  law.  It  is  con- 
tended that  such  would  be  the  necessary  construction  of  the 
proviso  if  the  words  "manufacturing  companies"  had  been 
followed  by  a  comma.  We  are  then  referred  to  evidence  taken 
from  the  files  and  journals  of  the  two  houses,  showing  the 
course  of  legislation  through  which  this  bill  passed.  This  was 
designed  to  show,  inter  alia,  that  the  last  clause  of  the  proviso 
came  into  the  bill  by  amendment,  the  draught  of  which,  as 
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accepted  by  the  two  houses,  contained  the  desired  punctuation. 
It  is  also  thought  that  the  order  in  which  the  amendments 
were  introduced,  and  the  form  of  words  used  in  the  amend" 
naents,  indicate  an  intention  favorable  to  the  appellant's  view. 
The  vice-chancellor  decided  against  the  admissibility  of  thi» 
testimony.  He  permitted  it  to  be  taken,  but  expressly  de- 
clined to  give  it  any  effect  in  decision,  basing  his  judgment  on 
the  authority  of  Panghorn  v.  Young^  32  N.  J.  L.  29.  With  the 
judgment  excluding  the  evidence  I  fully  agree.  In  the  case 
referred  to,  the  question  of  the  admissibility  of  such  testimony 
to  annul,  vary,  or  contradict  statutes  legally  authenticated,  re- 
ceived from  the  court  the  fullest  and  most  careful  considera- 
tion, and  the  judgment  reached  was  put  upon  grounds  that 
would  seem  to  be  impregnable.  It  has  the  support  of  the 
soundest  reason  and  abundant  authority.  It  has  stood  un- 
questioned in  this  state  for  a  quarter  of  a  century,  and  in 
Passaic  v.  Stevenson,  46  N.  J.  L.  173,  received  the  express  ap- 
proval of  this  court.  That  case  must  now  be  regarded  as  de- 
claring the  settled  law  of  this  state.  The  distinction  sought 
to  be  drawn  between  that  case  and  this  is  illusory.  The 
principle  established  in  the  decided  case  is  controlling  in  this. 
The  general  doctrine  declared  was,  that  the  enrolled  statute  ol 
a  state  "  is  conclusive  proof  of  the  enactment  as  well  as  the 
contents  of  the  statute,  and  that  such  attested  copy  cannot  be 
contradicted  by  the  legislative  journals,  or  in  any  other  mode." 
Now,  whether  the  attempt  be  by  such  extrinsic  means  to  add 
to,  take  from,  or  entirely  abrogate  the  law,  it  equally  assails 
that  conclusiveness  of  proof  ascribed  to  the  duly  authenticated 
statute. 

This  statute,  then,  must  be  interpreted  by  the  aid  of  those 
rules  which  the  common  law  affords  us.  The  proviso,  I  think, 
is  clearly  an  ambiguous  sentence.  The  qualifying  words,  I 
think,  can  be  applied  in  only  one  of  two  ways:  one  as  embra- 
cing all  the  corporations  named  as  excepted  from  the  operation 
of  that  general  taxing  clause  in  the  law,  and  the  other  as  ap- 
plying to  the  last-named  only,  namely,  mining  corporations. 
There  is  no  grammatical  rule  by  which,  from  the  mere  word- 
ing of  the  clause,  it  can  be  determined  in  which  application 
those  words  are  to  be  used. 

The  particle  "or,"  frequently  occurring  in  the  sentence,  is 
certainly  here  used  in  its  copulative  and  not  in  its  disjunctive 
sense. 

These  qualifying  words  relate  to  and  qualify  some  antecedent 
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Bubstantive.  Now,  I  think  the  better  construction  is,  that 
that  substantive  so  qualified  is  corporations,  variously  named 
as  companies,  associations,  corporations,  and  that  the  terms 
designating  the  various  sorts  of  corporations,  as  railroads, 
canals,  manufacturing,  raining,  etc.,  are  merely  descriptive 
words,  or  noun-adjectives.  Accepting  this  as  a  proper  con- 
struction, the  qualifying  words  relate  to  all  corporations  des- 
ignated in  the  proviso.  This  construction  better  comports 
with  the  spirit  and  reason  of  the  law. 

The  scheme  of  this  particular  taxing  act  seems  to  be  to  im- 
pose taxes  on  three  classes  of  corporations:  certain  specified 
corporations  doing  business  in  the  state  wherever  chartered; 
those  not  doing  business  in  this  state,  but  holding  their  char- 
ters under  state  authority;  and  a  class  of  unspecified  corpora- 
tions, which  must  be  few  in  number,  holding  charters  under 
and  performing  their  functions  in  the  state. 

In  the  former  class,  dififerent  provisions  for  taxation  as 
amongst  themselves  are  adopted,  and  in  the  second  and  third 
classes  named,  a  franchise  tax  is  imposed,  based  upon  the 
amount  of  their  capital  stock. 

By  reference  to  other  taxation  laws  in  the  state,  it  will  be 
observed  that  provisions  exist  for  the  taxation  or  exemption 
of  all  corporations  specified  in  the  proviso,  and  having  their 
property  and  business  in  this  state.  It  was  quite  reasonable, 
therefore,  that  the  legislature  should  remit  such  corporations 
to  the  operation  of  such  laws.  The  general  intention  seems  to 
be,  that  all  corporations  incorporated  under  laws  of  this  state, 
and  not  doing  business  here,  shall  pay  a  tax  on  their  fran- 
chise. 

If  the  words  "  carrying  on  business,"  etc.,  in  the  proviso, 
apply  to  mining  companies  only,  then  a  mining  company  in- 
corporated but  not  doing  business  here  would  be  subject  to 
taxation,  while  the  other  corporations  named,  —  railway,  manu- 
facturing, etc., — incorporated  but  not  doing  business  here, 
would  be  exempt.  It  is  quite  unreasonable  to  suppose  that  the 
legislature  intended  to  single  out  for  taxation  so  insignificant 
a  class  as  mining  companies  from  all  other  corporations  char- 
tered here  and  carrying  on  their  business  elsewhere.  On  the 
other  hand,  to  give  the  qualifying  words  application  to  all  the 
corporations  named  in  the  proviso,  they  are  very  properly  re- 
moved from  the  operation  of  this  act,  for  the  reason  that  their 
taxation  is  elsewhere  provided  for. 

Am.  St.  Bep.,  Vol.  XIX. —26 
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Under  the  construction  which  we  give  to  this  law,  it  will 
will  fall  symmetrically  into  our  system  of  corporate  taxation. 

Under  that  system,  tax  is  laid  on  the  corporation,  business, 
or  property  when  its  corporate  operations  or  property  are  here. 
When  its  real  business  and  property  are  elsewhere,  and  out  of 
Btate  protection,  a  tax  on  the  franchises  and  privileges  upheld 
by  the  state  alone  is  imposed.  Such  a  system  is  as  near  an 
approach  to  that  equality  which  is  desirable  in  all  taxation  as 
any  other  scheme  that  may  be  suggested. 

We  have  considered  this  portion  of  the  act  of  1884,  not  for 
the  reason  that  it  was  deemed  at  all  essential  to  the  decision 
of  this  case,  but  for  the  reason  that  the  court  having  heard 
discussion  on  the  subject,  silence  might  imply  that  the  mind 
of  the  court  was  unsettled  as  to  its  meaning.  In  this  proceed- 
ing, the  discussion  of  the  question  has  no  necessary  or  appro- 
priate place. 

The  legislature  gives  no  evidence,  in  the  provisions  of  the 
seventh  section  of  the  act,  of  the  fruitless  design  to  transfer 
this  purely  legal  question  from  the  law  court  to  equity.  From 
the  plain  words  of  that  section,  it  will  be  seen  that  injunction 
is  merely  a  means  employed  for  enforcing  payment  of  the  tax 
levied,  and  was  not  designed  to  institute  a  suit  in  which  the 
validity  or  regularity  of  the  tax  is  open  to  controversy.  And 
unless  the  validity  of  the  law  under  which  the  tax  is  imposed 
is  successfully  assailed  on  constitutional  grounds,  a  tax  im- 
posed under  color  of  it,  and  not  stayed  in  its  collection  by 
pending  proceedings  in  certiorari,  presents  a  case  for  the  exer- 
cise of  this  special  jurisdiction  by  the  chancellor,  and  thereby, 
in  the  language  of  the  act,  "  a  proper  case  appears  "  for  the 
injunction  order. 

For  decision  of  the  other  questions  touching  the  validity  of 
the  tax,  resort  must  be  had  to  the  supreme  court  through  cer- 
tiorari. In  the  review  of  these  questions,  the  jurisdiction  of 
the  supreme  court  is  exclusive. 

The  orders  should  be  aflSrmed. 

Taxation,  Power  of.  — The  power  of  taxation  and  the  manner  of  exer- 
cising it  belong  to  the  legislature,  subject  to  such  restrictions  as  are  imposed 
by  the  constitution:  WilUaTna  v.  Cammach,  27  Miss.  209;  61  Am.  Dec.  508, 
and  note;  Anderson  v.  Kerna,  19  Ind.  199;  77  Am.  Dec.  63;  State  v.  Bank 
qf  Smyrna,  2  Houst.  99;  73  Am.  Dec.  699;  note  to  Mayor  v.  State,  74  Am. 
Dec.  591.  And  the  taxing  power  may  select  the  objects  of  taxation  and 
determine  the  extent  of  taxation:  Hill  v.  Higdon,  5  Ohio  St.  243;  67  Am. 
Dec.  289;  StaU  v.  Bank  qf  Smyrna,  2  Houst.  99;  73  Am.  Dec.  699. 
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Statutm,  CoNSTRDcnoy  or.  —  Courts  do  not  weigh  the  inducements 
leading  to  a  compromise  act  of  legislation:  International  etc.  R'y  Co.  v.  State, 
75  Tex.  357.  The  object  of  an  act  being  expressed  in  its  title  as  passed,  th« 
title  of  the  act  at  any  of  the  preceding  stages  is  immaterial:  Hart  v.  Ale- 
Elroy,  72  Mich.  446.  Congressional  debates  cannot  cut  much  figure  in  the 
construction  of  a  consistently  worded  statute:  Bermer  v.  Bermer,  72  Mich. 
43.  Only  when  a  literal  construction  of  a  statute  is  calculated  to  work  a 
wrong  will  the  intention  of  the  legislature  govern,  where  the  intention  is 
inconsistent  with  the  letter  of  the  law:  Stone  v.  Hill,  72  Tex.  540.  New 
laws  in  a  revision  mast  be  interpreted  in  connection  with  the  facta  of  publio 
history,  showing  the  reasons  for  their  enactment,  the  wrong  intended  to  be 
remedied,  and  the  method  of  its  prevention:  Garland  v.  Board  of  Commia- 
tionera,  87  Ala.  223.  Statutes  m  pari  materia  are  to  be  construed  together 
as  one  system:  Oraham  v.  Cfunn,  87  Tenn.  458.  A  printed  bill  bearing  a 
title  and  number  identical  with  the  one  described  cannot  be  considered  to 
prove  the  contents  of  the  bill  in  question:  State  v.  Keiaewetter,  45  Ohio  St. 
264.  The  enacting  clause  of  a  statute,  however  clearly  expressed,  can  have 
no  effect  beyond  the  object  expresned  in  the  title:  State  t.  Townahip  Com- 
mittee, 60  N.  J.  L.  496. 
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YOORHEES    V.    VOORHEES. 
[46  New  Jersey  Equity,  41L] 

Marriage  and  Divorce.  —  Effect  of  Annulment  of  Decree  of  DrvoRO 
FOR  Fraud  ia  its  procurement  is  to  restore  the  parties  to  their  taatri* 
monial  relations  as  they  stood  before  the  decree  was  pronounced. 

Marriage.  —  Essentials  of  Valid  Marriage  are  capacity  and  consent. 

Marriage.  —  Cohabitation  and  Reputation  do  not  Constitute  Mar* 
RIAGE,  but  are  only  evidence  tending  to  raise  a  presumption  of  marriage, 
from  circumstances.  In  any  case,  the  cohabitation  must  not  be  mere- 
tricious, but  matrimonial,  to  raise  the  presumption. 

Marriage  is  a  Civil  Contract,  and  No  Ceremonial  is  indispensably 
requisite  to  its  creation.  A  contract  of  marriage  made  per  verba  de  prae- 
senti  is  a  valid  marriage. 

Marriage.  —  Where  Actual  Marriage  jh  Shown,  whether  legal  or  ille- 
gal, the  subsequent  cohabitation  and  reputation  of  the  parties  must  b« 
regarded  as  having  their  origin  in  such  marriage,  and  cannot  be  treated 
as  creating  a  presumption  that  the  parties  contracted  a  subsequent  mar- 
riage  at  a  later  date. 

H.  E.  Richards^  for  the  complainant. 

T.  D.  Hodges^  for  the  defendants. 

Van  Fleet,  V.  C.  The  complainant  is  the  only  child  of 
Abraham  Voorhees  and  Camilla  C,  his  wife.  His  parents 
were  married  at  Madison,  in  this  state,  on  the  5th  of  Janu- 
ary, 1860.  He  was  born  in  October,  1861.  His  father  died 
in  February,  1882.  His  mother  is  still  living.  He  brings 
this  suit  to  recover  one  sixth  of  the  residuary  estate  of  John 
F.  Voorhees,  deceased.  John  F.  Voorhees  was  the  father  of 
Abraham  Voorhees,  and  the  grandfather  of  the  complainant. 
He  died  testate,  in  November,  1867.     His  will  disposes  of  his 
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residuary  estate  as  follows:  "All  the  rest  and  residue  of  my 
estate  I  give  equally  to  all  my  children  who  may  be  living 
when  the  same  is  ascertained,  the  children  of  any  who  may 
have  died  receiving  such  share  as  their  parent  would  have  re- 
ceived if  living." 

The  complainant  claims  the  right  to  stand  in  the  place  of 
his  father,  and  to  take  all  that  his  father  would  be  entitled  to 
if  living.  His  right  in  this  respect  is  disputed.  It  is  claimed 
that  two  other  persons  have  the  same  right  that  he  has. 
These  persons  are  Gardner  T.  Voorhees  and  Margaret  L. 
Voorhees.  They  claim  to  be  children  of  Abraham  Voorhees, 
and,  as  such,  they  insist  that  they  are  entitled  to  the  same 
share  of  John  F.  Voorhees's  residuary  estate  that  the  com- 
plainant is.  The  only  question  to  be  decided  is,  whether  their 
claim  is  valid  or  not.  The  dispute  in  the  case  grows  out  of 
the  following  state  of  facts:  On  the  fifteenth  day  of  February, 
1867,  Abraham  Voorhees  brought  a  suit  for  divorce  against  his 
wife,  Camilla,  in  the  superior  court  of  Connecticut.  He  rep- 
resented to  the  court  in  which  be  brought  his  action  that  his 
wife  resided  in  the  city  of  New  York,  and  notice  of  the  pend- 
ency of  his  suit  was  sent  addressed  to  her  there.  He  knew 
that  she  resided  at  Madison,  in  this  state,  and  that  notice  sent 
to  her  at  New  York  would  not  reach  her.  She  did  not  receive 
notice  of  his  suit.  A  decree  of  divorce  was  pronounced  in  hia 
favor  in  March,  1867.  On  the  third  day  of  September,  1867, 
he  married  another  woman  in  the  state  of  Massachusetts. 
This  woman  knew  that  he  had  had  a  previous  wife.  She  was 
at  his  father's  house  in  the  summer,  1866,  and  there  learned 
that  he  had  a  wife,  and  that  he  and  his  wife  were  living  in  a 
state  of  separation.  Camilla,  the  first  wife,  learned  in  No- 
vember, 1867,  for  the  first  time,  that  her  husband  had  brought 
a  suit  against  her  which  had  resulted  in  a  decree  divorcing 
them.  On  the  4th  of  December  following,  she  applied  for  the 
vacation  of  the  decree  of  divorce,  on  the  ground  that  it  had 
been  obtained  by  fraud.  Her  husband  appeared  and  resisted 
her  application,  but  the  court,  in  December,  1868,  after  hear- 
ing the  proofs  and  arguments  of  the  parties,  vacated  the 
decree  and  granted  a  new  trial.  The  decree  was  annulled  be- 
cause it  had  been  procured  by  fraud.  Camilla  then  answered, 
and  also  filed  a  cross-bill  praying  that  she  might  be  divorced 
from  her  husband  for  his  fault.  These  cross-suits  were  sub- 
sequently tried,  and  resulted  in  a  judgment  rejecting  the 
prayer  of  the  husband  for  a  divorce,  and  granting  that  of  his 
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wife.  Gardner  T.  Voorhees  and  Margaret  L.  Voorhees  are  the 
offspring  of  the  second  marriage.  Gardner  was  born  on  the 
sixth  day  of  July,  1869,  and  Margaret  on  the  fourteenth  day 
of  December,  1872. 

The  effect  of  the  abrogation  of  the  decree  of  divorce  was  to 
put  Abraham  and  Camilla  back  in  their  matrimonial  relations 
just  where  they  stood  before  that  decree  was  pronounced. 
After  that  decree  was  vacated,  they  stood  in  precisely  the  same 
matrimonial  relation  to  each  other  as  though  no  such  decree 
had  ever  been  made.  She  was  his  wife,  and  he  was  her  hus- 
band. The  matrimonial  bond  which  united  them  was  just  as 
perfect  as  it  would  have  been  if  no  attempt  had  ever  been 
made  to  break  it.  The  marriage,  therefore,  which  Abraham 
attempted  to  contract  in  September,  1867,  was  a  nullity,  and 
his  subsequent  cohabitation  with  the  other  woman  was  just  as 
meretricious,  as  a  matter  of  law,  as  it  would  have  been  if  they 
had  consorted  together  without  going  through  the  form  of 
a  marriage.  The  two  essentials  of  a  valid  marriage  are  capa- 
city and  consent.  Abraham,  when  he  attempted  to  contract 
a  second  marriage,  was  already  the  husband  of  one  wife,  and 
so  could  not,  for  want  of  capacity,  become  the  husband  of 
another  woman.  This  was  not  disputed  on  the  argument. 
But  it  was  insisted  that  inasmuch  as  it  appeared  by  the  proofs 
that  Abraham  and  the  woman  whom  he  attempted  to  marry 
in  1867  lived  together  as  husband  and  wife,  and  held  them- 
selves out  to  their  friends  and  acquaintances  as  standing  in 
that  relation  to  each  other  for  several  years  after  Camilla  had 
procured  a  divorce,  it  is  the  duty  of  the  court  to  presume  that 
Abraham  and  the  other  woman  made  a  contract  of  mar- 
riage subsequent  to  the  divorce.  There  can  be  no  doubt  that 
cohabitation  and  reputation  will,  under  some  circumstances, 
justify  a  presumption  of  marriage.  They  do  not  constitute 
marriage,  but  may,  in  a  case  where  no  actual  marriage,  legal 
or  illegal,  is  shown,  and  where  nothing  appears  in  the  conduct 
of  the  parties  to  indicate  that  their  relations  were  illicit,  rather 
than  matrimonial,  justify  the  court  in  presuming  that  the  par- 
ties originally  came  together  under  mutual  promises  to  take 
each  other  for  husband  and  wife  during  their  joint  lives. 
Marriage  is  a  civil  contract,  and  no  ceremonial  is  indispen- 
sably requisite  to  its  creation.  A  contract  of  marriage  made 
per  verba  de  prsesenti  amounts  to  an  actual  marriage,  and  is 
valid:  O'Gara  v.  Eisenlohr,  38  N.  Y.  296-298.  But  the  law 
never  indulges  in  presumptions  contrary  to  what  the  fact  i» 
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shown  to  be.  In  this  case,  the  proofs  make  it  very  clear  that 
no  marriage  of  any  kind  was  contracted  by  Abraham  with 
the  other  woman  after  he  was  divorced  from  Camilla,  on 
Camilla's  application.  This  other  woman  was  the  only  witness 
called  to  give  evidence  of  the  cohabitation  and  reputation  on 
which  the  court  is  asked  to  base  the  presumption  of  marriage. 
She  testified  that,  from  the  time  of  the  marriage,  in  1867,  up 
until  the  summer  of  1874,  Abraham  and  she  lived  together  as 
husband  and  wife,  and  that  he,  during  the  whole  of  this  period, 
introduced  and  held  her  out,  on  all  occasions,  to  his  friends 
and  acquaintances  as  his  wife,  and  that  she,  in  like  manner, 
always  recognized  and  held  him  out  as  her  husband,  but  that 
in  the  summer  of  1874,  in  consequence  of  his  unkind  treat- 
ment and  failure  to  support,  she  separated  herself  from  him, 
and  never  afterwards  lived  with  him.  She  also  testified  that 
no  second  marriage  ceremony  was  performed.  She  did  not 
pretend  that  a  second  marriage,  of  any  kind,  had  been  con- 
tracted by  her  with  Abraham.  Indeed,  she  swore  to  a  fact 
which  renders  it  perfectly  certain  that  no  second  marriage  was 
contracted,  and  that  is,  that  up  to  1885,  more  than  two  years 
after  Abraham's  death,  she  did  not  know,  and  had  never  heard, 
that  the  decree  of  divorce  procured  by  him  had  been  vacated 
on  Camilla's  application.  Without  such  knowledge,  there  was 
neither  motive  nor  reason  why  she  should  desire  or  consent  to 
a  second  marriage.  Her  evidence,  in  my  judgment,  estab- 
lishes, beyond  all  doubt,  the  fact  that  no  second  marriage  was 
contracted. 

This  being  so,  it  is  not  possible  to  look  upon  the  cohabita- 
tion of  the  parties,  and  the  reputation  which  they  acquired 
as  holding  the  relation  of  husband  and  wife  to  each  other,  as 
presumptive  evidence  of  a  marriage  contracted  by  them  after 
Abraham  acquired  capacity  to  contract  a  second  marriage,  but 
they  must  be  regarded,  as  they  are  in  fact,  simply  as  conse- 
quences naturally  resulting  from  the  illegal  connection  formed 
in  September,  1867. 

This  case,  in  its  essential  features,  is  substantially  like  that 
of  Cartwright  v.  McGown,  121  111.  388,  2  Am.  St.  Rep.  105. 
That  case  may  very  properly  be  regarded  as  the  prototype  of 
this.  There  a  man  by  the  name  of  Lewis  married  a  woman 
by  the  name  of  James,  in  Kentucky,  in  1841,  and  afterwards 
lived  with  her  for  about  a  year,  and  then  abandoned  her  and 
went  to  Illinois.  In  1843  Lewis  married  another  woman,  in 
Illinois,  and  lived  with  her,  as  his  wife,  from  the  time  of  their 
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marriage  until  his  death,  in  1868.  He  had  several  children 
by  her,  only  one  of  whom,  however,  survived  her.  His  Ken- 
tucky wife  obtained  a  divorce  in  1846.  There  was  no  issue  of 
his  marriage  with  her  living  when  he  died.  He  died  in- 
testate, seised  of  land  in  Illinois.  The  land  was  claimed  by 
both  his  child  and  his  brothers  and  sisters.  It  was  awarded 
to  his  brothers  and  sisters,  on  the  ground  that  the  child  was 
illegitimate.  It  was  attempted,  in  that  case,  as  it  was  in  this, 
to  induce  the  court  to  presume,  from  the  cohabitation  and 
reputation  of  the  parents  of  the  child,  that  they  had  contracted 
a  valid  marriage,  although  it  appeared  there,  as  it  does  here, 
that  such  cohabitation  and  reputation  had  its  origin  in  an 
illegal  marriage.  The  court,  on  this  point,  say:  "  It  must  be 
borne  in  mind  that  cohabitation  and  repute  do  not  constitute 
a  marriage,  but  are  only  evidence  tending  to  raise  a  presump- 
tion of  marriage,  of  more  or  less  strength,  according  to  the  cir- 
cumstances of  the  case,  and  that  the  cohabitation  must  not  be 
meretricious,  but  matrimonial,  in  order  to  give  rise  to  this 
presumption.  Where  a  marriage  in  fact  is  shown  by  direct 
evidence,  as  in  this  case,  there  is  no  necessity  for  presuming 
its  existence.  Presumption  must  yield  to  the  superior  force 
of  direct  and  positive  proof."  Then,  after  stating  that  the 
parties  had  attempted  to  unite  themselves  in  marriage  by 
going  through  a  ceremony,  the  court  adds:  "Their  cohabita- 
tion thereafter,  and  reputation  as  to  being  married,  might  very 
naturally  and  properly  be  referred  to  the  fact  of  this  apparent 
marriage,  there  being  nothing  to  indicate  to  their  acquaint- 
ances and  neighbors  that  it  was  void.  If  no  actual  marriage 
ceremony  had  been  shown,  then  the  cohabitation  and  repute 
proved  might  be  referred  to  some  supposed  informal,  common- 
law  marriage,"  Substantially  similar  views  were  expressed  by 
the  court  of  appeals  of  New  York  in  G'Gara  v,  Eisenlohr,  88 
N.  Y.  296,  298;  and  as  I  understand  the  charge  of  Chief 
Justice  Ewing  to  the  jury  in  Pearson  v.  Howey,  11  N.  J.  L.  12, 
he  was  of  the  opinion  that  where  an  actual  marriage  is  shown, 
even  if  it  was  illegal,  the  subsequent  cohabitation  and  reputa- 
tion of  the  parties  must  be  regarded  as  having  their  origin  in 
such  marriage,  and  will  not  justify  a  presumption  that  the 
parties  contracted  a  subsequent  marriage  at  a  later  date. 

My  conclusion  is,  that  the  defendants  are  not  entitled  to 
any  part  of  the  fund  in  controversy,  but  that  the  complainant 
is  entitled  to  the  whole. 
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Marriage,  What  Constitutes. — Marriage  is  a  civil  contract  which,  once 
properly  entered  into,  cannot  be  cast  aside  at  the  pleasure  of  the  parties: 
FornakiU  v.  Murray,  1  Bland,  479;  18  Am.  Dec.  344.  The  contract  is  per- 
sonal, and  has  for  its  basis  the  mutual  consent  of  the  parties:  McKiiiney  v. 
Clarke,  2  Swan,  321;  58  Am.  Dec.  69.  Solemnization  is  not  necessary  to  its 
validity,  unless  made  so  expressly  by  statute:  FerUon  v.  Reed,  4  Johns.  52; 
4  Am.  Dec.  244.  This  contract  is  unlike  ordinary  contracts,  however;  for  the 
state  is  specially  interested  in  preserving  it  unbroken,  and  the  contracting 
parties  cannot  annul  it,  nor  can  the  court,  except  for  one  or  more  causes 
expressly  permitted  under  the  statutes:  Wheeler  \.  Wheeler,  18  Or.  261;  see 
also  Grimm's  Estate,  131  Pa.  St.  199;  17  Am.  St.  Rep.  796,  and  note.  Want 
of  consent  invalidates  a  contract  of  marriage:  Roazel  v.  Roszel,  73  Mich.  133; 
16  Am.  St.  Rep.  569,  and  note.  A  marriage  per  verba  de  prcesenti  is  valid, 
and  an  actual  marriage  may  be  presumed  from  the  fact  of  cohabitation, 
coupled  with  reputation  and  declarations  of  the  parties:  Fenton  v.  Reed,  4 
Johns.  52;  4  Am.  Dec.  244.  In  People  v.  Perriman,  72  Mich.  184,  a  witness 
testified  to  having  seen  a  man  and  woman  joined  in  marriage,  the  ceremony 
having  been  performed  by  a  person  acting  as  a  clergyman  or  a  magistrate; 
the  court  decided  that  his  testimony  showed  a  valid  marriage,  in  the  absence 
of  a  statute  to  the  contrary. 

Divorce. —  Effecf  oy  Setting  Aside  or  Annulling  a  Decree  of  Di- 
vorce: See  note  to  Greene  v.  Greene,  61  Am.  Dec.  467.  The  district  court 
may  vacate  a  decree  of  divorce  upon  a  summary  application  for  fraud  in  its 
procurement:  Olmstead  v.  Olmstead,  41  Minn.  297. 

Marriage,  Presumption  as  to. — When  a  marriage  has  been  regularly 
solemnized,  it  will  be  presumed  valid  till  the  contrary  is  shown:  Tliomaa  v. 
Thomas,  124  Pa.  St.  646.  Where  a  man  is  proved  to  have  married  a  second 
time,  such  marriage  is  presumed  to  be  legal,  and  such  presumption  is  not 
overcome  by  proof  of  a  prior  marriage,  and  the  fact  that  his  first  wife  is 
living  and  has  not  obtained  a  divorce:  Coal  Run  Co.  v.  Jones,  127111.  379. 
When  the  cohabitation  of  man  and  woman  is  illicit  in  its  commencement,  it 
is  presumed  to  continue  so,  until  a  changed  relationship  is  proved:  Rose  v. 
Hose,  67  Mich.  619. 
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Specific  Performance  of  Contract  for  Sale  of  Chattels  by  the  vendor 
will  be  decreed  in  equity,  where  the  payment  agreed  upon  by  the  parties 
was  to  be  made  by  specific  securities,  and  the  remedy  at  law  is  inade- 
quate. 

Specific  Performance  —  Practice  —  Waiver  of  Defense. — Where,  in  a 
suit  for  specific  performance,  the  defendant  intends  to  ask  the  court  not 
to  exercise  jurisdiction,  because  the  remedy  at  law  is  adequate,  the 
objection  should  be  taken  by  answer,  and  unless  so  taken,  will  ordinarily 
be  deemed  to  have  been  waived. 

A.  Stephany,  for  the  complainant. 

Baake,  and  J.  J.  Crandall,  for  the  defendant. 
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Pitney,  V.  C.  The  bill  is  for  the  specific  performance  of  a 
contract  for  the  sale  of  chattels.  It  is  by  the  vendor  against 
the  vendee.  The  subject-matter  is  a  stock  of  dry-goods  and 
store-fixtures  in  a  store  at  Egg  Harbor  City,  Atlantic  County, 
together  with  the  good-will  of  the  business  and  the  unexpired 
lease  of  the  premises.  The  sale  was  so  far  consummated  that 
the  price  was  fixed  and  a  portion  of  the  purchase-money  paid, 
and  the  defendant,  the  purchaser,  put  in  possession.  In  ar- 
ranging for  the  balance  of  the  purchase-money,  a  dispute 
arose  between  the  parties  as  to  the  precise  nature  of  the 
security  which  the  contract  provided  for. 

The  contract  was  made  on  the  28th  of  October,  1889;  pos- 
session was  delivered  the  next  day.  The  bill  was  filed 
November  15th,  and  the  answer,  November  25th.  Upon  filing 
the  bill  an  order  was  made  restraining  the  defendant  from 
removing,  encumbering,  or  selling  any  of  the  goods,  except  by 
way  of  retail,  and  that  he  show  cause  why  a  receiver  should 
not  be  appointed.  On  the  day  fixed  for  hearing  that  order, 
the  parties  agreed  to  bring  the  cause  at  once  to  final  hearing, 
the  complainant  waiving  his  motion  for  a  receiver,  and  the 
defendant  submitting  to  the  continuance  of  the  restraining 
order. 

The  price  agreed  upon  for  the  stock  of  goods  and  fix- 
tures was  $4,750,  of  which  $2,000  was  to  be  paid  in  cash 
or  its  equivalent,  and  the  balance  in  payments  of  about 
$400  each,  at  periods  of  from  three  to  five  months,  until 
all  was  paid.  The  parties  are  agreed  as  to  the  details 
of  these  deferred  payments.  The  dispute  is  as  to  the 
security  which  was  to  be  given  for  their  payment.  Com- 
plainant asserts  that  for  these  deferred  payments  he  was  ta 
have  a  chattel  mortgage  upon  the^ods  sold,  and  also  a  bond, 
with  a  warrant  of  attorney,  to  confess  judgment,  payable  on© 
day  after  date,  which  securities  he  was  to  hold,  without  re- 
cording the  one  or  entering  up  judgment  on  the  other,  unless 
it  became  necessary  for  him  so  to  do  in  order  to  protect  him- 
self. And  the  prayer  of  the  bill  is,  that  the  defendant  be 
decreed  to  specifically  perform  his  contract  by  executing  and 
delivering  these  securities. 

The  defendant  denies  that  he  agreed  to  give  a  bond  and 
warrant  of  attorney  to  confess  judgment,  and  alleges  that  the 
chattel  mortgage  was  not  to  be  recorded  until  thirty  days 
after  default  should  be  made  in  the  payment  of  one  of  the 
installments.     By  his  answer,  he  states  that  prior  to  the  filing 
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of  the  bill  he  was  ready  and  willing  to  complete  the  contract 
in  accordance  with  his  understanding  of  it,  and  in  fact  for- 
mally tendered  such  performance  before  bill  filed,  which  com- 
plainant declined  to  accept. 

As  a  further  defense,  he  sets  up  that  after  such  tender,  and 
after  bill  filed,  he  discovered  that  the  stock  of  goods  was  not 
worth  $4,750,  or  more  than  $3,500,  and  he  insists  that  it  will 
be  inequitable  and  unjust  to  compel  him  to  perform  so  hard  a 
bargain,  and  offers  to  rescind  on  such  equitable  terms  as  the 
court  may  impose,  or  to  perform  by  giving  a  chattel  mortgage 
for  the  unpaid  balance  found  due  upon  a  reappraisement  of 
the  goods  under  direction  of  the  court. 

At  the  hearing,  the  defendant's  counsel  took  the  further 
ground,  not  set  up  in  the  answer,  that  the  bill  could  not  be 
maintained,  for  two  reasons:  1.  Because  the  complainant  had 
adequate  relief  at  law;  and  2.  Because  the  terms  of  the  con- 
tract were  not  shown  to  have  been  agreed  upon  by  either  party; 
that  the  mind  of  the  parties  had  not  met,  and  hence  the  court 
could  not  enforce  it. 

The  consideration  of  the  questions  so  raised  compels  a 
careful  examination  and  consideration  of  the  facts  as  shown 
in  the  testimony. 

Complainant  had  lived  and  kept  a  dry-goods  store  at  Egg 
Harbor  City  for  about  fifteen  years,  and  latterly  had  also 
been  president  of  a  national  bank  located  there.  For  several 
months  prior  to  the  transactions  in  question,  he  had  also  been 
engaged  in  business  in  Philadelphia,  where  he  spent  most  of 
his  time  during  business  hours,  leaving  the  store  at  Egg  Har- 
bor City  in  the  care  of  his  wife,  their  residence  being  over 
the  store.  Defendant  had  been  engaged  in  the  same  or  simi- 
lar business  in  Cincinnati,  and  was  possessed  of  one  thousand 
dollars  in  cash,  and  a  bond  and  mortgage  for  one  thousand 
dollars  on  property  in  Atlantic  City,  and  the  remains  of  his 
Cincinnati  stock  of  goods.  He  had  a  brother-in-law,  one 
Powdermaker,  who  kept  a  dry-goods  store  in  Egg  Harbor  City 
of  the  same  character  as  complainant's.  Defendant  was 
seeking  an  opportunity  to  re-engage  in  business,  and  with 
that  view  called  on  complainant  at  his  house  and  store  in 
Egg  Harbor  City  on  Sunday,  October  20th,  and  perhaps  once 
or  twice  before,  and  asked  if  his  store  and  business  was  for 
sale,  and  at  what  price.  Complainant  replied  that  it  was,  and 
that  his  price  was  five  thousand  dollars.  Defendant  made 
little  or  no  examination  of  the  stock  at  that  time,  other  than 
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Buch  as  could  be  made  by  looking  about  him  as  he  stood  in 
the  store^  and  perhaps  handling  a  few  of  the  goods;  but  upon 
that  examination,  and  complainant's  statement  of  its  amount 
and  value,  he  offered  four  thousand  five  hundred  dollars,  if 
they  could  agree  upon  the  terms  and  mode  of  payment,  and 
disclosed  to  complainant  his  pecuniary  situation  and  ability, 
and  his  willingness  to  pay  two  thousand  dollars,  and  his  de- 
sire for  time  in  which  to  pay  the  balance.  Complainant  was 
willing  to  give  liberal  terms  as  to  time,  but  required  security, 
and  inquired  as  to  defendant's  ability  to  give  an  indorser. 
Upon  defendant's  statement  that  he  was  unable  to  give  an 
indorser,  the  negotiations  were  dropped.  Defendant  was  a 
stranger  to  the  complainant.  On  the  next  Thursday,  Octo- 
ber 24th,  the  defendant  called  at  complainant's  place  of  busi- 
ness in  Philadelphia,  and  negotiations  were  renewed  upon 
the  basis  of  $4,750,  and  upon  the  suggestion  of  complainant, 
that  perhaps  he  might  be  sufficiently  secured  by  chattel  mort- 
gage, or  in  some  other  mode  which  might  be  devised  and  ap- 
proved by  his  counsel,  Mr.  Stephany,.  of  Egg  Harbor  City. 
On  that  or  the  next  evening  both  parties  went  to  Egg  Harbor 
City,  and  on  Friday  evening  called  on  Mr.  Stephany  at  his 
house  there,  his  principal  office  being  at  Atlantic  City.  Up 
to  this  point  there  is  no  material  diflferen^e  in  the  statements 
of  the  parties;  but  as  to  what  occurred  at  that  interview  at 
Mr.  Stephany's,  and  those  which  followed,  they  do  not  agree. 
The  complainant  and  Mr.  Stephany  agree  in  their  statements, 
which  are,  in  substance,  that  complainant  asked  Mr.  Steph- 
any, in  defendant's  presence,  whether  he  could  be  made 
safe  by  a  chattel  mortgage  on  the  stock  to  secure  deferred 
payments  spread  over  a  period  of  two  years,  and  that  Mr. 
Stephany  replied  that  he  could  not,  because  the  chattel  mort- 
gage would  not  cover  after-acquired  stock;  and  being  asked 
by  complainant  to  suggest  some  method  by  which  he  could 
be  made  reasonably  safe,  Mr.  Stephany  suggested  that,  in 
addition  to  a  chattel  mortgage,  the  defendant  should  give  a 
bond  and  warrant  to  confess  judgment,  payable  one  day  after 
date.  The  conversation  was  carried  on  in  German,  which  is 
the  native  language  of  all  three;  and  Mr.  Stephany  swears 
that  he  fully  explained  to  the  defendant  the  nature  and  effijct 
of  the  bond  and  warrant,  and  that  he  is  satisfied  that  the  de- 
fendant understood  it.  The  defendant  objected  to  a  judg- 
ment bond,  on  the  ground  that  it  would  affect  his  credit;  and 
it  was  then  or  subsequently  suggested  that  the  same  objec- 
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tion  might  be  made  to  a  chattel  mortgage,  but  that  it  was 
not  necessary  to  make  use  of  either  at  once,  and  perhaps  not 
at  all,  if  defendant  was  prosperous,  and  that  complainant 
might  hold  the  securities  in  his  desk,  to  be  used  as  occasion 
might  require,  and  if  it  became  necessary,  in  order  to  protect 
himself.  Such  a  mode  of  securing  payment  would,  of  course, 
result  in  defendant's  putting  himself  in  complainant's  power; 
and  it  was  suggested  that  the  defendant  might  make  inquiry, 
and  ascertain  whether  complainant  was  the  sort  of  a  man 
that  it  would  be  reasonably  safe  for  the  defendant  to  so  put 
himself  in  the  power  of.  The  complainant  declined  to  sell 
except  upon  the  terms  suggested  by  Mr.  Stephany,  and  the 
defendant  declined  to  purchase  on  those  terms,  and  the  par- 
ties separated. 

Defendant,  as  to  this  Friday-evening  interview,  denies  that 
any  mention  was  made  of  a  bond  and  warrant  of  attorney  to 
confess  judgment,  or  in  fact  that  it  was  ever  mentioned  until 
after  he  had  taken  possession.  Complainant's  statement  of 
the  events  which  followed  is,  that  on  Sunday,  the  28th,  de- 
fendant called  upon  him,  at  his  house  and  store,  and  renewed 
negotiations,  and  finally  stated  that  he  had  inquired  about 
complainant,  and  was  satisfied  that  he  was  an  honest  man, 
and  one  whom  he  could  trust;  that  he  had  concluded  to  com- 
ply with  his  terms,  and  made  an  appointment  to  meet  him  at 
Stephany's  office  early  on  Monday  morning  to  complete  the 
transaction.  The  parties  met  accordingly  at  Mr.  Stephany's 
office;  and  both  complainant  and  Mr.  Stephany  swear  that 
defendant  said  he  had  inquired  as  to  complainant,  and  was 
satisfied  that  he  was  an  honest  man,  and  could  be  trusted, 
and  that  he  had  concluded  to  execute  the  securities  required 
by  complainant  under  Stephany's  advice,  and  they  say  the 
bond  and  warrant  was  expressly  mentioned  as  one  of  them. 
Here,  again,  defendant  denies  that  any  mention  was  made  of 
that  security.  Some  discussion  then  arose  as  to  whether  the 
stock  of  goods  was  actually  worth  $4,750,  and  Mr.  Stephany 
suggested  an  inventory.  Complainant  assented;  and  it  was 
agreed  that  it  should  be  taken,  and  the  completion  of  the 
transaction  postponed  until  such  inventory  was  taken.  With 
this  understanding,  the  defendant  was  paid  one  hundred  dol- 
lars to  bind  the  bargain,  which  was  left  in  Mr.  Stephany's 
hands.  The  parties  spent  that  day  and  evening  in  taking 
the  inventory,  without  completing  it;  and  the  next  morn- 
ing, Tuesday,  October   29th,  defendant  expressed  himself  as 
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Batisfied,  and  proposed  to  close  up  the  aflfair  on  the  basis  of 
$4,750,  and  for  that  purpose  both  again  called  on  Mr.  Steph- 
any.  The  $2,000  payment  was  made  up  of  cash,  $985,  and 
a  bond  and  mortgage  held  upon  real  estate  in  Atlantic  City 
for  $1,015,  which  complainant  agreed  to  accept  as  cash.  It 
was  left  with  Mr.  Stephany,  with  directions  to  prepare  an 
assignment  to  be  executed  by  the  defendant.  Mr.  Stephany 
also  took  a  memorandum  of  the  amount  and  dates  of  the 
deferred  payments,  and  undertook  to  have  the  chattel  mort- 
gage, bond  and  warrant,  and  assignment  of  the  real  estate 
mortgage  ready  for  execution  at  five  o'clock  that  evening,  on 
his  return  from  Atlantic  City;  and  defendant  agreed  to  call 
then  at  that  hour,  and  execute  them.  Complainant  at  once 
put  the  defendant  in  possession,  and  himself  went  to  his  busi- 
ness in  Philadelphia,  and  did  not  return  to  Egg  Harbor  City 
till  the  next  Saturday  evening.  Mr.  Stephany  prepared  the 
three  papers,  and  had  them  ready  for  execution  at  the  hour 
and  place  appointed;  but  defendant  did  not  call  for  them 
then,  and  so  far  as  Mr.  Stephany  knows,  not  until  near  the 
end  of  the  week.  Defendant  says  he  called  each  evening 
without  finding  Mr.  Stephany.  When  they  did  meet,  defend- 
ant stated  that  he  desired  to  show  the  bond  and  warrant  and 
chattel  mortgage  to  his  wife  before  executing  them.  Mr. 
Stephany  handed  all  three  papers  to  him,  but  he  said  he  did 
not  care  for  the  assignment,  but  only  for  the  chattel  mortgage 
and  bond  and  warrant,  and  took  two  of  the  papers,  leaving 
the  third  on  the  desk.  The  next  morning,  Mr.  Stephany  dis- 
covered that  defendant  had  left  the  chattel  mortgage,  and 
taken  in  its  place  the  assignment,  with  the  bond  and  warrant, 
and  on  complainant's  calling  on  him  on  Saturday  evening, 
November  2d,  on  his  return  from  Philadelphia,  handed  it 
to  complainant,  who  at  once  forwarded  it  to  defendant. 
Shortly  afterwards,  defendant  notified  complainant  that  he 
declined  to  sign  the  bond  and  warrant,  and  would  only  exe- 
cute a  chattel  mortgage  on  condition  that  complainant  would 
give  a  written  stipulation  not  to  put  it  on  record  until  thirty 
days  after  default  in  the  payment  of  one  of  the  deferred  pay- 
ments. In  the  mean  time  the  complainant  had  procured  the 
owner  of  the  house  and  store  to  accept  the  defendant  as  his 
tenant;  and  by  arrangement  between  them,  he  (complainant) 
was  to  continue  to  occupy  the  dwelling  part  of  the  building 
for  a  few  months,  and  until  defendant  should  desire  it  for  his 
own  use.     Policies  of  insurance  were  also  transferred  to  the 
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defendant,  and  the  defendant  continued  in  the  occupation  of 
the  store  and  possession  of  the  goods,  and  to  sell  goods  out 
of  the  stock,  over  the  counter,  from  day  to  day.  Negotiations 
between  the  parties  for  a  settlement  of  the  dispute  between 
them  continued  until  about  the  time  of  the  filing  of  the  bill; 
complainant  insisting  upon  the  defendant  executing  the  re- 
quired securities,  and  the  defendant  declining  so  to  do. 

As  bearing  upon  the  question  of  fact  whether  or  not 
defendant  understood,  at  the  interview  of  Friday  evening, 
October  25th,  and  Monday  and  Tuesday  mornings,  October 
28th  and  29th,  that  a  part  of  the  complainant's  terms  was 
that  he  should  execute  a  bond  and  warrant  of  attorney  to  con- 
fess judgment,  we  have  the  statement  sworn  to  by  Mr.  Ballbach, 
to  the  effect  that  Mr.  Schwartz  stated  to  him  that  if  Mr. 
Stephany  had  prepared  the  papers  in  time  so  that  he  could 
have  executed  them  at  once,  he  would  have  done  so,  and 
there  would  have  been  no  trouble,  intimating  that  he  was 
prevented  from  doing  so  by  the  advice  of  his  wife,  and  those 
whom  he  had  consulted,  and  not  pretending  to  Mr.  Ballbach 
that  he  did  not  understand  the  agreement  to  be  that  he  was 
to  execute  such  papers. 

Upon  a  consideration  of  all  the  evidence,  and  the  manner  of 
the  witnesses  in  giving  their  testimony,  I  am  entirely  satisfied 
that  the  contract  was  made  as  alleged  and  sworn  to  by  the 
complainant  and  Mr.  Stephany,  and  that  the  defendant  agreed 
to  execute  a  bond  and  warrant  of  attorney,  and  to  deliver  it 
with  the  chattel  mortgage,  without  any  written  stipulation  as 
to  their  use,  trusting  to  the  complainant's  honor  not  to  make 
use  of  it  unless  it  became,  in  his  judgment,  necessary  to  do  so 
in  order  to  protect  himself. 

But  if  I  were  in  doubt  upon  this  question,  there  is  another 
consideration  which,  it  seems  to  me,  ought  to  have  weight  in 
this  connection.  As  soon  as  the  defendant  procured  from  Mr. 
Stephany  the  bond  and  warrant  of  attorney,  he  became  aware 
that  complainant  expected  that  he  would  execute  that  as  one 
of  the  securities  for  the  deferred  payments.  He  immediately 
took  legal  advice  upon  the  subject.  Mr.  Baake  states  that  he 
was  consulted  by  defendant  on  or  about  the  Ist  of  Novem- 
ber, which  was  Friday.  Defendant  had  interviews  with 
complainant  on  Sunday,  November  3d,  which  made  complain- 
ant's position  entirely  clear.  It  seems  to  me  that  the  duty  of 
the  defendant  was  then  very  plain.  If  there  was  a  misunder- 
standing as  to  the  terms  of  the  contract,  the  extent  of  that 
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misunderstanding  was  then  apparent  to  him  and  his  counsel, 
and  if  he  was  unwilling  to  carry  out  the  sale  on  complainant's 
terms,  he  should  have  promptly  tendered  a  redelivery  of  the 
possession,  with  an  account  of  the  goods  sold  in  the  mean 
time,  and  offered  to  rescind  the  contract  and  restore  the  com- 
plainant. Instead  of  that  he  demanded  the  final  execution  of 
the  contract  upon  his  own  understanding  of  it,  and  retained 
the  possession  and  continued  to  sell  goods,  and  never,  until 
after  bill  filed,  offered  to  restore  the  possession.  Of  course, 
every  day  that  he  retained  possession  and  sold  goods  ren- 
dered it  more  difficult  to  restore  the  complainant  to  his  former 
position,  and  it  seems  to  me  that  the  defendant  is  well-nigh 
estopped  in  equity  from  setting  up  that  he  did  not  understand 
the  contract  to  be  as  complainant  understood  it.  In  other 
words,  he  has,  so  to  speak,  waived  the  defense  that  there  was 
no  meeting  of  minds,  or,  at  least,  that  the  terms  of  the  con- 
tract are  not  proven  with  sufficient  certainty,  and  has  chosen 
to  stand  or  fall  by  the  weight  of  the  evidence  as  to  what  the 
contract  was.  Besides,  if  defendant  should  succeed  in  satisfy- 
ing the  court  that  he  did  not  consciously  agree  to  give  the 
judgment  bond,  and  should  not  therefore  be  decreed  to  give 
it,  he  is  still  in  the  situation  of  not  proving  that  the  complain- 
ant agreed  to  part  with  his  goods  on  credit  with  any  less 
security,  and  the  plain  result  is,  that  he  has  purchased  and 
taken  possession  of  the  goods  at  a  stipulated  price,  without 
any  agreement  whatever  as  to  credit,  and  so  the  purchase- 
money  is,  by  implication,  payable  in  cash,  with  the  result  that 
since  the  complainant  parted  with  the  possession  upon  a  mis- 
understanding as  to  the  terms  of  the  credit,  he  has  now  a 
clear  right  to  come  into  this  court  and  ask  that  his  vendor's 
lien  be  restored  and  the  goods  sold  to  pay  the  balance  due 
upon  the  purchase-money.  So  that  in  any  view  that  may  be 
taken,  the  defense  of  want  of  agreement  as  to  the  terms  of  the 
credit  cannot,  under  these  circumstances,  avail  the  defendant. 

With  regard  to  the  defense  of  fraud  and  concealment  in  the 
Bale  leading  to  a  gross  overestimate  of  the  goods,  and  render- 
ing the  bargain  a  hard  one,  the  facts  are  as  follows:  — 

Either  on  Sunday,  October  27th,  at  the  interview  at 
complainant's  house,  or  early  on  Monday  morning,  at  Mr. 
Stephany's,  when  the  terms  of  the  bargain  were  finally  agreed 
upon,  defendant  expressed  a  desire  to  be  better  assured  of  the 
value  of  the  stock,  and  it  was  proposed  that  an  inventory 
should  be  taken;   to  this  complainant  assented,  and  it  was 
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agreed  that  it  should  be  taken  on  the  basis  of  cost  price,  lees 
twenty-five  per  cent  off,  and  that,  whether  the  inventory  so 
taken  amounted  to  more  or  less  than  $4,750,  the  defendant 
should  pay  for  just  the  amount  so  found.  It  will  be  observed 
that  the  arrangement  did  not  provide  for  the  actual  appraise- 
ment on  a  basis  of  real  value,  but  for  an  ascertainment  of 
the  amount  which  the  goods  would  come  to  upon  the  basis  of 
their  cost,  less  twenty-five  per  cent.  Upon  that  basis,  the 
work  commenced  early  on  Monday  morning.  Comphiiiiant 
disclosed  to  defendant  his  cost-mark  cipher,  and  called  in  a 
Mr.  Ballbach,  a  merchant  of  Egg  Harbor  City,  to  assist  in 
making  the  inventory.  The  complainant  took  down  each 
article,  —  the  bulk  of  the  goods  was  clothing,  —  examined 
and  read  the  cost-mark  in  defendant's  presence,  and  Mr. 
Ballbach  wrote  it  in  the  inventory.  Defendant  had  ample 
opportunities  to  see  each  article,  and  the  cost-mark  upon  it. 
The  work  was  continued,  with  intermission  for  meals  only, 
until  nearly  or  quite  eleven  o'clock  at  night.  Mr.  Ballbach 
was  relieved  in  the  evening  by  Mr.  Dietz,  the  cashier  of  the 
bank,  who  did  the  work  that  Ballbach  had  been  doing  in  the 
daytime.  Late  in  the  evening,  the  work  of  the  day  and  even- 
ing was  footed  up,  and  found  to  amount  to  over  three  thousand 
nine  hundred  dollars,  and  a  large  quantity  of  goods  still  re- 
mained to  be  inventoried.  The  next  morning  the  complainant 
was  ready  to  proceed  and  finish  the  job;  but  defendant  ex- 
pressed himself  as  satisfied  that  if  the  inventory  was  com- 
pleted it  would  amount  to  much  more  than  $4,750,  and  that 
he  was  quite  satisfied  to  complete  the  purchase  at  that  price 
if  complainant  was.  To  this  complainant  assented,  and 
without  completing  the  inventory  the  two  proceeded  at  once, 
early  on  Tuesday  morning,  to  Mr.  Stephany's  oflice,  as  before 
stated.  During  the  taking  of  the  inventory,  many  articles 
were  found  to  be  shelf-worn,  faded,  stained,  and  otherwise 
damaged  to  a  greater  or  less  extent;  and  objections  were  from 
time  to  time  made  by  the  defendant  to  such  articles.  Both 
complainant  and  his  witnesses  Ballbach  and  Dietz  swear,  and 
defendant  does  not  deny,  that  as  often  as  defendant  made 
such  objections,  complainant  laid  the  article  aside,  and  it 
was  not  put  on  the  inventory,  and  was  not  counted  in  dol- 
lars and  cents.  At  the  end  of  the  day's  work,  a  large  pile 
of  rejected  goods  had  accumulated,  and  were  allowed  by  com- 
plainant, and  thrown  in,  so  to  speak,  to  the  defendant,  in  the 
Bale.    At  the  hearing,  a  large  quantity  of  damaged  goods  were 
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produced  and  exhibited  to  the  court,  to  show  the  quality  of 
the  goods  sold.  But  both  complainant  and  Ballbacb  recog- 
nized them  as  a  portion  of  the  very  goods  so  rejected  from 
the  inventory,  and  defendant  did  not  attempt  to  dispute  their 
testimony  to  that  eflfect.  . 

Between  the  filing  of  the  bill  and  the  answer,  to  wit,  on 
the  23d  of  November,  the  defendant  procured  his  brother-in- 
law,  Powdermaker,  and  a  Mr.  Rosenbaum,  of  Atlantic  City, 
an  experienced  auctioneer  and  general  dealer,  to  make  an 
appraisement  of  the  stock  of  goods;  and  they  commenced 
about  half-past  four  o'clock,  p.  m.,  and  finished  between  ten 
and  eleven  at  night,  with  an  intermission  for  supper.  The 
result  footed  up  at  a  little  over  three  thousand  thrcQ  hundred 
dollars.  Messrs.  Rosenbaum  and  Powdermaker  were  sworn, 
and  from  their  evidence,  and  an  examination  of  the  inven- 
tory and  appraisement  itself,  I  am  satisfied  that  it  is  of  little 
value.  In  the  first  place,  it  was  manifestly  made  in  great 
haste,  and  without  suflBcient  time  to  examine,  measure,  and 
count  the  goods.  In  the  second  place,  much  of  it  was  made 
on  a  mere  .estimate  of  quantity,  as  about  so  many  yards  of 
cloth,  and  the  like.  Many  instances  of  this  occur  in  the 
inventory,  and  I  do  not  think  a  single  instance  of  actual 
measurement  is  given.  Then,  in  the  third  place,  articles  of 
different  value  were  bunched  together,  and  an  average  price 
put  on  them;  as  "106  men's  suits,  as  follows:  corkscrews, 
cassimeres,  and  satinetts,  odd  size,  at  $6. — about  twenty-five 
different  styles,  — $530."  And  the  clothing  was  appraised  in 
that  manner,  and  it  comprises  a  large  part  of  the  stock. 
This  inventory  and  appraisement  was  produced  at  the  hear- 
ing, and,  with  the  original  partial  inventory  of  October  28th, 
was  submitted  to  the  examination  of  complainant;  and 
he,  during  a  recess  of  several  days  of  the  court,  made  a  care- 
ful abstract  of  the  two,  by  which  a  comparison  could  be  made, 
and  he  found  and  showed  by  his  evidence  that  the  quan- 
tity of  goods  in  the  inventory  and  appraisement  made  by 
Rosenbaum  on  November  23d  was  much  less  than  was  in- 
ventoried of  the  same  goods  by  complainant  and  defendant 
on  October  28th.  From  this  it  is  inferable,  either  that  Rosen- 
baum, in  estimating,  as  he  did,  number  and  quantity,  was 
greatly  mistaken,  or  that  all  the  goods  were  not  shown  to 
him.  The  difference  in  the  prices  put  on  the  goods  in  the 
two  inventories  is  not  so  great  as  in  the  quantities.  In  some 
instances  Rosenbaum's  prices  are  as  large  as  the  complain- 
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ant's.  It  further  appears  that  the  inventory  of  October  28th 
was  left  in  defendant's  possession,  and  was  produced  by  liim 
at  the  hearing,  and  that  complainant  also  left  in  the  store 
all  his  old  bills  of  goods  previously  purchased,  —  he  so  swore, 
and  defendant  did  not  deny  it,  —  so  that  defendant  had  an 
opportunity  to  test  the  accuracy  of  the  inventory  of  October 
28th;  and  it  is  fair  to  presume  that  if  any  false  prices  of 
cost  price  had  been  made,  they  would  have  been  discovered 
and  pointed  out.  Not  a  particle  of  evidence  was  offered  tend- 
ing to  prove  that  complainant  was  guilty  of  any  misrepresenta- 
tion as  to  the  quality  or  quantity  of  his  stock  of  goods,  or  that 
he  concealed  any  facts  from  defendant,  or  prevented  him 
from  making  such  examination  of  the  stock  as  he  desired.  The 
parties  were  strangers,  and  were  dealing  at  arm's-length.  The 
defendant  had  had  more  or  less  experience,  and  had  a  brother- 
in-law  at  hand  to  consult  with.  It  seems  to  me  that  the 
negotiations  were  carried  on  in  a  perfectly  fair  manner,  and 
without  trick  or  artifice  on  the  complainant's  part;  and  in 
considering  the  question  of  value,  it  must  be  borne  in  mind 
that  the  defendant  was  desirous  to  buy,  and  did  buy,  an  es- 
tablished business,  with  its  good-will,  and  that  he  made  the 
purchase  largely  on  time,  with  deferred  payments  averaging 
more  than  a  year,  without  interest,  and  the  security  he  was 
to  give  was  not  the  best,  and  that  complainant  was  obliged  to 
take  a  considerable  risk.  Defendant  could  not,  under  such 
circumstances,  expect  to  buy  at  the  same  prices  that  he  would 
for  cash  in  hand. 

Upon  a  careful  examination  of  the  whole  case,  I  think  this 
defense  of  fraud  on  the  part  of  the  complainant,  and  of  hard 
bargain,  is  not  at  all  sustained.  On  the  contrary,  I  think  the 
bargain  was  a  fair  one  in  all  its  parts. 

The  jurisdiction  of  this  court  to  decree  specific  performance 
of  contracts  for  sale  of  chattels  is  as  well  settled  as  it  is  for 
those  of  the  sale  of  realty,  and  is  based  upon  the  same  grounds, 
namely,  the  inability  of  the  courts  of  law  to  give  such  reiuedy. 
And  so  the  question  whether  the  court  will  in  a  particular 
case  exercise  its  jurisdiction  is  to  be  determined  upon  the 
same  considerations  in  both  cases,  the  most  important  being 
the  question  whether  there  is  a  full,  complete,  and  adequate 
remedy  at  law.  And  the  reason  why  the  jurisdiction  is  sel- 
dom exercised  over  sales  of  chattels  is,  that  the  remedy  at 
law,  in  such  cases,  is  usually  adequate  and  satisfactory:  Cut- 
ting V.  Dana,  25  N.  J.  Eq.  265,  and  cases  there  cited;    Pome- 
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Toy  on  Specific  Performance,  sees.  9-20;  Waterman  on  Specific 
Performance,  sees.  16,  17. 

The  cases  cited  by  Chancellor  Runyon  in  Cutting  v.  Dana, 
25  N.  J.  Eq.  265,  and  Professor  Pomeroy  and  Judge  Water- 
man, are  mostly,  if  not  all,  cases  of  vendee  against  vendor, 
and  the  language  used  in  the  text  of  the  treatises  is  mainly 
applicable  to  such  cases.  But  the  principle  upon  which  they 
go  includes  the  cases  of  vendor  against  vendee:  Waterman  on 
Specific  Performance,  sec.  15;  Pomeroy  on  Specific  Perform- 
ance, sec.  6.  In  our  state,  McKnight  v.  Rohbins,  5  N.  J.  Eq. 
229,  and  on  appeal,  page  642,  was  a  case  of  specific  perform- 
ance of  a  contract  for  sale  of  chattels  by  vendor  against  vendee, 
and  has  the  support  of  the  judgment  of  Chief  Justice  Green. 
The  object  of  that  suit  was  the  same  as  that  of  the  one  now  in 
hand,  viz.,  to  recover  the  price  of  the  chattels  in  specie. 

The  only  question,  then,  is.  Had  the  complainant  in  this 
case  such  a  complete  and  adequate  remedy  at  law  as  that  this 
court  should  decline  to  exercise  its  jurisdiction,  and  give  him 
expressly  what  he  bargained  for?  It  is  proper  here  to  remark 
that  when  the  defendant  intends  to  ask  the  court  not  to  exer- 
cise its  jurisdiction  for  the  reason  that  the  remedy  at  law  is 
sufficiently  adequate,  he  should  take  the  objection  in  his  an- 
swer. Ordinarily,  unless  so  taken,  it  will  be  deemed  to  have 
been  waived.  The  objection  to  the  exercise  of  the  admitted 
jurisdiction  of  the  court,  on  the  ground  that  there  is  an  ade- 
quate remedy  at  law,  differs  from  an  objection  for  want  of 
jurisdiction,  which  may  be  taken  at  any  time.  Here  the 
jurisdiction  is  indisputable,  the  only  question  being  whether 
the  court  ought  to  exercise  it. 

But,  looking  at  the  case  as  if  the  objection  had  been  taken 
in  time,  it  is  manifest  that  the  usual  remedy  at  law,  viz.,  a 
suit  to  recover  the  balance  of  the  unpaid  purchase-money,  or 
its  equivalent,  —  damages  for  not  executing  the  securities  stip- 
ulated for, —  would  not  be  an  adequate  remedy,  for  the  reason 
that  the  defendant  has  no  property  outside  of  the  goods  sold, 
and  during  the  pendency  of  that  suit  the  complainant  would 
be  destitute  of  any  control  over  or  lien  upon  the  stock  of  goods, 
and  defendant  might,  before  judgment,  move  them  beyond  the 
jurisdiction  of  the  court. 

It  was  suggested,  rather  than  argued,  by  counsel,  that  com- 
plainant might  bring  replevin,  and  recover  possession  of  the 
goods  themselves.  Conceding  that  by  voluntarily  putting  the 
defendant  in  possession,  and  trusting  to  his  promise  to  execute 
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the  securities  at  a  future  hour,  complainant  did  not  lose  the 
right  to  reclaim  (which  I  think  more  than  doubtful),  still  it 
seems  to  me  that  it  is  more  than  probable  that  a  reclamation 
of  possession  by  means  of  a  replevin  would  be  treated  at  law 
as  a  rescission  of  the  contract,  and  must  be  preceded  by  a  re- 
payment or  tender  of  return  of  the  part  payment,  and  an 
abandonment  of  all  benefit  from  the  contract.  Among  tiie 
numerous  cases  on  this  subject,  most  of  which  are  cited  in 
Corbin's  edition  of  Benjamin  on  Sales,  I  have  not  found  any 
in  which,  after  a  part  payment  and  delivery  of  possession,  the 
vendor  was  held  entitled  to  reclaim  possession,  except  on  the 
basis  of  rescission,  and  except,  of  course,  those  cases  where,  by 
the  express  terms  of  the  sale,  title  was  to  remain  in  the  ven- 
dor, as  in  Cole  v.  Berry,  42  N.  J.  L.  308;  36  Am.  Rep.  511.  The 
ground  of  reclamation  in  such  cases  is,  either  that  the  sale  was 
conditional  upon  complete  payment,  or  that  the  goods  were 
obtained  by  fraud. 

Here  the  vendor  put  the  defendant  in  possession  in  the 
morning,  and  relied  upon  his  promise  to  execute  the  securities 
in  the  evening,  thus  placing  himself  in  the  position  of  being 
liable  to  have  it  alleged  against  him  that  he  had  waived  his 
vendor's  lien  by  putting  defendant  in  possession  before  pay- 
ment, and  thus  bringing  himself  within  the  language  of 
Depue,  J.,  in  Cole  \.  Berry,  42  N.  J.  L.  310;  36  Am.  Rep. 
513:  "  Payment  of  the  contract  price  is  one  of  the  most  usual 
conditions  on  which  the  transfer  of  title  depends.  It  is  gen- 
erally a  condition  to  be  performed  simultaneously  with  de- 
livery. If  such  be  the  contract,  a  waiver  of  the  condition 
may  be  presumed  from  an  unconditional  delivery,  without 
exacting  payment,  and  in  the  absence  of  explanatory  proof, 
the  property  will  vest  in  the  purchaser."  See  Benjamin 
on  Sales,  Corbin's  ed.,  sees.  335,  346,  352,  1125,  1126;  Neil  v. 
Cheve^,  1  Bail.  537. 

Further,  with  regard  to  the  supposed  remedy  by  way  of  re- 
gaining possession  of  the  goods,  it  is  to  be  remarked  that  con- 
ceding that  complainant  could  have  accomplished  that  at  law 
without  a  rescission  of  the  contract,  and  could  have  retained 
the  part  payment,  and  held  the  goods  as  security  for  the 
balance,  it  is  plain  that  the  only  mode  of  completing  that 
remedy  would  have  been  by  selling  the  goods,  in  default  of 
the  execution  by  defendant  of  the  required  security  to  pay  the 
balance  due;  and  it  is  equally  plain  that  by  so  doing,  com- 
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plainant  would  have  taken  the  law  into  his  own  hands,  and 
done  just  what  he  has  asked  this  court  to  do. 

Now,  it  seems  to  me  that  it  does  not  lie  in  defendant's 
mouth  to  complain  that  complainant  has  brought  him  into 
this  court  to  administer  this  right  under  its  direction  and 
protection. 

There  should  be  a  decree  that  defendant  specifically  per- 
form by  executing  and  delivering  the  specified  securities. 

Specifio  Performancb.  —  As  to  the  jurisdiction  of  courts  of  equity  to 
enforce  the  specific  performance  of  contracts  generally,  see  note  to  Ander- 
ton  V.  Green,  23  Am.  Dec.  423-431. 

Specific  Performance.  — An  agreement  to  transfer  certain  shares  of  stock 
is  one  which  equity  will  specifically  perform:  Leach  v.  Fobes,  11  Gray,  50G; 
71  Am.  Dec.  732.  In  Avery  v.  Byan,  74  Wis.  691,  however,  it  was  decided 
that  specific  performance  will  not  be  decreed  of  a  contract  to  transfer  cor- 
porate stock  whose  value  can  be  ascertained,  where  there  is  no  fiduciary  rela- 
tion between  the  parties,  defendant  is  not  insolvent,  and  plaintiff  ba« 
adequate  remedy  at  law  without  resort  to  a  foreign  court. 


McYlCKAR    V.    McYlCKAE. 

[46  Nsw  Jersbt  Equity,  490.] 

Marriagb  and  Divorce  —  Cruelty  from  Intoxication  as  Desertion  bt 
Husband.  — Where  the  failore  of  the  husband  to  provide  for  the  wife, 
and  his  persistant  and  long-continued  cruel  treatment  of  her,  caused  by 
his  voluntary  and  habitual  intoxication,  is  such  as  to  render  her  exist- 
ence miserable,  and  to  actually  endanger  her  life,  such  treatment  amounts 
to  desertion  on  his  part,  and  if  he  continues  his  habits  of  intoxication 
for  the  statutory  period  after  separation,  the  right  of  the  wife  to  absolute 
divorce  for  his  desertion  becomes  fixed. 

Marriaox  and  Divorce — Drunkenness  as  Cruelty. — The  voluntary 
and  habitual  drunkenness  of  the  husband  will  not  excuse  his  cruelty  to 
his  wife,  although  the  cruelty  was  the  direct  result  of  the  drunkenness. 
Cruelty  so  caused  is  ground  for  divorce. 

Marriage  and  Divorce — Divorce  for  Desertion. —  A  woman  who 
leaves  her  husband  because  it  is  unsafe  for  her  to  cohabit  with  him,  and 
under  such  circumstances  as  to  make  him  the  deserter,  does  not  consent 
to  the  desertion;  and  if  he  does  not,  before  the  lapse  of  the  statutory 
period,  amend  his  habits  so  as  to  render  it  safe  for  his  wife  to  resume  co- 
habitation, her  right  to  a  divorce  becomes  fixed. 

Marriage  and  Divorce — Divorce  for  Desertion. — Where  a  husljand's 
treatment  of  his  wife  is  so  cruel  and  long-continued  and  persistent  as  to 
render  separation  desertion  on  his  part,  and  his  conduct  subsequently  i^ 
such  as  to  render  it  unsafe  for  her  to  return  to  him  at  any  time  within 
three  years  after  the  separation,  her  right  to  divorce  then  becomes  fixeri. 

Marriage  and  Divorce  —  Divorce  for  De-sertion. — Where  the  lius- 
baind's  cruelty  is  not  of  iiuch  intensity  a^  to  amount  to  desertion,  but  is 
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■nch  as  will  justify  his  wife  in  temporarily  separating  herself  from  him, 
it  is  his  duty  to  personally  seek  her  and  ask  her  to  return;  and  his  failure 
to  do  this,  while  he  remains  passive  for  many  years,  manifesting  no  in* 
terest  in  her  welfare  or  desire  to  resume  marital  relations  after  reform- 
ing his  habits,  constitutes  desertion,  and  entitles  the  wife  to  divorce. 

John  A.  Blair^  Otto  Grouse,  and  Hodge,  for  the  petitioner. 
P.  Woodrufff  for  the  defendant. 

Pitney,  V.  C.  Petitioner  prays  to  be  divorced  from  the 
bonds  of  matrimony,  on  the  ground  of  desertion  by  her  hus- 
band, the  defendant,  which  she  alleges  to  have  occurred  in 
1868.  It  is  admitted  that  since  that  date  the  parties  have 
lived  separately,  and  the  question  is  as  to  the  character  of  the 
separation. 

The  parties  were  married  in  May,  1862,  at  Ballymena, 
county  Antrim,  Ireland,  where  the  parents  of  both  resided. 
The  petitioner  was  then  barely  sixteen  years  old;  the  defend- 
ant about  thirty.  Her  father  and  brothers  were  well-to-do 
people,  engaged  in  trade  at  Ballymena,  and,  as  I  infer,  also 
at  Belfast.  Defendant  was  engaged  in  business  as  a  linen- 
finisher  at  Drumona,  a  village  about  five  miles  from  Bally- 
mena. They  kept  house  at  Drumona  from  their  marriage 
until  March,  1868.  The  defendant  had  shortly  before  that 
date  failed  in  business,  and  was  penniless.  Petitioner's  father 
died  in  1863.  In  the  spring  of  1868,  the  friends  -of  the  parties 
on  both  sides  united  in  making  up  a  purse  to  send  them  to 
New  York,  and  give  defendant  a  chance  to  make  a  fresh  start 
there.  They  arrived  in  New  York  in  the  spring  of  1868,  with 
about  one  thousand  dollars  in  money.  By  September  they 
were  again  penniless.  Petitioner  borrowed  of  a  Mr.  Best,  in 
New  York,  money  enough  to  carry  both  back  to  Ireland. 
They  reached  Liverpool  in  September,  1868;  petitioner  took 
the  night  boat  to  Belfast,  gave  her  husband  the  little  money 
which  remained  after  paying  her  fare,  and  left  him  at  the 
wharf  in  Liverpool,  since  which  time  they  never  met  until  the 
hearing  of  the  cause.  Petitioner  went  at  once  to  live  with  her 
brother,  James  Morton,  at  Ballymena,  and  a  few  days  or 
weeks  afterwards,  defendant  followed  her  to  Ireland,  but  did 
not  see  her.  He  remained  in  Ireland,  and  in  the  same  neigli- 
borhood,  for  about  two  years,  when  he  returned  to  New  York, 
He  lived  in  New  York  a  few  years,  and  then  went  to  Mont- 
clair,  or  rather  Caldwell,  where  he  has  lived  for  some  fifteen 
years.     Petitioner  spent  several  months  with  her  brother  and 
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other  friends  in  Ireland,  England,  and  Scotland,  and  tlien  went 
to  France,  and  afterwards  to  Geneva,  Switzerland,  where  she 
has  for  many  years  kept  a  school  for  young  ladies. 

The  foregoing  is  an  outline  of  the  married  lives  of  the  par- 
ties, and  the  question  is,  whether  the  causes  and  circumstances 
of  the  separation  are  such  as  to  make  the  defendant  guilty  of 
"  willful,  continued,  and  obstinate  desertion  for  the  period  of 
three  years  "  or  more. 

The  contention  of  the  petitioner  is,  that  she  was  compelled 
to  leave  her  husband,  and  to  live  separate  from  him,  by  his 
utter  and  complete  neglect  to  provide  for  her,  and  his  persist- 
ent and  long-continued  cruel  treatment  of  her,  by  which  her 
existence  was  rendered  extremely  miserable  and  her  life  ac- 
tually endangered. 

That  such  treatment  of  a  wife  by  a  husband  will  amount 
to  desertion  on  his  part  is  well  settled  in  New  Jersey.  Chan- 
cellor Zabriskie,  in  Starkeyv.  Starkey,  21  N.  J.  Eq.  136,  says: 
*'  In  all  cases  where  a  husband  either  actually  drives  his  wife 
from  himself  and  his  house,  or  by  his  cruel  and  abusive  treat- 
ment compels  her  to  leave  it  for  safety  or  comfort,  it  is  an 
abandonment  and  separation  by  him."  And  again,  in  Laing 
V.  Laing,  21  N.  J.  Eq.  249,  he  says:  "It  is  a  recognized  prin- 
ciple, that  when  a  husband  treats  his  wife  with  such  cruelty 
or  violence  that  she  is  obliged  to  leave  him  for  safety,  or  to 
avoid  personal  injury,  this  compulsory  flight  amounts  to  a  de- 
sertion by  him;  and  if  he  does  not  seek  his  wife,  and  try  to 
persuade  her  to  return,  with  promises  of  amendment,  that*such 
absence,  if  continued  for  the  requisite  time,  is  a  willful  and 
obstinate  desertion  on  his  part."  And  further  on:  "  To  con- 
vert a  leaving  by  the  wife  into  a  desertion  by  the  husband,  she 
must  go  away  for  her  own  safety,  and  to  protect  herself  from 
his  violence." 

This  language  of  Chancellor  Zabriskie  is  repeated  and 
adopted  by  Chancellor  Runyon  in  Sandford  v.  Sandford,  82 
N.  J.  Eq.  421.  And  Vice-Chancellor  Van  Fleet,  in  Skean  v. 
Skean,  33  N.  J.  Eq.  148,  151,  says:  "  The  husband  may  drive 
his  wife  away,  or  he  may  treat  her  so  brutally  as  to  compel  hor 
to  flee  for  safety,  or  his  conduct  may  be  so  cruel  and  malignant 
as  to  show  that  he  means  to  force  her  away.  If  a  wife,  for  either 
of  these  causes,  separates  herself  from  her  husband,  and  he 
allows  her  to  remain  away  for  the  statutory  period,  without 
professing  sorrow  for  his  violations  of  conjugal  duty  and 
promising  to  amend  his  conduct,  and  asking  her  to  return,  he, 
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in  the  eye  of  the  law,  is  the  deserter,  and  she  has  a  right  to 
ask  for  a  dissolution  of  the  marriage  tie."  And  again,  in 
Weigand  v.  Weigand,  41  N.  J.  Eq.  202,  208,  he  says:  "A  hus- 
band is  guilty  of  abandonment  when  he  compels  his  wife,  by 
cruel  and  abusive  treatment,  to  leave  him.  If,  in  consequence 
of  his  conduct,  she  is  compelled  to  leave  his  house,  either  to 
preserve  her  honor  and  self-respect  or  to  secure  safety,  he  is 
the  cause  of  the  separation,  and  must  be  adjudged  to  be  the 
wrong-doer."     And  see  Marker  v.  Marker,  11  N.  J.  Eq.  256. 

It  is  not,  in  my  judgment,  a  necessary  ingredient  in  this 
■canon  that  the  husband  should  entertain,  in  connection  with 
his  acts  of  cruelty,  any  settled  purpose  to  drive  his  wife  from 
him.  It  is.  enough  if  such  is  the  natural  consequence  of  his 
acts.  Nor  is  the  rule  so  laid  down  open  to  the  criticism 
that  it  is,  in  effect,  giving  the  wife  a  remedy  against  her  hus- 
band for  extreme  cruelty  greater  than  the  statute  authorizes, 
viz.,  divorce  a  vinculo  matrimonii,  instead  of  a  mensa  et  thoro. 
By  the  twentieth  section  of  the  divorce  act,  if  the  husband  de- 
serts his  wife,  she  may  sue  him  at  once  for  maintenance  and 
support,  while  if  she  waits  three  years,  and  his  desertion  con- 
tinues, she  may  procure  an  absolute  divorce  from  him.  Here 
is  clearly  something  like  a  choice  of  remedies  on  the  part  of  the 
wife.  A  remedy  by  suit  for  maintenance  may  be,  and  often 
is,  of  no  value  to  her,  owing  to  her  husband's  worthlessness, 
and  hence  she  may  accept  the  situation,  and  if  her  husband's 
separation  continues  for  the  requisite  period,  obtain  an  abso- 
lute divorce.  So  with  the  remedy  of  a  divorce  a  mensa  et  thoro 
on  the  ground  of  extreme  cruelty;  it  is  generally  of  no  value 
to  the  wife  in  a  case  where  the  husband  has  no  estate  and  no 
earning  capacity;  and  if  the  husband's  conduct  amounts  to 
desertion,  and  is  continued  for  the  statutory  period,  there  is  no 
more  reason  in  the  one  case  than  the  other  why  the  wife  should 
not  have  the  higher  remedy  of  an  absolute  divorce. 

Bearing  the  canon  above  cited  in  mind,  I  will  proceed  to 
examine  the  testimony  in  this  case.  There  is  very  little  con- 
flict in  it.  The  husband  did  indeed  deny  that  he  had  ever 
consciously  ill-treated  his  wife,  but  close  observation  of  the 
parties  while  on  the  stand  satisfies  me  that  she  is  reliable  in 
her  statement.  Her  story  is  a  follows:  From  the  start  her  hus- 
band was  a  brutal  drunkard,  and  so  continued  during  the 
whole  period  of  their  cohabitation.  She  had  heard  before  she 
married  him  that  he  had  been  drunk  on  one  or  two  occasions, 
but  his  sister  denied  it,  and  declared  that  he  was  not  at  all 
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dissipated  in  his  habits.  Petitioner  was  a  mere  child,  without 
sufficient  prudence  to  make  close  inquiry,  and  I  do  not  think 
she  can  or  ought  to  be  placed  in  the  position  of  one  who  know- 
ingly and  voluntarily  marries  a  depraved  or  dissolute  spouse. 
In  addition  to  his  disposition  to  drink,  he  appears  to  have  had 
a  brutal  and  unfeeling  temperament,  which  was  aggravated  by 
frequent  intoxication,  so  that  he  habitually  kicked  and  beat 
his  wife,  sometimes  using  a  cane  or  fire-shovel  or  poker.  When 
he  did  this  he  was  sometimes  drunk  and  sometimes  sober, 
but  more  frequently  drunk.  She  declares  that  she  was  fre- 
quently seriously  bruised,  and  that  she  bears  the  marks  of 
his  violence  to  this  day.  On  one  occasion,  in  a  boarding-house 
in  New  York,  in  very  warm  whether,  he  locked  himself  and 
her  in  their  room,  which  was  at  the  top  of  the  house,  hid  the 
key  in  his  night-dress,  under  his  arm,  set  all  the  gas-jets  burn- 
ing, and  laid  down  and  went  to  sleep,  or  pretended  to  do  so. 
The  wife  remained  thus  incarcerated  for  a  whole  night  and  a 
part  of  the  day,  suffering  intensely  from  heat  and  mosquitoes; 
finally  watching  the  opportunity  when  she  thought  her  hus- 
band was  asleep,  she  extracted  the  key  quietly  from  its  place 
of  concealment,  and  left  the  room.  Her  husband  observed  her 
movement,  and  following  her,  seized  her  as  she  turned  to  de- 
scend the  stairs,  and  lifted  her  by  one  of  her  arms  up  over 
the  banister,  in  what  appears  to  have  been  an  attempt  to  drag 
her  back  to  their  room.  She  screamed,  for  the  first  time,  as 
slie  says,  throughout  all  her  sufferings,  and  some  of  the  board- 
ers came  and  rescued  her.  On  this  occasion  she  says  he  was 
sober.  She  denies  that  she  was  cross  or  quarrelsome,  or  that 
she  ever  at  all,  or  in  any  wise  or  degree,  provoked  or  scolded 
her  husband,  or  was  in  the  least  degree  responsible  for  his 
brutal  conduct  towards  her;  and  in  this  respect  she  is  not 
only  not  contradicted  but  positively  corroborated  by  him. 
She  declares  that  she  did  all  she  could  to  hide  her  husband's 
shame  and  her  own  sufferings,  and  made  unceasing  efforts  to 
wean  him  from  his  brutal  habits.  He  frankly  admits  the 
truth  of  her  statement  in  this  respect. 

The  accuracy  of  her  picture  of  her  married  life,  with  all  its 
hideous  horror,  is  strongly  corroborated  by  the  evidence  of 
several  New  York  business  men,  who  testified  as  to  his  habits 
and  conduct  for  one  or  two  years  after  he  returned  to  New 
York,  in  1870.  These  gentlemen,  who  were  then  young  men, 
were  brought  into  daily  contact  with  defendant  during  the 
period   just   mentioned.     They  show  him  to  be  not  only  a 
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drunkard,  but  possessed  of  a  temper  which  exhibited  itself  in 
acts  of  violence  towards  those  who  were  brought  into  contact 
with  him.  Upon  the  least  provocation,  he  would  throw  a 
ruler,  paper-weight,  ink-stand,  or  other  object  at  the  head  of 
the  offender.  * 

Upon  a  careful  review  of  all  the  evidence  bearing  on  the 
subject,  I  am  satisfied  that  the  petitioner  was  entirely  justi- 
fied, under  the  canon  above  set  forth,  in  separating  herself 
from  her  husband  at  the  time  and  in  the  manner  she  did, 
and  that  her  life  would  have  been  in  danger  from  his  violence 
if  she  had  continued  to  live  with  him,  even  if  he  had  been 
able,  which  he  was  not,  to  make  the  least  provision  for  her 
support. 

On  this  part  of  the  case  I  have  no  difficulty  whatever. 

Further,  the  evidence  satisfies  me  that  the  defendant  con- 
tinued to  be  the  same  dangerous  man  for  at  least  three  years 
after  the  separation.  He  claims  that  he  has  reformed,  and 
has  overcome  the  passion  for  drink,  and  he  fixes  the  date  of 
his  reformation  as  fifteen  or  sixteen  years  ago.  Taking  his 
own  statement  in  this  respect,  there  still  remain  at  least  three 
years  from  the  separation  that  he  was  unreformed,  and  a 
dangerous  companion  for  a  female,  and  tliis  view  is  fully  cor- 
roborated by  the  witnesses  who  knew  him  during  the  first  two 
years  that  he  lived  in  New  York.  The  witness  who  brought 
his  history  down  to  the  latest  date  showed  him  a  mere  tramp» 
picking  up  a  few  cents  for  odd  jobs,  and  spending  it  all  for 
drink. 

No  evidence  beside  his  own  oath  was  produced  in  support 
of  his  allegation  of  reformation,  except  that  his  appearance 
while  on  the  stand  was  that  of  a  man  not  addicted  to  intoxi- 
cation or  dissipation.  The  fact  that  he  did  finally  overcome 
his  passion,  even  after  indulging  it  for  so  long  a  time,  is  im- 
portant. It  shows  he  never  did  have  what  is  called  "rum 
disease";  he  never  reached  the  point  where  he  could  not  con- 
trol himself;  and  of  course  what  he  accomplished  in  1873  or 
1874  might  have  been  done  much  easi^iri  1865  or  1868;  and 
therefore  I  am  driven  to  the  conclusion  that  the  conduct  of 
the  defendant  during  all  this  time  was  willful.  He  got  drunk 
because  he  loved  to  do  so,  and  willingl}'  gratified  his  desire. 
Conceding  that  all  the  ill-treatment  of  his  wife  was  the  direct 
result  of  drink,  and  that  he  was  at  the  time  unconscious  of 
his  brutal  and  cruel  treatment  of  her,  still  she  swears  (and  I 
believe  her)  that  when  he  became  sober  she  told  him  how 
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he  had  behaved,  and  begged  him  to  refrain.  If,  with  such 
knowledge  of  the  results  of  his  intoxication,  and  with  the 
power  to  refrain,  he  still  persisted  in  indulging  his  desires,  he 
must,  in  my  iudgment,  according  to  perfectly  well-settled 
principles,  be  field  fully  responsible  for  the  results.  Drunk- 
enness, in  Buch  case,  can  be  held  no  excuse,  and  does  not 
qualify  the  cruelty.  The  court  of  errors  and  appeals,  in  Smith 
V.  Smith,  40  N.  J.  Eq.  566,  held  that  an  insane  delusion  was 
not  an  excuse  for  cruelty,  although  the  cruelty  was  the  direct 
offspring  of  the  delusion.  The  argument  from  insanity  to 
drunkenness  is  a  fortiori,  since  one  is  under  the  control  of  the 
offender  and  the  other  is  not. 

It  is  true  that  habitual  drunkenness  is  not,  in  New  Jersey, 
a  ground  for  even  a  limited  divorce,  but  extreme  cruelty  is 
such  ground,  even  though  it  be  caused  by  drunkenness;  and 
it  is  no  answer  to  petitioner's  position  to  say  that  the  result  of 
granting  a  divorce  in  such  case  is,  in  substance,  a  new  cause 
for  divorce.  Chancellor  Zabriskie  was  not  unmindful  of 
this  argument  in  laying  down  the  canon  in  Laing  v.  Laing,  21 
N.  J.  Eq.  249,  for  he  says,  in  immediate  connection  therewith: 
"The  causes  of  divorce  in  this  state  are  ample,  and  I  feel  no 
inclination  to  increase  or  extend  them  by  judicial  construc- 
tion"; and  in  that  case  refused  the  divorce  under  circum- 
stances something  like  those  now  under  consideration.  But 
he  put  it  on  the  distinct  ground  that  the  acts  of  personal 
violence  in  that  case  were  not  sufficiently  frequent,  habitual, 
and  severe  to  be  the  ground  of  judicial  separation,  and  that 
they  were  condoned.  It  is  a  question  of  degree,  to  be  deter- 
mined upon  the  facts  of  each  case.  I  think  that  the  acts  of 
cruelty  so  often  repeated,  as  proven  in  this  case,  would  have 
induced  Chancellor  Zabriskie,  if  they  had  existed  in  Laing  v. 
Laing,  21  N.  J.  Eq.  249,  to  have  there  granted  the  divorce. 

But  there  is  another  circumstance,  or  set  of  circumstances, 
in  the  present  case,  that  are  claimed  materially  to  modify 
the  defendant's  conduct  and  avert  its  logical  results.  When 
the  husband  and  wife  separated  at  the  dock  in  Liverpool  for  the 
last  time,  the  parting  was  friendly.  They  evidently  expected 
to  meet  again.  She  had  not  then,  apparently,  abandoned  all 
hope  of  his  reformation,  or  expectation  of  again  living  with 
him.  Apparently  she  had  no  settled  thoughts  on  the  subject 
or  plans  for  the  future.  She  realized  her  sufferings  and  felt 
her  wrongs,  but  knew  nothing  of  her  rights  or  what  remedy 
she  could  command.     After  reaching  her  brother's  house,  in 
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Ballymena,  she  wrote  her  husband  two  or  three  friendly,  if 
not  affectionate,  letters,  but  very  shortly  she  was  induced  to 
disclose  her  sufferings  to  her  brother.  He  at  once  insisted 
that  she  should  not  again  expose  herself  to  the  danger  of 
living  with  her  husband.  By  his  advice,  she  wrote  her 
husband  the  following  letter,  which  he  received  and  has  pre- 
served all  these  years.  It  is  without  date,  but  was  evidently 
written  in  the  fall  of  1868:  — 

"Brookville,  Monday. 

"  Sir, —  I  write  this  to  inform  you  that  it  is  my  desire  and 
determination  to  live  apart  from  you  from  henceforth,  in 
which  I  find  the  law  will  support  me.  I  have  not  formed  this 
resolution  hastily,  nor  have  I  been  influenced  in  the  matter 
by  any  one.  I  wrote  from  America  to  my  brother  Nathjtniel, 
stating  that  if  I  could  manage  to  get  home  in  safety,  nothing 
could  persuade  me  to  live  with  you.  I  have  suffered  too 
much  at  your  hands  to  again  place  myself  in  your  power. 
With  regard  to  the  two  letters  I  wrote  you  to  Liverpool,  I 
wrote  them  to  fulfill  a  promise  given  to  you  when  parting,  and 
given  for  the  purpose  of  getting  a  quiet  riddance;  and  as  to 
writing  you  to  remain  in  England,  I  can  only  say  that  I  was 
BO  disturbed  and  harassed  by  all  that  had  occurred,  that  I 
really  did  not  know  how  to  treat  you.  I  received  all  your 
letters  duly,  and  did  not  reply  to  any  of  them,  as  I  was  still 
expecting  to  hear  of  your  departure,  which  you  mentioned  as 
likely  to  happen.  I  am  quite  willing  to  have  a  legal  separa- 
tion, but  a  meeting  you*  need  not  expect.  There  are  some 
things  of  yours  here,  which  my  brother  will  either  send  to  John 
McVicar,  or  Mr.  Mantell,  as  you  may  direct  him.  I  trust  you 
will  rest  satisfied  with  the  evil  you  have  already  caused,  and 
for  the  time  to  come  leave  me  in  peace.  Wishing  you  brighter 
prospects,  I  am  Matilda  McVickar." 

After  receiving  it  he  wrote  her  repeatedly  and  got  no  reply. 
She  received  none  of  his  letters.  It  is  probable  they  were 
intercepted  by  her  brother.  Defendant  suspected  the  inter- 
ception, and  wrote  her  brother  about  it,  without  success.  He 
remained  in  Ireland,  without  seeing  or  communicating  with 
his  wife,  other  than  as  above  stated,  for  about  two  years,  when 
he  returned  to  New  York.  In  the  mean  time  she  set  about 
finding  some  means  of  support,  and  after  recovering  her 
health,  which  appears  to  have  been  considerably  shattered, 
went  to  France  and  entered  a  ladies'  school  as  assistant,  to 
learn  the  language  and  finish  her  general  education.     During 
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her  stay  in  Great  Britain,  and  afterwards,  as  often  as  oppor- 
tunity offered,  she  made  inquiry  after  her  husband,  and  all 
she  heard  was,  that  he  was  a  miserable  drunkard.  She  never 
heard  of  his  reformation,  and  for  many  years  heard  nothing, 
and  supposed  him  to  be  dead. 

For  the  first  year  or  two  after  defendant  came  to  New  York, 
he  said  he  made  frequent  attempts  to  communicate  with  his 
wife,  through  Mr.  Best  and  others,  but  without  success.  He 
said  he  understood  her  brothers  resisted  all  his  attempts. 
Petitioner  swears  that  none  of  his  communications  or  messages 
reached  her.  But  defendant  admits  that  after  his  alleged  re- 
formation, he  made  no  further  attempt  to  reach  his  wife;  did 
not  write  to  her,  or  take  any  means  to  inform  her  of  the  change 
in  his  habits.  He  says  he  thought  it  would  be  useless  to  make 
further  efforts  to  that  end.  When  pressed  to  explain  why  he 
did  not  do  so,  he  put  himself  on  the  attempt  to  communicate 
with  her  in  1868,  and  her  letter  of  that  year,  above  set  forth. 
But  in  point  of  fact  he  did  not,  at  the  time,  interpret  that 
letter  as  a  final  dismissal,  for  he  swears  to  frequent  efforts  to 
communicate  with  her  afterwards,  both  while  in  Ireland  and 
for  the  first  year  or  so  after  his  return  to  New  York.  Accord- 
ing to  his  statement,  it  was  only  after  he  had  reformed  that 
his  efforts  ceased.  The  evidence  satisfies  me  that  defendant 
could  easily  have  reached  his  wife  had  he  chosen  to  do  so. 
He  is  a  man  of  considerable  education,  intelligence,  and  busi- 
ness capacity.  He  had  brothers  and  friends  living  in  the 
neighborhood  of  his  wife's  friends,  ift  Ireland.  He  could  have 
gone  there,  and  demonstrated  to  them  and  the  world  that  he 
had  reformed,  and  that  it  was  safe  and  proper  for  his  wife  to 
resume  cohabitation  with  him.  It  was  his  duty  to  do  this,  un- 
less he  was  justified  in  considering  her  letter  of  1868  as  a  final 
dismissal,  irrespective  of  a  change  in  his  habits.  And  this 
brings  us  to  the  consideration  of  the  effect  upon  the  rights  of 
the  parties  of  the  letter  in  question. 

In  order  to  give  the  deserted  spouse  a  right  to  a  divorce  on 
account  of  the  desertion,  it  must  have  been  against  the  wish 
and  consent  of  such  deserted  spouse.  This  is  the  well-settled 
rule.  But  it  is  manifest,  from  all  the  cases,  and  especially 
from  Sargent  v.  Sargent,  36  N.  J.  Eq.  644,  reversing  the  same 
case  in  33  N.  J.  Eq.  204,  that  the  disposition  of  the  court  is 
not  to  consider  the  conduct  and  words  of  the  wife  very  strongly 
against  her  in  such  cases:  Cornish  v.  Cornish^  23  N.  J.  Eq. 
208;  Bowlby  v.  Bowlby,  25  N.  J.  Eq.  406,  570. 
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The  husband,  in  this  case,  must  have  understood  the  letter 
as  justifying  the  separation,  on  the  ground  of  his  cruelty  to 
her.  Read  in  the  light  of  the  evidence  in  this  case,  it  said,  in 
effect:  I  have  lived  with  you  and  suffered  from  your  cruelty 
for  six  long  years  and  more;  I  have  been  a  faithful,  loving 
wife,  and  have  tried  my  best  to  induce  you  to  refrain  from 
drink,  and  be  a  kind  husband;  I  have  failed,  and  have  no 
hope  that  you  will  ever  reform;  therefore  I  cannot  see  you,  or 
again  trust  myself  in  your  power.  Now,  clearly,  under  the 
canon  above  cited,  a  woman  who  leaves  her  husband  because 
it  is  unsafe  for  her  to  cohabit  with  him,  and  under  such  cir- 
cumstances as  to  make  him,  and  not  her,  the  deserter,  does  not 
consent  to  such  desertion.  To  hold  the  affirmative  of  such 
proposition  is  to  destroy  the  canon  itself.  Hence  it  follows 
that  if  the  husband  does  not,  before  the  lapse  of  the  statutory 
period,  so  amend  his  ways  as  to  render  it  safe  for  his  wife  to 
resume  cohabitation,  her  right  to  a  divorce  becomes  fixed. 
The  burden  of  proving  such  reformation  is  on  the  offending 
party.  I  think  the  defendant  has  failed  to  overcome  the  bur- 
den so  resting  on  him.  I  am  very  far  from  satisfied  that  at 
any  time  within  three  years  from  September,  1868,  it  would 
have  been  safe  for  his  wife  to  live  with  him. 

But  conceding  that  petitioner's  rights  did  not  become  fixed 
before  defendant's  alleged  reformation,  the  question  still  re- 
mains as  to  the  effect  of  his  subsequent  conduct.  He  says  he 
made  no  effort  to  regain  her  esteem  and  confidence,  because 
he  considered  her  letter  of  1868  as  a  final  dismissal.  I  have 
already  shown  that  he  did  not  at  the  time  so  consider  it,  but 
claims  to  have  made  repeated  efforts  to  see  and  communicate 
with  her,  within  the  ensuing  three  years;  and  I  am  well  satis- 
fied that  he  failed  in  those  attempts  simply  and  solely  because 
those  who  surrounded  his  wife,  and  those  whom  he  employed 
as  intercessors,  were  well  satisfied  that  he  had  not  reformed, 
and  that  they  would  be  inflicting  an  injury  on  the  wife  by 
bringing  them  together.  I  have  no  doubt  Mr.  Best  may  have 
promised  him  to  make  efforts,  on  his  visits  to  Ireland,  to 
bring  about  a  reunion,  but  I  do  not  believe  that  he  really 
endeavored  to  do  so.  The  hearing  was  adjourned  in  order  to 
enable  the  petitioner  to  produce  Mr.  Best  as  a  witness,  but 
she  did  not  do  so,  and  I  am  satisfied  that  it  was  not  her  fault 
that  he  was  not  produced.  I  am  further  satisfied,  from  all  the 
circumstances,  that  if  defendant  had  been  able  to  satisfy  his 
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wife's  friends  that  he  was  reformed,  he  could  have  gained  ac- 
cess to  her.  Still,  if  the  letter  in  question  should  properly  be 
construed  as  a  final  dismissal,  regardless  of  any  change  in  his 
habits,  then  the  petitioner  must  be  considered  as  consenting 
to  the  separation,  and  cannot  ask  for  a  decree  by  reason  of  his 
failure  to  return  after  his  reformation.  But  I  think  the  docu- 
ment is  not  properly  subject  to  such  construction.  It  would, 
perhaps,  have  been  more  satisfactory  if  she  had  said,  in  so  many 
words,  that  when  he  reformed  and  made  himself  a  safe  person 
for  a  woman  to  live  with.  She  would  resume  cohabitation.  But  I 
do  not  think  the  omission  of  such  expression  alters  the  rights  of 
the  parties.  The  fault  of  the  husband  was  his  cruel  treatment 
of  his  wife,  caused,  from  his  own  stand-point,  by  his  passion 
for  drink.  It  was  plainly  his  duty,  notwithstanding  that  let- 
ter, if  he  wished  to  alter  his  position  towards  his  wife,  to  re- 
move the  "fault  by-  refraining  from  drink  and  by  reformation, 
and  to  demonstrate  to  his  wife  that  there  was  reasonable 
ground  to  believe  that  his  reformation  was  permanent,  so  that 
it  would  be  safe  for  her  to  resume  cohabitation  with  him. 

In  this  view  I  am  suppopted,  in  addition  to  the  cases  above 
cited,  by  Vice-Chancellor  Bird's  opinion  in  Grant  v.  Grants 
36  N.  J.  Eq.  502.  There  a  wife  left  her  husband  on  account 
of  extreme  cruelty  on  his  part.  After  the  statutory  period  of 
three  years,  he  sued  her  for  divorce  on  the  ground  of  deser- 
tion. She  set  up,  in  answer,  that  she  had  not  deserted  him, 
but  that  she  was  justified  in  leaving  him  on  account  of  his 
cruelty.  It  appeared  that  shortly  after  the  separation,  he 
promised  to  behave  better  in  the  future,  and  begged  her  to 
come  back.  She  declined,  in  a  letter  couched  in  language 
expressing  quite  as  strong  a  determination  not  to  live  with 
him  or  see  him  again  as  the  letter  of  the  petitioner  in  this 
case.  The  husband,  in  the  case  above  cited,  made  no  further 
effort  to  induce  his  wife  to  return  to  him.  The  learned  vice- 
chancellor  held  that  his  conduct  in  that  respect  was  not  sat- 
isfactory, and  that  he  ought  not  to  have  considered  his  wife's 
letter  as  final,  but  should  have  made  further  efforts  to  induce 
her  to  return,  and  that  his  conduct,  under  the  circumstances, 
amounted  to  a  consent  to  the  continuance  of  the  separation. 

I  come,  therefore,  to  the  conclusion  that  the  petitioner  is 
entitled  to  her  divorce,  on  two  grounds:  1.  That  she  wa& 
entirely  justified  in  separating  herself  from  her  husband;  that 
his  treatment  of  her  was  so  cruel  and  so  long  continued  and 
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persistent,  as  to  render  the  separation  desertion  on  his  part, 
under  the  canon  above  laid  down,  and  that  it  would  have  been 
unsafe  for  her  to  return  to  him  at  any  time  within  three  years 
after  the  separation,  and  that  her  right  to  a  divorce  then 
became  fixed.  2.  If,  however,  the  husband's  cruelty  was 
not  of  such  intensity  as  to  amount  to  desertion,  still  it  was 
such  as  to  justify  the  wife  in  temporarily  separating  herself 
from  him,  and  it  was  his  duty  to  seek  a  return.  This  he  did 
not  do,  but  for  many  years  remained  entirely  passive,  mani- 
festing no  interest  in  her  welfare  or  desire  to  resume  marital 
relations.  This,  under  the  circumstances,  constituted  deser- 
tion, and  entitles  the  wife  to  a  decree. 


Marriaob  and  DrvoRCB  —  Crueltt  as  Gboukd  fob  DrvoRCE.  —  As  to 

what  is  habitual  drunkenness,  and  whether  it  is  a  ground  for  divorce  for  cru- 
elty, see  Youngs  v.  Youngs,  130  111.  230;  17  Am.  St.  Rep.  313,  and  note; 
Shuft  V.  Shuit,  71  Md.  193;  17  Am.  St.  Rep.  619,  and  note;  Lewis  v.  Lewis, 
75  Iowa,  200.  An  allegation  that  defendant  was  habitually  drunk  to  such 
a  degree  as  to  reasonably  inflict  great  mental  anguish  upon  plaiutiff  suf- 
ficiently sets  out  the  degree  of  intemperance  necessary  as  a  ground  for 
divorce:  Forney  v.  Forney,  80  Cal.  528.  Injuries  inflicted  by  cruelty  com- 
prise mental  injuries  as  well  as  bodily:    Williams  v.   Williams,  23  Fla.  324. 

Marriagb  and  Divorce  —  Abandonment  or  Desertion  as  Ground  fob 
Divorce.  —  Desertion  is  the  voluntary  separation  of  one  of  the  parties  from 
the  other,  or  the  voluntary  refusal  to  again  cohabit,  without  justification, 
through  the  consent  or  wrongful  conduct  of  the  other:  Sisemore  v.  Siseinore, 
17  Or.  542.  For  one  of  the  spouses  to  leave  the  other  on  account  of  cruelty 
such  as  will  entitle  him  or  her  to  a  divorce  is  not  such  a  desertion  is  will  en- 
title the  other  to  a  decree  of  divorce:  Doolittle  v.  DooUUle,  78  Iowa,  691;  KiM 
V.  Kikel,  25  Neb.  256;  Detrick's  Appeab,  117  Pa.  St.  452.  To  authorize  a  de- 
cree of  divorce  in  favor  of  the  wife  for  desertion  or  cruelty,  it  must  appear 
that  the  husband  abandoned  his  family,  or  maliciously  turned  his  wife  out  of 
doors,  or  endangered  her  life  by  cruelty,  or  offered  such  indignities  to  her 
person  as  rendered  her  life  a  burden:  Jackson  v.  Jackson,  105  N.  C.  433. 
Where  a  wife,  having  deserted  her  husband  without  legal  excuse,  thereafter 
conducts  herself  in  such  a  manner  as  to  justify  her  husband  in  seeking  a 
divorce  on  the  ground  of  adultery,  the  pendency  of  such  action,  even  though 
she  is  not  guilty,  will  not  bar  another  action  at  the  proper  time  for  a  divorce 
for  desertion:  Wagner  v.  Wagner,  39  Minn.  394.  A  wife  cannot  secure  a 
divorce  on  the  ground  of  desertion,  where  it  appears  that  the  husband  left  to 
work  in  another  city,  and  wrote  afifectionate  letters  regularly  to  his  wife;  that 
the  wife  lived  with  her  parents;  that  the  husband  failed  to  contribute  to  the 
support  of  his  family,  not  from  indifference,  but  from  an  inability  consequent 
upon  business  reverses:  Bntner  v.  Bruner,  70  Md.  105.  Although  a  man 
has  been  deserted  by  his  wife  for  seven  years,  he  may,  by  committing  adul- 
tery, preclude  himself  from  securing  a  divorce  on  the  ground  of  such  deser- 
tion: Whippen  v.  Whippen,  147  Mass.  294.  The  husband  decides  where  tlie 
matrimonial  residence  must  be,  and  ordinarily,  the  wife,  refusing  to  go  with 
Am.  St.  Kkp.,  Vol.  XIX.  — 28 


434  McVicKAR  V.  McVicKAB.  [New  Jersey. 

him,  is  gnOty  of  desertion;  Haymond  v.  Haymond,  74  Tex.  414.  No  divorce 
can  be  decreed  for  abandonment,  where  it  appears  that  the  husband  and  wife 
cohabited  together  as  snch  about  the  time  of  the  institution  of  the  suitt 
Dunn  ▼.  Dunn,  26  Neb.  136. 

MaBBIAQB  AND   DlYORCK  —  FaILURK  TO  WORK  A8  GeOITND  FOB  DlVORCE. 

—  The  fact  that  a  hnsband  is  able  to  work,  has  plenty  of  work  offered  him, 
but  refuses  to  work  and  support  bis  wife,  is  no  valid  gronnd  for  divorce  under 
the  statates  of  Vermont:  Jewett  r.  Jewett,  61  Vt  370;  Cilley  ▼.  CHlley,  61  Vt 
648. 
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Bassett  v.  Shoemaker. 

[46  Nkw  Jeesky  Equity,  638.1 

TausTS  AND  Trustees  —  Sale  by  Trustee  to  his  Wife.  —  Where  a  trus- 
tee sells  the  trust  estate  to  one  who  by  previous  agreemeat  purchases  for 
the  wife  of  the  trustee,  the  sale  will  be  set  aside  on  the  application  of  a 
cestui  qtte  trust,  nor  is  evidence  that  the  sale  was  fair  and  for  the  best 
price  obtainable  admissible. 

Tbusts  and  Trustees  —  Purchase  by  Trustee's  Wife  at  his  Sale. — 
Where  a  husband  sells  as  trustee,  his  wife  is  excluded  from  purchasing 
at  the  sale  directly  from  him.  If  she  desires  to  become  a  purchaser,  she 
must  apply  to  the  court  and  obtain  an  order  that  the  sale  be  conducted 
by  and  under  the  supervision  of  a  master,  who,  in  case  she  purchases, 
will  convey  in  due  form  to  her. 

W.  E.  Potter,  for  the  appellants. 

A.  Stephany,  for  the  respondent. 

Van  Syckel,  J.  The  facts  of  this  case  are  concisely  stated 
by  the  vice-chancellor  as  follows:  The  bill  is  filed  by  one  of 
the  beneficiaries  under  the  will  of  David  Shoemaker,  of  Ped- 
ricktown,  Salem  County,  and  asks  the  court  to  set  aside  the 
sale  and  conveyance  by  Albert  Bassett,  executor  of  the  will, 
of  a  farm  of  the  testator  in  said  county.  The  testator  left 
two  children,  viz.,  David  Shoemaker  and  Mrs.  Sarah  E.  Bas- 
sett, wife  of  the  executor,  and  the  children  of  a  deceased  son, 
Isaac,  of  whom  the  complainant  is  one,  and  two  of  whom  are 
infants.  By  his  will  testator  directed  his  executor  to  sell  his 
real  estate,  including  the  said  farm,  and  to  divide  the  proceeds 
among  his  children  and  grandchildren.  The  executor  ad- 
vertised the  farm  in  question   for  sale,  at  Pedricktown,  on 
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November  28,  1888.  It  had  been  the  home  of  testator,  and 
was  occupied  at  the  time  of  the  sale  by  Mrs.  Mary  Shoe- 
maker, the  widow  of  his  deceased  son,  Isaac.  At  the  sale  the 
only  persons  actually  bidding  were  Mrs.  Bassett,  one  of  th.e 
defendants,  and  Mrs.  Mary  Shoemaker.  The  former  bid 
the  farm  up  to  $102  per  acre,  and  Mrs.  Shoemaker  bid  $102.50, 
and  it  was  struck  off  to  her,  and  she  signed  the  conditions  of 
sale,  and  gave  her  note  for  the  required  percentage.  She  did 
not,  however,  comply  with  the  terms  of  the  sale,  and  without, 
so  far  as  it  appears,  any  demand  to  enforce  such  compliance^ 
the  executor  readvertised  the  farm  for  sale,  at  the  court-house 
in  Salem,  on  January  26,  1889.  At  this  sale  Mrs.  Bassett 
employed  the  defendant  Fogg  to  bid  for  her,  and  the  property 
was  struck  off  to  him  at  the  only  bid  made,  of  fifty  dollars 
per  acre.  The  deed  was  made  and  delivered  on  February  8, 
1889,  to  Fogg,  who,  on  the  same  day,  conveyed  by  deed  ta 
Mrs.  Bassett,  who  paid  the  purchase-money  directly  to  her 
husband.  All  of  these  facts  were  set  forth  in  the  answer  to 
the  bill. 

The  court  below  set  aside  the  sale,  refusing  to  permit  Mrs. 
Bassett  to  produce  evidence  to  show  that  the  sale  was  a  fair 
one,  and  for  the  best  price  that  could  be  obtained. 

It  is  insisted  on  the  part  of  the  appellant  that  there  was 
error  in  excluding  this  evidence;  that  since  the  passage  of  the 
married  woman's  act,  tenancy  by  the  curtesy  initiate  being 
abolished,  the  husband  had  no  present  interest  in  the  real  es- 
tate of  his  wife,  and  that  therefore  she,  being  a  beneficiary 
under  the  will,  could  not  be  denied  the  right  to  purchase  in 
protection  of  her  own  interest. 

The  leading  case  of  Davoue  v.  Fanning,  2  Johns.  Ch.  251, 
presents  facts  substantially  like  the  case  before  us.  Chancel- 
lor Kent  held  that  other  parties  interested  were  entitled  to 
come  in  and  set  aside  the  sale  to  the  wife  as  a  matter  of  course. 
He  says:  '*  However  innocent  the  purchase  may  be  in  the  given 
case,  it  is  poisonous  in  its  consequences.  The  cestui  que  tnist 
is  not  bound  to  prove,  nor  is  the  court  bound  to  judge,  that 
the  trustee  has  made  a  bargain  advantageous  to  himself.  The 
fact  may  be  so,  and  yet  the  party  not  have  it  in  his  power  dis- 
tinctly and  clearly  to  show  it.  There  may  be  fraud,  as  Lord 
Hardwicke  observed,  and  the  party  not  be  able  to  prove  it. 
It  is  to  guard  against  this  uncertainty  and  hazard  of  abuse, 
and  to  remove  the  trustee  from  temptation,  that  the  rule  does 
and  will  permit  the  cestui  que  trust  to  come,  at  his  own  op- 
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tion,  and  without  showing  actual  injury,  and  insist  upon 
having  the  experiment  of  another  sale.  This  is  a  remedy 
which  goes  deep,  and  touches  the  very  root  of  the  evil." 

This  rule  has  been  fully  adopted  into  the  law  of  this  state. 
The  incapacity  of  the  trustee  to  become  a  purchaser  at  his 
own  sale  rests  upon  the  ground  of  public  policy.  It  is  wholly 
immaterial  whether  the  property  brings  its  full  value:  Culver 
V.  Culver,  11  N.  J.  Eq.  215;  Mulford  v.  Bowen,  9  N.  J.  Eq.  797. 

The  exclusion  of  the  wife  as  a  purchaser,  where  the  hus- 
band sells  as  a  trustee,  is  not  so  much  for  the  reason  that  he 
may  subsequently  become  entitled  to  some  interest  in  her 
lands,  as  on  account  of  the  unity  which  exists  between  them 
in  the  marriage  relation.  The  case  falls  clearly  within  the 
spirit  of  the  principle  which  excludes  the  husband  himself. 

In  Romaine  v.  Hendrickson,  27  N.  J.  Eq.  162,  affirmed  28 
N.  J.  Eq.  275,  Vice-Chancellor  Van  Fleet  says:  "  So  jealous  is 
the  law  of  the  interest  of  the  cestui  que  trust,  that  it  will  not 
tolerate  the  slightest  antagonism  on  the  part  of  the  trustee. 
The  object  of  the  rule  is  to  prevent  the  trustee  from  using  his 
information  and  power  to  the  prejudice  of  the  cestui  que  trust.^* 

In  my  opinion,  therefore,  the  decree  of  the  court  below  set- 
ting aside  the  sale  should  be  affirmed. 

The  prayer  of  the  complainants'  bill  is,  that  the  said  sale 
be  set  aside.  The  decree  below  is  not  only  that  the  sale  be 
eet  aside,  but  also  that  one  of  the  special  masters  of  the  court 
of  chancery  shall  sell  the  said  farm.  In  this  respect  the  de- 
cree was  erroneous,  and  should  be  set  aside.  The  property 
should  be  resold  by  the  executor  in  pursuance  of  the  direc- 
tions of  the  will  of  the  testator.  If  the  wife  desires  the  privi- 
lege of  becoming  a  purchaser  at  the  sale,  the  proper  practice 
will  be  to  apply  to  the  court  of  chancery  for  leave  to  buy,  and 
have  the  resale  conducted  by  and  under  the  supervision  of  a 
master  to  be  appointed  by  that  court.  If  the  property  shall 
be  struck  ofif  to  the  wife,  the  executor  will  execute  a  deed  to 
the  master,  who  will  convey  in  due  form  to  the  wife. 


Trusts  and  Trustees.  —  A  trustee  cannot  become  the  purchaser  of  the 
trust  estate:  Note  to  Gardner  v.  Ogden,  7S  Am.  Dec.  211.  The  husband  auil 
wife  at  common  law  are  treated  as  one,  the  husband  being  that  one:  Mackin- 
ley  V.  Gregor,  3  Whart.  369;  31  Am.  Dec.  523.  A  trustee  will  not  be  al- 
lowed to  make  profit  out  of  the  trust  estate;  and  whatever  profit  iiiay  arise 
belongs  to  the  owner  of  the  trust  fund,  not  to  its  custodian:  Baker's  Apfeni, 
120  Pa.  St.  33;  Hughes  v.  Huglies,  87  Ala.  6.52;  but  the  court  will  uot,  at  the 
instance  of   the    beneficiary,  set   aside  a  purchase  by  the  trustee  at  a  sale 
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ordered  by  the  conrt,  where  trustee  was  individnally  interested,  and  pur- 
chased in  good  faith,  paying  a  fair  price:  Anderson  v.  Butler,  31  S.  0.  183. 
But  ordinarily  a  trustee  purchasing  property  with  trust  funds  takes  title  in 
trust  for  the  beneficiary:  Phillips  v.  Overjield,  100  Mo.  466.  In  Bohn  v.  Davis, 
75  Tex.  24,  it  was  decided  that  a  trustee,  to  whom  lands  are  conveyed  in 
trust  to  secure  his  own  debt,  as  well  as  the  debts  of  others,  may  purchase  at 
his  own  sale. 

Trustees'  Sales,  when  Void  ob  Voidable:  See  note  to  Tyler  y.  Herring, 
ante,  p.  26a 


ScHWENK    V.    WyOKOFP. 

[46  New  Jersey  Equity,  560.] 
AssiQNMEXT.  —  Unearned  Pay  of  a  retired  officer  of  the  United  States  army 
is  not  assignable.     An  assignment  thereof  is  against  public  policy  and 
void. 

Gilbert  Collins  and  F.  Framhach,  for  the  appellant. 
Frank  Bergen,  for  the  respondent. 

Reed,  J.  The  right  of  the  respondent,  who  was  the  com- 
plainant below,  to  the  relief  for  which  she  prays,  rests  upon 
an  assignment  made  to  her  husband  by  the  defendant.  The 
subject-matter  which  the  assignment  was  supposed  to  operate 
upon  was  the  unearned  pay  of  the  defendant,  to  become  due 
to  him  as  a  retired  officer  of  the  United  States  army. 

In  the  consideration  of  the  cause,  we  meet  at  the  outset  a 
difficulty  which  lies  at  the  root  of  the  complainant's  case.  It 
exists  in  the  shape  of  an  objection  interposed  by  the  defend- 
ant, that  this  assignment  purports  to  transfer  a  chose  in 
action  belonging  to  a  class  which  are  not  assignable,  or  what, 
in  effect,  produces  the  same  result,  the  assignment  of  which  the 
courts  will  not  enforce  or  recognize. 

The  rule  is  established  in  the  English  courts  that  the  un- 
earned salary  or  emolument  of  an  officer,  which  may  become 
payable  during  his  life,  is  incapable  of  assignment. 

This  restriction  upon  the  general  power  to  dispose  of  rights 
having  a  potential  existence  is  put  upon  ground  that  the 
recognition  of  such  assignments  would  operate  prejudicially 
upon  the  public  service.  The  considerations  which  led  to  this 
judicial  result  were,  in  substance,  the  following:  It  was  appar- 
ent that  ihe  salary  or  remuneration  incident  to  a  public  office, 
as  a  rule,  was  essential  to  a  decent  and  comfortable  support 
of  the  incumbent.  If  the  officer  should  be  deprived  of  this 
support,  there  would  arise  a  hazard  of  his  being  driven  to  an 
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inappropriate  meanness  of  living,  of  his  being  harassed  by  the 
worry  of  straitened  circumstances  and  tempted  to  engage 
in  unofficial  labor,  and  of  the  likelihood  of  his  falling  off  in 
that  official  interest  and  vigilance  which  the  expectation  of 
pay  keeps  alive.  It  was  because  of  these  probable  conse- 
quences, that  the  courts  refused  to  countenance  any  act  or 
proceeding  which  might  result  in  stripping  the  officer  of  his 
anticipated  reward. 

The  cases  in  which  this  question  has  been  mooted,  and  the 
foregoing  rule  established,  in  the  English  courts,  are  the  fol- 
lowing: Flarty  v.  Odium,  3  Term  Rep.  681;  Barwick  v.  Reed^ 
1  H.  Black.  627;  Arbuckle  v.  Cowtan,  3  Bos.  &  P.  328;  Davia 
V.  Marlborough,  1  Swanst.  79;  Lidderdale  v.  Montrose,  4  Terra 
Rep.  248;  Stone  v.  Lidderdale,  2  Anstr.  583;  Wells  v.  Foster, 
8  Mees.  &  W.  149;  Palmer  v.  Bate,  2  Brod.  &  B.  673. 

In  the  case  of  Flarty  v.  Odium,  3  Term  Rep,  681,  it  was 
held  by  the  court  of  king's  bench  that  this  rule  was  appli- 
cable to  the  assignment  of  half-pay  by  an  officer  of  the  British 
army.  It  was  ruled  that  future  accruing  payments  did  not 
pass  to  an  assignee  appointed  under  proceedings  against  an 
insolvent  officer,  taken  for  the  benefit  of  his  creditors.  After- 
ward, in  the  case  of  Lidderdale  v.  Duke  of  Montrose,  4  Term 
Rep.  248,  the  validity  of  a  voluntary  assignment  of  the  half-pay 
of  an  officer  came  before  the  same  court,  and  it  was  held  that 
there  was  no  distinction  to  be  made  between  a  voluntary  as- 
signment and  an  assignment,  as  in  tlie  last-mentioned  case, 
under  the  insolvent  debtor's  act,  and  so  the  voluntary  assign- 
ment was  also  held  to  be  void.  The  same  dispute,  under  the 
name  of  Stone  v.  Lidderdale,  2  Anstr.  533,  was  shifted  into 
the  court  of  exchequer,  and  by  that  court  it  was  remarked 
that  half-pay  was  granted  for  the  purpose  of  keeping  experi- 
enced officers  in  such  a  situation  as  not  to  be  compelled  to 
turn  themselves  to  other  pursuits,  or  to  be  by  other  circum- 
stances reduced  to  extreme  poverty.  The  assignment  was 
therefore  held  to  be  void.  Since  the  decision  of  these  causes, 
the  nullity  of  an  assignment  of  unearned  half-pay  by  an  offi- 
cer has  been  repeatedly  recognized.  The  remarks  of  Lord 
Alvanley  in  Arbuckle  v.  Coiotan,  3  Bos.  &  P.  328,  and  of  Baron 
Park  in  Wells  v.  Foster,  8  Mees.  »fe  W.  149,  display  an  under- 
standing in  the  English  courts  that  by  the  case  of  Flarty  v. 
Odium,  3  Term  Rep.  681,  this  question  had  been  definitely  set 
at  rest. 

In  this  country  there  are  two  cases  in  which  the  assignment 
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of  a  portion  of  a  salary  to  become  due  has  been  held  valid. 
One  case  is  Brackett  v.  Blake,  7  Met.  335,  41  Am.  Dec.  442,  in 
which  case  it  was  held  that  the  unearned  salary  of  a  city 
marshal  was  capable  of  assignment.  It  is  quite  remark- 
able that  the  only  question  discussed  in  the  opinion  of  Chief 
Justice  Shaw  in  that  case  was  whether  the  anticipated  salary 
was  such  a  possibility,  coupled  with  an  interest,  as  to  be  capa- 
ble of  assignment.  Upon  the  court's  concluding  that  it  was 
Buch  an  interest,  the  assignment  was  sustained,  without  a 
word  in  respect  to  the  point  raised  in  the  brief  of  counsel, 
that  the  assignment  was  opposed  to  public  policy.  This 
question  seems  to  have  been  entirely  overlooked  in  the  de- 
cision of  that  case.  There  are  two  subsequent  cases  in  Massa- 
chusetts sometimes  cited  as  sustaining  the  same  doctrine. 
But  both  these  cases,  namely,  Mulhall  v.  Quinn,  1  Gray,  105, 
41  Am.  Dec.  414,  and  Macomber  v.  Doane,  2  Allen,  541,  as 
decided,  involve  only  the  question  of  the  assignability  of 
wages  to  become  due  upon  contracts  for  services  rendered. 
The  second  and  only  other  case  in  which  the  assignment  of 
the  prospective  pay  of  a  public  officer  has  been  the  subject 
of  judicial  approval  is  that  of  State  Bank  v.  Hastings,  15  Wis. 
78.  This  case  involved  the  assignment  of  the  future  salary 
of  a  judge.  In  delivering  the  opinion,  the  judge  remarked 
that  it  had  not  been  contended  that  the  doctrine  of  the  English 
cases,  holding  that  assignments  of  the  pay  of  officers  in  the 
public  service,  judges'  salaries,  pensions,  etc.,  were  void,  was 
applicable  to  the  condition  of  society  or  to  the  principles 
of  law  or  public  policy  of  this  country.  The  soundness  of 
the  rule  laid  down  by  the  English  cases,  however,  was  not 
impugned.  Nor  was  it  explained  in  what  way  the  propriety 
of  supporting  this  rule  of  public  policy  ceased  under  our 
political  or  judicial  system.  Nor  does  the  possibility  of  any 
rational  explanation  seem  clear.  The  object  of  the  rule  in 
both  countries  is  to  secure  the  most  efficient  service  to  the 
public  by  those  who  are  appointed  or  elected  to  perform  pub- 
lic duties.  So  long  as  there  are  public  officers  who  are  remu- 
nerated for  their  services,  the  same  conditions  exist  in  both 
countries  which  render  the  stripping  of  such  officer  of  his  ex- 
pectation of  pay  impolitic.  In  respect  to  this  general  rule  of 
policy,  therefore,  no  solid  discrimination  can  be  made  between 
the  political  situation  of  this  country  and  that  in  which  the 
rule  was  first  adopted.  This  was  the  view  taken  by  the  court 
of  appeals  of  the  state  of  New  York  in  the  case  of  Bliss  v. 
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Lawrence,  58  N.  Y.  442,  17  Am.  Rep.  273,  after  a  thorough 
review  of  the  English  and  American  cases  by  Judge  Johnson. 
This  has  become  a  leading  case  in  this  country,  and  the  doc- 
trine announced  by  it  —  namely,  that  the  assignment  by  a 
public  oflBcer  of  the  future  salary  of  his  office  is  contrary  to 
public  policy  and  void  —  has  been  followed  in  this  country  in 
the  cases  of  Bangs  v.  Dunn,  66  Cal.  72;  Schloss  v.  Hewlett,  81 
Ala.  266;  Beal  v.  McVicker,  8  Mo.  A  pp.  202. 

Involving  the  same  principle  is  the  case  of  Field  v,  Chipley, 
79  Ky.  260;  42  Am.  Rep.  215. 

The  foregoing  doctrine  in  respect  to  the  non-assignability  of 
unearned  official  pay  may  be  regarded  as  settled  in  this  coun- 
try, as  it  is  in  England,  by  the  great  weight  of  reason  and 
authority.  Nor  is  there  any  difference  between  the  position 
of  a  retired  army  officer  in  this  country  and  those  officers  in 
respect  to  whose  pay  the  English  court  were  ruling.  The  ofli- 
cer  here,  as  well  as  there,  although  retired  from  actual  cam- 
paigning, is  still  subject  to  military  orders.  By  the  federal 
statute,  he  is  liable  to  be  assigned  to  officer  soldiers'  homes, 
and  to  instruct  in  military  institutes:  R.  S.,  sees.  1256,  1259, 
4816. 

He  stands,  therefore,  upon  the  footing  of  an  officer  owing 
service  to  the  public  when  called  upon  for  its  rendition,  and 
the  rule  announced  protects  his  pay  from  himself  and  his 
creditors  until  he  earns  it. 

The  decree  below  must  be  reversed. 


Assignment,  What  is  Subject  to.  —  As  to  the  validity  of  an  assignment 
of  nnearned  compensation  or  wages  of  public  officers  and  agents,  see  note  to 
Field  V.  Mayor,  57  Am.  Dec.  440.  An  assignment  of  the  salary  of  a  public 
officer  is  void  as  against  public  policy:  Bliss  v.  Lawrence,  58  N.  Y.  442;  17 
Am.  Rep.  27a 
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Delaware,  Lackawanna,  and  Western  Railroad 
Company  v.  Trautwein. 

f52NEW  Jersey  Law,  169.] 

Common  Carriers  —  Duty  to  Sunday  Travklers.  —  A  railroad  company, 
having  accepted  a  passenger,  is  under  obligation  to  take  due  and  reason* 
able  care  for  his  safety,  and  such  obligation  arises  by  implication  of  law, 
independent  of  contract.  Therefore  a  passenger  traveling  on  Sunday, 
in  violation  of  law,  is  not  precluded  from  recovering  for  an  injury  arising 
from  the  carrier's  negligence,  when  such  violation  of  law  was  merely  a 
condition  and  not  a  contributory  cause  of  the  injury.  In  such  case  the 
passenger  need  not  rely  on  the  contract,  which  was  illegal. 

Common  Carrier — Duty  to  Provide  Safe  Means  of  Access  to  and 
FROM  Depot.  —  The  duty  of  a  railroad  company  as  a  carrier  of  pas- 
sengers does  not  end  when  the  passenger  is  safely  carried  to  the  place  of 
his  destination.  The  company  must  also  provide  safe  means  of  access  to 
and  from  its  station  for  his  use.  He  has  the  right  to  assume  that  the 
means  of  access  provided  are  reasonably  safe.  If  there  are  two  ways, 
one  of  which  is  faulty  in  construction  and  repair,  and  it  has  been  recog- 
nized and  assented  to  by  the  company  as  a  means  for  the  entrance  and 
exit  of  passengers,  an  unwarned  passenger  using  it,  and  injured  by  its 
faulty  condition,  is  entitled  to  recover,  although  the  other  way,  which  he 
might  have  used,  was  safer.  It  is  entirely  immaterial  who  built  or  main- 
tained the  defective  way. 

Bedle,  Muirheid,  and  Magie,  for  the  plaintiffs  in  error. 

Leon  Abbett  and  William  F.  Abbett,  for  the  defendant  in  error. 

DfiPUE,  J.  Emma  Trautwein,  the  defendant  in  error,  on 
Sunday,  the  11th  of  September,  1887,  was  a  passenger  on  a 
train  of  the  Delaware,  Lackawanna,  and  Western  Railroad 
Company,  from  New  York  City  to  Lyndhurst,  New  Jersey. 
She  took  passage  in  the  company's  train,  leaving  New  York 
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at  nine  o'clock  in  the  evening,  and  reached  Lyndhurst  about 
9:35,  p.  M.  She  alighted  froni  the  train,  and  in  leaving  the 
station  to  reach  the  street,  fell  over  some  railroad  ties,  and 
received  injuries  for  which  this  suit  was  brought.  On  a  ver- 
dict for  the  plaintiff  below,  and  judgment  thereon,  this  writ 
of  error  was  brought,  and  errors  assigned  upon  the  rulings  of 
the  trial  judge. 

The  act  concerning  vice  and  immorality  provides  that  no 
traveling,  worldly  employment  or  business,  ordinary  or  servile 
labor  or  work,  either  upon  land  or  water  (works  of  necessity 
and  charity  excepted),  shall  be  done,  performed,  or  practiced 
by  any  person  or  persons  within  this  state  on  Sunday.  The 
penalty  prescribed  for  violating  this  statute  is  the  forfeiture  of 
one  dollar  for  every  such  offense,  to  be  recovered  upon  convic- 
tion, and  paid  for  the  use  of  the  poor  of  the  township  in  which 
the  offense  was  committed:  Rev.,  p.  1227,  sec.  1.  The  section 
contains  a  proviso  that  it  should  be  lawful  for  any  railroad 
company  in  the  state  to  run  one  passenger  train  each  way 
over  its  road  on  Sunday  for  the  accommodation  of  the  citizens 
of  the  state.  This  proviso  has  the  efiect,  not  only  to  give  to 
the  company  a  right  to  run  the  specified  trains  on  Sunday, 
but  also  confers  the  right  upon  the  citizen  to  use  such  trains 
for  ordinary  travel:  Smith  v.  New  York  etc.  R.  R.  Co,,  46  N.  J.  L. 
7.  As  between  the  company  and  a  passenger  on  its  train,  it 
would  seem  that  the  latter  would  have  the  right  to  assume 
that  the  train  on  which  he  is  received  as  a  passenger  is  the 
train  run  under  the  protection  of  the  proviso,  whatever  effect 
the  duplication  of  trains  might  have  in  subjecting  the  com- 
pany to  the  penalty.  There  is  also  some  evidence  that  the 
purpose  of  the  plaintiff  in  going  to  New  York  on  that  day  was 
to  obtain  from  a  physician  a  prescription,  and  get  medicine 
for  her  mother, —  a  purpose  that  would  probably  exempt  the 
plaintiff  from  the  penalty  prescribed  by  the  act.  But  an  in- 
struction to  the  jury  put  on  record  in  the  bill  of  exceptions 
put  the  plaintiff's  case  on  a  broader  ground.  The  trial  judge 
assumed  tliat  the  company  was  running  this  train  in  violation 
of  the  statute,  and  that  the  plaintiff  was  also  traveling  in  vio- 
lation of  the  statute,  and  instructed  the  jury  that  these  cir- 
cumstances did  not  debar  tlie  plaintiff  of  her  riglit  to  recover. 
If  this  proposition  be  sound,  it  Avill  not  be  necessary  to  con- 
sider the  rulings  of  the  trial  judge  in  construing  the  proviso, 
and  with  respect  to  the  purpose  of  the  plaintiff's  journey  on 
that  day  or  her  right  to  recover. 
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In  Massachusetts,  Maine,  and  Vermont,  it  has  been  held 
adversely  to  the  legal  proposition  adopted  by  the  trial  judge. 
In  the  federal  courts,  and  in  the  courts  of  other  sister  states'^ 
the  decisions  have  been  in  accordance  with  the  ruling  of  the 
trial  judge. 

A  contract  to  carry,  made  on  Sunday,  or  to  be  performed 
on  Sunday,  is,  by  force  of  the  statute,  illegal  and  void.  No 
action  could  be  maintained  for  the  breach  of  such  a  contract, 
nor  for  services  performed  under  it,  where  the  right  of  action 
rests  exclusively  upon  a  contract,  express  or  implied:  Reeves  v. 
Butcher^  31  N.  J.  L.  224  It  is  also  clear  that  a  plaintifif  will 
fail  where,  to  make  a  cause  of  action,  he  is  compelled  to  rely 
upon  an  illegal  contract.  But  the  duty  of  persons  engaged 
in  these  public  employments  to  safely  and  securely  carry  is 
independent  of  contract.  It  is  a  duty  imposed  by  law  from 
considerations  of  public  policy,  and  arises  from  the  fact  that 
persons  or  property  are  received  in  the  course  of  the  business 
of  such  employments:  Marshall  v.  York,  Newcastle,  and  Ber- 
wick R.  R.  Co.,  11  Com.  B.  655;  Martin  v.  Great  Indian  R.  R. 
Co.,  L.  R.  3  Ex.  9;  Gladwell  v.  Steggall,  5  Bing.  N.  C.  733; 
Pippin  V.  Sheppard,  11  Price,  400;  Carroll  v.  Staten  Island 
R.  R.  Co.,  58  N.  Y.  126;  17  Am.  Rep.  221.  In  Austin  v.  Great 
Western  R.  R.  Co.,  L.  R.  2  Q.  B.  442,  a  suit  was  brought 
against  a  railroad  company  by  a  child  three  years  and  two 
months  old.  The  plaintiff's  mother,  carrying  the  plaintiff  in 
her  arms,  took  a  ticket  for  herself,  but  not  for  the  child,  for 
passage  on  the  defendant's  railway.  In  the  course  of  the 
journey  an  accident  happened,  and  the  plaintiff's  leg  was 
broken.  In  a  suit  for  this  injury,  the  defendants  contended 
that  they  were  under  no  contract  with  the  plaintiff,  and  that 
they  carried  the  plaintiff  without  any  hire  or  fare  paid  for 
carrying  him.  The  action  was  held  to  be  maintainable. 
Justice  Blackburn  said  that  "  the  right  which  a  passenger 
by  railway  has  to  be  carried  safely  does  not  depend  on  his 
having  made  a  contract,  but  the  fact  of  his  being  a  passenger 
casts  a  duty  on  the  company  to  carry  him  safely."  The 
English  cases  to  this  effect  are  cited  and  commented  on  in 
Foxdkes  v.  Met.  Dist.  R.  R.  Co.,  L.  R.  5  C.  P.  D.  157, 169.  The 
rule  may  be  considered  as  settled  that  a  railroad  company, 
having  accepted  a  passenger,  is  under  an  obligation  to  take 
due  and  reasonable  care  for  his  safety,  and  that  that  obligation 
arises  by  implication  of  law  independent  of  contract.     To  give 
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the  plaintiff  a  standing  in  court  to  sue  for  the  injury,  she  has 
no  need  of  the  aid  of  a  contract  which  was  illegal. 

Nor  was  the  plaintiff's  violation  of  the  Sunday  law,  in  a 
legal  sense,  the  cause  of  her  injury.  It  was  only  the  occasion 
for  an  injury  by  the  defendant's  wrongful  act,  and  hence  her 
wrong-doing  did  not  contribute  to  the  injury  in  such  a  sense 
as  to  deprive  her  of  her  right  of  action;  it  was  merely  a  con- 
dition and  not  a  contributory  cause  of  the  injury.  Thus  in 
White  V.  Lang,  128  Mass.  598,  35  Am.  Rep.  402,  it  was  held 
that  if  a  person,  while  unlawfully  traveling  on  Sunday,  is  in- 
jured by  the  assault  of  a  dog,  the  act  of  traveling  was  not  a 
contributory  cause  of  the  injury,  and  that  he  could,  notwith- 
standing his  own  violation  of  the  law,  maintain  his  action 
against  the  owner  of  the  dog.  In  sustaining  the  suit,  the  court 
said:  "If  a  person,  who  is  at  the  time  acting  in  violation  of 
law,  receives  an  injury  caused  by  the  wrongful  or  negligent 
duty  of  another,  he  may  recover  therefor  if  his  own  illegal  act 
was  merely  a  condition  and  not  a  contributory  cause  of  the 

injury It  is  true  that  if  he  were  not  traveling  he  would 

not  have  received  the  injury,  but  the  act  of  traveling  is  a 
condition  and  not  a  contributory  cause  of  the  injury." 

The  ninety-second  section  of  the  road  act  (Rev.  1012)  pro- 
vides that  all  wagons  and  other  wheel  carriages  of  every  kind 
or  description  traveling  or  passing  on  the  highways  within 
this  state,  belonging  to  residents  therein,  shall  track  on  the 
ground  not  less  than  four  feet  and  ten  inches,  under  the  pen- 
alty of  five  dollars  for  each  offense,  to  be  recovered,  one  moiety 
of  which  is  to  be  paid  to  the  overseer  of  highways  and  the 
other  to  the  informer.  The  penalty  in  this  statute,  like  that 
in  the  Sunday  law,  is  prescribed  for  the  purpose  of  prohibition, 
and  not  revenue,  and  a  citizen  traveling  a  public  highway 
with  a  wagon  of  a  narrower  track  than  that  named  in  the  stat- 
ute is  engaged  in  violating  the  law.  In  some  parts  of  this 
state  the  use  of  pleasure  and  business  wagons  of  the  New  York 
gauge,  which  is  narrower  than  that  of  our  statute,  is  quite  com- 
mon. In  collision  cases  on  public  highways,  or  at  railroad 
crossings,  the  defense  that  plaintiff  is  debarred  of  his  action 
on  the  ground  of  contributory  negligence,  for  the  reason  that 
the  wagon  which  he  was  driving  did  not  conform  to  the  statu- 
tory gauge,  has  never  occurred  to  counsel,  who  are  usually 
astute  in  discovering  grounds  of  defense  under  the  doctrine  of 
contributory  negligence.  In  my  experience  it  has  never  been 
thought  worth  while  to  inquire  in  such  cases  as  to  the  track 
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of  the  wagon  injured  or  destroyed  in  such  a  collision,  and  a 
defense  on  that  ground  would  obviously  receive  no  considera- 
tion. 

The  cases  sustaining  the  ruling  of  the  trial  judge  on  this 
head  are  numerous.  They  are  cited  and  approved  by  leading 
text-writers  in  discussing  this  subject:  Bishop  on  Non-contract 
Law,  sees.  63,  64;  2  Wood  on  Railways,  sec.  318;  Beach  on 
Contributory  Negligence,  sec.  31;  Cooley  on  Torts,  2d  ed.,  178 
(155)  et  seq.,  and  notes.  On  principle,  as  well  as  by  the  weight 
of  authority,  the  ruling  of  the  trial  judge  was  correct. 

The  station  at  which  this  accident  happened  was  located 
upon  an  embankment  elevated  above  the  public  road,  which 
crosses  the  railroad  under  a  bridge  carrying  the  railroad  over 
the  public  road.  The  company  had  a  depot  building  for  the 
reception  of  passengers  on  a  level  with  the  track  on  the  north 
Bide  of  its  track.  At  the  west  end  of  this  building  there  were 
steps  for  the  accommodation  of  passengers,  leading  down  to 
the  public  road.  On  the  south  side  of  the  embankment  there 
was  a  stairway,  leading  also  to  the  public  road,  built  by  pri- 
vate persons  residing  in  that  neighborhood,  for  their  own  con- 
venience, and  used  by  passengers  as  means  of  access  to  and 
from  the  station.  The  company  did  not  construct  or  keep  this 
stairway  in  repair.  The  stairway  rested  against  the  embank- 
ment of  the  railroad;  it  was  on  the  company's  grounds,  and 
led  to  the  public  street.  From  the  depot  building  to  the  top 
of  the  stairway  there  was  a  gravel  walk,  and  the  employees  of 
the  company  tesified  that  the  passage  was  kept  free  and  opened 
and  unobstructed.  It  was,  apparently,  a  way  provided  as  a 
means  of  access  to  and  from  the  company's  depot  grounds. 

On  the  occasion  when  the  plaintiff  received  her  injury,  the 
train  reached  the  station  at  9:35.  The  night  was  dark 
and  stormy.  There  is  no  light  in  or  about  the  depot  build- 
ing, and  no  person  there  to  direct  passengers  as  to  the  way 
to  leave  the  depot  grounds.  The  plaintiff,  in  crossing  the 
tracks  on  her  way  to  the  stairway,  fell  over  some  timber  and 
received  the  injury  for  which  she  sues.  The  plaintiff  testified 
that  the  only  time  she  was  at  that  depot  before  that  night  she 
used  this  stairway,  and  that  she  knew  of  no  other  passage  to 
or  from  the  depot. 

The  judge  submitted  to  the  jury  the  question  whether  the 
plaintiff  was  justified  in  using  this  way  out  from  the  depot,  in 
this  language:  "Did  the  plaintiff  do  right  in  taking  this  way 
out?     That  depends  upon  the  question  whether  this  way  of 
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passage  was  there  by  the  recognition,  procurement,  or  assent 
of  the  company  as  a  means  for  the  entrance  and  exit  of  pas- 
sengers. Proof  of  such  approval  by  the  company,  or  of  its 
recognition,  need  not  be  made  by  any  resolution  or  declaration 
of  the  company,  or  of  its  agents.  If,  to  persons  of  ordinary 
understanding  and  discernment,  it  appeared  to  be  such  a  way, 
and  by  the  company  it  was  allowed  to  remain  and  be  in  use 
by  passengers  going  to  or  from  trains,  any  one  going  to  and 
from  a  train  as  a  passenger  was  authorized  to  make  use  of  it. 
If  the  company  permitted  it  to  be  done  openly,  so  that  persons 
of  reasonable  judgment  and  discernment  would  conclude  it  to 
be  a  means  of  entrance  and  exit,  then  any  passenger  was 
authorized  to  take  it  and  use  it.  It  is  submitted  to  you  as  a 
question  of  fact,  whether,  to  an  ordinary  observer,  this  was 
held  out  as  one  of  the  passage-ways  from  the  depot  to  the 
public  street.  If  so,  any  passenger,  unwarned,  might  use  it 
as  such.  If  you  should  so  find,  it  is  entirely  immaterial  who 
built  the  stairway  or  who  kept  it  in  repair." 

The  duty  of  a  railroad  company  as  a  carrier  of  passengers 
does  not  end  when  the  passenger  is  safely  carried  to  the  place 
of  his  destination.  The  company  must  also  provide  safe 
means  for  access  to  and  from  its  station  for  the  use  of  passen- 
gers, and  passengers  have  a  right  to  assume  that  the  means  of 
access  provided  are  reasonably  safe.  If  there  be  two  ways, 
one  of  which  is  faulty  in  construction  or  repair,  a  passenger 
using  it,  and  injured  by  its  faulty  condition,  will  not  be  de- 
barred of  his  action,  although  the  other,  which  he  might  have 
used,  was  safer:  Longmore  v.  Great  Western  R.  R.  Co.,  19  Com. 
B.,  N.  S.,  183.  A  company  having  provided  one  safe  and  con- 
venient way  of  ingress  and  egress  to  and  from  its  station  may, 
as  contended  for  by  the  company's  counsel,  suffer  private  per- 
sons, for  their  own  convenience,  to  have  and  use  another  way 
of  access  across  its  depot  grounds,  and  it  may  be  that  those 
who  use  such  a  way  will  do  so  at  their  peril,  if  they  have  no- 
tice of  the  private  character  of  the  way.  But  that  is  not  this 
case.  The  passage-way  taken  by  the  plaintiff  led  to  the  pub- 
lic street,  and  had  every  indication  of  having  been  provided 
for  use  by  the  public  as  a  way  to  and  from  the  station.  Under 
the  charge  of  the  court  and  the  finding  of  the  jury,  it  must  be 
taken  to  be  the  fact  that  this  way  of  passage  was  there  by 
recognition,  procurement,  or  consent  of  the  company,  and  that 
by  sufferance  and  use  it  had  obtained  such  an  appearance  of 
a  passage-way  passengers  were  invited  to  use,  and  that  persons 
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of  reasonable  judgment  and  discernment  would  conclude  it  to 
be  a  means  of  entrance  and  egress.  It  was  of  a  passage-way 
having  these  characteristics  that  the  judge  said  that  it  was 
immaterial  who  built  the  stairway  or  who  kept  it  in  repair. 

In  Beard  v.  Connecticut  etc.  R.  R.  Co.,  48  Vt.  101,  there  was 
a  stairway  for  passengers  through  the  company's  depot  build- 
ing, and  also  a  stairway  at  each  end  of  the  passenger  platform. 
The  stairway  at  the  north  end  was  opened  at  the  top,  and  there 
was  nothing  to  indicate  that  it  was  not  for  the  use  of  passen- 
gers. In  fact,  that  stairway  was  built  by  an  express  company, 
and  was  used  exclusively  by  the  express  company  for  remov- 
ing express  freight,  and  opened  into  the  street,  over  a  platform 
for  loading  and  unloading  express-wagons.  The  plaintiff,  a 
passenger,  in  attempting  to  pass  down  the  stairway  in  the 
dark,  fell  and  was  injured.  For  this  injury  she  sued  the  rail- 
road company.  The  defendant's  counsel  requested  the  trial 
judge  to  charge  the  jury  that  the  plaintiff  could  not  recover 
unless  she  showed  that  the  lower  platform,  in  stepping  from 
which  she  was  injured,  was  on  the  defendant's  premises.  The 
court  declined  to  so  instruct  the  jury,  but  told  the  jury  that 
the  plaintiff,  to  recover,  must  establish  that  the  company  was 
guilty  of  negligence  in  leaving  the  stairway,  where  it  left  the 
upper  platform,  open,  and  without  any  guard  or  notice  to  warn 
passengers  that  the  stairway  was  not  to  be  used  as  a  way  of 
passage  to  the  street  below,  and  that  she  was  injured  by  such 
negligence  or  want  of  care  on  the  part  of  the  defendant,  with- 
out any  neglect  or  want  of  care  on  her  part  contributing  to  the 
injury.  This  instruction  was  held  to  be  correct.  The  court. 
in  sustaining  the  instructions  of  the  trial  judge,  speaking  of 
the  likelihood  of  a  stranger  to  regard  that  stairway  as  de- 
signed to  furnish  a  safe  way  of  getting  to  the  street,  said:  "  II 
not  so  designed,  and  it  was  unsafe  to  a  stranger  for  such  a 
purpose  in  the  darkness,  it  was  the  duty  of  the  defendant 
to  forefend  against  injury  by  closing  up  the  head  of  the 
stairs,  or  by  notifying  in  some  effectual  way  against  using 
those  stairs  for  getting  to  the  street In  view  of  the  un- 
questionable law,  the  request  to  which  the  exception  was  taken 
seems  frivolous.  The  open  stairs  on  the  margin  of  the  plat- 
form led  the  plaintiff,  without  fault  on  her  part,  to  the  point 

of  harm The  fact  that  the  bottom  of  the  pitfall  on 

which  the  plaintiff  landed,  and  thereby  received  hurt,  wa& 
beyond  the  line  of  ownership  of  the  defendant  neither  relieved 
the  duty  nor  mitigated  the  fault  of  the  defendant." 
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In  the  case  in  hand,  contributory  negligence  by  the  plaintiff 
was  negatived  by  the  jury.  The  case  is  here  solely  on  the  use 
of  the  passage-way  by  the  plaintiff,  and  the  duty  of  the  com- 
pany with  regard  to  its  condition  and  safety.  We  think  the 
instruction  of  the  trial  judge  on  that  subject  was  correct.  A 
passage-way  having  the  characteristics  mentioned  by  the 
judge  became,  by  the  company's  act,  a  passage-way  which 
passengers  were  invited  to  use,  with  respect  to  which  the  com- 
pany was  under  a  duty  to  have  it  kept  reasonably  safe  for  use. 
A  passenger  using  the  way  under  such  an  invitation  was  not 
bound  to  inquire  by  whose  contributions  the  stairway  was 
erected  or  maintained.  Nor  was  the  company  absolved  from 
its  duty  in  the  premises  by  the  fact  that  it  erected  and  mainL- 
tained,  at  its  own  expense,  another  way  of  exit. 

The  other  exceptions  on  the  record  have  been  examined. 
We  find  no  error  in  the  conduct  of  the  trial,  and  the  judgment 
should  be  aflBrmed.  

Caeriers  of  Passengers,  Care  Required  of.  —  Railways,  as  carriers 
of  passengers,  are  bound  to  keep  the  platforms  of  their  stations  in  a  safe  con- 
dition for  persons  to  enter  and  leave  the  cars:  Pennsylvania  Co.  v.  Marion,  123 
Ind.  415;  18  Am.  St.  Rep.  330,  and  note. 

Sunday  —  Negliqknce.  —  Disobedience  of  the  Sunday  law  is  not  a  good 
defense  to  an  action  by  one  who  has  been  injured  through  the  negligence  of 
a  railroad  company  upon  whose  cars  he  was  riding  as  a  passenger:  Louisville 
€te.  Ky  Co.  t.  Budc,  116  Ind.  566;  9  Am.  St  Rep.  883,  and  note. 


Eisner  v.  Heileman. 

[52  New  Jebsbt  Law,  878.1 
PaAtTDirLBNT  CONVEYANCES.  —  FRAUDULENT  JUDGMENT  Debtob  Cannot  re- 
gain his  own  property  which  he  has  attempted  to  put  beyond  the  reach 
of  creditors,  by  purchasing  it  through  another,  under  a  subsequent  judg- 
ment against  himself;  and  the  purchase-money  so  paid  by  him  will  be 
regarded  as  having  been  paid  in  satisfaction  of  his  just  obligations. 

T.  J.  Middleton  and  John  W.  Wescott,  for  the  plaintiffs  in 
error. 

P.  V.  Voorhees,  for  the  defendant  in  error. 

Van  Syckel,  J.  This  action  was  instituted  in  the  Cam- 
den circuit  court  by  Heileman  to  recover  possession  of  lands 
in  the  county  of  Camden. 

The  plaintiff  derived  his  title  to  the  lands  through  a  deed 
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from  the  sheriff  to  him,  dated  February  9,  1885.  The  sheriff 
sold  by  virtue  of  an  execution  issued  upon  a  judgment  recov- 
ered March  27,  1882,  by  one  Witham  against  Frederick 
Fisher, 

The  defendant's  title  rested  upon  a  deed  made  by  said 
Frederick  Fisher  to  said  Francis  Frey  shortly  prior  to  the 
rendition  of  said  judgment. 

Heileman,  in  support  of  his  action,  showed,  on  the  trial 
below,  that  the  conveyance  by  Fisher  to  Frey  was  for  the 
purpose  of  hindering  and  delaying  Witham  in  the  collection 
of  his  said  debt,  and  therefore  void. 

In  this  aspect  of  the  case,  no  doubt  could  be  entertained  of 
Heileman's  right  to  recover. 

But  on  the  trial  below  Frey  offered  to  show  that  Heileman 
purchased  at  the  sheriff's  sale  for  and  on  behalf  of  Fisher, 
the  fraudulent  debtor,  and  that  although  the  sheriff's  deed 
was  made  to  Heileman,  the  consideration  money  was  fur- 
nished by  Fisher  to  Heileman,  who  held  the  title  for  Fisher. 

This  evidence  was  overruled  by  the  trial  judge,  and  there- 
upon judgment  was  recovered  by  Heileman. 

I  am  of  opinion  that  there  was  error  in  excluding  this  evi- 
dence. 

In  determining  the  competency  of  the  proposed  defense,  we 
Tiiust  regard  Heileman  and  Fisher  as  one  and  the  same  per- 
son. 

This,  then,  was  the  posture  in  which  the  offered  evidence 
would  have  presented  the  case:  Fisher,  in  the  name  of  Heile- 
man, was  attempting  to  overthrow  a  prior  title  derived  from 
himself,  by  setting  up  his  own  fraud.  Frey's  title  was  para- 
mount according  to  date,  and  it  could  be  postponed  to  the 
title  acquired  through  the  sheriff's  deed  only  by  showing 
Fisher's  fraud.  As  against  Fisher,  the  conveyance  by  him 
to  Frey  is  good.  Fisher  would  have  no  standing  in  a  court 
of  equity  to  put  aside  his  own  deed,  nor  could  his  fraudulent 
grantee  appeal  successfully  to  such  a  tribunal  to  lend  him  its 
aid  in  resisting  any  proceeding  which  Fisher  might  institute 
in  a  court  of  law.  It  is  against  the  policy  of  the  law  to  per- 
mit the  fraudulent  debtor  to  regain  the  property  which  he  has 
attempted  to  put  beyond  the  reach  of  the  creditor.  Therefore, 
neither  in  a  court  of  law  or  equity  is  he  permitted  to  set  up 
bis  own  fraud  in  avoidance  of  the  deed  which  stands  in  his 
way.  If  the  scheme  resorted  to  in  this  case  could  prevail,  the 
effect  of  this  salutary  rule  for  the  suppression  of  fraud  will  be 
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greatly  diminished,  and  the  fraud-doer  will  experience  little 
difficulty  in  dispossessing  his  fraudulent  grantee. 

In  consequence  of  the  attempted  fraud,  the  law  will  regard 
this  transaction  as  if  no  sale  had  been  made  under  the  judg- 
ment, and  as  if  the  fraudulent  debtor  had  paid  his  money 
through  Heileman  in  satisfaction  of  his  just  obligation.  No 
valid  title  could  pass  to  the  debtor,  nor  to  Heileman,  who 
€tood  for  him,  by  this  device,  conceived  in  fraud  on  his  part. 
The  legal  title  cannot  prevail  which  has  its  inception  in  a 
contrivance  which  the  law  condemns;  it  comes  from  a  tainted 
source. 

Mulford  V.  Tunis,  35  N.  J.  L.  256,  is  relied  upon  to  support 
the  plaintiff's  case. 

The  cases  differ  in  this  material  respect.  In  Mulford  v. 
Tunis,  35  N.  J.  L.  256,  the  fraudulent  debtor's  lands  were  sold 
under  a  6oria /de  judgment  against  him  to  one  Pierson,  who 
had  no  complicity  with  him.  A  valid  legal  title  passed  to 
Pierson,  which  was  superior  to  the  title  of  the  debtor's  fraud- 
ulent grantee.  The  supreme  court  held  that  the  title  thus 
acquired  by  Pierson,  which  was  untainted  by  fraud,  could  not 
be  lost  by  his  attempt  to  transmit  it  to  Tunis,  his  grantee,  for 
a  consideration  paid  by  the  judgment  debtor.  The  title  of 
Mulford,  the  fraudulent  grantee  of  the  debtor,  was  superseded 
and  defeated  by  the  operation  of  the  sale  and  conveyance, 
under  the  judgment,  to  Pierson.  In  the  case  in  hand,  the 
fraud  of  the  debtor  rendered  the  sheriff's  sale  inoperative  to 
pass  the  title  for  his  benefit.  The  law  leaves  him  in  the  posi- 
tion he  made  for  himself  by  his  fraudulent  conveyance. 

The  judgment  below  should  therefore  be  reversed. 


Fraudulent  Conveyances.  — The  general  rule  is,  that  a  fraudulent  con- 
veyance is  valid  as  between  the  parties  thereto,  and  neither  can  urge  hia 
own  fraud  as  a  means  or  ground  of  escape  from  his  own  act  or  deed:  Note 
to  Carll  V.  Emtry,  12  Am,  St.  Rep.  517,  518. 
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CURRIB  V.  WaVERLY    AND    NeW    ToRK    BaY    EaIL- 

ROAD  Company, 

[52  New  Jersey  Law,  SSL] 

Eminent  Domain  —  Eulb  op  Compensation.  — It  is  an  established  rule,  in 
proceedings  for  the  condemnation  of  lands,  that  the  just  compensation 
which  the  land-owner  is  entitled  to  receive  for  his  land  and  the  dam- 
ages  thereto  must  be  limited  to  the  tract  a  portion  of  which  is  actually 
taken. 

Eminent  Domain  —  Mbasurb  ov  Damages.  —  The  mere  platting  of  laud 
into  blocks  on  a  map  does  not  divide  it  into  separate  tracts  so  as  to 
limit  the  owner's  damages  to  the  value  of  a  particular  block,  a  small 
parallelogram  of  which,  as  it  appears  on  the  map,  is  actually  taken 
under  the  right  of  eminent  domain. 

Eminent  Domain  —  Pkoof  of  Special  Valttb  or  Land  Condemned.  — The 
situation  and  surroundings  of  land  sought  for  railroad  purposes  may 
impart  to  it  a  special  commercial  value  for  such  purposes  generally,  and 
the  owner  may  show  such  special  value,  and  reap  the  benefit  of  it,  when 
called  upon  to  part  with  his  land  by  the  compulsory  process  of  condem- 
nation. 

Eminent  Dojiain  —  Compensation.  —  Ritlb  Applicable  to  Condemnation 
OF  Land  to  Quasi  Public  Uses  is,  that  the  owner  shall  be  given,  by 
way  of  compensation  for  his  land,  its  fair  price  for  any  use  for  which 
it  has  a  commercial  value  of  its  own  in  the  immediate  present,  or  in 
reasonable  anticipation  in  the  near  future.  The  owner  is  to  be  com- 
pensated for  the  deprivation  of  any  existing  value. 

Eminent  Domain  —  Rule  of  Compensation.  —  The  rule  that  the  special 
advantage  of  the  land  to  the  party  acquiring  it  by  condemnation  by 
right  of  eminent  domain  shall  not  add  to  the  compensation  to  be  paid 
the  land-owner  applies  to  cases  where  the  taking  which  is  advanta- 
geous to  the  taker  is  not  peculiarly  disadvantageous  to  the  seller.  If, 
however,  the  advantageous  feature  is  of  such  a  nature  that  it  is  of 
special  commercial  value  in  the  hands  of  either,  then  one  cannot  take 
it  from  the  other  without  paying  for  such  special  value. 

Randolph,  Condict,  and  Black,  for  the  plaintiff  in  error. 

Vredenburgh  and  Oarretson,  for  the  defendant  in  error. 

Garrison,  J.  This  writ  of  error  brings  up  the  circuit 
record  of  an  issue  tried  upon  an  appeal  from  the  award  of 
commissioners  appointed  to  condemn  the  lands  of  Mungo  J. 
Currie,  upon  the  application  of  the  Waverly  and  New  York 
Bay  Railroad  Company.  The  land-owner  is  the  plaintiff  in 
error.  The  land  taken  for  railroad  purposes  is  a  strip  one 
hundred  feet  in  width  and  seven  hundred  and  seventy  feet  in 
length,  lying  near,  but  not  fronting  upon,  New  York  Bay. 
The  strip  in  question  is  part  of  a  tract  of  several  acres  belong- 
ing to  the  same  owner.  This  tract  had  been  platted  by  its 
owner  into  town  lots,  and   delineated   upon   a  map  showing 
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Btreets  and  avenues.  In  1885  lots  were  offered  at  public  sale 
by  this  map,  but  no  lots  abutting  upon  the  avenues  adjacent 
to  the  strip  in  question  have  been  sold.  The  route  selected 
by  the  railroad  runs  parallel  with  and  in  immediate  adja- 
cency to  an  avenue  marked  upon  this  map  as  Fifty-second 
Street.  The  block  upon  which  the  route  is  located  is  bounded, 
upon  this  map,  by  Fifty-second  Street  upon  one  side,  and  by 
Fifty-third  Street  upon  the  other,  and  is  the  only  block  any 
portion  of  which  is  actually  taken  by  the  railroad.  In  this 
situation  of  affairs,  the  jury  were  instructed  by  the  trial  court 
that  the  damages  to  be  awarded  to  the  land-owner  must  be 
limited  to  the  particular  block  a  portion  of  which,  as  shown 
upon  the  map,  was  actually  taken,  unless  it  appeared  from 
the  evidence  that  the  owner  was  using  that  block,  in  common 
with  the  rest  of  his  lands,  for  a  single  use.  In  explaining 
this  instruction  to  the  jury,  the  court  used  two  illustrations. 
The  jury  was  told  that  if  the  owner  had  a  factory  that  cov- 
ered three  or  four  of  these  blocks,  and  was  using  that  factory 
as  an  entirety,  then  the  block  taken  would  not  be  the  limit 
for  assessing  damages.  The  other  illustration  was  that  of  a 
farmer  who,  having  mapped  his  farm  into  blocks,  continued 
to  cultivate  it  as  a  unit. 

The  propriety  of  the  rule  of  damages  thus  laid  down  is  the 
subject  of  a  specific  exception  to  the  judge's  charge. 

It  is  an  established  rule  of  law,  in  proceedings  for  con- 
demnation of  land,  that  the  just  compensation  which  the 
land-owner  is  entitled  to  receive  for  his  lands  and  damages 
thereto  must  be  limited  to  the  tract  a  portion  of  which  is 
actually  taken.  The  propriety  of  this  rule  is  quite  apparent. 
It  is  solely  by  virtue  of  his  ownership  of  the  tract  invaded 
that  the  owner  is  entitled  to  incidental  damages.  His  own- 
ership of  other  lands  is  without  legal  significance.  Within 
the  tract  thus  owned  his  rights  are  twofold:  1.  He  is  to  be 
paid  the  value  of  the  land  included  in  the  petition  of  the 
condemning  agent;  and  2.  He  is  entitled  to  an  award  of  such 
damages  as  result  to  the  residue  of  his  tract.  In  the  appli- 
cation of  this  rule,  no  practical  difficulty  can  arise  where 
the  tract  is  bounded  by  the  lands  of  others.  The  difficulty, 
in  so  far  as  it  has  arisen  hitherto,  is  in  those  cases  in  which 
the  owner  of  several  blocks  of  land  separated  from  each 
other  by  public  highways  has  claimed  compensation  for  land 
taken  in  one  block,  and  also  incidental  damages  to  his  adja- 
cent parcels.     The  question  thus  presented  is  said  to  have 
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been  decided  adversely  to  the  claim  of  the  land-owner  in  the 
case  of  Matter  of  New  York  Central  R.  R.  Co.,  6  Hun,  149. 
That  case  decides  that  in  the  city  of  New  York  blocks  of 
building  lots  are  separate  tracts,  and  that  no  tract  can  be  re- 
garded as  incidentally  injured  save  only  the  particular  one 
out  of  which  the  land  required  by  the  railroad  company  is  in 
fact  taken.  The  value  of  this  case  as  an  authority  upon  the 
point  under  consideration  is,  however,  greatly  impaired,  if  not 
altogether  destroyed,  by  the  fact  that  by  virtue  of  an  act  of 
the  legislature  of  New  York  passed  in  1813  the  fee  to  the 
streets  and  other  public  lands  in  the  city  of  New  York  is 
vested  in  the  municipality:  Kellinger  v.  Forty-second  St.  etc 
R.  R.  Co.,  50  N.  Y.  206.  For  obvious  reasons,  this  case  fur- 
nishes no  controlling  principle  applicable  to  those  jurisdictions 
in  which  an  owner  may  assert  absolute  continuity  of  title  to 
abutting  lands  lying  upon  opposite  sides  of  a  public  highway; 
Salter  v.  Jonas,  39  N.  J.  L.  469;  23  Am.  Rep.  220;  Pennsylva- 
nia R.  R.  Co.  V.  Ayres,  50  N.  J.  L.  660;  Ayres  v.  Pennsylvania 
R.  R.  Co.,  52  N.  J.  L.  405.  Indeed,  a  contrary  view  obtained 
recognition  in  the  supreme  court  of  this  state  in  the  case  of 
Somerville  and  Boston  R.  R.  Co.  v.  Doughty,  22  N.  J.  L.  495. 

The  present  case,  however,  does  not  call  for  a  decision  upon 
this  point.  The  question  now  before  us  is,  not  what  would  be 
the  rule  of  damages  where  the  owner's  tract  is  actually  sub- 
divided by  public  highways,  but  whether  the  delineation  of 
proposed  subdivisions  upon  a  map  shall  have  the  effect  of 
limiting  incidental  damages  to  a  particular  block  shown  upon 
such  map.  The  question  thus  presented  is  quite  apart  from 
the  rights  which  a  vendee  purchasing  by  such  map  acquires 
against  his  vendor.  As  the  case  comes  before  us,  there  is 
nothing  actually  upon  the  ground,  nor  is  there  anything  con- 
structively in  the  conduct  of  the  owner,  to  break  the  previous 
unity  of  his  title  over  his  entire  tract.  The  fee  in  the  lands 
marked  "streets"  upon  the  map,  which  would  have  remained 
in  him  even  if  an  easement  had  actually  attached,  is  as  yet 
in  him,  unsubjected  to  any  burden  which  an  invading  cor- 
poration can  set  up  as  the  legal  limit  of  the  territory  over 
which  the  rule  of  resulting  damages  may  extend.  If  dam- 
ages are  to  be  confined  to  a  small  parallelogram  of  land  out 
of  a  tract  of  many  acres  similarly,  although  not  equally,  in- 
jured, it  must  be  either  because  the  land  thus  selected  is  in 
fact  a  separate  tract,  or  because,  by  virtue  of  some  rule  of 
law,  it  must  be  so  regarded.     In  the  present  case,  neither  of 
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these  conditions  exists.  The  instruction,  therefore,  that  the 
owner's  damages  must  be  limited  to  a  particular  block  de- 
lineated upon  his  map,  unless  he  could,  by  evidence,  show  an 
actual  and  contra  user,  was  giving  to  the  mere  act  of  platting 
of  the  land  upon  paper  an  effect  in  excess  of  its  legal  import. 
The  presumption  of  law  thus  assumed  threw  upon  the  owner 
of  the  lands  a  burden  of  proof  which  must  be  regarded  as  in- 
jurious to  his  property  rights.  For  the  correction  of  this  error 
there  must  be  a  new  trial. 

A  further  question  is  presented  upon  this  record.  Upon 
the  trial  of  the  appeal,  a  line  of  proof  was  offered  by  the 
land-owner,  which  was  overruled,  and  a  bill  of  exceptions 
allowed.  The  offer  was  to  prove,  in  respect  to  the  lands 
taken,  a  number  of  matters  tending  to  show  that  it  i)ossossoJ 
a  special  value  for  railroad  purposes  generally,  irrespective  of 
its  individual  advantages  to  the  defendant  in  error.  Some 
of  the  matters  thus  offered  were  purely  speculative  opinions, 
while  others  were  conclusions  from  undisclosed  facts.  Such 
offers  were  properly  overruled.  There  were,  however,  offers 
which  we  think  were  improperly  rejected.  Among  other 
things,  the  land-owner  offered  proof  upon  the  following  points: 
1.  That  more  than  two  tliirds  of  the  land  in  Hudson  County 
lying  upon  the  New  York  Bay  was  occupied  as  railroad 
termini;  2.  The  situation  of  the  land  in  question  in  relation 
to  this  water-front;  3.  The  width  of  the  territory  thus  avail- 
able; 4.  The  relation  of  tlie  land  in  question  to  that  portion 
of  New  York  Bay  as  yet  unappropriated  for  railroad  pur- 
poses. These  offers  were  overruled,  not  because  they  were 
unsusceptible  of  proof,  but  because  they  were  regarded  as  not 
proper  subjects  for  the  consideration  of  the  jury  in  estimating 
the  amount  of  their  award.  Tiie  propriety  of  this  ruling  is 
before  us  upon  this  recerd.  In  substance,  the  land-owner 
offered  to  show  to  the  jury  the  situation  and  surroundings  of 
the  land  in  question,  with  reference  to  its  special  availability 
as  a  railroad  approach  to  an  established  center  of  commerce. 
His  contention  was,  that  if  this  availability  could  be  shown, 
it  gave  to  his  lands  a  pecuniary  value  for  this  purjio.se  for 
which,  as  their  owner,  he  was  entitled  to  be  paid.  In  the 
aspect  in  which  the  case  comes  before  us,  we  must  assume 
that  such  an  availability  existed,  and  that  it  could  have  been 
shown.  The  rule  is  imperative  that  where  an  offer  is  made 
and  iijected,  those  things  irmst  be  considered  as  true  which 
the  plaintiff  in  error  offered  to  prove  and  was  not  permitted 
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to  prove:  Peak  v.  Slate,  50  N.  J.  L.  179,  219;  Peacock  v.  State^ 
50  N.  J.  L.  653,  655;  Scotland  County  v.  Hill,  112  U.  S.  183, 
186.  The  questions  raised  by  this  ruling  are:  1.  May  the 
situation  and  surroundings  of  land  sought  for  railroad  pur- 
poses impart  to  it  a  special  value  for  such  purposes  generally? 
2.  If  such  special  value  is  shown,  may  the  owner  reap  the 
benefit  of  it  when  called  upon  to  part  with  his  land  by  the 
compulsory  process  of  condemnation?  That  land  near  a 
center  of  trade  increases  in  value  with  the  growth  of  com- 
merce, and  in  the  line  of  its  requirements,  is  not  more  self- 
evident  than  that  as  the  locations  for  railroad  access  to  such 
a  center  are  taken  up  and  occupied,  the  residue  of  the  lands 
available  for  such  purposes  increases  in  special  value  in  pro- 
portion to  the  demand  thus  created  and  to  the  scarcity  thus 
produced.  From  the  same  elements  of  common  knowledge, 
it  results  that  the  value  arising  from  this  situation  of  aflFairs 
is  an  existing  value,  inherent  in  the  residue  of  such  lands  at 
whatever  time  any  portion  of  such  residue  is  sought  by  a  new 
claimant  for  railroad  facilities. 

It  would  be  contrary  to  economic  law  and  repellent  to  com- 
mon justice  to  permit  the  fact  that  the  lands  are  selected  by 
a  public  agent  because  of  this  availability  to  strip  them  of  any 
element  of  value  which,  independently  of  the  new-comer  and 
prior  to  his  advent,  they  possessed.  The  fact  that  the  special 
value  acquired  by  lands  thus  situated  has  arisen  from  their 
availibility  for  purposes  similar  to  those  to  which  the  con- 
demning party  proposes  to  put  them  is  without  significance. 
Such  an  availability  is  not  special  to  this  one  carrier;  it  is 
general  to  all  who  are  engaged,  and  to  all  who  may  be  en- 
gaged, in  similar  enterprises,  whose  existence  and  whose 
presence  as  a  class  at  or  near  these  lands  became  an  admitted 
fact  by  the  rejection  of  testimony  competent  to  prove  it. 
Whether  this  circumstance  does  or  does  not  impart  an  appre- 
ciable money  value  to  any  given  piece  of  land  is  a  pure  ques- 
tion of  fact,  and  must  be  treated  as  such.  Our  present 
concern  is  to  discover  by  what  rule  of  law  applicable  to  inves- 
tigations of  this  character  the  jury  are  excluded  from  passing 
upon  this  element  of  value,  if  in  fact  it  exists.  The  rule  of 
law  applicable  to  the  condemnation  of  land  to  these  quad 
public  uses  is,  that  its  owner  shall  be  given,  by  way  of  compen- 
sation for  his  land,  its  fair  price  for  any  use  for  which  it  has  a 
commercial  value  of  its  own  in  the  immediate  present  or  in 
reasonable    anticipation   in    the    near   future.     It  is    for   the 
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owner's  deprivation  of  any  existing  value  that  he  is  to  be  com- 
pensated. Neither  the  individual  advantages  to  the  party 
acquiring  the  land,  nor  the  necessity  of  its  acquisition,  can  be 
considered  in  computing  the  loss  of  the  land  to  the  owner;  but 
there  is  nothing  in  this  principle  which  I  have  stated  as  favor- 
able to  the  public  agent,  as  the  law  admits,  which  will  enable 
a  condemning  party  to  take,  without  payment,  land  values 
not  created  by  it  nor  based  upon  its  advantage  or  necessity, 
but  which,  on  the  contrary,  antedated  its  advent,  and  owe 
their  existence  to  natural  situation  and  growth  of  trade,  and 
the  general  economic  laws  underlying  all  commercial  values. 
The  rule  that  the  special  advantage  of  the  land  to  the  acquir- 
ing corporation  shall  not  add  to  the  compensation  to  be  paid 
the  land-owner  applies  to  cases  where  the  taking,  which  is 
advantageous  to  the  purchaser,  is  not  pecuniarily  disadvan- 
tageous to  the  seller.  If,  however,  the  advantageous  feature  is 
of  such  a  nature  that  it  is  of  commercial  value  in  the  hands  of 
either,  then  one  cannot  take  it  from  the  other  without  paying 
for  it. 

These  views  are  in  entire  harmony  with  the  principle  laid 
down  by  the  supreme  federal  court  in  Mississippi  etc.  Boom  Co. 
V.  Patterson,  98  U.  S.  403,  where  it  was  held  that  the  situation 
of  certain  islands,  with  reference  to  their  special  adaptability  to 
booming  purposes,  might  be  shown  as  a  circumstance  which 
the  owner  had  a  right  to  insist  upon  as  an  element  in  estimating 
the  value  of  his  lands.  Similar  views  have  been  expressed  in 
many  of  the  state  courts;  Trustees  of  College  Point  v.  Dennett,  5 
Thomp.  &  C.  217;  2  Hun,  669;  Chicago  etc.  R.  R.  Co.  v.  Jacobs, 
110  111.415;  Gardner  v.  Brookline,  127  Mass.  358,  363;  Haslam 
V.  Galena  etc.  R.  R.  Co.,  64  111.  353;  Young  v.  Harrison,  17  Ga. 
SO;  Calumet  River  R'y  Co.  v.  Moore,  124  111.  329. 

In  In  re  New  York,  Lackawanna  etc.  R.  R.  Co.,  27  Hun,  116,  the 
court  goes  to  a  much  greater  length  in  applying  this  principle 
than  is  necessary  for  its  support  in  cases  like  that  before  us. 
In  that  case  the  owner  of  an  abandoned  canal-bed  successfully 
maintained  an  award  based  upon  its  special  adaptability  to 
railroad  purposes.  I  do  not  feel  called  upon  to  express  any 
opinion  as  to  the  propriety  of  the  application  made  of  the  law 
to  the  facts  of  that  case.  The  correct  principle  was,  however, 
recognized  by  the  court,  and  for  that  alone  the  case  is  now 
cited  with  approval. 

To  the  same  end  may  be  cited  Goodin  v.  Cincinnati  etc.  Co., 
18  Ohio  St.  181;  98  Am.  Dec.  95;  Cohen  v.  St.  Louis  etc.  R.  R. 
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Co.f  84  Kan.  158, 164;  55  Am.  Rep.  242;  Johnson  v.  Freeport  etc. 
Ry  Co.,  Ill  111.  413,  419;  Lake  Shore  and  Western  R'y  Co.  v. 
Chicago  etc.  R.  R.  Co.,  100  111.  21,  33. 

Under  the  law  as  thus  expounded,  the  land-owner  in  the 
present  case  should  have  been  permitted  to  produce  evidence 
as  to  the  situation  and  surroundings  of  his  land,  as  they  ex- 
isted at  the  time  of  the  location  of  the  company's  route,  for 
the  purpose  of  demonstrating,  if  he  was  able,  that  there  re- 
sulted to  his  land,  from  these  circumstances,  a  special  value 
growing  naturally  out  of  the  best  use  to  which,  from  its  situa- 
tion, it  was  presently  adapted.  Guarded  by  the  exclusion  of 
speculative  opinions  upon  the  one  hand,  and  of  the  individual 
advantages  to  the  condemning  agent  upon  the  other,  such  a 
course  will  best  secure  to  the  owner  of  the  lands  taken  that 
compensation  for  their  general  value  which  is  guaranteed 
by  the  constitution  whenever  private  property  is  taken  for  a 
public  use. 

A  further  ground  of  exception  was  the  admission  of  testi- 
mony as  to  the  price  at  which  a  witness,  who  was  a  stranger 
to  this  record,  had  offered  to  sell  to  another  stranger  a  piece  of 
land  belonging  to  yet  a  third  stranger,  but  adjoining  the  tract 
in  question.  The  proof  was  clearly  incompetent:  Montclair 
R.  R.  Co.  V.  Benson,  36  N.  J.  L.  557.  The  attention  of  the  court 
was  not,  however,  directed  to  any  special  ground  of  objection, 
and  it  is  evident  that  the  objection  was  deemed  to  be  addressed 
to  the  period  of  time  at  which  the  transaction  in  question  oc- 
curred. Had  the  reason  which  is  now  urged  been  presented 
at  the  time,  the  question  would,  in  all  probability,  have  been 
overruled.  A  general  objection  to  the  admission  of  testimony 
is  unavailing  upon  error:  Oliver  v.  Phelps,  20  N.  J.  L.  181, 

The  record  will  be  remitted,  and  a  venire  de  novo  awarded. 


Eminekt  Domain  —  Condemnation  of  Right  of  Wat.  for  Railroad. 
—  Who  must  he  CompenscUed.  —  A  railroad  taking  private  property  under  tha 
right  of  eminent  domain  must  compensate  the  owner  therefor:  Newman  v. 
Metropolitan  E.  R'y  Co.,  118  N.  Y.  618;  and  the  execution  of  a  bond  of  in- 
demnity is  not  sufficient  as  such  compensation:  Asher  v.  Louisville  etc.  R.  R. 
Co.,  87  Ky.  391;  Covington  etc  R'y  Co.  v.  Piel,  87  Ky.  267.  The  compensa- 
tion paid  the  owner  takes  the  place  of  the  land  taken,  with  respect  to  all  the 
rights  and  interests  dependent  upon  and  incident  to  it:  Utter  v.  Richmond, 
112  N.  Y.  610.  The  owner  of  the  land  at  the  date  of  its  taking,  or  his  as- 
signee, is  the  proper  person  to  be  compensated:  Smith  v.  Railway  Co.,  88 
Tenn.  611;  WMtaTcerv.  Leavenvwth  etc.  R.  R.  Co.,  41  Kan.  315.  However, 
B  tenant  for  years  has  such  an  interest  as  will  entitle  him  to  recover  conipen- 
sation-  P  r^tr  t  Btrl^ngton  etc.  R.  R.  Co.,  126  111.  436;  the  rule  being  that 
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the  damages  shonld  be  apportioned  between  the  owner  and  bis  tenant  for 
years:  Commiasionen  ▼.  Johnson^  66  Miss.  248.  A  settler  may  have  his 
homestead  interest  condemned,  bnt  mnst  be  fally  compensated  therefor:  Buv' 
lington  etc  R.  R.  Co.  v.  Johnson,  38  Kan.  142.  The  title  being  in  the  United 
States,  the  occupant  of  land  ander  a  timber-culture  claim  can  recover  only 
damages  for  the  diminished  value  of  his  interest,  not  for  the  diminished 
value  of  the  land  itself:  Chicago  etc  R.  R.  Co.  v.  Hurst,  41  Kan.  740.  Where 
two  persons  own  the  land,  but  after  the  filing  of  the  petition,  and  before  the 
appraisement,  one  buys  out  the  other's  interest,  he  is  entitled  to  the  whole 
compensation:  NortJieastern  etc.  R.  R.  Co.  v.  Frazier,  25  Neb.  42. 

Measure  of  Compensation — General  Rules. — Compensation  for  the  prop- 
erty injured  or  taken  must  be  estimated  with  reference  to  the  existing  con- 
dition  of  the  property  at  the  time;  and  the  owner  need  not  remove  buildings 
or  fixtures  in  order  to  lessen  his  damages:  Claeago  etc  R'y  Co.  v.  Ward,  128 
111.  .350.  The  rule  of  compensation,  generally,  is  the  difference  between  the 
value  of  the  land  before  the  construction  of  the  railroad  and  its  value  there- 
after,  uninfluenced  by  the  increase  or  decrease  in  property  values  of  sur- 
rounding tracts  of  land:  Omaha  etc.  R'y  Co.  v.  McDermott,  25  Neb.  714.  See 
also  extended  note  to  Ohio  etc.  R'y  Co.  v.  Wachter,  5  Am.  St.  Rep.  537-540; 
extended  note  to  Winona  etc  R.  R.  Co.  v.  Waldron,  88  Am.  Dec  113-121. 
One  method  of  ascertaining  the  just  compensation  in  such  cases  is  to  make 
an  estimation  as  if  the  owner  were  willing  to  sell  and  the  company  to  buy  the 
particular  land  at  that  'place  and  in  that  form,  together  with  any  incidental 
damages  that  might  naturally  result  to  other  lands  of  the  owner  by  the  tak- 
ing, with  interest  from  the  date  of  appropriation:  Alloway  v.  Nashville,  88 
Tenn.  510.  Evidence  of  offers  ,for  the  purchase  of  an  adjoining  lot  to  the 
one  taken  is  admissible  to  prove  its  market  value:  Muller  v.  Southern  Pac  B. 
R'y  Co.,  83  Cal.  241.  In  estimating  the  damages  to  the  owner,  occasioned  by 
the  appropriation  of  a  tract  or  a  portion  of  a  tract  of  land,  the  following  things 
may  be  taken  into  consideration:  The  value  of  the  land  in  connection  with  its 
appurtenances,  such  as  its  use  in  connection  with  an  adjoining  lot  upon  which 
is  a  coal-office  and  weighing-scales:  Chicago  etc  R'y  Co.  v.  Ward,  128  111.  350; 
the  diminution  of  the  value  of  the  land  as  a  place  of  business:  Grand  Rapids  etc 
R.  R.  Co.  V.  Weiden,  70  Mich.  391;  Muller  v.  Southern  Pac  B.  R'y  Co.,  83  Cal. 
241;  proximate  inconveniences  resulting  as  to  the  use  of  the  property,  when 
they  affect  the  market  value  of  the  same:  Sullivan  v.  North  Hudson  R.  R.  Co., 
51  N.  J.  L.  519;  Dudley  v.  Minnesota  etc.  R'y  Co.,  77  Iowa,  408;  such  as  incon- 
veniences by  reason  of  cuts,  excavations,  noise,  bell-ringing,  whistling,  blow- 
ing, smoke,  and  cinders:  Fort  Worth  etc.  R'y  Co.  v.  Pearce,  75  Tex.  281;  and 
danger  to  the  property  from  fire:  Leroy  etc.  R.  R.  Co.  v.  Ross,  40  Kan.  598. 
In  estimating  the  market  value  of  land  appropriated,  its  price  at  a  forced  sale 
is  not  the  measure  of  damages,  but  the  price  it  would  bring  after  a  reason- 
able time  at  a  private  sale;  and  its  value  for  a  particular  purpose  for  which 
it  has  not  been  used  may  be  considered:  San  Diego  Land  Co.  etc.  ▼.  Neale,  78 
Cal.  63;  Doud  v.  Mason  City  etc.  R'y  Co.,  76  Iowa,  438.  But  in  AUoioay  v. 
Nashville,  88  Tenn.  510,  it  was  decided  that  estimates  of  value  based  upon 
the  particular  adaptabilities  of  the  land  for  certain  purposes,  as  its  value  for 
a  stone  quarry  or  a  reservoir  site,  to  the  exclusion  of  other  elements  of  value, 
were  inadmissible. 

Rule  where  only  a  Part  of  the  Tract  is  Taken.  —  The  railroad  having 
appropriated  parts  of  certain  lots  in  a  block,  the  whole  of  which  was  owned 
by  one  person,  he  was  not  limited  in  his  recovery  of  compensation  to  the 
damages  merely  to  the  lots   touched  by  the  right  of  way,  but  was  entitled 
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to  recover  for  the  damages  occasioned  to  the  whole  block:  Cox  v.  Mason  City 
etc  /?'y  Co.,  77  Iowa,  21;  Chicago  etc.  R'y  Co.  v.  Ward,  128  111.  351.  So 
where  a  number  of  tracts  of  land  are  ased  together  and  farmed  aia  one  farm, 
the  injury  to  the  entire  farm  must  be  considered  in  estimating  the  owner's 
damage  by  reason  of  the  location  of  a  right  of  way  across  a  portion  thereof: 
Noi-lheastern  etc.  R.  R.  Co.  v.  Frazier,  25  Neb.  42;  Dudley  v.  Minnemta  etc 
R'y  Co.,  77  Iowa,  408;  Doud  v.  Mason  City  etc  R'y  Co.,  76  Iowa,  438;  Alloway 
V.  Nashville,  88  Tenn.  510;  note  to  Winona  etc.  R.  R.  Co.  v.  Waldron,  88  Am. 
Dec.  114,  119. 

Effect  of  BeneJUs  Aca-uing  to  the  Land-owner:  See  note  to  Symonds 
V.  Cincinnati,  45  Am.  Dec.  532-536;  note  to  PcUten  v.  Northern  etc  R'y 
Co.,  75  Am.  Dec.  616.  In  estimating  the  compensation  due  for  taking 
away  easements,  or  interfering  therewith,  the  benefits  accruing  to  abutting 
property  owners  by  the  construction  and  operation  of  a  railroad  along  a 
street  must  be  considered  as  well  as  the  damage  that  results  therefrom:  NeW' 
man  v.  Metropolitan  E.  R'y  Co.,  118  N.  Y.  619.  If  there  has  resulted  no  de- 
preciation in  the  value  of  a  lot,  the  owner  can  be  allowed  no  compensation: 
Muller  V.  Southern  Pac  B.  R'y  Co,  83  Cal.  241.  The  enhancement  in  value 
of  adjacent  lands  belonging  to  the  same  owner  cannot  be  considered:  New^ 
man  v.  Metropolitan  E.  R'y  Co.,  118  N.  Y.  618;  San  Diego  Land  Co.  v.  NeaU, 
78  Cal.  63. 

Speculative  Damages. — Merely  speculative  damages  should  not  be  con- 
sidered in  estimating  the  compensation  to  which  an  owner  is  entitled:  Note 
to  Winona  etc  ft.  R.  Co.  v.  Waldron,  88  Am.  Dec.  120,  121;  and  to  the  same 
effect  is  MuUer  v.  Southern  Pac  B.  R'y  Co.,  83  Cal.  241. 

Opinion  Evidence  as  to  the  Value  of  Land  Taken:  See  note  to  Winona 
etc  R.  R.  Co.  V.  Waldron,  88  Am.  Dec.  118,  119;  Omaha  v.  Kramer,  25 
Neb.  489;  13  Am.  St.  Rep.  504,  and  note.  Persons  familiar  with  the 
valne  of  a  particular  piece  of  land  across  which  a  railroad  has  been  built 
may  testify  as  to  the  value  of  the  same  immediately  before  its  appropriation 
and  its  value  immediately  thereafter:  Blakeley  v.  Chicago  etc.  R.  R.  Co.,  23 
Neb.  207.  Farmers  residing  near  and  who  know  the  capacity  of  the  land 
may  give  their  opinions  as  to  its  value,  even  though  they  do  not  know  of  any 
sale  of  a  farm  in  the  neighborhood:  Kansas  City  etc  R.  R.  Co.  v.  Baird,  41 
Kan.  69;  Kansas  City  etc  R.  R.  Co.  v.  Ehret,  41  Kan.  22;  but  a  fanner  not 
engaged  in  buying  and  selling  farm  lands,  not  conversant  with  the  market 
values  of  farm  lands  in  that  vicinity,  and  not  knowing  the  capacity  and  fer- 
tility of  the  farm,  cannot  give  his  opinion  as  to  the  value  thereof  after  its 
partial  appropriation  as  a  right  of  way  by  a  railway  company:  Leroy  etc  R.  R. 
Co.  v.  Ross,  40  Kan.  598;  Ottaioa  etc  R'y  Co.  v.  Fislier,  42  Kan.  675.  The 
■  opinion  of  the  witness  should  be  as  to  the  value  of  the  land,  not  as  to  the 
damage  thereto:  Ottawa  etc  R'y  Co,  v.  Adolph,  41  Kan.  601;  and  the  proper 
question  is  to  ask  him  what  is  the  difference  in  the  values  of  the  land  before 
and  after  the  railroad  was  built  across  it:  Sigafoos  v.  Minneapolis  etc .  R'y  Co., 
39  Minn.  8.  The  burden  of  proof  is  upon  defendant  to  establish  the  value  of 
land  taken  by  eminent  domain:  Monterey  Co.  v.  Cushing,  83  Cal.  507;  but  it 
devolves  upon  the  company  to  show  the  necessity  for  taking  it:  Grand  Rapids 
etc  R.  ft.  Co,  V.  Weiden,  70  Mich.  391. 
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Abbndeoth  v.  Manhattan  Eailway  Company. 

[122  New  York,  1.] 

Owner  or  A  Lot  Fronting  on  a  Street,  though  he  has  no  title  in  any  part 
of  the  lands  upon  which  such  street  is  located,  may  sustain  an  action  to 
recover  damages  resulting  to  him  from  an  obstruction  of  the  street  im- 
pairing in  a  substantial  degree  the  light  or  accessibility  of  his  premises, 
or  otherwise  occasioning  damage  or  annoyance  to  the  occupants  thereof. 

Stbekts  —  Constitutional  Law.  —  An  abutting  owner,  the  fee  of  the 
streets  being  in  the  city,  is  entitled  to  the  use  of  the  street,  and  neither 
the  legislature  nor  the  city  can  devote  it  to  purposes  inconsistent  with 
street  uses,  without  compensation.  An  abutting  owner  on  streets  pos- 
sesses, as  an  incident  to  such  ownership,  easements  of  light,  air,  and  ac- 
cess in  and  from  the  adjacent  streets,  for  the  benefit  of  his  abutting  lands, 
and  the  appurtenant  easements  and  outlying  rights  constitute  private 
property,  of  which  he  cannot  be  deprived  without  compensation. 

Constitutional  Law  —  Taking  of  PROPERTr,  What  is.  —  The  rights  of  an 
abutting  lot-owner  in  an  adjacent  street,  though  he  has  no  title  in  the 
lands  under  such  street,  are  private  property,  and  the  construction  and 
operation  of  an  elevated  railway  in  such  streets,  in  front  of  his  property, 
la  a  taking  of  his  rights  for  public  ixse. 

Streets.  —  Operation  of  an  Elevated  Railway  in  a  Public  Street  in 
Front  of  Plaintiff's  Premises,  whereby  a  large  portion  of  the  street 
is  filled,  and  the  light  is  seriously  impaired,  and  smoke,  steam,  and  cin- 
ders at  times  are  caused  to  enter  such  premises,  entitles  him  to  recover 
damages  for  the  injuries  thereby  inflicted,  though  he  does  not  have 
any  title  to  any  part  of  the  street,  and  the  construction  and  operation 
of  the  railway  were  authorized  by  an  act  of  the  legislature. 

Laches  in  Bringing  Action  to  Recover  Damages  sustained  by  the  plain- 
tiff from  the  erection  and  operation  of  an  elevated  railway  on  a  street  in 
front  of  his  premises  does  not  constitute  any  defense. 

Action  to  recover  damages  alleged  to  have  been  suffered  by 
the  plaintiff  from  the  construction  and  operation  of  an  elevated 
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railway  in  front  of  his  premises,  on  Pearl  Street,  in  the  city  of 
New  York,  and  to  restrain  the  further  operation  of  such  road. 
Plaintiff  acquired  title  to  his  property  in  1865.  In  1871  the 
New  York  Elevated  Railway  Company  was  incorporated,  and 
in  the  years  1877  and  1878  built  and  commenced  operating 
the  railway  of  which  complaint  is  made.  In  May,  1879,  it 
leased  the  right  to  the  New  York  Elevated  Railway  Company, 
by  which  it  was  subsequently  operated.  The  following  facts 
were  found  by  the  trial  court:  "  Pearl  Street,  in  front  of 
plaintiff's  said  premises,  is  forty-one  feet  wide  between  the 
house  lines;  and  the  sidewalk  is  from  nine  feet  eight  inches 
to  nine  feet  eleven  inches  wide.  The  elevated  railroad  struc- 
ture, erected  as  aforesaid  in  front  of  these  premises,  consisted 
of  a  double  row  of  hollow  latticed  iron  columns,  set  about  op- 
posite each  other  in  the  edges  of  the  sidewalk,  on  each  side  of 
the  street,  at  intervals  along  the  street  of  about  forty  feet,  each 
column  being  fifteen  inches  square,  standing  on  an  iron  plate 
about  eighteen  inches  square,  supported  by  a  foundation  of 
stone,  brick,  etc.,  beneath  the  surface  of  the  ground,  about  eight 
feet  deep  and  six  feet  square,  and  said  pairs  of  columns  being 
connected,  at  a  height  of  about  sixteen  feet  above  the  street,  with 
open-work  iron  cross-girders  about  twenty-two  feet  six  inches 
long,  three  feet  deep,  and  one  foot  wide  on  top,  upon  which, 
along  the  street,  were  placed  four  open-work  iron  longitudinal 
girders  about  three  and  one  half  feet  deep,  and  one  foot  wide 
on  top,  on  which  were  laid,  at  a  height  of  about  twenty-two 
feet  above  the  street,  two  railway  tracks,  consisting  of  iron 
rails  placed  upon  wooden  ties  or  sleepers,  said  rails  being  laid 
in  parallel  lines  about  four  feet  eight  and  one  half  inches 
apart,  and  said  sleepers  being  about  eight  feet  long,  and  eight 
inches  wide,  and  six  inches  thick,  and  placed  with  open  inter- 
vals, from  sleeper  to  sleeper,  of  sixteen  inches;  the  said  tracks 
were  laid  seven  feet  three  and  one  half  inches  from  each  other, 
and  just  outside  each  iron  rail  was  placed  a  wooden  guard- 
rail parallel  with  the  rails;  said  guard-rails  being  about  eight 
inches  high  and  six  inches  wide.  Between  the  tracks  is  a 
narrow  plank  walk-way.  The  said  upper  structure  was  made 
of  open  iron-work,  with  cross-braces.  The  building  on  plain- 
tiflf's  said  premises  were  erected  upwards  of  fifty  years  ago. 
It  is  a  brick  building,  four  stories  high,  twenty  feet  wide,  about 
sixty  feet  deep,  and  measuring  forty-three  feet  two  inches  in 
height  from  the  sidewalk  to  the  cornice  line.  The  nearest  rail 
of  the  elevated  railroad  is  ten  feet  and  six  inches  from  the  face 
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of  said  building;  the  nearest  portion  of  the  upper  structure  of 
Baid  railroad  is  about  seven  feet  six.  inches  from  the  face  of 
Baid  building.  The  level  of  the  tracks  is  a  little  above  the  sec- 
ond-story windows.  One  of  said  iron  columns  stands  in  the 
edge  of  the  sidewalk,  opposite  the  westerly  wall  of  plaintiff's 
said  building,  so  that  the  westerly  line  of  plaintiff's  said 
premises  prolonged  into  the  street  would  intersect  the  same, 
and  leave  about  ten  inches  of  the  width  of  said  column  east 
of  said  line;  and  the  space  between  the  south  face  of  said 
column  and  the  face  of  plaintiff's  said  building  at  the  nearest 
point  is  eight  feet.  The  said  railroad  structure  does  not  inter- 
fere with  the  air  of  plaintiff's  building,  or  with  access  thereto, 
in  any  substantial  degree;  that  said  structure  is  permanent, 
has  and  does  fill  a  large  portion  of  the  space  of  said  street  in 
front  plaintiff's  said  premises  and  seriously  impairs  his  light; 
that  said  engines  (those  drawing  the  trains)  emit  smoke,  gas, 
steam,  and  cinders,  which,  at  times,  have  and  do  enter  the 
plaintiff's  premises,  through  his  doors  and  windows,  and  cause 
him  injury;  that  by  reason  of  the  facts  aforesaid,  the  rental 
value  of  the  plaintiff's  premises  has  been  seriously  diminished, 
.  .  .  ,  and  his  property  has  been  and  is  permanently  dam- 
aged, and  its  value  lessened;  that  plaintiff' 's  north  line  is  the 
south-side  line  of  Pearl  Street."  Upon  these  findings  the  trial 
court  dismissed  the  complaint,  and  the  general  terra  of  the 
superior  court  of  the  city  of  New  York,  on  appeal,  reversed  the 
judgment  of  the  trial  court,  and  from  this  judgment  of  reversal 
an  appeal  was  taken  to  the  court  of  appeals. 

Edward  C.  James  and  Julien  T.  Davies,  for  the  appellants. 

Charles  P.  Cowles  and  Justus  A.  B.  Cowles,  for  the  respond- 
ent. 

FoLLETT,  C.  J.  The  principal  questions  involved  in  this 
appeal  are:  1.  Has  the  plaintiff,  by  his  ownership  of  a  lot 
abutting  on  Pearl  Street,  private  rights  or  rights  of  property 
therein?  2.  Have  the  defendants  taken  or  materially  im- 
paired those  rights,  if  any  the  plaintiff  has,  within  the  mean- 
of  the  constitution?  The  term  "  abutting  owner  "  will  be  used 
in  this  judgment  to  denote  a  person  having  land  bounded  on 
the  side  of  a  public  street  and  having  no  title  or  estate  in  its  bed 
or  soil,  and  no  interests  or  private  rights  in  the  street  except 
Buch  as  are  incident  to  lots  so  situated.  The  evidence  upon 
which  the  facts  were  found  not  appearing  in  the  record,  the 
findings  of  the  trial  court  must  be  accepted  as  true.     In  addi- 
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tion  to  the  finding  that  the  plaintiff's  lot  does  not  extend  be- 
yond the  line  of  the  street,  it  should  be  noted  that  there  is  no 
finding  that  the  plaintiff  or  any  one  of  his  predecessors  ever 
had  any  title  to  or  estate  in  the  land  whereon  this  street  i& 
maintained,  or  any  interest  in  the  street  except  that  of  an 
abutting  owner.  The  view  taken  of  the  rights  of  abutting 
owners  renders  it  unnecessary  to  consider  the  much-debated 
and  interesting  historical  question  as  to  whether  the  island  of 
Manhattan  was,  within  the  law  of  nations,  so  discovered,  set- 
tled, subjugated,  or  possessed  by  the  United  Provinces  as  to 
impress  upon  it  and  its  inhabitants  the  law  of  that  country, 
and  the  general  rule  of  the  civil  law  that  the  title  to  the  soil 
of  highways  and  the  beds  of  public  streets  is  in  the  govern- 
ment. If  the  plaintiff,  by  virtue  of  being  an  abutting  owner,  has 
not  suflScient  private  rights  or  interests  in  this  street  to  have  en- 
abled him  to  have  maintained  an  action  for  the  injuries  found 
to  have  been  inflicted,  or  for  similar  injuries  inflicted  without  le- 
gislative authority,  then  he  is  without  remedy  in  this  case.  In 
the  cases  about  to  be  referred  to,  the  plaintiffs  were  not  all  abut- 
ting owners,  but  none  of  them  owned  the  part  of  the  street 
whereon  the  obstruction  or  encroachment  was  placed  which  was 
the  cause  of  the  injury  complained  of.  In  Corning  v.  Lowerre, 
6  Johns.  Ch.  439,  the  owner  of  a  lot  on  Vestry  Street  was  held 
entitled  to  maintain  an  action  to  restrain  the  defendant  from 
obstructing  the  street.  In  Van  Brunt  v.  Ahearn,  13  Hun,  388, 
the  parties  owned  lots  on  Catharine  Street,  in  Brooklyn.  The 
defendant  obstructed  the  street  at  a  point  some  distance  from 
the  plaintifif's  lot,  causing  him  special  damages,  and  it  was 
held  that  the  plaintiff  had  such  a  private  right,  the  right  of 
free  ingress  and  egress,  that  he  could  maintain  an  action  to 
recover  his  damages  and  restrain  the  continuance  of  the  ob- 
struction. 

In  CrooJce  v.  Anderson,  23  Hun,  266,  the  parties  owned  lots 
on  Washington  Avenue,  in  the  city  of  Brooklyn,  and  the  de- 
fendant encroached  (not  obstructed)  on  that  part  of  the 
street  which  was  in  front  of  his  lot,  so  that  the  street  was  less 
convenient  for  the  plaintiff's  use  in  going  to  and  from  his  lot, 
thus  specially  damaging  the  plaintiff,  and  it  was  held  that  ho 
could  maintain  an  action  to  abate  the  encroachment. 

In  Fanning  v.  Osborne,  34  Hun,  121,  102  N.  Y.  441,  the 
plaintiff  was  an  abutting  owner  on  Garden  Street,  in  the  city 
of  Auburn,  and  the  defendant,  without  legislative  authority, 
maintained  a  railroad  track  in  the  street,  over  which  cars  wero 
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drawn  by  the  power  of  steam.  It  was  held  that  the  plaintiff 
(he  showing  that  he  had  sustained  special  damages)  had  a 
sufficient  private  right  in  the  street  to  maintain  an  action  to 
restrain  the  operation  of  the  railroad.  The  same  doctrine  waa 
held  in  Ilussner  v.  Brooklyn  C.  R.  R.  Co.,  114  N.  Y.  433;  11 
Am.  St.  Rep.  679. 

In  Callanan  v.  Gilman,  107  N.  Y.  360,  1  Am.  St.  Rep.  831, 
two  abutting  owners  on  Vesey  Street,  in  the  city  of  New  York, 
were  engaged  in  business  in  adjoining  stores.  It  was  held  that 
the  plaintiff  could,  by  action,  restrain  the  defendant  from 
improperly  obstructing  the  sidewalk  by  using  a  temporary 
bridge  or  plank-way  by  which  goods  were  taken  from  and  into 
the  store,  and  thus  causing  a  special  injury  or  damage  to  the 
plaintiff. 

In  Stetson  v.  Faxon,  19  Pick,  147,  31  Am.  Dec.  123,  the  par- 
ties owned  adjoining  lots  in  the  city  of  Boston,  which  were 
bounded  north  by  Ann  Street,  and  south  by  a  street  running 
along  the  north  side  of  Market  Square.  The  city  laid  out  a 
new  street  south  of  the  last-mentioned  one,  and  sold  to  the 
defendant  the  land  between  his  lot  and  the  new  street,  which 
had  formed  a  part  of  the  old  street.  The  defendant  erected 
fences  and  buildings  on  the  land  so  purchased,  which  impaired 
the  value  of  the  plaintiff's  property  by  rendering  it  less  con- 
venient of  access  and  obscuring  the  view.  In  an  action  to 
recover  damages  it  was  held  that,  the  old  street  not  having 
been  legally  discontinued,  the  defendant  was  liable.  The 
principle  running  through  these  cases  has  been  maintained  in 
England  for  at  least  two  hundred  years:  Maynell  v.  Saltmarsh, 
1  Keb.  847;  Fritz  v.  Hobson,  L.  R.'l4  Ch.  Div.  542.  The  same 
rule  has  been  held  applicable  to  country  highways:  Pierce  v. 
Dart,  7  Cow.  609;  Hood  v.  Smith,  5  Week.  Dig.  117;  and  has 
received  the  sanction  of  the  courts  of  most  of  the  states  in  the 
Union:  Angell  on  Highways,  sec.  285.  These  cases  do  not 
rest  on  the  fact  that  the  wrongs  happened  to  amount  to  pub- 
lic nuisances,  for  no  person  can  maintain  a  private  action  for 
the  recovery  of  damages  against  the  creator  or  raaintainer  of 
a  public  nuisance  unless  it  occasions  him  special  damages  by 
an  immediate  injury  to  his  person  or  property,  or  by  a  conse- 
quential injury  to  his  property:  Lansing  v.  Smith,  8  Cow.  146; 
4  Wend.  10;  21  Am.  Dec.  89;  Wood  on  Nuisances,  655.  All  of 
these  cases  were  for  the  recovery  of  consequential  damages  to 
real  property  bounded  by  the  side  or  center  of  the  street,  or 

for  the  recovery  of  such  damages  sustained  by  occupants  of 
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such  property,  and  in  none  of  the  cases  were  the  obstructions 
or  encroachments  on  or  opposite  to  the  property  of  the  plain- 
tiff. There  are  important  differences  between  the  case  at 
bar  and  those  cited.  In  the  cases  referred  to,  the  acts  which 
were  held  to  be  actionable  wholly  or  partly  obstructed  the 
streets  and  rendered  the  property  of  the  plaintiffs  less  acces- 
sible, and  none  of  them  were  done  pursuant  to  legislative  au- 
thority; while  in  the  case  at  bar,  the  acts  complained  of  were 
done  pursuant  to  such  authority,  and  do  not,  as  found  by  the 
court,  impair  in  any  substantial  degreee  the  accessibility  of 
the  plaintiffs  premises.  But  these  cases  do  establish  the 
principle  that  the  owner  of  a  lot  on  a  public  street,  whether  it 
extends  across  to  the  center  or  only  to  the  side  of  the  street,  has 
incorporeal  private  rights  therein  which  are  incident  to  his 
property,  which  may  be  so  impaired  as  to  entitle  him  to  dam- 
ages. If  this  be  not  so,  it  is  difficult  to  see  how  he  can  main- 
tain any  action  except  such  as  can  be  maintained  by  a 
Btranger  for  an  immediate  injury  to  person  or  property  caused 
by  an  obstruction  while  lawfully  traveling  in  the  street.  The 
judgments  in  Story  v.  -New  York  E.  R.  R  Co.,  90  N.  Y.  122, 
43  Am.  Rep.  146,  Lahr  v.  Metropolitan  E.  R'y  Co.,  104  N.  Y. 
268,  seem  to  compel  this  conclusion.  In  Story's  case  impor- 
tance was  given  to  the  language  of  a  covenant  contained  in  the 
grants  dividing  and  conveying  the  lots  forming  a  larger  tract 
owned  and  granted  by  the  city  (of  which  Story's  lot  was  a 
part),  and  to  chapter  86  of  the  Revised  Laws  of  1813,  under 
which  the  street  was  laid  out.  But  the  judgment  in  Lahr's 
case  was  not  placed  on  the  ground  that  any  rights  in  or  to  the 
bed  of  the  street  had  been  granted  or  reserved  for  him,  or  to 
any  of  his  predecessors;  and  it  was  held,  some  force  being 
given  to  the  act  of  1813,  that  he  had  rights  of  property  in  the 
Btreet. 

The  learned  judges  who  delivered  the  dissenting  opinions 
in  Story's  case  did  not  deny,  but  rather  assumed,  that  the 
abutting  owner  had  rights  of  property  in  the  street,  and  held 
that  those  of  the  public  were  paramount,  that  the  rights  of 
both  arose  and  existed  by  virtue  of  the  same  authority,  and 
that  those  of  the  abutting  owner  could,  by  legislative  and 
municipal  action,  be  further  subordinated  to  the  rights  of  the 
public  for  the  purpose  of  affording  additional  and  necessary 
facilities  for  the  transportation  of  persons  and  property  through 
the  street.  Since  Story's  case  was  decided,  questions  akin  to 
the  one  under  consideration  have  been  discussed  by  the  court 
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of  appeals.  In  Majiady  v.  Brunswick  R.  R.  Co.,  91  X.  Y.  153, 
43  Am.  Dec.  661,  Andrews,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "The  plaintiff,  though  an  abutting  owner  simply, 
the  fee  of  the  street  being  in  the  city,  was  entitled  to  the  use  of 
the  street,  and  neither  the  legislature  nor  the  city  could  devote 
it  to  purposes  inconsistent  with  street  uses,  without  compensa- 
tion, according  to  the  principle  of  Story  v.  New  York  E.  R.  R. 
Co.,  90  N.  Y.  122;  43  Am.  Rep.  146."  Again,  the  same  learned 
judge,  in  delivering  the  opinion  in  Pond  v.  Metropolitan  E.  R'y 
Co.,  112  N.  Y.  188,  8  Am.  St.  Rep.  734,  said:  "The  Story  case 
(90  N.  Y.  122),  established  the  principle  that  an  abutting 
owner  on  streets  in  the  city  of  New  York  possesses,  as  inci-' 
dent  to  such  ownership,  easements  of  light,  air,  and  access  in 
and  from  the  adjacent  streets,  for  the  benefit  of  his  abutting 
lands,  and  that  the  appurtenant  easements  and  outlying  rights 
constitute  private  property,  of  which  he  cannot  be  deprived 
without  compensation." 

In  Powers  v.  Manhattan  Wy  Co.,  120  N.  Y.  178,  Brown,  J.,  in 
his  opinion,  said:  "The  facts  of  the  Story  case  were  not  broad 
enough  to  necessarily  cover  the  case  of  an  abutting  owner 
whose  only  property  in  the  street  was  an  easement  for  light, 
air,  and  access,  and  hence  the  right  of  such  owners  to  main- 
tain actions  for  damages  was  not  finally  set  at  rest  until  the 
decision  in  Lahr  v.  Metropolitan  E.  R'y  Co.,  104  N.  Y.  268." 
The  cases  last  cited  did  not,  perhaps,  involve  the  question 
discussed  in  the  remarks  quoted;  but  it  cannot  be  assumed 
that  they  were  made  without  deliberation;  for  since  Story's 
case  this  precise  question  has  been  much  debated  and  hardly 
out  of  the  minds  of  the  judges  of  the  court  of  last  resort. 

The  judgments  for  damages  which  have  been  recovered  and 
sustained  against  the  elevated  roads  do  not  and  cannot  rest  on 
the  ground  that  the  roads  are  public  nuisances,  for  they  were 
constructed  pursuant  to  statutes;  and  besides,  as  before  stated, 
a  public  nuisance  does  not  create  a  private  cause  of  action, 
unless  a  private  right  exists  and  is  specially  injured  by  it. 
The  only  remaining  ground  upon  which  they  can  and  do  stand 
is,  that  by  the  common  law  the  plaintiffs  had  private  rights  in 
the  streets  before  the  roads  were  built  or  authorized  to  be  built. 
It  is  clear,  we  think,  that  these  rights  were  not  created  by  the 
statutes  under  which  the  corporations  were  organized,  nor  by 
the  construction  of  the  roads;  nor  do  they  exist  by  force  of 
the  judgment  in  Story's  case;  but  they  existed  anterior  to  the 
construction  of  the  roads,  and  have  simply  been  defined  and 
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protected  by  the.  decisions  made  in  the  litigations  against 
these  corporations. 

It  being  established  that  an  abutting  owner  has  property 
rights  in  the  streets,  and  that  an  action  could  have  been  main- 
tained against  the  defendants  for  the  recovery  of  the  damagea 
caused  by  their  acts,  had  they  been  done  without  legislative 
authority,  it  becomes  material  to  inquire  whether  such  right 
of  action  is  cut  off  because  the  road  was  constructed  pursuant 
to  such  authority. 

The  constitution  of  this  state  provides:  "Nor  shall  private 
property  be  taken  for  public  use  without  just  compensation": 
Art.  1,  sec.  6. 

It  is  settled  by  Story's  case  and  Lahr's  case  that  such  rights 
as  the  plaintiff  has  in  Pearl  Street  "are  private  property," 
within  the  meaning  of  the  constitutional  provision  quoted; 
and  these  cases  also  hold  that  by  the  construction  and  opera- 
tion of  an  elevated  road  in  the  street  in  front  of  an  owner's 
premises  his  rights  are  "  taken  for  public  use,"  within  the 
meaning  of  the  constitution.  It  follows  that  the  authority 
conferred  by  the  legislature  to  construct  the  road  is  not  a 
defense  to  the  action. 

Fobea  v.  Rome  etc.  R.  R.  Co.,  121  N.  Y.  505,  does  not  decide 
that  an  abutting  owner  has  not  vested  rights  to  light,  air,  and 
access  in  a  public  street  which  are  incident  to  his  lot  and 
which  are  private  property,  within  the  meaning  of  the  consti- 
tution; but  that  the  operation,  pursuant  to  legislative  author- 
ity, by  the  defendant,  of  its  steam-railroad  on  the  grade  of  the 
street,  which  was  at  about  the  natural  surface  of  the  ground, 
was  not  an  actionable  invasion  of  the  abutter's  right.  The 
learned  judge  who  wrote  the  opinion  in  that  case  thus  defined 
the  limits  of  the  question  to  be  discussed:  "It  [defendant] 
admits  that  plaintiff  had  an  easement  in  that  street,  but  it 
denies  that  it  has  occupied  or  appropriated  it.  Whether  it 
has  taken  any  portion  of  the  plaintiff's  easement  in  the  street 
in  question  is  what  the  defendant  asks  shall  be  decided  by 
us,  and  it  denies  in  into  any  taking  whatever  of  the  plaintiff's 
property,  or  any  portion  thereof." 

The  conclusion  which  we  arrive  at  is,  that  the  erection  and 
operation  of  the  elevated  road  in  Pearl  Street  immediately  in 
front  of  the  plaintiff's  premises  in  the  manner  and  with  the 
effect  described  in  the  findings  of  fact  was  a  material  impair- 
ment of  the  plaintiff's  right  of  property  for  which  he  is  en- 
titled to  recover  compensation  for  the  damages  inflicted. 
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It  is  urged  that  if  the  plaintiff  ever  had  a  right  of  action, 
it  has  been  lost  by  his  acquiescence  in  the  construction  and 
use  of  the  road  by  the  defendant.  It  is  found  that  when  the 
road  was  being  built  through  this  street  the  plaintiff  forbade 
the  New  York  Elevated  Railroad  Company  to  construct  it, 
and  threatened  that  corporation  with  litigation,  but  began  no 
action  until  this  suit  was  commenced,  and  in  the  mean  time 
he  has  occasionally  been  a  fare-paying  passenger  on  the  road. 
Had  this  action  been  brought  in  equity  solely  for  the  purpose 
of  compelling  the  defendants  to  remove  their  structure,  and  if 
all  persons  having  such  interests  in  the  elevated  road  as  would 
entitle  them  to  be  heard  before  such  relief  could  be  granted 
were  parties  to  the  action  personally  or  representatively,  this 
question  might  require  some  consideration;  but  in  an  action 
for  the  recovery  of  damages,  the  conduct  of  the  plaintiff  as 
found  by  the  court,  and  his  delay  in  bringing  the  action,  is 
not  a  defense. 

The  order  should  be  affirmed,  and  judgment  absolute  ren- 
dered against  the  appellants,  with  costs. 


Streets  —  Rights  of  Abutting  Owners. — The  erection  and  operation 
of  a  railway  in  a  street  is  inconsistent  with  the  use  of  the  street,  and  with 
regard  to  abutting  owners,  is  a  taking  of  private  property,  which  will  not  be 
permitted  without  the  proper  coiiipeusation  to  such  owners:  Uusaner  v.  Brook' 
lyn  C.  R.  R.  Co.,  114  N.  Y.  433;  11  Am.  St.  Rep.  679,  and  particularly  note. 
And  this  rule  is  applicable  to  elevated  railways  constructed  in  streets:  Pond 
V.  MetropolUan  E.  R'y  Co.,  112  N.  Y.  186;  8  Am.  St.  Rep.  734.  As  to  tha 
right  of  a  railroad  to  obstruct  a  street,  and  its  liability  for  unnecessarily 
doing  so,  see  note  to  Callanan  v.  Oilman,  1  Am.  St.  Rep.  843.  See  also  Street 
R'y  Co.  V.  Doyle,  88  Tenu.  747,  17  Am.  St.  Rep.  933,  and  note,  to  the  point 
that  steam-railways  are  additional  servitudes  upon  a  street,  for  which  abut- 
ting owners  are  entitled  to  compensation.  It  makes  no  difference  that  the 
fee  to  the  street  is  not  in  the  abutting  owner;  for  his  right  to  use  the  street 
as  a  street  is  as  much  property  as  the  street  itself :  Theobold  v.  Louisville  etc 
R'y  Co.,  66  Miss.  279;  14  Am.  St.  Rep.  564,  and  note.  Compare  note  to 
JSIieehy  v.  Kansas  CUy  Cable  R'y  Co.,  4  Am.  St.  Rep.  402,  403. 
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LORILLARD    V.    ClYDB. 

[122  New  York,  41.] 

Several  Acrnows  to  Rkcover  Installments  Due  on  a  Contract.  — Each 
default  in  the  payment  of  money  falling  due  by  a  contract,  payable  in 
installments,  may  be  the  subject  of  an  independent  action,  provided  it  is 
brought  before  the  next  installment  becomes  due;  but  each  action  should 
include  every  installment  due  when  it  is  commenced,  unless  a  suit  is  at 
the  time  pending  for  the  recovery  thereof,  or  other  special  circumstances 
exist. 

Rbs  Judicata.  — Where  a  Contract  is  Payable  in  Installments,  and 
the  court,  in  an  action  to  recover  one  of  such  installments,  determines 
that  the  contract  is  divisible,  that  a  separate  action  may  be  prosecuted 
for  each  installment,  though  other  installments  were  due  when  such 
action  was  commenced,  such  determination  is  conclusive  upon  the  parties 
with  respect  to  the  character  and  construction  of  the  contract,  and 
estops  them  from  subsequently  insisting  that  successive  actions  may 
not  be  brought  and  independent  judgments  recovered,  even  for  install- 
ments that  were  due  and  not  in  the  suit  when  the  action  to  recover  one 
thereof,  without  including  the  others,  was  commenced. 

Res  Judicata.  —  A  judgment  rendered  on  the  merits  is  co-extensive  with  the 
issues  upon  which  it  is  founded,  and  is  conclusive  between  the  parties 
thereto,  not  only  as  to  the  matters  actually  proved,  argued,  and  submitted 
for  decision,  but  also  as  to  every  other  matter  directly  at  issue  by  the 
pleadings,  which  the  defeated  party  might  have  litigated. 

Res  Judicata.  —  While  Parol  Evidence  mat  be  Received  to  Show 
what  was  litigated  at  the  trial,  it  must  be  consistent  with  the  record, 
and  cannot  be  admitted  to  contradict  it.  Hence  it  is  proper  to  exclude 
evidence  tending  to  show  that  upon  the  trial  of  a  former  action  no 
testimony  was  offered  in  support  of  a  defense,  when  there  is  no  ofifer  to 
show  that  such  defense  was  waived,  withdrawn,  or  struck  from  the 
record,  and  the  record  in  the  former  action  shows  that  the  defendants 
requested  the  trial  judge  to  find  in  their  favor  upon  such  defense. 

Action  commenced  in  June,  1885,  to  recover  for  a  default 
occurring  in  1879  upon  a  contract  whereby  the  defendants 
guaranteed  to  the  plaintiff  a  dividend  of  not  less  than  seven 
per  cent  per  annum  for  seven  years  from  the  Ist  of  July, 
1874,  upon  certain  stocks.  Four  actions  had  been  previously 
brought  on  the  same  contract,  to  wit,  one  in  1876  for  a  default 
of  that  year,  one  in  September,  1878,  for  the  default  of  the 
years  1877  and  1878,  one  in  October,  1878,  for  the  same 
defaults,  and  one  in  1881  for  the  default  of  1876.  The  first 
two  actions  were  discontinued  October  24,  1878.  The  fourth 
action  terminated  in  the  judgment  for  plaintiff  April  27,  1882, 
for  the  recovery  of  the  installment  of  1876.  While  the  fourth 
action  was  pending  the  defendants  pleaded  as  a  defense 
thereto  the  pendency  of  the  third  action,  and  after  judgment 
was  given  in  the  fourth  action,  they  pleaded  such  judgment 
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as  a  bar  to  the  third  action.  That  action,  notwithstanding, 
resulted  in  a  judgment  for  plaintiff  on  December  29,  1883. 
As  a  defense  to  present  and  fifth  action,  the  defendants 
pleaded  the  judgment  in  the  fourth  action,  and  that  "  the 
cause  of  action  on  which  such  judgment  was  recovered 
arose  out  of  the  contract  set  forth  in  the  complaint  in  the 
present  action  and  is  the  same  cause  of  action  set  forth  in  the 
complaint  herein."     Judgment  in  favor  of  plaintiff. 

Benjamin  F.  Tracy  and  William  N.  Dykman,  for  the  ap- 
pellants. 

Asa  Bird  Gardiner  and  Richard  L.  Sweezy,  for  the  respondent. 

Vann,  J.  The  clause  of  the  contract  upon  which  all  of  the 
actions  mentioned  in  the  foregoing  statement  were  founded  is- 
asfollows,  viz.:  "  William  P.  Clyde  &  Co.  to  have  the  manage- 
ment of  said  corporation  and  business,  and  in  consideration 
thereof,  to  guarantee  Jacob  Lorillard  a  dividend  of  not  less 
than  seven  per  cent  per  annum  for  seven  years,  and  to  receive 
for  such  management  the  usual  commission  of  two  and  one 
half  per  cent  in,  and  five  per  cent  out,  at  each  end,  on  the 
freights  earned." 

On  the  18th  of  November,  1881,  when  the  plaintiff  began 
suit  for  the  default  of  1876,  he  was  entitled  to  recover  not 
only  for  that  default,  but  also  for  the  default  of  1879,  and  no 
action  was  then  pending  for  the  recovery  of  either  sum.  The 
defendants  insist  that  the  contract  is  indivisible,  and  that  the 
plaintifi*  was  bound  to  embrace  in  that  action  all  guaranteed 
dividends  then  due  and  not  in  suit. 

It  is  doubtless  true,  as  a  general  proposition,  that  each 
default  in  the  payment  of  money  falling  due  upon  a  contract 
payable  in  installments  may  be  the  subject  of  an  independent 
action,  provided  it  is  brought  before  the  next  installment  be- 
comes due;  but  each  action  should  include  every  installment 
due  when  it  is  commenced,  unless  a  suit  is,  at  the  time,  pend- 
ing for  the  recovery  thereof,  or  other  special  circumstances 
exist:  Reformed  P.  D.  Church  v.  Brown,  54  Barb.  191;  Beach 
V.  Crain,  2  N.  Y.  86;  49  Am.  Dec.  369;  Secor  v.  Sturgis,  16 
N.  Y.  548,  554;  Jex  v.  Jacob,  19  Hun,  105;  Bendernagle  v. 
Cocks,  19  Wend.  207;  32  Am.  Dec.  448;  Smith  v.  Jones,  15 
Johns.  228. 

The  plaintiflT,  without  denying  that  this  proposition  applies 
to  contracts  generally,  insists  that  it  does  not  apply  to  the 
contract  in  question,  because  it  has  been  adjudged  that  as  be- 
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tween  these  parties,  and  as  to  this  contract,  successive  actions 
may  be  brought  and  independent  judgments  recovered,  even 
for  installments  that  were  due,  and  not  in  suit,  when  the  ac- 
tion to  recover  one  thereof,  without  including  the  others,  waa 
commenced. 

The  judgment  of  the  superior  court,  entered  April  27,  1882, 
did  not  thus  adjudicate  in  express  terras,  as  in  form  it  simply 
adjudged  that  the  plaintiff  recover  of  the  defendants  the  sura 
of  $15,021.17.  In  legal  effect,  however,  as  the  answer  pleads 
the  pendency  of  the  action  in  the  city  court,  and  the  judgment 
recites  that  the  issues  were  tried,  it  adjudged  that  the  answer 
contained  no  defense.  The  language  used  by  this  court  in 
deciding  an  appeal  brought  by  the  defendant  in  the  city  court 
•action  is  repeated  as  applicable  here. 

"To  the  action  commenced  in  the  superior  court,  in  which 
the  plaintiff  had  his  first  recovery,  the  defendants  interposed 
this  defense,  to  wit:  'That  at  the  time  of  the  commencement 
of  this  action  there  was,  and  now  is,  another  action  pending 
in  the  city  court  of  Brooklyn,  between  the  same  parties  as  this 
action,  and  for  the  same  cause  of  action  as  that  set  forth  in 
the  complaint  herein.'  If  the  defendants  are  right  in  their 
present  contention  that  the  plaintiff  was  entitled  to  maintain 
but  one  action  to  recover  for  all  of  these  dividends,  and  that 
he  had  but  one  cause  of  action  against  them,  then  that  was  a 
good  defense  to  that  action.  But  the  plaintiff  recovered,  and 
thus  it  was  adjudged  that  that  was  not  a  good  defense;  that 
this  action  was  not  for  the  same  cause  of  action  as  that;  that 
both  actions  could  proceed;  and  that  the  pendency  of  one 
could  be  no  defense  to  the  other.  That  adjudication  estops  and 
binds  these  defendants,  and  they  cannot  now  be  heard  to  say 
that  the  two  actions  were  commenced  for  the  same  cause  of 
action,  or  any  portion  of  the  same  cause":  Lorillard  v.  Clyde, 
102  N.  Y.  59,  64. 

The  legal  effect,  therefore,  of  the  judgment  invoked  as  a 
bar  to  this  action  was  an  adjudication  that  the  contract  in 
question  was  divisible,  so  that  the  installment  due  July  1, 
1876,  could  be  recovered  in  one  action,  and  the  installment 
due  July  1,  1877,  in  another,  although  neither  was  commenced 
until  both  installments  had  become  due.  The  determination 
that  these  two  installments  were  severable,  although  each  was 
separately  sued  after  both  were  due,  necessarily  involves  the 
result  that  any  of  the  installments  may  be  thus  separated  in 
suit,  because  they  are  all  alike,  and  are  created  by  the  same 
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words.  As  there  was  but  one  promise  made  by  the  defend- 
ants, the  contract  is  either  divisible  or  indivisible  as  a  whole, 
and  there  can  be  no  distinction  between  the  several  install- 
ments in  that  regard.  Its  unity  or  divisibility  was  directly 
at  issue  in  the  action  pleaded  as  a  bar,  and  every  material 
question  of  fact  or  law  involved  in  an  issue  must  be  regarded 
as  determined  by  the  final  judgment  in  the  action,  so  as  not 
to  be  the  subject  of  judicial  investigation  again  in  any  subse- 
•quent  litigation  between  the  same  parties.  Even  if  it  was 
wrongfully  adjudged  that  the  contract  was  divisible  as  to 
the  second,  third,  and  fourth  sums  falling  due,  it  follows,  from 
the  binding  force  that  the  law  gives  to  a  judgment  between  tlie 
same  persons  and  upon  the  same  point,  that  as  between  these 
parties  it  is  divisible  as  to  the  fifth  also. 

The  defendants  contend  that  while  the  prior  judgments  may 
be  presumptively  a  bar,  they  are  not  conclusive,  and  that  it  was 
«rror  for  the  trial  court  to  exclude  evidence  tending  to  show  that 
upon  the  trial  of  those  actions  no  proof  was  offered  to  support 
the  plea  of  former  action  pending.  There  was  no  offer  to 
fihow  that  the  defense  in  question  was  waived,  withdrawn, 
or  stricken  from  the  record,  or  that  the  issues  were  in  any  way 
changed.  Evidence  merely  tending  to  show  that  the  defend- 
ants omitted  to  produce,  upon  the  trial,  all  the  evidence  that 
was  admissible  in  their  behalf,  was  immaterial.  A  judgment 
rendered  on  the  merits  is  co-extensive  with  the  issues  upon 
which  it  is  founded,  and  is  conclusive  between  the  parties 
thereto,  not  only  as  to  the  matters  actually  proved,  argued, 
and  submitted  for  decision,  but  also  as  to  every  other  matter 
directly  at  issue  by  the  pleadings  which  the  defeated  party 
might  have  litigated:  Jordan  v.  Van  Epps,  85  N.  Y.  427;  Smith 
V.  Smith,  79  N.  Y.  634;  Tuska  v.  O'Brien,  68  N.Y.  446-449; 
Bloomer  v.  Sturges,  58  N.  Y.  168, 176;  Clemens  v.  Clemens,  37  N.  Y. 
59,  74;  Doty  v.  Brown,  4  N.  Y.  71;  53  Am.  Dec.  350;  Burt  v. 
Sternhurgh,  4  Cow.  559;  15  Am.  Dec.  402;  Phillips  v.  Berick,  16 
Johns.  136;  Cromwell  v.  County  of  Sac,  94  U.  S.  351;  Aurora 
€ity  v.  West,  6  Wall.  82;  Bigelow  on  Estoppel,  5th  ed.,  165; 
Wells  on  Res  Adjudicata,  sees.  248-251;  Freeman  on  Judg- 
ments, sec.  260. 

Moreover,  the  record  in  the  city  court  action,  which  was  in 
evidence  when  the  offer  in  question  was  made,  shows  that  the 
defendants  requested  the  trial  judge  to  find  that  *'  all  thtr 
claims  and  demands  of  the  plaintiff  for  installments  of  divi- 
dends for  1874, 1875, 1876, 1877,  and  1878,  having  accrued  un- 
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der  one  and  the  same  contract  prior  to  the  commencement  of 
this  action,  or  that  in  the  superior  court  of  the  city  of  New 
York,  constituted  one  cause  of  action.  The  recovery  in  the 
superior  court  for  a  part  of  this  cause  of  action  is  a  bar  to  this 
suit.  The  cause  of  action  is  indivisible."  This  request  was 
refused,  and  the  refusal  to  find  it  is  a  part  of  the  judgment 
roll.  While  parol  evidence  may  be  received  to  show  what 
was  litigated  upon  the  trial,  it  must  be  consistent  with  the 
record,  and  cannot  be  admitted  to  contradict  it:  Campbell  v. 
Butts,  3  N.  Y.  173;  Davis  v.  Tallcot,  12  N.  Y.  184,  190;  Wood 
V.  Jackson,  8  Wend.  9;  22  Am.  Dec.  603;  Gardner  v.  Buckhee, 
3  Cow.  120;  15  Am.  Dec.  256;  Freeman  on  Judgments,  sec. 
275. 

As  it  has  been  twice  adjudged  in  actions  founded  on  the 
same  contract  and  brought  under  the  same  circumstances  aa 
this  that  the  defense  now  insisted  upon  is  not  good,  the  de- 
fendants are  bound  by  the  result,  even  if  it  was  wrong,  because 
the  policy  of  the  law  does  not  permit  a  retrial,  between  the 
same  parties,  of  an  issue  already  determined  by  a  prior  judg- 
ment that  is  still  in  force. 

The  judgment  should  be  affirmed,  with  costs. 


Res  Judicata  —  Judgment  upon  One  of  a  Series  of  Notes.  —  A  judg- 
ment against  a  defendant  in  an  action  upon  one  of  several  notes  given  in 
part  payment  of  the  purchase  price  of  machinery  is  conclusive  as  to  a  defense 
set  up  and  determined  therein,  so  long  as  the  judgment  stands  unreversed, 
in  an  action  brought  against  him  upon  another  of  the  notes  by  another  party 
to  whom  the  note  has  been  transferred:  Furneauxv.  First  Nat.  Bank,  39  Kan. 
144;  7  Am.  St.  Rep.  541.  But  see  Knorr  v.  Peerless  Reaper  Co.,  23  Neb.  636} 
8  Am.  St.  Rep.  140. 

Res  Judicata.  —  A  judgment  is  conclusive,  not  only  as  to  every  matter 
which  was  actually  litigated,  but  as  to  any  matter  which  might  have  beea 
litigated:  Note  to  Oould  v.  Slernhurg,  15  Am.  St.  Rep.  142. 

Res  Judicata  —  Parol  Evidence. —  Wherever  the  pleadings  are  so  gen- 
eral that  several  matters  might  have  been  litigated  in  the  action,  parol  evi- 
dence is  admissible  to  show  that  any  one  or  all  of  these  matters  were  passed 
upon:  Note  to  Young  v.  Rummell,  38  Am.  Dec.  597,  698;  note  to  Doty  v. 
Brown,  53  Am.  Dec.  356. 

Actios  upon  Note  Payable  in  Installments.  —  Upon  a  note  payable  in 
instaUmeuts  an  action  may  be  maintained  for  each  installment  as  it  becomes 
due:  Bus/iv.  Stowell,  71  Pa.  St.  208;  10  Am.  Rep.  694;  Oaples  v.  Branham, 
20  Mo.  244;  64  Am.  Dec.  183.  And  where  several  notes  maturing  at  differ- 
ent times  are  secured  by  one  mortgage,  and  an  action  to  foreclose  is  com- 
menced, and  based  on  one  of  the  notes  then  overdue,  the  mortgagee  may 
maintain  an  action  at  law  on  another  note  whenever  it  matures,  and  while 
the  foreclosure  suit  is  still  pending:  Anderson  v.  Pilyram,  30  S.  C.  499;  14 
Am.  St.  Rep.  917. 
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CosuLioH  V.  Standard  Oil  Company. 

[122  Nbw  Yoek,  iiaj 

One  CoNDucriNO  a  Lawful  Business  is  not  under  obligation  of  saving 
others  harmless  from  the  consequences  resulting  from  inevitable  acci- 
dents.  He  performs  his  duty  when  he  uses  reasonable  care  and  precau- 
tion to  save  others  from  injury. 

Nbglioence  —  Burden  or  Proof.  —  He  who  alleges  negligence  as  a  foun- 
dation of  his  right  to  recovery  must  point  out  by  evidence  the  defend- 
ant's fault;  for  the  presumption  is,  until  the  contrary  appears,  that  every 
man  has  performed  his  duty. 

Negligence.  —  Presumption  of  Negligence  does  not  Arise  from  evi- 
dence  showing  that  a  tank  of  oil  in  the  yard  of  the  defendant's  petroleum 
factory  exploded,  igniting  other  oil  in  such  yard,  a  quantity  of  which  oil 
flowed  down  a  pipe  and  set  fire  to  plaintiff's  vessel,  if  no  contract  rela- 
tions exist  between  the  plaintiff  and  defendant. 

Negligence.  —  There  is  a  Distinction  between  Actions  Founded  in 
Negligence  where  a  contract  relation  exists  between  the  parties,  and 
those  in  which  the  defendant  owed  to  plaintiff  no  other  duty  than  to  use 
such  ordinary  care  and  caution  as  the  nature  of  its  business  demanded 
to  avoid  injuries  to  others.  In  the  latter  class  of  cases,  the  mere  fact 
that  an  accident  happened  to  the  plaintiff,  without  more,  will  not  amount 
to  prima/acie  proof  of  negligence  on  the  part  of  defendant. 

Action  to  recover  damages  resulting  from  the  loss  of  the 
plaintiff's  vessel  by  fire.  The  defendant  was  the  owner  and 
manager  of  a  petroleum  refinery,  and  the  plaintiff's  vessel 
was  at  a  wharf  adjacent  thereto.  The  oil  within  defendant's 
inclosure  got  on  fire  by  some  means,  and  a  quantity  of  it, 
while  burning,  flowed  down  a  pipe  used  by  the  defendant  in 
pumping  oil  from  vessels  into  its  refinery.  The  burning  oil 
having  communicated  to  a  lighter  laden  with  petroleum,  the 
lighter  at  once  exploded,  throwing  burning  oil  and  sticks  upon 
plaintiff" 's  vessel,  by  means  of  which  it  was  set  on  fire  and 
destroyed.  There  was  no  evidence  tending  to  show  how  the 
oil  got  on  fire.  The  witnesses  merely  testified  that  they  heard 
a  little  rumbling  and  grumbling,  and  immediately  thereafter 
an  explosion.  The  defendant  moved  for  a  nonsuit,  which 
being  denied,  it  rested  its  case,  without  off'ering  any  evidence. 
The  jury  found  in  favor  of  the  plaintiff". 

Lewis  Cass  Ledyard,  for  the  appellant. 

Lorenzo  Ullo,  for  the  respondents. 

Parker,  J.  We  are  of  the  opinion  that  the  evidence  pre- 
sented by  the  plaintiffs  failed  to  establish  a  cause  of  action 
against  the  defendant,  and  consequently,  that  the  trial  court 
erred  in  denying  the  motion  to  dismiss  the  complaint,  made 
after  plaintiff's  had  rested  their  case. 
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The  fact  that  the  injury  sustained  by  the  plaintiffs  may 
have  been  a  direct  result  of  the  fire  which  originated  upon  the 
premises  of  the  defendant  does  not  of  itself  render  it  liable  to 
respond  in  damages  therefor. 

The  defendant  was  not  maintaining  a  nuisance.  Its  busi- 
ness was  lawful,  and  in  its  conduct  the  law  does  not  impose 
the  obligation  of  saving  harmless  others  from  the  consequences 
resulting  from  the  occurrence  of  inevitable  accident,  but  rather 
burdens  it  simply  with  the  duty  of  using  reasonable  care  and 
caution  to  save  others  from  injury.  If  it  omitted  that  duty, 
and  failed  to  observe  that  ordinary  care  which  was  incumbent 
upon  it,  then,  because  of  such  neglect,  it  became  legally  charge- 
able with  the  damages  directly  resulting  therefrom,  but  not 
otherwise:  Losee  v.  Buchanan^  51  N.  Y.  476;  10.  Am.  Rep.  623. 

As  the  existence  of  negligence  is  an  affirmative  fact  to  be 
established  by  him  who  alleges  it  as  a  foundation  of  his  right 
of  recovery,  it  was  incumbent  upon  the  plaintiffs  to  point  out, 
by  evidence,  the  defendant's  fault;  for  the  presumption  is, 
until  the  contrary  appears,  that  every  man  has  performed  his 
duty.  This  rule  has  been  frequently  applied  in  cases  where 
a  fire  has  spread  over  and  upon  the  lands  of  an  adjoining 
owner,  to  his  damage:  Clarh  v.  Foot,  8  Johns.  421;  Stuart  v. 
Hawleyj  22  Barb.  619;  Lansing  v.  Stone,  37  Barb.  15;  Calkins 
v.  Barger,  44  Barb.  424. 

It  has  likewise  been  enforced  against  persons  seeking  to 
recover  for  damages  sustained  by  fires  originating  from  loco- 
motives in  operation  upon  railroads:  Collins  v.  New  York  Cent. 
etc.  R.  R.  Co.,  5  Hun,  503;  71  N.  Y.  609. 

But  the  plaintiffs  insist  that  while  negligence  cannot  be  in- 
ferred from  the  fact  that  the  fire  originated  upon  the  premises 
of  the  defendant,  it  may  be  presumed  from  the  proof  of  an 
explosion. 

It  is  difficult  to  discover  a  reason  for  holding  that  proof  of 
the  occurrence  of  a  destructive  fire  in  defendant's  premises 
does  not  raise  a  presumption  of  negligence,  while  proof  of  the 
mere  fact  of  an  explosion  does.  It  has  been  said  that  there  is 
a  general  disposition  among  men  to  preserve  their  property, 
and  escape  liability,  and  that  ordinarily  these  motives  wi'll 
secure  that  degree  of  care  and  caution  which  the  safety  of  the 
public  demands,  and  hence  the  presumption  of  duty  per- 
formed, which,  in  cases  of  fire,  will  protect  him  until  the  facts 
be  proven  from  which  negligence  can  be  inferred. 

For  precisely  the  same  reason  he  is  entitled  to  the  benefit 
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of  such  presumption  in  the  case  of  an  explosion  where  no 
contractual  relation  exists.  And  the  plaintiffs  must  go  one 
step  further,  and  prove  the  facts  from  which  it  can  be  legiti- 
mately inferred  that  either  in  construction,  repair,  or  operation 
he  omitted  that  reasonable  care  and  caution  which  he  should 
have  observed. 

As  this  position  is  supported  by  authority,  reference  will  be 
made  to  a  few  of  the  cases. 

In  Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am.  Rep.  623,  the 
action  was  for  damages  done  to  the  buildings  of  the  plaintiff 
by  the  projection  onto  his  premises  of  a  boiler,  resulting  in 
Berious  injury  to  several  buildings. 

The  court,  in  a  well-considered  opinion  delivered  by  Judge 
Earl,  held,  —  1.  That  the  plaintiff  could  not  recover,  in  the 
absence  of  proof  of  fault  or  negligence  on  the  part  of  the  de- 
fendant; 2.  That  if  the  explosion  was  caused  by  a  defect  in 
the  manufacture  of  the  boiler,  he  is  not  liable,  in  the  absence 
of  proof  that  such  defect  was  known  to  him,  or  was  discover- 
able upon  examination,  or  by  the  application  of  known  tests. 

That  case  would  seem  to  be  controlling  here.  The  plaintiffs 
proved  simply  an  explosion.  The  inference  is,  perhaps,  per- 
missible, that  the  subject  of  the  explosion  was  the  receptacle 
described  as  a  boiler,  tank,  still,  or  agitator,  although  no  wit- 
ness pretends  to  assert  that  it  was  destroyed  or  torn  down.  If 
it  may  be  inferred  that  it  was  the  tank,  the  evidence  is  silent 
as  to  the  cause. 

It  does  not  point  to  unskillfulness  or  carelessness  on  the 
part  of  the  employees  having  the  tank  in  charge,  nor  suggest 
defects  in  construction,  or  omission  to  keep  in  repair,  and 
therefore  falls  far  short  of  the  requirements  which  the  court 
asserted  in  the  Losee  case  to  be  essential  to  :i  recovery. 

In  Walker  v.  Chicago,  E.  I.,  &  P.  K'y  Co.,  71  Iowa,  658,  the 
plaintiff's  property  was  injured  by  the  explosion  of  a  quantity 
of  dynamite  then  on  a  car  standing  in  defendant's  yard.  Tlie 
complaint  averred  that  the  dynamite  was  not  properly  pro- 
tected; that  the  fire  had  caught  fronj  passing  engines;  and 
that  the  car  was  negligently  permitted  to  stand  in  an  improper 
place.  There  wns  no  evidence  that  the  fire  had  caught  be- 
cause the  engines  were  defective  in  their  machinery  to  prevent 
fire  escaping  therefrom,  or  that  the  dynamite  was  not  prop- 
erly protected,  or  stored  in  an  improper  place.  The  judgment, 
rendered  in  favor  of  the  plaintiff,  was  reversed,  the  court  hold- 
ing that  *'  the  relation  between  the  parties  to  the  action  is  not 
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Buch  that  the  law  presumes  negligence  in  the  defendant  by 
the  mere  fact  that  the  plaintiff's  property  was  injured.  The 
burden  was  upon  the  plaintiff  to  show  that  the  place  where 
the  car  was  stored  was  an  improper  place.  All  the  light  the 
jury  had  on  the  subject  was,  that  the  car  exploded  and  the 
plaintiff's  property  was  injured." 

In  Huff  V.  Austin,  46  Ohio  St.  386,  15  Am.  St.  Rep.  613,  the 
plaintiff,  as  an  employee  of  Fay  &  Co.,  was  at  work  on  the 
premises  of  the  defendants  in  helping  to  set  up  a  saw-mill 
which  the  defendants  had  purchased  of  Fay  &  Co.  While  so 
at  work,  a  steam-boiler,  owned  and  used  by  the  defendants  on 
the  premises  to  run  the  saw-mill,  exploded  and  injured  the 
plaintiff.  The  plaintiff  had  a  verdict,  which  was  reversed,  the 
court  holding  that  proof  of  the  mere  fact  of  an  explosion  does 
not  raise  a  presumption  of  negligence  on  the  part  of  the 
defendants. 

This  precise  question  was  carefully  considered  by  the  court 
of  last  resort  in  Tennessee  in  Young  v.  Bransford,  12  Lea, 
232.  Plaintiff's  intestate,  while  in  defendant's  grist-mill,  was 
killed  by  the  explosion  of  defendant's  boiler.  The  trial  court, 
in  his  charge  to  the  jury,  said:  "When  the  killing  is  proved 
to  have  been  done  by  the  explosion  of  defendant's  boiler,  the 
burden  is  thrown  upon  them  to  show  that  they  were  guilty  of 
no  negligence,  and  that  the  accident  was  unavoidable.  So 
that  while  the  burden  of  proof  is  upon  the  plaintiff  to  make 
out  her  case  in  the  first  instance,  when  she  has  shown  the 
explosion  and  killing,  the  burden  then  shifts  upon  the  defend- 
ants to  exonerate  themselves  from  presumed  negligence  by 
showing  that  they  were  in  fact  guilty  of  no  negligence,  and 
upon  this  point,  whether  there  is  negligence  or  not,  your 
verdict  must  turn."  This  was  held  to  be  error,  for  which  a 
reversal  was  had. 

The  principles  stated  and  authorities  cited  establish,  as  we 
think,  that  the  burden  of  proof  resting  upon  the  plaintiff  was 
not  well  borne  by  him  when  he  rested  his  case;  and  we  should 
be  content  to  end  the  discussion  at  this  point  but  for  the 
argument  of  the  learned  general  term,  which  may  be  profit- 
ably considered  further. 

The  court  failed  to  recognize  a  distinction,  which  has  been 
carefully  guarded  by  the  courts  of  this  state  as  well  as  by 
nearly  all  other  jurisdictions  in  this  country,  between  actions 
founded  in  negligence  where  a  contract  relation  existed  be- 
tween the  parties,  and  those  in  which  the  defendant  owed  no 
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other  duty  than  to  use  such  ordinary  care  and  caution  as  the 
nature  of  his  business  demanded  to  avoid  injury  to  others. 

Its  omission  to  do  so  may  have  been  induced  by  the  opinion 
of  the  court  in  Rose  v.  Stevens  and  Condit  Trans.  Co.,  11  Fed. 
Rep.  438,  which  was  cited  with  approval.  In  that  case  4t  is 
said  "that  the  presumption  originates  from  the  nature  of  the 
act,  and  not  from  the  nature  of  the  relations  between  the 
parties." 

This  assertion  does  not  seem  to  have  been  well  considered. 
In  actions  founded  on  negligence,  the  onus  of  establishing  it 
rests  upon  the  plaintifiF.  In  determining  whether  he  has  sus- 
tained this  burden,  it  is  necessary  in  certain  cases  to  inquire 
whether  an  inference  of  the  fact  of  negligence  can  be  drawn 
from  other  facts  proven.  When  it  can  be,  then  it  is  said  that 
a  presumption  of  the  fact  of  negligence  is  permissible.  And 
of  necessity  it  embraces  not  only  the  doing  or  omission  to  do 
the  thing  complained  of,  but  also  the  relations  of  the  parties; 
i.  e.,  whether  in  that  which  he  did  or  omitted  to  do  he  failed 
to  discharge  some  duty  owing  to  the  plaintifiF.  Beck  v.  Carter, 
68  N.  Y.  283,  23  Am.  Rep.  175,  furnishes  an  illustration  in 
point.  It  is  there  held  that  "  where  the  owner  of  land  ex- 
pressly or  by  implication  invites  others  to  come  upon  his 
premises,  if  he  permits  anything  in  the  nature  of  a  snare  to 
exist  thereon,  he  is  responsible  for  an  injury  resulting  there- 
from to  one  availing  himself  of  the  invitation.  But  if  he  gives 
but  a  bare  permission  to  cross  the  premises,  the  licensee  takes 
the  risk  of  accidents  while  using  the  premises  in  the  condition 
in  which  they  are.  In  both  cases  the  act  is  the  same;  but  in 
the  one  case  he  owes  a  duty  not  to  maintain  a  snare;  in  the 
other,  not.  In  view  of  the  relations  of  the  parties,  he  is  held  to 
be  negligent  in  the  first  case,  but  not  in  the  second. 

Sometimes,  it  is  true,  the  duty  which  the  defendant  owes  to 
the  plaintifif  is  of  such  a  nature  that  proof  of  the  happening  of 
the  accident  under  certain  circumstances  and  given  conditions 
will  be  of  such  legal  value  as  to  afibrd  presumptive  evidence 
of  negligence,  and  cast  upon  the  defendant  the  burden  of  ex- 
planation. 

This  rule  has  been  applied  to  the  carrier  of  passengers, 
especially  in  conveyances  propelled  by  steam,  where  the  con- 
sequences of  an  accident  are  frequently  fatal  to  human  life,  and 
the  public  interests  require  that  in  such  cases  the  carrier  shall 
use  every  precaution  which  human  skill  and  foresight  can  pro- 
vide to  prevent  accident  and  its  results.     Even  in  those  cases 
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there  must  be  reasonable  evidence  of  negligence  before  a  de- 
fendant can  be  called  upon  to  relieve  itself  from  the  presump- 
tion of  negligence. 

"  But  when  the  thing  causing  the  injury  is  shown  to  be 
under  the  control  of  the  defendant,  and  the  accident  is  such 
as  in  the  ordinary  course  of  business  does  not  happen  if  rea- 
sonable care  is  used,  it  does,  in  absence  of  explanation  by  the 
defendant,  afford  sufficient  evidence  that  the  accident  arose 
from  want  of  care  on  its  part":  Breen  v.  New  York  C.  &  H. 
R.  R.  R.  Co.,  109  N.  Y.  297;  4  Am.  St.  Rep.  450;  Seybolt  v. 
New  York,  L.  E.,  &  W.  R.  R.  Co.,  95  N.  Y.  562;  47  Am.  Rep. 
75. 

But  "  it  is  believed,"  says  Mr.  Thompson,  "  that  it  is  never 
true,  except  in  contractual  relations,  that  the  proof  of  the  mere 
fact  that  the  accident  happened  to  plaintiff,  without  more, 
will  amount  to  prima  facie  proof  of  negligence  on  the  part  of 
the  defendant":  2  Thompson  on  Negligence,  1227. 

This  rule  is  recognized  in  Huff  \.  Austin,  46  Ohio  St.  386, 
15  Am.  St.  Rep.  613,  the  court  saying:  "Whether  the  defend- 
ants can  be  held  liable  for  the  injury  caused  by  the  explosion 
of  the  boiler  owned  and  used  by  them  on  their  own  premises, 
without  affirmative  proof  of  negligence  beyond  the  mere  fact 
of  the  explosion,  is  not  to  be  determined  by  the  rule  of  negli- 
gence governing  the  common  carriers  of  passengers  and  goods." 

To  the  same  effect  is  the  reasoning  of  Mr.  Justice  Field  in 
the  Nitro-Glycerine  Case,  15  Wall.  524. 

The  supreme  court  of  Indiana  recognizes  that  carrier  cases 
constitute  an  exception  to  t  le  general  rule,  in  Wabash,  S.  L.,  & 
P.  R'y  Co.  V.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  198.  After 
a  statement  of  the  extent  of  the  care  which  the  defendant  was 
bound  to  observe  for  the  protection  of  the  plaintiff  and  the 
public,  the  court  continued:  "The  case,  therefore,  stands  upon 
a  different  footing  from  the  cases  which  involve  the  duties  of 
carriers  who  contract  to  carry  passengers  safely  to  a  partic- 
ular destination.  In  such  cases  proof  of  an  injury  ordinarily 
estabHshes  a  prima  facie  case  of  negligence  in  favor  of  a  pas- 
senger, which  the  carrier  must  overcome." 

Now,  the  cases  cited  by  the  general  terra,  in  which  the 
rule  rea  ipsa  loquitur  has  been  enforced  against  defendants, 
are  nearly  all  passenger  cases,  and  therefore  do  not  support 
the  plaintiff's  position.  Weid7ner  v.  New  York  E.  R.  R.  Co.,  41 
Hun,  284,  is  an  exception,  but  that  case  has  since  been  re- 
versed by  this  court  (114  N.  Y.  462),  it  being  held  that  the 
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rule  res  ipsa  loquitur  was  not  applicable  to  the  situation 
presented. 

Mullen  V.  St.  John,  57  N.  Y.  567,  15  Am.  Rep.  530,  the  other 
exception  requiring  notice,  was  for  damages  sustained  by  the 
falling  of  a  brick  wall  upon  the  plaintifiF  while  passing  on  the 
sidewalk. 

Now,  while  the  court  discussed  the  case  from  the  stand-point 
of  presumptions  in  the  law  of  evidence,  it  will  be  observed 
that  there  was  far  more  than  the  mere  happening  of  the  acci- 
dent which  was  held  to  give  rise  to  it  in  that  case.  There 
were  certain  conditions  proven,  which,  taken  in  connection 
with  the  fall  of  the  wall,  permitted  an  inference  of  fact  that 
the  defendant  was  negligent.  Buildings  properly  constructed 
do  not  fall  without  adequate  cause.  So  the  plaintiff,  to  estab- 
lish his  cause  of  action,  proved, —  1.  That  the  wall  did  fall; 
and  2.  That  there  were  no  special  circumstances  of  storm  or 
violence  to  produce  that  result;  and  the  court  held  that  the 
falling,  under  the  circumstances  and  conditions  proven,  raised 
a  presumption  of  negligence. 

It  seems  to  be  apparent  that  the  rule  res  ipsa  loquitur  cannot 
be  invoked  in  support  of  the  judgment  under  review. 

If  it  could  be,  it  would  in  practical  effect  subvert  the  hith- 
erto well-settled  law  that  a  man  may  upon  his  own  lands  build 
factories  and  dams  and  employ  the  use  of  machinery  without 
liability  for  any  damage  which  may  accidentally  and  unavoid- 
ably ensue  to  his  neighbor.  For  it  would  necessarily  result  in 
making  him  in  effect  the  insurer  against  injury  happening 
from  the  explosion  of  boilers  or  the  breaking  of  machinery 
upon  his  premises. 

Steam  and  machinery  are  now  so  universally  and  usefully 
employed  in  factories  and  upon  farms  as  to  make  it  the  part 
of  wisdom  not  to  relax  the  long-established  rule  that  he  who 
alleges  injury  sustained  through  the  negligence  of  his  neigh- 
bor, with  whom  he  has  no  contract  relation,  and  who  owes  to 
him  no  other  duty  than  that  he  shall  observe  reasonable  care 
to  prevent  injury,  must  prove  the  facts  from  which  an  infer- 
ence of  the  particular  act  of  negligence  charged  can  be 
drawn. 

The  judgment  should  be  reversed. 


Neoliqencb  —  Burden  of  Proof.  —  The  burden  of  proof  of  negligence  i» 
npoa  him  who  alleges  it:  Note  to  BlancJiard  v.  Lake  Sliare  etc  R'y  Co.,  9 
Am.  St.  Rep.  637,  638. 

Am.  St.  Kkp.,  Vou  XIX.— 31 
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Kkouokncb. One  engaged  in  the  prosecution  of  a  lawful  act  is  not  liable 

for  an  accidental  injury  occurring  during  the  performance  thereof,  when  due 
care  ia  exercised:  Williams  v.  Aticliigan  C.  R.  R.  Co.,  2  Mich.  259;  55  Anu 
Dec.  59.  When  there  is  no  negligence,  unskillfulness,  or  malice  in  an  act 
done,  a  person  cannot  be  held  responsible  in  damages  for  a  proper  exercise 
of  a  lawful  right:  Fahn  t.  Reichart,  8  Wis.  255;  76  Am.  Dec  237. 


Jemison  V.  Citizens'  Savings   Bank  of  Jeffer- 
son, Texas. 

[122  Nkw  Yoek,  136.J 

Corporation,  Noticb  of  Powers  of.  —  He  who  deals  with  a  corporation 
is  chargeable  with  notice  of  its  powers  and  the  purposes  for  which  it 
was  formed,  and  when  dealing  with  its  agents  or  officers,  is  bound  to 
know  the  extent  of  their  powers  and  authority. 

Savings  Banks  —  Contracts  Ultra  Vires.  —  Speculative  contracts  en- 
tered into  for  the  sale  and  purchase  of  stocks  by  a  savings  bank  at  the 
stock  board,  or  elsewhere,  8ul)ject  to  the  hazard  or  contingencies  of 
gain  or  loss,  are  ultra  virea,  and  a  perversion  of  the  powers  conferred  by 
its  charter. 

Contracts  of  Corporations  are  Ultra  Vires  when  they  involve  ad- 
ventures or  undertakings  outside  and  not  within  the  scope  of  the 
powers  given  by  their  charters. 

Corporations.  —  Plea  of  Ultra  Vires  should  Prevail  unless  it  will 
defeat  justice  or  accomplish  a  legal  wrong. 

Corporation  Acting  for  a  Party  Whose  Name  is  not  Disclosed  must 
be  regarded  as  acting  for  itself,  and  its  act  or  contract  treated  as  invalid 
if  it  would  have  been  invalid  had  it  professed  to  act  for  itself.  Hence 
if  a  savings  bank  having  no  power  to  deal  in  the  purchase  and  sale  of 
cotton  for  future  delivery  gives  orders  to  a  commission  merchant  to  pur- 
chase for  such  delivery,  stating  that  it  is  acting  for  good  and  responsible 
customers,  but  not  disclosing  their  names,  and  the  merchant,  in  response 
to  such  order,  purchases  such  cotton,  he  cannot  recover  of  the  bank 
either  his  commissions  or  his  losses  sustained  by  the  purchase,  where  no 
cotton  has  been  delivered  to  the  bank,  and  the  purchase  was  made  in  the 
name  of  the  merchant. 

Corporation  —  Ultra  Vires  —  Estoppel.  —  Corporation  is  not  estopped 
from  urging  that  a  contract  is  ultra  vires  and  void,  if  it  remains  execu- 
tory, and  the  corporation  has  not  received  the  benefit  or  proceeds  thereof, 
as  where  the  contract  is  for  the  purchase  of  cotton  on  its  account,  and 
such  cotton,  though  purchased  for  such  account,  is  bought  in  the  name 
of  the  other  contracting  party,  and  is  never  delivered  to  the  corporation. 

Francis  C.  Barlow,  for  the  appellants. 

Benjamin  H.  Bristow  and  William  D.  Guthrie,  for  the  re- 
Bpondent. 

Haight,  J.     The  plaintiffs  were  commission  merchants  and 
members  of  the  Cotton  Exchange  of  the  city  of  New  York. 
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The  defendant  was  a  savings  bank  and  trust  corporation 
organized  under  the  laws  of  Texas. 

This  action  was  brought  to  recover  commissions,  and  for 
money  claimed  to  have  been  expended  for  the  defendant  on 
the  purchase  and  sale  of  cotton  futures. 

The  defense  was,  that  the  defendant,  as  a  savings  bank  and 
trust  corporation,  had  no  power  or  authority  to  deal  in  the 
purchase  and  sale  of  cotton  for  future  delivery,  or  in  contracts 
for  the  purpose  of  speculation;  that  in  the  transaction  alleged 
in  the  complaint  it  acted  as  the  agent  of  one  Albert  P.  Clopton, 
of  Jefferson,  Texas,  and  that  the  fact  that  he  was  the  princi- 
pal for  whom  the  defendant  acted  was  disclosed  and  well 
known  to  the  plaintiffs  prior  to  the  time  of  the  transaction 
referred  to. 

Whilst  the  fact  distinctly  appears  from  the  correspondence 
between  the  parties  that  the  defendant  was  acting  for  "good, 
responsible  customers,"  the  general  term  was  of  the  opinion 
that  this  defense  could  not  be  sustained,  for  the  reason  that  the 
defendant  did  not  disclose  the  name  of  its  principal  at  the 
time  of  the  giving  of  the  orders  complained  of  for  the  pur- 
chase and  sale  of  cotton  futures.  Had  this  defense  been  sus- 
tained, the  principal,  and  not  the  defendant,  his  agent,  would 
have  been  liable.  Without  stopping  to  consider  the  evidence, 
we  shall  assume  that  this  defense  was  not  established,  and 
proceed  to  consider  the  question  as  to  whether  the  defendant 
was  liable  as  principal. 

Transactions  between  the  parties  commenced  in  January, 
1879,  by  a  letter  from  J.  H.  Parsons,  as  cashier  of  the  defend- 
ant, asking  the  plaintiffs  the  amount  of  margin  and  commis- 
sion they  required  for  the  purchase  of  cotton  futures.  The 
plaintiffs  answered,  giving  the  amount,  and  this  was  followed 
by  an  order  by  telegraph  from  Parsons,  as  cashier,  under  date 
of  February  10th,  to  buy  one  hundred  bales,  June  delivery, 
and  on  the  same  day  he  wrote  the  plaintiffs  that  the  order 
was  made  for  one  of  their  customers,  who  had  deposited 
$250,  as  per  their  favor  of  the  27th  ult.  Other  orders  fol- 
lowed, the  final  result  of  which  was  a  loss,  to  recover  which 
this  action  was  brought.  At  the  time  Parsons  was  the  cashier 
of  the  defendant,  possessing  the  powers  and  duties  incident 
to  the  office  under  the  charter,  constitution,  and  by-laws, 
having  the  general  charge  of  the  business  of  the  bank  and 
the  supervision  of  the  concern,  and  inasmuch  as  the  answer 
alleges   that  the  transactions   referred   to    in    the    complaint 
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were  had  between  the  plaintiffs  and  the  defendant  acting  as 
agent,  we  shall  treat  him  as  possessing  all  of  the  authority  to 
act  in  the  premises  that  the  directors  of  the  defendant  had  the 
power  to  give.  This  brings  us  to  the  question  whether  or  not 
tbe  defendant  had  the  power  to  make  the  orders  in  question. 
The  defendant  was  incorporated  and  chartered  in  1871  by  an 
act  of  the  legislature  of  the  state  of  Texas  entitled  "An  act  to 
incorporate  the  Citizens'  Savings  Bank  of  Jefferson,  Texas." 
The  act,  among  other  things,  provides  that  "the  general 
business  and  object  of  this  corporation  shall  be  to  receive  on 
deposit  or  in  trust  such  sum  or  sums  of  money  as  may,  from 
time  to  time,  be  offered  therefor  by  tradesmen,  merchants, 
clerks,  laborers,  servants,  and  others,  to  be  repaid  to  such  de- 
positors when  demanded,  at  such  times,  with  such  interest, 
and  under  such  regulations  as  the  board  of  directors  may, 
from  to  time,  prescribe";  and  also,  "this  corporation  may 
loan  money  according  to  the  constitution  and  laws  of  the 
state,  or  may  discount  in  accordance  with  bank  usages,  taking 
such  security  therefor,  either  real  or  personal,  as  the  directors 
may  deem  sufficient.  Said  corporation  shall  have  power  to 
borrow  money,  buy  and  sell  exchange,  bullion,  bank  notes, 
government  stocks,  and  other  securities."  The  act  further 
provides  that  the  business  of  the  corporation  shall  be  man- 
aged by  twelve  directors. 

Corporations  are  artificial  creations,  existing  by  virtue  of 
some  statute,  and  organized  for  the  purposes  defined  in  their 
charters.  A  person  dealing  with  a  corporation  is  chargeable 
with  notice  of  its  powers  and  the  purposes  for  which  it  is 
formed,  and  when  dealing  with  its  agents  or  officers,  is  bound 
to  know  the  extent  of  their  power  and  authority.  A  corpora- 
tion necessarily  carries  its  charter  wherever  it  goes,  for  that 
is  the  law  of  its  existence.  It  follows  that  the  plaintiffs  must 
have  known,  or  are  chargeable  with  knowledge,  of  the  corpo- 
rate powers  of  the  defendant,  and  of  the  extent  to  which  its 
cashier  could  bind  the  corporation:  Alexander  v.  Cauldicell, 
83  N.  Y.  480;  Hoyt  v.  Thompson,  19  N.  Y.  207-222;  Relfe  v. 
Rundle,  103  U.  S.  222-226;  Davis  v.  Old  Colony  R.  R.  Co.,  131 
Mass.  258-260;  41  Am.  Rep.  221;  Leonard  v.  American  Ins. 
Co.,  97  Ind.  299. 

Savings  banks  are  designed  to  encourage  economy  and 
frugality  among  persons  of  small  means,  and  are  organized 
with  restrictions  and  provisions  intended  to  secure  depositors 
against  loss.     Speculative  contracts  entered  into  for  the  sale 
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or  purchase  of  stock  by  a  savings  bank  at  the  stock  board  or 
elsewhere,  subject  to  the  hazard  and  contingency  of  gain  or 
loss,  are  ultra  vires,  and  a  perversion  of  the  powers  conferred 
by  its  charter:  People  etc.  v.  Mechanics*  &  T.  S.  Inst.,  92  N.  Y. 
7-9;  Sistare  v.  Best,  88  N.  Y.  527-531.  Contracts  of  corpora- 
tions are  ultra  vires  when  they  involve  adventures  or  under- 
takings outside  and  not  within  the  scope  or  power  given  by 
their  charters.  The  acts  under  which  they  are  organized 
were  framed  in  view  of  the  rights  of  the  public  and  the  inter- 
ests of  the  stockholders.  As  artificial  creations,  they  possess 
only  the  powers  with  which  they  were  endowed.  Au  act  may 
be  malum  in  se  or  vialum  prohibitum,  or  an  act  may  not  be 
immoral  or  prohibited  by  any  statute,  and  still  it  may  be  in 
excess  of  the  powers  vested  in  the  officers  of  a  corporation, 
unauthorized,  and  prejudicial  to  the  stockholders.  In  either 
case,  the  plea  of  ultra  vires  should  prevail,  unless  it  would 
defeat  justice  or  accomplish  a  legal  wrong:  Hungtington  v. 
National  Savings  Bank,  96  U.  S.  388;  Thomas  v.  West  Jersey 
R.  R.  Co.,  101  U.  S.  71;  Nassau  Bank  v.  Jones,  95  N.  Y.  115;  47 
Am.  Rep.  14;  Leslie  v.  Lorillard,  110  N.  Y.  519. 

As  we  have  seen,  the  defendant  was  chartered  for  the  pur- 
pose of  receiving  on  deposit  or  in  trust  such  sums  of  money 
as  may,  from  time  to  time,  be  offered  by  tradesmen,  merchants, 
clerks,  laborers,  servants,  and  others.  It  was  authorized  to 
loan  these  moneys  according  to  the  constitution  and  laws  of 
the  state,  and  to  discount  in  accordance  with  bank  usages, 
taking  such  security  therefor,  either  real  or  personal,  as  the 
directors  may  deem  sufficient.  In  addition  thereto,  the  de- 
fendant was  given  power  to  borrow  money,  buy  and  sell 
exchange,  bullion,  bank  notes,  government  stocks,  and  other 
eecurities.  The  authority  here  given  to  buy  and  sell  ex- 
change, bullion,  bank  notes,  government  stocks,  and  other 
securities  does  not  embrace  or  include  speculative  contracts 
in  cotton  futures,  any  more  than  it  does  hay,  oats,  provisions, 
or  dry-goods.  The  exchange,  bullion,  bank  notes,  securities, 
■etc.,  authorized  are  those  of  fixed  value,  current  in  the  mar- 
ket, and  not  subject  to  the  control  of  speculators.  Whilst  the 
buying  and  selling  of  cotton  to  be  delivered  in  the  future 
may  not  ordinarily  be  immoral  or  prohibited  by  any  statute, 
it  is  not  included  in  the  powers  given  to  the  defendant  by  its 
charter.  The  transaction  in  question  was  prejudicial  to  its 
stockholders,  and  tended  to  endanger  and  destroy  the  safe- 
guards provided   for   the  depositors.     The   stockholders   and 
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depositors  had  the  right  to  have  their  funds  invested  in  ac- 
cordance with  the  provisions  of  the  charter  and  the  constitu- 
tion and  laws  of  the  state,  and  in  so  far  as  this  right  was 
violated  by  the  transaction  in  question,  it  was  a  misappropri- 
ation of  the  funds,  and  im moral 

It  is  contended  that  the  defense  of  ultra  vires  is  not  avail- 
able in  this  case,  for  the  reason  that  the  contract  had  been 
executed  on  the  part  of  the  plaintiffs,  and  that  the  defendant 
is  estopped  from  setting  up  the  defense.  In  the  case  of 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  the  plaintiff  was  a 
corporation  organized  for  the  purpose  of  manufacturing  every 
variety  of  fire-arms  and  other  implements  of  war,  and  all 
kinds  of  machinery  adapted  to  the  construction  thereof  It 
entered  into  a  contract  with  the  American  Seal  Lock  Com- 
pany to  manufacture  and  deliver  ten  thousand  locks.  The 
locks  having  been  delivered,  it  was  held  that  the  contract  was 
fully  executed,  and  that  the  plea  of  ultra  vires  would  not  pre- 
vail as  a  defense  to  an  action  brought  to  recover  the  contract 
price.  We  do  not  question  the  rule  thus  invoked.  It  has 
been  repeatedly  declared  in  other  cases,  as,  for  instance,  in 
Parish  v.  Wheeler,  22  N.  Y.  494,  in  which  it  was  held  that  a 
railroad  company,  having  purchased  and  received  a  steam- 
boat, could  be  compelled  to  pay  for  it,  although  the  power  to 
purchase  such  boat  was  not  included  in  its  charter.  But  this 
doctrine  has  no  application  to  executory  contracts  which  are 
sought  to  be  made  the  foundation  of  an  action,  or  to  contracts 
that  are  prohibited  as  against  public  policy,  or  immoral: 
Nassau  Bank  v.  Jones,  95  N.  Y.  115;  47  Am.  Rep.  14;  Pitts- 
burgh, C,  &  St.  L.  Ry  Co.  V.  Keokuk  &  H.  B.  Co.,  131  U.  S. 
371-389. 

In  the  case  at  bar,  the  transaction,  as  we  have  seen,  was 
not  only  immoral  and  in  violation  of  the  rights  of  the  stock- 
holders and  depositors,  but  the  defendant  had  received  nothing 
by  virtue  of  it.  The  cotton  had  been  purchased  by  the  plain- 
tiffs in  their  own  name,  they  taking  title  thereto,  and  holding 
it  upon  the  defendant's  account.  It  was  purchased  under  the 
rules  of  the  Cotton  Exchange  of  the  city  of  New  York,  in  which 
the  members  doing  business  therein  with  other  members  act  as 
principals,  and  are  liable  as  such.  The  most  that  can  be 
claimed  is,  that  they  held  the  cotton,  or  the  contracts  therefor, 
subject  to  the  call  or  order  of  the  defendant.  There  had  been 
no  delivery  of  any  cotton  or  property  of  any  kind,  or  transfer  of 
any  title  to  such  property,  to  the  defendant.     If  the  steamboat 
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bad  never  been  delivered  to  the  railroad  company  so  as  to 
transfer  the  title  thereto,  or  if  the  ten  thousand  locks  had 
never  been  delivered  to  the  Americaa  Seal  Lock  Company, 
very  different  questions  would  have  been  presented  in  the 
cases  to  which  we  have  called  attention.  We  consequently 
are  of  the  opinion  that,  under  the  circumstances  of  this  case, 
the  defense  of  ultra  vires  is  still  available  to  the  defendant. 

The  claim  is  made  on  behalf  of  the  appellants  that  the 
defendant,  in  making  the  orders,  acted  as  an  agent  for  an 
undisclosed  principal,  and  is  therefore  liable  as  such.  If  the 
defendant  had  no  power  to  engage  in  the  business  as  principal, 
we  do  not  understand  what  right  it  had  to  do  so  as  an  agent; 
but  conceding  that  it  was  an  agent,  and  that  the  orders  were 
made  for  and  on  behalf  of  Clopton,  then  this  action  should  liave 
been  brought  against  Clopton  instead  of  the  defendant.  But 
it  is  claimed  that  the  defendant  neglected  to  disclose  its 
principal  at  the  time  of  making  the  orders,  and  for  that  reason 
it  is  liable;  but  if  it  neglected  to  disclose  its  principal,  so  far 
as  this  action  with  the  plaintiffs  is  concerned,  it  must  be 
regarded  as  principal,  and  liable  as  such;  and  if  a  principal, 
then  the  question  of  ultra  vires  arises.  The  plaintiffs  cannot 
sustain  their  action  upon  the  two  theories,  for  they  lead  in 
different  directions.  They  cannot  proceed  upon  the  theory 
that  the  defendant  was  an  agent,  for  the  purpose  of  avoiding 
the  question  of  ultra  vires,  and  then  upon  the  theory  that  the 
defendant  was  a  principal,  for  the  purpose  of  establishing  a 
right  to  recover.  Undoubtedly  a  person  may  in  fact  be  an 
agent  and  still  bind  himself  as  a  principal;  but  if  he  is  pro- 
ceeded against  as  a  principal,  he  is  entitled  to  all  of  the  rights 
and  privileges  that  the  law  gives  to  a  person  occupying  that 
position. 

We  consequently  are  of  the  opinion  that  the  judgment  should 
be  afiBrmed,  with  costs.  

Corporations. — Persons  dealing  with  a  corporation  through  its  agents 
must  take  notice,  —  1.  Of  the  extent  of  the  powers  of  the  corporation;  2.  Of 
the  extent  of  the  authority  of  the  agents:  Credit  Co.  v.  Hmoe  Machine  Co.,  54 
Conn.  357;  1  Am.  St.  Rep.  123. 

Corporations.  —  As  to  the  efifect  of  a  plea  of  ultra  vires  in  the  case  of  ex- 
ecutory contracts  entered  into  by  a  corporation,  see  note  to  Page  v.  Heineherg, 
94  Am.  Dec.  386;  and  compare  note  to  Leavitt  v.  Palmer,  51  Am.  Dec.  341, 
342. 
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Le  Barron  v.  Baboook. 

[122  New  Yobk,  163.] 

Oo-TKSUfcn. When  one  of  several  tenants  in  common  of  a  farm,  all  being 

of  full  age,  occupies  it,  and  takes  in  the  usual  course  of  husbandry  the 
annual  profits  thereof,  without  having  ousted  or  denied  the  rights  of  his 
co-tenanta,  he  is  not  liable  to  account  to  them,  or  to  any  of  them,  for 
the  profits  so  taken. 

CO-TBNANCT.  —  TENANT  IN   COMMON   WhO   GbOWS  AND   SEVERS   CrOM,  SUch 

as  oats  and  grass,  while  he  is  in  sole  possession  of  the  lands  of  the  co- 
tenancy,  becomes  the  exclusive  owner  of  such  crops,  where  his  occupancy 
has  been  permissive,  and  without  ousting  his  co-tenants;  and  if  his  co- 
tenants  take  such  crops  away,  they  become  answerable  to  him  for  the  full 
value  thereof. 

W.  S.  Thrasher,  for  the  appellant. 

Morris  and  Lambert,  for  the  respondents. 

FoLLETT,  C.  J.  March  19,  1882,  Lineas  Le  Barron,  the 
elder,  died  intestate,  seised  of  a  farm  of  233  acres,  and  leav- 
ing eleven  children,  his  only  heirs,  one  of  whom  is  the  plain- 
tiff, and  another  is  the  wife  of  Alphonso  House,  one  of  the 
defendants.  The  plaintiff  was  the  administrator  of  his  father's 
estate,  and  being  in  possession  of  the  farm  in  the  year  1885, 
he  plowed  two  and  a  half  acres  of  land  and  sowed  it  to 
oats.  Upon  the  farm  there  was  about  forty  acres  of  meadow 
land.  In  August  of  that  year  he  cut  these  oats,  and  also  the 
grass  on  about  fifteen  acres  of  the  meadow.  He  left  the  oats 
in  the  swath  to  dry,  and  the  hay,  which  had  been  partly  dried, 
he  had  raked  into  windrows.  No  one  but  the  plaintiff  had 
bestowed  any  labor  on  the  grain  or  hay,  or  on  the  farm 
whereon  they  grew.  These  products  being  in  this  situation, 
the  defendants  entered  in  the  night-time  and  drew  away  the 
oats,  and  entered  in  the  daytime  and  drew  away  the  hay, 
claiming  to  do  so  in  the  right  of  Mrs.  House  and  by  her  direc- 
tion. The  plaintiff  forbade  the  removal  of  the  property,  but 
openly  admitted  the  right  of  any  one  of  his  co-tenants  to  cut 
and  take  his  or  her  share  of  the  standing  grass  from  the 
meadow.  None  of  the  tenants  had  ever  been  excluded  from 
the  farm,  nor  had  the  right  to  possess  or  enjoy  it  ever  been 
denied  to  them,  or  to  any  one  of  them. 

This  action  was  brought  to  recover  the  value  of  the  hay  and 
oats,  upon  the  theory  that  the  defendants  were  liable  in  trover, 
and  at  circuit  it  was  held  that  they  were  so  liable,  and  the 
plaintiff  had  a  verdict  for  the  value  of  both,  but  their  values 
were   not  separately  assessed.     The  judgment  entered  upon 
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the  verdict  was  reversed  at  general  term,  where  it  was  held 
that  the  plaintiff  was  the  sole  owner  of  the  oats,  and  could 
recover  their  value,  but  that  he  was  a  mere  tenant  in  common 
of  the  hay,  and  could  not  recover  its  value  of  his  co-tenant 
who  had  carried  it  away. 

The  oats  and  hay  were  personal  chattels,  the  former  being 
euch  before  as  well  as  after  they  were  cut,  and  the  latter  be- 
came such  when  severed  from  the  meadow:  2  Stephen's  Com- 
mentary, 8th  ed.,  212.  If  they  were  owned  in  common  by 
the  plaintiff  and  Mrs.  House,  it  was  not  a  conversion  in  law 
for  the  defendants,  acting  by  her  (a  co-tenant's)  authority,  to 
merely  draw  them  away:  Carr  v.  Dodge,  40  N.  H.  404;  Ballon 
V.  Hale,  47  N.  H.  347;  93  Am.  Dec.  438;  Russell  v.  Aller.,  13 
N.  Y.  173;  Lobdell  v.  Stowell,  51  N.  Y.  70;  Freeman  on  Co- 
tenancy, sec.  306.  But  if  the  plaintiff  owned  the  products  in 
his  own  right,  then  the  defendants'  act  in  carrying  thera  away 
was  a  conversion  in  law,  and  they  are  liable  for  the  damages. 

When  one  of  several  tenants  in  common  of  a  farm  (all 
being  of  full  age)  occupies  it,  and  has  taken,  in  the  usual 
course  of  husbandry,  the  annual  products  thereof  without  hav- 
ing entered  into  any  contract  in  respect  to  its  use,  and  without 
having  ousted  or  denied  the  rights  of  any  of  his  co-tenants, 
he  is  not  liable  to  account  to  them,  or  to  any  one  of  them,  for 
its  use,  or  for  the  products  so  taken:  Woolever  v.  Knapp,  18 
Barb.  265;  Wilcox  v.  Wilcox,  48  Barb.  327;  Dresser  v.  Dresser, 
40  Barb.  300;  Rosehoom  v.  Rosehoom,  15  Hun,  309;  81  N.  Y. 
356;  Zapp  v.  Miller,  109  N.  Y.  51,  57;  Henderson  v.  Eason,  17 
Ad.  &  E.  701;  4  Kent's  Com.  369;  Freeman  on  Cotenancy, 
sec.  286.  The  judgments  which  hold  that  a  tenant  in  com- 
mon of  farming  land  who,  while  in  peaceable  possession,  takes 
and  uses  the  products  which  have  grown  while  so  in  pos- 
session is  not  liable  to  account  for  their  value  to  his  co-tenant 
rest  necessarily  on  the  assumption  that  he  becomes  the  sole 
owner  of  such  products;  for  if  a  tenant  in  common  of  a 
chattel  uses  it  up  or  sells  it  for  his  own  exclusive  benefit  with- 
out the  express  or  implied  assent  of  his  co-tenants,  he  is  liable 
to  them  for  its  conversion:  Wilson  v.  Reed,  3  Johns.  175;  Nowlen 
V.  Colt,  6  Hill,  461;  41  Am.  Dec.  756;  Dyckman  v.  Valiente, 
42  N.  Y.  560;  Freeman  on  Cotenancy,  sees.  307,  308.  When 
a  co-tenant  of  such  lands  peaceably  takes  the  products  grown 
during  his  possession,  there  comes  a  time  when  he  is  vested 
with  the  sole  title,  which  cannot  be  later  than  when  in  the  due 
course  of  husbandry   they  are   peaceably  and  in  good  faith 


490         Village  of  Carthage  v.  Frederick.     [New  York, 

severed  by  him  from  the  common  estate  on  which  they  were 
grown.  If  they  do  not  then  become  the  individual  property 
of  the  co-tenant  who  grew  and  severed  them,  it  is  difficult  to 
see  what  subsequent  act  he  could  perform  which  would  vest 
him  with  the  title.  Storing  the  hay  and  grain  in  a  barn  would 
not  strengthen  his  title,  and  unless  it  becomes  perfect  when 
the  products  are  severed,  a  co-tenant  out  of  possession  can  lie 
by  and  permit  the  one  in  possession  to  rear  and  prepare 
crops  for  market  and  then  peaceably  take  them  whenever  or 
wherever  he  can,  or,  under  certain  circumstances,  of  the  pur- 
chaser, so  long  as  the  property  can  be  traced.  This  would  not 
be  a  convenient  nor  an  equitable  rule,  and  we  find  no  author- 
ity which  justifies  the  court  in  declaring  it  to  be  the  legal  one. 

The  plaintiff,  having  in  the  due  course  of  husbandry  grown 
and  severed  the  grass  and  oats  while  being  with  the  acquiescence 
of  his  co-tenants  legally  and  peaceably  in  possession  of  the 
land  whereon  the  grew,  became  the  sole  owner  of  them,  and 
the  defendants,  by  taking  them  away,  became  liable  for  their 
value:  Calhoun  v.  Curtis,  i  Met.  413;  38  Am.  Dec.  380;  Brown 
V.  Wellington,  106  Mass.  318;  8  Am.  Rep.  330;  Bird  v.  Bird, 
15  Fla.  424;  21  Am.  Rep.  296;  Henderson  v.  Eason,  17  Ad.  & 
E.  701;  1  Domat's  Civil  Law,  Cushing's  ed.,  952. 

The  order  should  be  reversed,  and  judgment  entered  on  the 
verdict  affirmed,  with  costs- 

Co-tenancy —  Rights  of  Occdpying  Tenant.  — Sole  use  and  occupancy 
of  common  property  by  one  co-tenant  does  not  create  the  relation  of  land* 
lord  and  tenant,  nor  render  such  tenant  liable  for  rents:  Hamhy  v.  Wall,  48 
Ark.  135;  3  Am.  St.  Rep.  218,  and  note;  note  to  Earli/  v.  Friend,  78  Am. 
Dec.  605,  666.  See  also  West  v.  Weyer,  46  Ohio  St.  66;  15  Am.  St.  Rep.  552, 
and  note;  Fulmer'a  Appeal,  128  Pa.  St.  24;  16  Am.  St.  Rep.  662,  and  note. 
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[122  New  York,  268] 

MnNiciPAL  Corporation  Possesses,  in  Addition  to  the  Powers  Specifi- 
cally Conferred  upon  it  by  its  charter,  such  further  powers  as  are 
necessarily  incident  to  or  may  be  fairly  inferred  from  those  powers, 
including  all  that  are  essential  to  the  declared  objects  of  its  existence. 

McNiciPAL  Corporation.  —  An  Ordinance  ADorrEn  by  a  Municipal  Cor- 
poration pursuant  to  authority  expressly  delegated  to  it  by  the  legisla- 
ture has  the  same  force  within  the  corporate  limits  as  a  statute  passed 
by  the  legislature  itself.  If,  however,  the  power  to  legislate  is  general 
or  implit'ii,  and  the  manner  <\i  exercising  it  is  not  specified,  there  must  be 
a  reasonable  use  of  such  power,  or  the  ordinance  may  be  declared  invalid 
by  the  courts. 
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McmoiPAL  Corporations  —  Power  to  Enact  Ordinances.  —  An  ordinance 
making  it  unlawful  for  any  owner,  occupant,  or  person  having  charge  of 
•ny  lot  to  suffer  or  permit  any  snow,  ice,  or  other  obstruction  to  collect 
and  remain  on  any  sidewalk  fronting  on  such  lots,  so  as  to  impede,  ob- 
Btruct,  or  render  it  dangerous  to  public  travel,  later  than  ten  o'clock  in 
the  forenoon  of  any  day  after  the  same  shall  have  fallen  or  collected 
thereon,  and  imposing  a  fine  upon  any  one  offending  against  sach  ordi- 
nance, is  valid  and  enforceable,  where  the  charter  of  the  municipality 
authorizes  it  to  enact  ordinances  to  provide  for  keeping  the  sidewalks 
clear  from  ice,  snow,  and  other  obstructions,  and  to  carry  into  effect  the 
purposes  of  the  corporation. 

CoNSTiTcmoNAL  Law  —  PoLiCE  PowER.  —  The  constitution  presupposes  the 
existence  of  the  police  power,  and  is  to  be  considered  with  reference  to 
that  fact.  The  police  power  is  not  limited  by  the  clause  of  the  constitu- 
tion prohibiting  the  taking  of  private  property  without  compensation. 
Every  citizen  holds  his  property  subject  to  the  proper  exercise  of  this 
power,  either  by  the  state  legislature  directly  or  by  public  and  munici- 
pal corporations  to  which  the  legislature  may  delegate  it. 

CoNSTrruTioNAL  Law. — A  Municipal  Ordinance  Requiring  the  Occu- 
pants OR  Owners  op  Property  to  Remove  Ice,  Snow,  and  Other 
Obstructions  falling  or  collecting  thereon,  and  imposing  a  penalty  for 
their  failure  to  do  so,  is  a  valid  exercise  of  the  police  power,  and  is  not 
forbidden  by  the  clause  of  the  constitution  prohibiting  the  taking  of  pri- 
vate property  without  compensation. 

Action  to  recover  a  penalty  for  the  violation  of  a  municipal 
ordinance,  in  the  words  and  figures  following:  "Sec.  29.  It 
shall  not  be  lawful  for  any  owner,  occupant,  tenant,  or  any 
person  having  the  charge  or  control  of  any  premises,  lot,  tene- 
ment, or  manufacturing  establishment  situated  within  the 
village  of  Carthage  to  suffer  or  permit  any  snow,  ice,  or  other 
substance  to  collect  and  remain  on  any  sidewalk  fronting  on 
or  belonging  to  said  premises  so  as  to  impede,  obstruct,  or  ren- 
der dangerous  public  travel  upon  such  walks  later  than  ten 
o'clock  in  the  forenoon  of  any  day  after  the  same  shall  have 
fallen  or  collected  thereon,  or  for  more  than  two  hours  after 
being  notified  by  the  president  or  any  of  the  trustees  of  said 
village  to  remove  the  same.  Any  person  or  persons  offending 
against  the  provisions  of  this  act  shall  be  liable  to  pay  a  fine 
of  not  less  than  one  dollar  and  not  to  exceed  ten  dollars  for 
each  and  every  offense,  to  be  sued  for  and  collected  the  same 
as  other  penalties,  with  costs  of  suit."  There  was  no  doubt 
that  the  ordinance  has  been  passed  and  published  in  the  form 
required  by  law,  and  that  the  defendant  had  violated  it  by 
suffering  snow  to  collect  and  remain  upon  the  sidewalk  in 
front  of  the  premises  occupied  by  him,  and  after  ten  o'clock 
in  the  forenoon  of  the  day  after  which  it  had  fallen,  and  that 
public  travel  over  the  sidewalk  had  thereby  been  impeded  and 
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rendered  dangerous.  Judgment  was  rendered  by  the  trial 
court  in  favor  the  plaintiff,  and  was  aflSrmed  on  appeal  to  the 
general  term. 

Kilby  and  Kellogg,  for  the  appellant 

Watson  M.  Rogers,  for  the  respondent 

Vann,  J.  A  municipal  corporation  possesses  not  only  the 
powers  specifically  conferred  upon  it  by  its  charter,  but  also 
such  as  are  necessarily  incident  to  or  may  fairly  be  implied 
from  those  powers,  including  all  that  are  essential  to  the 
declared  object  of  its  existence:  Le  Couteulx  v.  City  of  Buffalo, 
33  N.  Y.  333;  Ketchum  v.  City  of  Buffalo,  14  N.  Y.  356;  Buf- 
falo etc.  R.  R.  Co.  V.  City  of  Buffalo,  5  Hill,  209;  1  Dillon  on 
Municipal  Corporations,  sec.  89;  Angell  and  Ames  on  Corpo- 
rations, 346,  364;  2  Kyd  on  Corporations,  149. 

An  ordinance  adopted  by  such  a  corporation,  pursuant  to 
authority  expressly  delegated  by  the  legislature,  has  the  same 
force  within  the  corporate  limits  as  a  statute  passed  by  the 
legislature  itself:  Village  of  Gloversville  v.  Howell,  70  N.  Y.  287; 
City  of  Brooklyn  v.  Breslin,  57  N.  Y.  591,  596;  Corporation  of 
the  Brick  Presbyterian  Church  v.  Mayor  etc.  of  New  York,  5 
Cow.  538,  541;  McDermott  v.  Board  of  Police,  5  Abb.  Pr.  422; 
Grant  on  Corporations,  77.  Where,  however,  the  power  to 
legislate  is  general  or  implied,  and  the  manner  of  exercising 
it  is  not  specified,  there  must  be  a  reasonable  use  of  such 
power,  or  the  ordinance  may  be  declared  invalid  by  the 
courts:  Dunham  v.  Trustees  of  Rochester,  5  Cow.  462;  Cronin 
V.  People,  82  N.  Y.  318;  37  Am.  Rep.  564;  Commissioners  of 
Northern  Liberties  v.  N.  L.  Gas  Co.,  12  Pa.  St.  318;  Mayor  etc. 
V.  Thome,  7  Paige,  261;  In  re  Frazee,  63  Mich.  396;  Town  of 
State  Center  v.  Barenstein,  66  Iowa,  249;  City  of  Mankato  v. 
Fowler,  32  Minn.  364;  City  of  Clinton  v.  Phillips,  58  111.  102; 
11  Am.  Rep.  52;  1  Dillon  on  Municipal  Corporations,  sec.  328; 
Cooley's  Constitutional  Limitations,  243. 

The  trustees  of  the  village  of  Carthage  were  authorized  by 
the  act  of  incorporation  to  enact  ordinances  for  various  pur- 
poses, and,  among  others,  to  prevent  encumbering  the  side- 
walks with  any  substance  or  material  whatever;  to  provide 
for  keeping  them  clear  from  snow,  ice,  dirt,  and  other  obstruc- 
tions; to  direct  the  sweeping  and  cleaning  of  streets  in  said 
village  by  the  persons  owning  or  occupying  the  premises 
fronting  thereon;  "and,  generally,  the  said  trustees"  were  em- 
powered to  pass  such  ordinances,  "  not  inconsistent  with  the 
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laws  of  the  United  States  and  of  this  state,  as  may  be  neces- 
sary and  proper  for  carrying  into  effect  the  purposes  of  said 
corporation,  and  the  powers  and  privileges  granted  "  by  said 
act,  and  not  inconsistent  therewith,  "  and  for  the  enforcement 
of  such  by-laws,  ordinances,  rules,  and  regulations."  They 
were  also  authorized  to  prescribe  such  penalties  as  they 
should  deem  proper  for  a  violation  thereof,  not  exceeding 
one  hundred  dollars  for  each  offense:  Laws  of  1869,  c.  834, 
1975-1978.  By  a  later  act,  exclusive  jurisdiction  was  con- 
ferred upon  the  police  justice  of  the  village  in  all  actions 
brought  to  recover  fines  or  penalties  for  a  violation  of  the 
charter,  or  of  the  ordinances  passed  thereunder:  Laws  of  1872, 
c.  564,  1372. 

We  think  that  the  special  grant  of  power  to  enact  ordi- 
nances to  prevent  encumbrances  upon  the  sidewalks,  and  to 
provide  for  keeping  them  free  from  snow,  when  considered  in 
connection  with  the  general  grant  of  power  to  pass  all  such 
ordinances  as  are  necessary  for  carrying  into  effect  the  pur- 
poses of  the  corporation,  and  the  powers  conferred  by  the 
charter,  is  sufficient  to  authorize  the  adoption  of  the  ordi- 
nance in  question.  It  is  fair,  impartial,  and  general,  is 
consistent  with  the  general  legislation  of  the  state,  and  is  a 
reasonable  exercise  of  the  powers  conferred  by  the  legislature: 
Mayor  etc.  v.  Williams,  15  N.  Y.  502;  People  v.  Mattimore,  45 
Hun,  448. 

The  defendant,  however,  insists  that  said  ordinance  is  un- 
constitutional, because  it  assumes  to  authorize  the  taking  of 
private  property  for  public  use  without  just  compensation: 
Const.  N.  Y.,  art.  1,  sec.  6. 

It  is  made  the  duty  of  the  legislature,  by  the  constitution 
now  in  force,  to  provide  for  the  organization  of  cities  and  vil- 
lages, but,  as  a  recent  waiter  has  said:  "  The  right  of  the  legis- 
lature, in  the  entire  absence  of  authorization  or  prohibition,  to 
create  towns  and  other  inferior  municipal  organizations,  and 
to  confer  upon  them  the  powers  of  local  government,  and 
especially  of  local  taxation  and  police  regulation  usual  with 
such  corporations,  would  always  pass  unchallenged  ":  Cooley's 
Constitutional  Limitations,  5th  ed.,  228,  During  the  early 
history  of  the  state,  when  the  constitution  was  silent  upon  the 
subject,  cities  and  villages  were  incorporated  by  the  legisla- 
ture, and  extensive  powers  of  local  legislation  were  conferred 
upon  them,  including  the  right  to  pass  by-laws  or  ordinances, 
to  inflict  fines  and  penalties  for  their  violation,  and  to  collect 
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the  same  through  the  courts:  Laws  of  1785,  c.  83;  Laws  of 
1790,  c.  49;  Laws  of  1794,  c.  36.  As  early  as  1785,  by  the 
charter  of  the  city  of  Hudson,  the  right  to  legislate  in  regard 
to  the  "police  "  power  was  expressly  conferred:  Laws  of  1785, 
c.  83,  sec.  11.  This  power  was  then  well  known  to  the  com- 
mon law,  and  twenty  years  before  had  been  defined  by  Black- 
stone  as  "  the  due  regulation  and  domestic  order  of  the 
kingdom,  whereby  the  individuals  of  the  state,  like  members 
of  a  well-governed  family,  are  bound  to  conform  their  general 
behavior  to  the  rules  of  propriety,  good  neighborhood,  and  good 
manners,  and  to  be  decent,  industrious,  and  inoffensive  in 
their  respective  stations  ":  4  Bla.  Com.  162.  Municipal  cor- 
porations have  exercised  this  power,  eo  nomine,  for  time  out  of 
mind,  by  making  regulations  to  preserve  order,  to  promote  free- 
dom of  communication,  and  to  facilitate  the  transaction  of 
business  in  crowded  communities.  Compensation  has  never 
been  a  condition  of  its  exercise,  even  when  attended  with  in- 
convenience or  pecuniary  loss,  as  each  member  of  a  commu- 
nity is  presumed  to  be  benefited  by  that  which  promotes  the 
general  welfare.  All  authorities  agree  that  th«  constitution 
presupposes  the  existence  of  the  police  power,  and  is  to  be  con- 
strued with  reference  to  that  fact:  2  Hare's  American  Consti- 
tutional Law,  766;  Anderson's  Law  Diet.,  tit.  Police. 

Mr.  Sedgwick,  in  his  work  on  constitutional  law,  says  that 
"  the  clause  prohibiting  the  taking  of  private  property  without 
compensation  is  not  intended  as  a  limitation  of  the  exercise  of 
those  police  powers  which  are  necessary  to  the  tranquility  of 
every  well-ordered  community,  nor  of  that  general  power  over 
private  property  which  is  necessary  for  the  orderly  existence 
of  all  governments.  It  has  always  been  held  that  the  legisla- 
ture may  make  police  regulations,  although  they  may  interfere 
with  the  full  enjoyment  of  private  property,  and  though  no 
compensation  is  given  ":  Sedgwick  on  Statutory  and  Constitu- 
tional Law,  435. 

A  recent  writer  upon  the  limitations  of  police  power  says, 
that  "  where  the  letter  of  the  constitution  would  prohibit  police 
regulations,  which,  by  all  the  principles  of  constitutional  gov- 
ernment, have  been  recognized  as  beneficent  and  permissible 
restrictions  upon  the  individual  liberty  of  action,  such  regula- 
tions will  be  upheld  by  the  courts,  on  the  ground  that  the 
framers  of  the  constitution  could  not  possibly  have  intended 
to  deprive  the  government  of  so  salutary  a  power,  and  hence 
the  spirit  of  the  constitution  permits  such  legislation,  although 
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a  etrict  construction  of  the  letter  prohibits":  Tiederaan's 
Limitation  of  Police  Power,  12.  "A  large  part  of  the  police 
power  of  the  state  is  exercised  by  the  local  governments  of 
municipal  corporations,  and  the  extent  of  their  police  powers 
depends  upon  the  limitations  of  their  charters":  Tiedeman's 
Limitation  of  Police  Power,  638.  "  The  limit  to  the  exercise 
of  the  police  power  can  only  be  this:  the  legislation  must  have 
reference  to  the  comfort,  the  safety,  or  the  welfare  of  society, 
and  it  must  not  be  in  conflict  with  the  provisions  of  the  con- 
stitution ":  Potter's  Dwarris  on  Statutes,  458. 

Judge  Dillon,  in  his  work  on  municipal  corporations  (vol. 
1,  212), says  that  "every  citizen  holds  his  property  subject  to 
the  proper  exercise  of  this  (police)  power,  either  by  the  state 
legislature  directly,  or  by  public  or  municipal  corporations  to 

which  the  legislature  may  delegate  it It  is  well  settled 

that  laws  and  regulations  of  this  character,  though  they  may 
disturb  the  enjoyment  of  individual  rights,  are  not  unconsti- 
tutional, though  no  provision  is  made  for  compensation  for  such 

disturbances If  one  suffers  injury,  it  is  either  damnum 

absque  injuria,  or,  in  the  theory  of  the  law,  he  is  compensated 
for  it  by  sharing  in  the  general  benefits  which  the  regulations 
are  intended  and  calculated  to  secure."  The  courts  have  been 
equally  emphatic  in  their  declarations  upon  the  subject.  In 
Thorpe  v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  140,  62  Am.  Dec.  625, 
the  court  said:  "There  is  also  the  general  police  power  of 
the  state,  by  which  persons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens  in  order  to  secure  the  general 
comfort,  health,  and  prosperity,  of  the  perfect  right  in  the 
legislature  to  do  which  no  question  ever  was,  or  upon  ac- 
knowledged general  principles  ever  can  be,  made." 

Chief  Justice  Shaw,  in  deciding  a  case  involving  the  collec- 
tion of  a  penalty  imposed  for  the  violation  of  a  municipal 
ordinance  requiring  the  owners  or  occupants  of  houses  border- 
ing on  streets  to  remove  the  snow  from  their  respective  side- 
walks within  a  specified  time,  used  this  significant  language: 
"  It  is  not  speaking  strictly,  to  characterize  this  city  ordinance 
as  a  law  levying  a  tax,  the  direct  or  principal  object  of  which  is 
the  raising  of  revenue.  It  imposes  a  duty  upon  a  large  class 
of  persons,  the  performance  of  which  requires  some  labor  and 
expense,  and  therefore  indirectly  operates  as  a  law  creating  a 
burden.  But  we  think  it  is  rather  to  be  regarded  as  a  police 
regulation,  requiring  a  duty  to  be  performed,  highly  salutary 
and  advantageous  to  the  citizens  of  a  populous  and  closely 
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built  city,  and  which  is  imposed  upon  them  because  they  am 
80  situated  as  that  they  can  most  promptly  and  conveniently 
perform  it;  and  it  is  laid,  not  upon  a  few,  but  upon  a  numer- 
ous class,  all  those  who  are  so  situated,  and  equally  upon  all 

who  are  within  the  description  composing  the  class 

Although  the  sidewalk  is  part  of  the  public  street,  and  the 
public  have  an  easement  in  it,  yet  the  adjacent  occupant  often 
is  the  owner  of  the  fee,  and  generally  has  some  peculiar  in- 
terest in  it,  and  benefit  from  it,  distinct  from  that  which  he 
enjoys  in  common  with  the  rest  of  the  community.  He  has 
this  interest  and  benefit,  often  in  accommodating  his  cellar 
door  and  steps,  a  passage  for  fuel,  and  the  passage  to  and  from 
his  own  house  to  the  street For  his  own  accommoda- 
tion, he  would  have  an  interest  in  clearing  the  snow  from  hi& 
own  door.  The  owners  and  occupiers  of  house-lots  and  other 
real  estate,  therefore,  have  an  interest  in  the  performance  of 
this  duty,  peculiar  and  somewhat  distinct  from  that  of  the 
rest  of  the  community.  Besides,  from  their  situation,  they 
have  the  power  and  ability  to  perform  this  duty,  with  the 
promptness  which  the  benefit  of  the  community  requires,  and 
the  duty  is  divided,  distributed,  and  apportioned  upon  so 
large  a  number,  that  it  can  be  done  promptly  and  effectually^ 
and  without  imposing  a  very  severe  burden  upon  any  one ": 
Goddard,  Petitioner,  16  Pick.  504,  509,  510;  28  Am.  Dec.  259. 

In  a  recent  case,  this  court,  referring  to  the  police  power^ 
said:  "That  power  is  very  broad  and  comprehensive,  and  ia 
exercised  to  promote  the  health,  comfort,  safety,  and  welfare 

of  society Under  it  the  conduct  of  an  individual  and 

the  use  of  property  may  be  regulated  so  as  to  interfere,  to 
some  extent,  with  the  freedom  of  the  one  and  the  enjoyment 
of  the  other:  In  re  Jacobs,  98  N.  Y.  98,  108;  50  Am.  Rep.  636. 

And  in  another  late  case  the  court  declared  that  "all  prop- 
erty is  held  subject  to  the  general  police  power  of  the  state,  to 
80  regulate  and  control  its  use  in  a  proper  case  as  to  secure 
the  general  safety  and  the  public  welfare":  People  v.  GillsoUy 
109  N.  Y.  389,  398;  4  Am.  St.  Rep.  465. 

In  both  of  the  cases  last  referred  to,  the  police  power  was 
distinctly  recognized,  but  it  was  held  that  a  statute  to  be  sus- 
tained as  an  exercise  of  that  power  must  have  some  relation 
to  the  public  health,  comfort,  or  safety,  and  that  the  rights  of 
property  could  not  be  invaded  under  the  guise  of  a  police 
regulation  for  the  protection  of  health,  when  it  was  manifest 
that  such  was  not  the  object  of  the  regulation. 
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The  following  authorities,  some  expressly  and  others  in 
principle,  justify  the  passage  of  the  ordinance  in  question  as 
a  proper  exercise  of  police  power  lawfully  delegated  to  a 
municipal  corporation  by  the  legislature:  People  v.  Mattimore^ 
45  Hun,  448;  Mayor  etc.  v.  Williams,  15  N.  Y.  502,  505; 
Phelps  V.  Eacey,  60  N.  Y.  10;  19  Am.  Rep.  140;  Cronin  v. 
People,  82  N.  Y.  318;  37  Am.  Rep.  564;  Moore  v.  Gadsden,  93 
N.  Y.  12,  17;  Dixori  v.  Brooklyn  C.  &  N.  R.  R.  Co.,  100  N.  Y. 
176,  179;  People  v.  Arensherg,  105  N.  Y.  123;  59  Am.  Rep.  483; 
Vanderhilt  v.  Adams,  7  Cow.  349;  Coates  v.  Mayor  etc.,  7  Cow. 
585,  606;  Stokes  v.  New  York,  14  Wend.  88;  Sharpless  v.  Mayor 
etc.,  21  Pa.  St.  147;  59  Am.  Dec.  759;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  33. 

If  this  power  of  local  legislation  can  be  conferred  upon  the 
largest  city  in  the  state,  it  can  also  be  conferred  upon  the 
smallest  village  that  the  legislature  sees  fit  to  incorporate.  In 
this  latitude,  the  accumulation  of  snow  upon  sidewalks  in 
large  quantities  is  a  matter  of  course.  Its  presence  retards 
travel,  interrupts  business,  and  interferes  with  the  safety  and 
convenience  of  all  classes.  It  is  a  frequent  cause  of  accidents, 
and  thus  affects  the  property  of  every  person  who  is  liable  to 
assessment  to  pay  the  damages  caused  by  a  failure  to  remove 
it.  But  how  is  it  possible  for  the  authorities  of  a  large  city, 
with  many  hundred  miles  of  streets,  to  remove  the  snow  in 
time  to  prevent  injury  to  those  who  have  the  right  to  travel 
upon  the  sidewalks,  unless  they  can  require  the  owners  and 
occupants  of  adjacent  property  to  remove  it?  Every  man  can 
conveniently  and  promptly  attend  to  that  which  is  in  front  of 
his  own  door,  and  it  is  both  reasonable  and  necessary  that  he 
should  be  compelled  to  do  so.  We  think  that  the  ordinance 
under  consideration  is  valid;  that  it  conflicts  with  no  provis- 
ion of  the  constitution,  and  that  it  is  the  duty  of  the  courts  to 
enforce  it. 

In  reaching  this  conclusion,  we  have  not  overlooked  the 
case  of  Gridley  v.  City  of  Bloomington,  88  111.  554,  but  have 
given  it  the  attention  to  which  it  is  entitled  by  the  high  stand- 
ing of  the  court  that  decided  it.  The  argument  upon  which 
the  opinion  in  that  case  rests  is,  that  as  the  fee  of  the  street 
was  in  the  corporation,  and  the  sidewalk  was  a  part  of  the 
street,  the  lot-owner  had  no  more  interest  in  the  sidewalk  in 
front  of  his  premises  than  any  other  citizen  of  the  municipal- 
ity, because  it  was  set  apart  for  the  exclusive  use  of  persons 
Am.  St.  Rkf..  Vol.  XIX.— S2 
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traveling  on  foot,  and  was  as  much  under  the  control  of  the 
municipal  government  as  the  street  itself. 

We  are  unable  to  yield  to  this  reasoning,  because  it  over- 
looks, not  only  the  public  safety  and  general  convenience,  but 
also  the  peculiar  interest  that  every  owner  or  occupant  of  real 
property  has  in  a  clean  sidewalk  in  front  of  his  own  premises. 
Whatever  adds  to  the  usefulness  of  a  sidewalk  adds  both  to 
the  rental  and  permanent  value  of  the  adjacent  lot. 

After  carefully  examining  all  of  the  questions  presented  by 
counsel,  we  think  the  judgment  should  be  affirmed. 

Municipal  Corpohations,  Powers  of.  —  A  municipality  can  exercise  such 
powers  as  are  expressly  granted  it,  and  such  incidental  powers  as  are  neces- 
sary to  carry  into  efifect  those  specifically  granted:  Huesing  v.  Rock  Island, 
128  111.  465;  15  Am.  St.  Rep.  129,  and  note  137,  138. 

Municipalities.  —  Ordinances  for  Removal  of  Ice  and  Snow:  See  note 
to  Port  Huron  v.  Jenkinson,  18  Am.  St.  Rep.  413,  414,  where  the  principal 
case  is  cited,  and  the  rule  as  laid  down  in  that  case  criticised;  see  also 
Ooddard,  Petitioner,  16  Pick.  504;  28  Am.  Dec.  259. 


Brewster  v.  Hatch. 

[122  New  York,  349. J 
Corporation,  Promoters  of.  —  Where  a  prospectus  and  subscriptioQ 
agreement  state  that  a  corporation  is  to  be  formed  to  purchase  mines, 
that  the  mines  are  to  be  capitalized  at  one  million  five  hundred  thousand 
dollars,  to  be  divided  into  shares  of  the  par  value  of  ten  dollars  each,  to 
be  issued  to  one  of  the  promoters  in  payment  of  the  mine;  that  a  portion 
only  of  the  shares  is  to  be  offered  for  sale  at  four  dollars  per  share,  and 
that  the  stock  is  to  be  fully  paid  up  and  non-assessable,  and  the  pro- 
moters subsequently  purcliased  the  mine,  paying  therefor  out  of  the 
moneys  paid  by  other  subscribers,  and  issued  to  themselves  the  balance 
of  the  capital  stock  without  paying  any  consideration  therefor,  they 
are  liable  to  an  action  brouglit  by  the  other  subscribers  to  recover 
the  ilamai^es  sustained  by  them  from  the  issue  of  said  stock,  it  being 
conceded  that  the  promoters  did  not  disclose  the  price  that  they  were 
to  pay  for  the  mine,  nor  tlie  fact  they  did  not  intend  to  purchase  un- 
less sufficient  funds  were  furnished  by  others  to  pay  therefor  and  for  the 
expense  of  the  corporation,  leaving  a  large  amount  of  stock  to  be  gra- 
tuitously distributed  among  themselves. 

Action  to  recover  the  value  of  shares  of  stock  distributed 
among  the  defendants  without  cost  to  them.  At  the  trial,  the 
plaintififici,  being  required  to  elect  whether  they  would  recover 
for  the  benefit  of  the  corporation  or  only  for  their  personal 
damages,  elected  to  recover  the  latter  only.  In  January,  1879, 
Martin  B.  Hayes  held  options  for  the  purchase  of  several  mines 
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Bituate  in  the  state  of  Colorado,  which  options  expired  on  the 
Slst  of  the  same  month.  On  the  day  preceding  that  on  which 
the  options  were  to  expire,  the  defendants  and  one  Hubbard 
H.  Duncklee  acquired  an  interest  in  the  options,  and  paid  five 
thousand  dollars  to  have  them  extended  for  four  months,  and 
they  entered  into  an  agreement  in  the  words  and  figures  follow- 
ing:— 

"This  agreement,  made  and  entered  into  this  thirtieth  day 
of  January,  1879,  between  Walter  T.  Hatch,  J.  Warren  Brown, 
C.  E.  Quincey,  Emory  Thayer,  and  H.  H.  Duncklee,  all  of  the 
city  and  state  of  New  York,  and  Stephen  B.  Elkins,  of  Santa 
Fe,  New  Mexico. 

"  Whereas,  the  owners  of  the  Dunderberg  and  Subtreasury 
mines,  situated  in  the  county  of  Clear  Creek,  state  of  Colorado, 
are  willing  to  sell  the  same  for  the  sum  of  one  hundred  and 
thirty-five  thousand  ($135,000)  dollars,  and  are  further  will- 
ing for  the  sum  of  five  thousand  ($5,000)  dollars,  to  be  paid 
in  cash  as  a  forfeit,  to  deposit  their  deed  to  said  mines  in 
escrow  in  the  City  National  Bank  of  Denver,  with  orders  to 
said  bank  on  the  payment  of  said  purchase  price  at  any  time 
within  four  months  from  the  date  hereof  to  deliver  said  deeds 
to  the  purchaser,  — 

"Now,  this  agreement  witnesseth  that  the  parties  hereto  have 
mutually  agreed  to  and  with  each  other  as  follows:  — 

*^  First.  The  interest  of  the  parties  in  this  agreement  shall 
be  as  follows:  The  said  H.  H.  Duncklee  shall  be  entitled  to 
one  tenth  (1-10),  and  the  remaining  parties  hereto  to  nine 
tenths  (9-10),  in  equal  proportions;  that  is  to  say,  the  said  H. 
H.  Duncklee  shall  be  entitled  to  five  fiftieths  (5-50),  and  the 
remaining  parties  hereto  to  nine  fiftieths  (9-50)  each,  and  in 
this  proportion  the  parties  hereto,  respectively,  shall  share  in 
all  the  expenses,  losses,  and  profits  arising  under  this  agree- 
ment. 

"  Second.  They  will  pay  said  five  thousand  ($5,000)  dol- 
lars forfeit  to  the  owners  of  said  mines  for  the  privilege  of 
purchasing  the  same  within  four  months  at  the  price  named. 
"y'/ii?'rf.  That  as  soon  as  the  parties  hereto  shall  be  reason- 
ably satisfied  that  said  mines  are  valuable  and  as  they  have 
been  represented,  they  will  issue  a  prospectus,  reciting  the 
history  of  said  mines,  their  character,  richness,  quantity,  and 
quality  of  ore,  together  with  a  schedule  of  sales  and  price  of 
ore  heretofore  produced,  with  such  other  information  and  such 
reports  as  they  may  deem  proper. 
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*'  Fourth.  Upon  being  satisfied  that  they  can  obtain  sub- 
Bcriptions  suflicient  to  purchase  said  mines,  and  enough,  if  the 
parties  sliould  so  determine,  to  cancel  the  existing  leases 
thereon,  they  will  then  incorporate  and  organize  a  company, 
under  the  laws  of  the  state  of  New  York,  to  be  called  the 
Dunderberg  Mining  Company,  with  a  capital  on  one  million 
(.$1,000,000)  dollars,  to  be  divided  into  one  hundred  thousand 
shares  at  ten  ($10)  dollars  per  share,  the  same  to  be  fully  paid 
up  and  non-assessable.  The  object  of  said  company  will  be 
to  purchase,  hold,  work,  and  operate  gold,  silver,  lead,  copper, 
and  other  mines  in  the  state  of  Colorado  or  elsewhere.  That 
of  the  capital  stock  of  said  company  there  shall  be  given  to 
Martin  B.  Hayes,  of  Denver,  Colorado,  six  thousand  (6,000) 
shares  upon  the  conditions  hereinafter  stated,  and  of  the 
remaining  ninety-four  thousand  (94,000)  shares  there  shall  be 
sold,  at  such  price  per  share  as  the  parties  hereto  may  agree 
upon,  a  sufficient  number  to  purchase  said  mines.  And  if  the 
parties  should  determine  and  agree  thereupon,  an  additional 
number  sufficient  to  cancel  the  existing  leases  thereon.  And 
the  remaining  shares,  whatever  the  number  may  be,  shall  be 
divided  between  the  parties  hereto,  and  held  without  cost  to 
them,  according  to  their  respective  interests  in  this  agreement 
as  defined  in  section  1  thereof,  unless  they  should  determine 
to  sell  for  their  joint  benefit  a  portion  of  said  remaining  shares. 
That  the  six  thousand  (6,000)  shares  of  the  capital  stock  to 
given  to  said  Hayes  shall  be  as  compensation  for  his  aiding  the 
parties  hereto  in  securing  the  option  on  said  mines  for  four 
months,  and  that  he  will  co-operate  with  them  and  use  his 
best  eff'orts  to  aid  them  in  soliciting  subscriptions  to  the  stock 
at  the  price  fixed  by  the  parties  hereto,  and  promote  the  suc- 
cess of  the  company  to  be  organized,  and  that  he  will  not  sell 
or  diffpose  of  his  stock  at  a  price  lower  than  the  subscription 
price  of  said  stock,  and  the  said  six  thousand  (6,000)  shares 
shall  be  issued  only  upon  said  Hayes,  binding  himself  by  a 
suitable  agreement  in  writing  to  perform  these  conditions. 

"  Fifth.  In  the  event  the  parties  hereto  should  fail,  within 
the  four  months  named,  to  sell  shares  sufficient  to  pay  for  said 
mines  and  the  existing  leases  thereon,  if  the}'  should  determine 
to  cancel  the  same,  then  and  in  that  event  they  agree  and  bind 
themselves  to  each  to  pay  his  share  of  all  the  expenses  in- 
curred, and  this  agreement  shall  thereafter  cease  and  deter- 
mine. 

"  Sixth.     It  is  further  agreed  that  the  parties  shall  incur  no 
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expense  not  actually  necessary,  and  then  not  without  the  con- 
Bent  of  all  the  parties  hereto. 

**  Seventh.  That  for  the  purpose  of  taking  the  deeds  in  es- 
crow and  doing  all  matters  necessary  to  be  done  in  the  matter 
of  procuring  the  same  and  transacting  the  business  at  the 
mines  and  in  Colorado,  the  said  J.  Warren  Brown  shall  act  as 
the  trustee  of  the  parties  hereto,  and  when  required  will  make 
the  deeds  to  the  company  to  be  organized  as  aforesaid  when 
his  trust  shall  cease  and  determine. 

^*  Eighth.  That  for  the  purpose  of  receiving  subscriptions 
for  stock,  giving  receipts,  and  transacting  all  financial  busi- 
ness of  the  parties  in  the  premises,  they  shall  select  from 
their  number  a  trustee,  who  shall  act  for  them. 

"  Ninth.  That  the  parties  hereto  may  change  or  alter  this 
agreement  at  their  pleasure,  all  agreeing  and  consenting  to 
Buch  change  or  alteration. 

"  Witness  our  hands  and  seals  this  the  first  day  of  February, 
A.  D.  1879. 

[Signed]  "J.  Warren  Brown.     [Seal.] 

"Walter  T.  Hatch.     [Seal.] 
"C.  E.  QuiNCEY.  [Seal.] 

"Emory  Thayer.  [Seal.] 

"H.  H.  DuNCKLEE.         [Seal.] 
"S.  B.  Elkins."  [Seal.] 

After  examination,  the  title  to  the  mines  proposed  to  be  pur- 
chased was  declared  unsatisfactory,  and  the  options  were 
canceled  and  the  sum  paid  for  their  extension  forfeited. 
Negotiations  were  then  eoinmenced  with  rival  claimants  to 
the  same  and  other  mines,  and  options  for  their  purchase 
from  them  secured.  The  defendants  then  agreed  that  the  pre- 
ceding contract,  dated  February  1st,  should  be  modified  by 
making  the  capital  of  the  corporation  consist  of  one  hundred 
and  fifty  thousand  shares  at  ten  dollars  each,  and  excluding 
Martin  B.  Hayes  from  all  interest  in  the  venture.  In  all  other 
respects,  the  contract  should  continue  binding  upon  and  be 
applicable  to  the  new  options.  They,  however,  agreed  that  J. 
Warren  Brown  should  acquire  title  to  the  property  and  con- 
vey it  to  a  corporation  to  be  formed,  and  receive  its  capital 
stock  in  payment;  that  a  part  of  the  shares  to  be  so  issued  to 
Brown  should  be  offered  for  four  dollars  per  share,  to  reimburse 
them  for  their  expense  in  acquiring  the  property.  To  accom- 
plish their  purpose  they  issued  a  prospectus,  and  levied  a  sub- 
subscription  as  follows:  — 
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"prospectus  of  the  dundebberg  mining  company. 

"  The  property  to  be  conveyed  to  the  Dunderberg  Mining 
Company,  when  fully  organized,  consists  of  the  following  lode 
claims:  — 

Dunderberg  Lode 3,000  feet. 

East  Terrible  Lode 500  feet. 

Subtreasury  Lode 1,500  feet. 

Silver  Chain  Lode 1,500  feet. 

Muldoon  Lode 700  feet. 

Elephant  Lode 700  feet. 

.  "  All  situate  near  Georgetown,  Clear  Creek  County,  Colo- 
rado. 

"  The  Dunderberg  Mining  Company  is  now  being  organized 
under  the  laws  of  the  state  of  New  York,  with  a  capital  stock 
of  one  million  five  hundred  thousand  dollars,  divided  into  one 
hundred  and  fifty  thousand  shares  of  ten  dollars  each,  only 
a  portion  of  which  is  offered  for  sale,  at  four  dollars  per  share. 

"The  product  on  three  hundred  feet  of  the  Dunderberg 
mine  alone,  the  past  year,  was  over  three  hundred  thousand 
dollars,  which  is  more  than  one  and  a  half  per  cent  a  month 
on  the  par  value  of  the  stock,  and  about  four  per  cent  a  month 
on  the  investment.  There  can  be  no  doubt  that  this  yield 
will  be  continued,  and  even  greatly  increased  as  the  workings 
are  extended.  Competent  experts  estimate  the  mineral  in 
the  new  unworked  ground  already  developed  at  over  one  mil- 
lion five  hundred  thousand  dollars,  which  is  not  one  tenth 
part  of  the  ground  undeveloped  above  water  line  within  the 
present  workings. 

"Among  the  officers  and  trustees  who  will  manage  its 
affairs,  and  who  will  receive  subscriptions  for  stock,  may  be 
mentioned, — 

"  Walter  T.  Hatch,  of  W.  T.  Hatch  and  Sons,  34  Wall 
Street. 

"J.  Warren  Brown,  62  Broadway. 

"  S.  B.  Elkins,  Hotel  Bristol,  Forty-second  Street  and  Fifth 
Avenue. 

"  Charles  E.  Quincey,  of  Heath  &  Co.,  19  Broad  Street. 

"Emory  Thayer,  547  Broadway. 

"  H.  H.  Duncklee,  62  Broadway. 

"The  stock  is  to  be  fully  paid  and  non-assessable.  No 
money  is  needed  for  development,  as  the  mines  are  open  and 
producing  sufficient  ore  to  insure  regular  dividends  on  the 
stock. 
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"  It  is  proposed  by  the  management  to  work  these  proper- 
ties upon  an  economical  basis,  and  to  create  out  of  the  earn- 
ings, beyond  regular  monthly  dividends,  a  surplus  to  be 
Invested  in  United  States  bonds.  The  principal  office  will  be 
in  the  city  of  New  York,  where  all  reports,  and  maps  show- 
ing the  works,  and  books  will  be  open  to  the  examination  and 
Inspection  of  the  stockholders. 

"  The  Dunderberg  and  Terrible  veins  are  among  the  best- 
known  and  most  popular  mines  in  Colorado;  the  universal 
report  being  that  they  are  well  defined,  constant,  and  perma- 
nent fissure  veins. 

"  The  reports  from  experts  of  high  character,  the  actual 
sales  of  ores  since  the  mines  have  been  opened,  and  their 
known  reputation  enable  the  owners  to  confidently  commend 
the  investment  to  the  public  as  safe,  remunerative,  and 
permanent. 

"Plan  of  organization,  maps  of  the  property,  specimens  of 
ore  from  the  various  workings,  and  authenticated  statements 
of  ores  sold  up  to  March  1,  1879,  and  full  and  detailed  reports 
by  the  mining  engineers  and  experts  who  were  employed  to 
examine  the  properties  prior  to  the  purchase,  may  be  seen  at 
the  office  of  J.  Warren  Brown,  62  Broadway. 

"The  following  reports  made  after  personal  examination  by 
their  authors,  who  are  known  both  in  this  country  and  Europe 
as  among  the  most  reliable  and  competent  authorities  upon 
mining  matters,  are  respectfully  submitted.  " 

Favorable  letters  and  reports  were  annexed  to  the  pros- 
pectus, and  th*i  following: — 

"  SUBSCRIPTION   AGREEMENT. 

"Whereas,  a  corporation  is  about  to  be  organized  under 
the  laws  of  the  state  of  New  York,  to  be  called  the  Dunder- 
berg Mining  Company,  for  the  purpose,  among  other  things, 
of  acquiring  title  to  the  following  mining  properties,  known 
as  the  Dunderberg,  Subtreasury,  Silver  Chain,  Mukloon,  and 
Elephant  mines  or  lodes,  and  a  part  of  the  Terrible  mine  or 
lode,  all  situate  in  Clear  Creek  County,  state  of  Colorado; 

"  And  whereas,  the  capital  stock  of  said  company  is  to  be 
divided  into  150,000  shares,  of  the  par  value  of  ten  dollars  per 
share,  and  all  of  said  stock  to  be  issued  to  J.  Warren  Brown 
in  payment  for  said  mines,  — 

"  Now,  in  consideration  of  the  transfer  to  us  of  the  several 
numbers  of  shares  set  opposite  our  names  respectively  hereunto 
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subscribed,  we  do  covenant  and  agree  with  the  said  J.  Warren 
Brown  that  we  will  accept  and  receive  such  stock  and  pay  for 
the  same  at  the  rate  of  four  dollars  per  share.  And  for  the 
purpose  of  carrying  out  this  agreement,  we  hereby  agree  to 
pay  to  Walter  T.  Hatch,  of  34  Wall  Street,  New  York,  as 
trustee  for  us,  on  demand,  the  aforesaid  sums  of  money  so 
subscribed  by  us,  to  be  held  by  the  said  trustee  for  us,  and 
paid  over  by  him  to  the  said  J.  Warren  Brown  upon  the  de- 
livery to  the  Dunderberg  Mining  Company  of  a  deed  or  deeds 
for  the  mines  and  mining  properties  above  named,  and  the 
receipt  from  said  J.  Warren  Brown  of  the  several  numbers  of 
the  shares  of  stock  subscribed  by  us  respectively,  and  not 
otherwise. 

"  Dated  New  York  City,  March  10,  1879." 

Before  forming  the  corporation,  Brown  and  his  associates 
sold  sixty  thousand  shares,  part  of  which  were  purchased  by 
plaintiffs  at  four  dollars  per  share.  After  procuring  the  sub- 
scription of  plaintiffs  and  others  and  receiving  payment  for  the 
stock  subscribed  at  four  dollars  per  share.  Brown  and  his 
associates  incorporated  the  Dunderberg  Mining  Company. 
Payment  was  made  for  the  mining  property  out  of  the  money 
paid  by  plaintiffs  and  others  upon  their  subscriptions,  and 
58,235  shares  of  the  capital  stock  remained  upon  hand,  which 
the  defendants  issued  to  and  divided  among  themselves,  with- 
out making  any  payment  therefor.  The  trial  court  decided  in 
favor  of  the  defendants,  and  its  judgment  was  affirmed  by  the 
general  term. 

William  B.  Hornhlower,  for  the  appellants. 

William  0.  Choate,  for  the  respondents. 

FoLLETT,  C.  J.  The  end  which  Brown  and  his  associates 
sought  to  and  did  accomplish,  as  stated  in  their  testimony, 
and  as  found  by  the  court,  was  the  acquisition  of  the  mining 
property  by  the  corporation  to  be  organized,  wholly  at  the  cost 
of  such  persons  as  should  subscribe  and  pay  for  shares  to  be 
issued  at  the  rate  fixed,  and  to  retain  for  themselves  a  ma- 
jority of  the  stock  without  expense  or  risk.  They  testified 
and  the  court  found  that  their  testimony  was  not  disclosed  to 
the  plaintiffs.  The  question  is,  Was  the  relation  between  these 
litigants  simply  that  of  vendors  and  vendees  of  shares  to  be 
issued?  or  was  it  one  of  trust  and  confidence,  binding  the 
defendants  to  the  exercise  of  good  faith  and  to  disclose  such 
information  as  they  possessed  affecting  the  value  of  the  prop- 
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erty  in  which  the  plaintiflFs  were  induced  to  purchase  an 
interest?  The  learned  counsel  for  the  respective  parties  sub- 
stantially agree  on  the  rule  of  law  governing  the  rights  of  the 
parties.  They  agree  that  if  the  plaintiffs  were  simply  the 
vendees  of  the  defendants,  that  the  action  cannot  be  main- 
tained; but  if  the  defendants  stood  in  a  fiduciary  relation  to 
the  plaintiffs,  a  liability  exists.  The  true  relation  existing 
between  these  parties  must  be  sought  for  in  the  contracts  found 
by  the  court  to  have  been  entered  into,  in  the  prospectus  which 
the  defendants  put  forth,  and  in  the  circumstances  involved  in 
the  transaction.  When  the  plaintiffs  subscribed  for  their 
shares  there  was  no  corporation  in  existence.  Brown  had 
acquired  for  himself  and  his  associates  the  right  to  purchase 
the  mining  properties  within  a  given  time  at  prices  agreed 
upon.  These  options  ran  to  Brown,  but  he  was  acting  in  the 
interests  of  his  associates,  and  the  legal  relation  of  the  defend- 
ants is  not  different  from  what  it  would  have  been  had  the 
contracts  stood  in  their  own  names.  Brown  and  his  associates 
were  under  no  obligation  to  purchase  and  pay  for  the  mines, 
and  their  loss,  if  they  did  not,  would  be  measured  by  the 
amount  paid  for  the  options  and  such  expenses  as  might  be 
incurred.  This  being  the  situation,  the  defendants  fixed  the 
terms  and  conditions  upon  which  the  corporation  should  be 
organized.  They  devised  and  put  forth  the  subscription-paper 
and  prospectus,  stating  in  the  paper  last  mentioned  that 
"among  the  officers  and  trustees  who  will  manage  its  affairs, 
and  who  will  receive  subscriptions  for  stock,  may  be  mentioned 
Walter  T.  Hatch,  of  W.  T.  Hatch  &  Sons,  34  Wall  Street; 
J.  Warren  Brown,  62  Broadway;  S.  B.  Elkins,  Hotel  Bristol, 
Forty-second  Street  and  Fifth  Avenue;  Charles  E.  Quincey,  of 
Heath  &  Co.,  19  Broad  Street;  Emory  Thayer,  547  Broadway; 
H.  H.  Duncklee,  62  Broadway."  It  is  recited  in  the  pros- 
pectus and  in  the  subscription-paper  that  the  corporation  was 
thereafter  to  be  organized  for  the  purpose  of  acquiring  title  to 
mines,  which  were  specified.  The  plaintiffs  did  not  subscribe 
for  shares  then  in  existence,  but  for  shares  to  be  thereafter 
created  by  the  defendants,  and  it  is  certain  that  it  must  have 
been  understood  by  the  plaintiffs  and  those  similarly  situated 
that  the  defendants  were  to  carry  forward  the  enterprise, 
acquire  the  property,  organize  the  corporation,  and  to  generally 
protect  the  interests  of  those  who  should  join  in  furnishing  the 
money  to  pay  for  the  property.  The  documents  clearly  indi- 
cate that  the  defendants,  as  trustees,  were  to  control  and  direct 
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such  proceedings  as  should  be  taken  anterior  to  the  formation 
of  the  corporation,  as  well  as  after.  The  prospectus  so  states, 
and  they  actually  performed  or  directed  everything  that  was 
done  preliminarily  to  the  organization,  when  these  defendants, 
and  they  only,  executed  the  certificate  by  which  the  corporation 
was  brought  into  existence,  making  themselves  trustees  for 
the  first  year.  In  the  subscription-paper  Mr.  Hatch  is  called 
the  trustee  of  the  subscribers,  and  so  he  was,  but  he  was  one 
of  the  promoters,  jointly  interested  with  them,  and  all  are  as 
responsible  for  his  acts  as  though  all  had  been  named  as 
trustees  for  the  subscribers. 

As  against  these  facts,  it  is  urged  that  it  being  stated  in  the 
subscription  that  the  mines  were  to  be  capitalized  at  one  mil- 
lion five  hundred  thousand  dollars,  to  be  divided  into  shares 
of  the  par  value  of  ten  dollars  each,  to  be  issued  to  Brown  in 
payment  for  the  mines,  and  in  the  prospectus  that  only  a 
portion  of  the  shares  are  offered  for  sale  at  four  dollars  per 
share,  and  that  the  stock  is  to  be  fully  paid  up  and  non- 
assessable, was  a  distinct  notice  to  the  plaintiffs  of  how  the 
corporation  was  to  be  set  on  foot,  and  that  they  and  the  de- 
fendants were  dealing  solely  as  vendors  and  vendees.  These 
papers,  read  in  the  liglit  of  the  purpose  of  the  defendants,  as 
disclo!-ed  by  their  evidence,  seem'  to  have  been  devised  to 
cover  the  underlying  scheme  by  which  the  corporation  was  to 
be  organized,  largely  for  the  benefit  of  the  promoters,  but 
wholly  at  the  risk  and  expense  of  the  subscribers.  We  do  not 
think  that  the  inference  contended  for  by  the  defendants  can 
be  justly  drawn  from  the  meager  disclosures  which  they  made 
in  the  documents  put  forth.  They  knew  that  they,  and  they 
only,  absolutely  controlled  the  scheme,  and  were  to  determine 
whether  it  should  be  carried  out,  and  if  so,  when  and  how. 
We  think  that  the  plaintiffs  were  led  to  believe,  and  had  the 
right  to  believe,  from  the  documents  and  from  the  circum- 
Btances,  that  the  defendants  were  acting  in  the  interests  of  all 
of  the  investors,  and  that  they  knew  that  the  plaintiffs  so 
believed.  These  defendants  were  the  promoters  of  the  cor- 
porution,  and  occupied  before  its  organization  a  position  of 
trust  and  confidence  towards  those  whom  they  induced  to  in- 
vest in  the  enterpri.se:  Getty  v.  Devlin,  54  N.  Y.  403;  70  N.  Y. 
504;  Edangcr  v.  X  S.  P.  Co.,  L.  R.  3  App.  Cas.  1218;  Simons 
V.  Vulcan  0.  Co.,  61  Pa.  St.  202;  100  Am.  Dec.  628;  Twycross 
V.  Grant,  L.  R.  2  Com.  P.  Div.  503;  W.  B.  C.  P.  Co.  v.  Green, 
L.  R.  5  Q.  B.  Div.  109;  Morawetz  on  Corporations,  sec.  545; 
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Cook  on  Stock  and  Stockholders,  sec.  651;  Thompson  on  Lia- 
bilities of  Owners  and  Agents,  p.  218,  sec.  20.  It  is  conceded 
and  found  by  the  court  that  the  defendants  did  not  disclose 
the  amount  which  they  were  to  pay  for  the  mines,  or  the  fact 
that  they  did  not  intend  to  exercise  their  options,  unless  suffi- 
cient funds  were  furnished  by  others  to  pay  for  the  property 
and  all  of  the  expenses  of  organizing  the  corporation,  leaving 
for  distribution  among  themselves  a  majority  of  the  stock.  It 
is  clear,  we  think,  that  if  the  defendants  had  avowed  their 
purpose,  the  plaintiff's  would  not  have  taken  an  interest  in  the 
enterprise,  and  that  they  are  liable  for  the  damages  sustained 
by  the  plaintiff's,  who  were  induced  to  invest  in  shares  to  be 
issued. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Corporations,  Promoters  of.  —  As  to  the  law  relative  to  promoters  of 
corporations,  and  their  duties  and  liabilities  to  the  subscribers  of  the  stock, 
•ee  Pittsburg  etc.  Co.  v.  Spooner,  74  Wis.  307;  17  Am.  St.  Rep.  149,  and  es- 
pecially elaborate  note  161-168. 
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ri22  New  York,  478.] 
AaaiGNMKNT  Void   as   against   Public   Policy.  —  An  Assignment  bt  a 
Sheriff  of  Such  Fees  as  he  may  ])ecome  entitled  to  receive  from  the 
state  or  county  for  public  services  thereafter  to  be  rendered  is  invalid, 
because  against  public  policy. 

Henry  D.  HotchkisSf  for  the  appellants. 

James  S.  Marvin,  for  the  respondent. 

FoLLETT,  C.  J.  The  finding  that  an  oral  assignment  of  the 
claim  was  made  by  Davidson  to  the  bank  on  the  22d  of  Janu- 
ary, 1886,  is  challenged  by  the  appellants  on  the  ground  that 
there  is  no  evidence  tending  to  sustain  it.  The  defendants 
requested  the  court  to  find  the  converse  of  this  proposition, 
excepted  to  the  finding  made,  and  present  a  case  which  con- 
tains all  of  the  evidence,  and  so  are  in  a  situation  to  require  a 
review  of  the  finding.  After  an  examination  of  all  of  the  evi- 
dence, we  are  convinced  that  no  assignment  except  the  writ- 
ten one  was  ever  made  of  this  claim,  and  that  the  most  that 
occurred  in  January  was  the  recognition  of  the  existence  of 
the  previous  assignment.     No  words  are  found  in  the  evidence 


508  BowEKY  National  Bank  v.  Wilson.     [New  York, 

which  indicate  an  intent  on  the  part  of  Davidson  to  make  a 
present  assignment  of  his  claim  to  the  plaintiff,  and  had  tiiere 
not  been  a  previous  written  one,  we  thinK  no  one  would  assert 
that  any  words  used  in  January  amounted  to  a  transfer  of  the 
claim.  This  brings  us  to  the  consideration  of  the  question 
whether  an  assignment  by  a  sheriff  of  such  fees  as  he  may 
become  entitled  to  receive  from  the  state  or  county  for  public 
services  thereafter  to  be  rendered  is  valid.  It  is  settled  in 
this  state  that  an  assignment  by  a  public  officer  of  his  un- 
earned salary  is  contrary  to  public  policy  and  void:  Bliss  v. 
Lawrence,  58  N.  Y.  442;  17  Am.  Rep.  273;  Billings  v.  O'Brien,  4 
Daly,  556;  45  How.  Pr.  392;  14  Abb.  Pr.,  N.  S.,  238.  The  same 
rule  is  established  in  England  and  in  some  of  the  United  States: 
Hill  V.  Paul,  8  Clark  &  F.  295;  Cooper  v.  lieilly,  2  Sim.  560; 
Wells  V.  Foster,  8  Mees.  &  W.  149;  Beal  v.  McVicker,  8  Mo. 
App.  202;  Bangs  v.  Dunn,  66  Cal.  72;  Pomeroy's  Eq.  Jur.,  sec. 
1276;  Story's  Eq.  Jur.,  13th  ed.,  sec.  1040  d;  Greenhood  on 
Public  Policy,  rule  297. 

In  Bliss  V.  Lawrence,  5S  N.  Y.  442, 17  Am.  Rep.  273,  it  was  said: 
"Salaries  are,  by  law,  payable  after  work  is  performed,  and  not 
before,  and  while  this  remains  the  law,  it  must  be  presumed  to  be 
a  wise  regulation,  and  necessary,  in  the  view  of  the  law-makers, 
to  the  efficiency  of  the  public  service.  The  contrary  rule  would 
permit  the  public  service  to  be  undermined  by  the  assignment 

to  strangers  of  all  the  funds  appropriated  to  salaries 

If  such  assignments  are  allowed,  then  the  assignees,  by  notice 
to  the  government,  would,  on  ordinary  principles,  be  entitled 
to  receive  pay  directly,  and  to  take  the  place  of  their  assignors 
in  respect  to  the  emoluments,  leaving  the  duties  as  a  barren 
charge  to  be  borne  by  the  assignors.  It  does  not  need  much 
reflection  or  observation  to  understand  that  such  a  condition 
of  things  could  not  fail  to  produce  results  disastrous  to  the 
efficiency  of  the  public  service."  The  reasons  here  given  for 
holding  the  unearned  salaries  of  public  officers  to  be  unassign- 
able apply  with  greater  force  to  fees  payable  upon  the  due 
performance  of  public  duties  which  cannot  be  discharged  by 
any  other  officer.  If  a  sheriff  can  legally  assign  the  fees 
which  may  become  due  him  for  services  to  be  performed  for 
the  public  in  any  given  month,  he  may  make  a  valid  assign- 
ment of  all  of  the  fees  that  shall  become  due  him  for  services 
during  the  whole  of  his  term.  If  he  could  assign  to  one,  he 
could  to  many,  and  every  purchaser  would  be  entitled  to 
the  rights  of  assignees  of  claims  against  individuals,  and  in 
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the  case  of  conflicting  interests  or  of  disputes  between  the 
officer  and  his  alleged  transferee,  the  government  would  have 
to  decide  at  its  peril  between  them,  or  be  subjected,  as  in  the 
case  at  bar,  to  a  litigation.  By  a  division  of  the  unaudited 
claims  of  a  public  officer  among  many  persons,  a  powerful 
influence  in  their  support  may  be  brought  to  bear  upon  the 
auditing  officers,  which  would  not  exist  if  the  demands  were 
held  by  the  officer  who  rendered  the  service.  The  statutes 
provide  for  the  payment  of  public  servants  after  the  rendition 
of  their  services,  and  make  no  distinction  in  this  respect  be- 
tween officers  compensated  by  a  salary  or  by  fees.  An  officer 
having  assigned  his  interest  in  a  compensation  to  become  due 
him  for  future  public  services  would  have  less  interest  in  the 
punctual  and  efficient  performance  of  his  duties,  and  in  the 
case  of  improvident  assignments,  might  be  without  the  ability 
to  discharge  them. 

So  great  were  the  evils  arising  from  assignments  of  claims 
against  the  United  States  that  a  statute  was  passed  in  1853, 
and  re-enacted  in  section  3477  of  the  Revised  Statutes  of  the 
United  States,  prohibiting  the  assignment  of  any  claim  or  any 
interest  in  any  claim  against  the  government  until  after  it  had 
been  allowed  and  a  warrant  for  its  payment  issued.  In  this 
state,  the  right  of  a  public  officer  to  assign  unearned  fees  does 
not  seem  to  have  been  considered  in  any  reported  case  except 
in  People  v.  Doyton,  50  How.  Pr.  143,  in  which  it  was  held  at 
special  terra  that  the  earned  and  unearned  fees  of  a  justice  of 
the  peace  might  be  assigned,  but  we  think  this  judgment  is 
not  supported  by  the  principle  declared  in  the  authorities 
cited.  In  England  and  in  some  of  the  states,  the  assignabil- 
ity of  unearned  fees  has  been  considered,  and  so  far  as  our 
attention  has  been  called  to  the  adjudications,  no  distinction 
has  been  made  between  unearned  fees  and  unearned  salaries. 

In  Palmer  v.  Bate,  2  Brod.  &  B.  673,  a  clerk  of  the  peace 
attempted  to  assign  his  unearned  fees,  but  the  transaction  was 
held  contrary  to  public  policy  and  void. 

In  Hill  V.  Paul,  8  Clark  &  F.  295,  the  question  arose  whether 
an  assignment  by  a  keeper  of  the  register  of  sasines  —  instru- 
ments proving  the  transfer  of  feudal  property  in  Scotland — 
was  broad  enough  to  cover  future  fees;  and  if  it  was,  were  they 
assignable?  The  case  was  finally  decided  on  the  first  ground, 
but  the  assignability  of  unearned  fees  was  considered  and  said 
to  be  contrary  to  the  public  policy  of  England  and  Scotland. 

In  Field  v.  Chipley,  79  Ky.  260,  42  Am.  Rep.  215,  it  was  held 
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that  an  assignment  by  the  clerk  of  the  court  of  chancery  of 
the  future  fees  of  his  office  was  void  as  as  against  public  pol- 
icy. Upon  principle  and  authority,  we  think  that  an  assign- 
ment by  a  sheriflf  of  fees  for  services  to  be  rendered  to  the  public 
is  contrary  to  public  policy  and  is  void. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Assignment  —  Salary  or  Earnings  of  Public  OmcER.  —  The  assign- 
ment by  a  public  officer  of  hia  salary  not  yet  due,  or  of  his  future  earnings,  is 
void  as  against  public  policy:  Note  to  Skipper  v.  Stokes,  94  Ana.  Dec.  650; 
note  to  Brackett  v.  Blake,  41  Am.  Dec.  442.  The  unearned  pay  of  a  retired 
officer  of  the  army  is  not  subject  to  assignment:  Scliwenk  v.  Wyckoff,  46  N.  J. 
Eq.  560,  ante,  p.  438. 


Batterman  v.  Albright. 

(122  New  Yoek,  481.] 

POKECLOSURB  Sale,  Effect  OF,  BT  RELATION.  —  Upon  a  foreclosure  sale, 
the  purchaser  takes  the  title  of  the  mortgagor  as  of  the  time  when  th« 
mortgage  lien  was  created. 

Mortgage  Sale.  — Where  Nursert-trees  are  Grown  upon  Mortgaged 
Premises,  a  sale  and  conveyance  made  under  the  foreclosure  of  the  mort- 
gage pass  to  the  purchaser  the  title  to  such  trees,  as  against  a  person 
-claiming  under  an  execution  sale  against  the  mortgagor  under  a  levy 
which  is  subsequent  to  the  lien  of  the  mortgage. 

Foreclosure  of  a  Mortgage  is  not  SasjEcr  to  Collateral  Attack  be- 
cause  an  assignee  of  part  of  the  mortgage  debt  was  not  a  party  thereto. 

Foreclosure  of  Mortgage,  Parties  to.  —  One  who  has  purchased  nursery- 
trees  under  an  execution  against  a  mortgagor  appears  not  to  be  a  neces- 
sary party  to  the  foreclosure  of  a  mortgage  previously  made  upon  the 
lands  upon  which  the  trees  grew;  and  upon  the  making  of  a  conveyance 
to  the  purchaser  under  the  sale  pursuant  to  such  foreclosure,  his  title  to 
Buch  trees  as  remain  on  the  premises  is  paramount  to  that  of  the  pur- 
chaser at  the  execution  sale. 

Action  for  the  conversion  of  nursery-trees,  the  title  to  which 
the  plaintiff  claims  to  have  acquired  under  a  purchase  thereof 
in  October,  1877,  at  a  sale  under  execution  against  Peter  S. 
Markle.  The  title  to  the  land  upon  which  the  trees  grew  was 
in  Peter  Markle,  subject  to  a  mortgage  made  by  him  to  one 
An)right  in  November,  1868.  This  mortgage  to  Albright  hav- 
ing been  foreclosed,  a  sale  thereunder  was  made  to  the  mort- 
gagor in  October,  1878,  and  he  conveyed  to  the  defendant  in 
1879,  after  a  deed  in  pursuance  to  the  mortgage  sale  had  first 
been  executed.  The  defendant  went  into  possession  April  1, 
i879,  and  refused  to  permit  the  plaintiff  to  take  away  certain 
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nursery  trees  and  shrubs  which  remained  on  the  premises,  and 
to  which  the  plaintifiF  claimed  to  have  acquired  title  under  the 
execution  sale.  The  judgment  of  the  trial  court,  in  favor  of 
the  defendant,  was  affirmed  by  the  general  term. 

W.  Frothingham,  for  the  appellant. 

Charles  J.  Buchanan,  for  the  respondent. 

Bradley,  J.  It  may  be  assumed  that  as  against  Markle, 
the  judgment  debtor,  the  plaintiff,  by  his  purchase  at  the  sale 
made  by  the  constable  upon  the  execution,  took  title  to  the 
nursery-trees,  and  the  right  to  remove  them.  The  question 
for  consideration  has  relation  to  the  effect,  upon  such  rights, 
of  the  foreclosure  of  the  mortgage,  and  the  title  to  the  prem- 
ises derived  from  it.  The  trees  and  bushes  in  question  had 
been  grown  in  the  nursery  since  the  mortgage  was  made,  and 
the  plaintiff's  claim  of  title  was  derived  wholly  from  his  pur- 
chase on  the  execution  sale.  As  against  the  mortgagor,  the 
foreclosure  and  sale  were  effectual  to  vest  the  title  to  the  trees 
in  the  purchaser,  and  in  the  defendant  as  his  grantee.  The 
rule,  as  between  mortgagor  and  mortgagee,  as  to  crops  grow- 
ing on  mortgaged  premises,  is  no  less  favorable  to  the  claim 
of  the  plaintiff  than  that  relating  to  nursery -trees,  which  par- 
take of  the  same  character.  And  the  principle  applicable  to 
both,  in  such  case,  may  be  treated  as  the  same.  The  doctrine 
on  the  subject  of  emblements,  and  who,  in  their  relation  to 
the  land  on  which  they  were  growing,  were  entitled  to  them, 
was  well  defined  at  common  law,  and  it  was  distinct  from 
that  of  fixtures.  They  were  treated  as  so  distinct  from  the 
real  estate  as  to  be  subject  to  many  of  the  incidents  of  per- 
sonal chattels:  Co.  Lit.  55  b;  2  Bla.  Com.  404.  And  although 
they  did  not  go  to  the  heir,  they  did  to  the  devisee,  and  to  the 
remainderman  for  life:  Broom's  Legal  Maxims,  305.  And  in 
this  state  they  go  to  the  devisee,  subject  only  to  the  payment 
of  debts  of  the  testator  and  the  legacies  given  by  his  will: 
Bradner  v.  Faulkner,  34  N.  Y.  347;  Stall  v.  Wilbur,  77  N.  Y. 
158.  They,  belonging  to  the  grantor,  also  passed  with  a  con- 
veyance of  the  land,  and  such  is  now  the  rule.  And  the  com- 
mon law,  in  respect  to  emblements,  is  not  very  greatly  modified 
by  the  statute,  which  provides  that  they  be  deemed  assets,  and 
shall  go  to  executors  and  administrators,  to  be  applied  and 
distributed  as  personal  estate:  2  R.  S.,  sec.  6,  p.  82.  It  may 
be  observed  that  the  doctrine  applicable  to  growing  crops  is 
distinguishable  from  that  relating  to  other  personal  property 
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on  land,  as  between  grar.tor  and  grantee  and  mortgagor  and 
mortgagee.  The  theory  on  winch  it  rests  is,  that  they  in 
Bome  sense  appertain  to  the  realty.  And  the  general  rule,  aa 
declared  from  an  early  day  by  text  and  judicial  writers,  is, 
that  a  party  entering  into  possession  by  title  paramount  to  the 
right  of  the  tenant  takes  them:  Co.  Lit.  55  b;  Davis  v.  Eyton, 

7  Bing.  154,  Whether,  without  the  aid  of  some  statute,  that 
rule  is  subject  to  any  qualifications  or  exceptions*  and  if  so, 
what,  it  is  now  unnecessary  to  inquire  or  determine.  In  the 
present  case,  the  mortgagor  had  been  in  default  several  years 
at  the  time  of  the  plaintiff's  purchase  of  the  nursery-trees  on 
the  execution  sale.  And  the  defendant's  entry  into  possession 
of  the  premises  was  by  title  paramount  to  any  right  -which 
could  have  been  derived  from  the  mortgagor  in  them  subse- 
quently to  the  time  the  mortgage  was  given.  Although  since 
the  right  to  maintain  ejectment  is  denied  to  a  mortgagee  by 
statute  (2  R.  S.,  sec.  57,  p.  312;  Code,  sec.  1498),  his  mortgage 
is  a  mere  security,  and  the  title  to  the  mortgaged  premises  re- 
mains in  the  mortgagor,  the  foreclosure  and  sale  in  practical 
effect  operates  to  eliminate  the  defeasance,  and  the  purchaser 
takes  the  title  of  the  mortgagor  as  of  the  time  the  mortgage 
lien  was  created:  Rector  etc.  v.  Mack,  93  N.  Y.  488.  And  while 
the  plaintiff,  as  against  the  mortgagor,  and  without  liability 
to  the  mortgagee,  may  have  taken  the  nursery-trees  from  the 
premises  prior  to  the  time  of  the  foreclosure  of  the  mortgage, 
he  had  no  such  right  as  against  the  purchaser  or  his  grantee, 
who  had  entered  under  the  title  perfected  by  the  sale  on  fore- 
closure, and  the  conveyance  made  pursuant  to  it:  Lane  v.  King, 

8  Wend.  584;  24  Am.  Dec.  105;  Shepard  v.  Philbricl;  2  Denio, 
174;  Gillett  v.  Balcom,  6  Barb.  370;  Jewett  v.  Keenholts,  16 
Barb.  194;  Sherman  v.  Willett,  42  N.  Y.  146;  Aldrich  v.  Rey- 
nolds, 1  Barb.  Ch.  613;  Adams  v.  Beadle,  47  Iowa,  439;  29  Am. 
Rep.  487. 

The  suggestion  of  the  plaintiff 's  counsel  that  there  has  been 
a  modification  of  the  rule  of  law  on  the  subject,  and  that  the 
case  of  Lane  v.  King,  8  Wend.  584,  24  Am.  Dec.  105,  is  not 
therefore  entitled  to  the  weight  of  authority,  may  be  applicable 
to  fixtures  to  which  the  authorities  cited  by  him  relate.  But 
emblements  are  not  fixtures  within  the  meaning  of  the  rule 
applied  to  them.  The  subject  of  the  former  is  treated  in  the 
law  as  distinct  from  the  latter;  and  while  they  may  be  taken 
on  execution  supported  by  a  judgment  not  a  lien  upon  the 
realty,  those  things  which  have  become  fixtures  cannot.     But 
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the  doctrine  peculiar  to  growing  crops,  originating  in  considera- 
tions deemed  beneficial  to  the  interests  of  agriculture,  has  re- 
mained substantially  unchanged,  and  the  rule,  as  stated  in 
Lane  v.  King,  8  Wend.  684,  24  Am.  Dec.  105,  was  not  only 
followed  in  some  of  the  cases  before  cited,  but  that  case  and 
its  doctrine  have  more  recently  been  judicially  cited  and  re- 
ferred to  with  approval  in  this  state:  Harris  v.  Frink,  49  N.  Y. 
31 ;  10  Am.  Rep.  318;  Samson  v.  Rose,  65  N.  Y.  416;  and  it 
quite  uniformly  prevails  where  the  common  law  on  the  subject 
remains  in  force.  The  rigor  of  the  old  common  law,  which 
gave  forfeiture  as  the  consequence  of  default  in  payment  of  a 
mortgage,  has  been  modified  so  as  to  permit  payment  at  any 
time  before  sale  on  foreclosure.  But  that  does  not  affec*  the 
question  under  consideration.  And  our  attention  is  called 
to  no  reason  why  the  considerations  upon  which  the  doctrine 
relating  to  emblements  was  founded  and  has  since  been 
observed,  are  now  any  less  entitled  to  sanction  than  formerly. 
The  fact  that  the  right  to  ejectment  is  taken  away  from  the 
mortgagee  by  the  statute,  and  the  mortgage  reduced  to  a  mere 
chose  in  action  secured  by  lien  upon  the  land,  while  the  de- 
feasance remains  effectual,  does  not  seem  to  have  any  essen- 
tial bearing  upon  the  question,  inasmuch  as  the  perfecting  of 
title  under  it  has  relation  to  the  time  it  became  a  lien.  The 
case  of  Mott  v.  Palmer,  1  N.  Y.  564,  is  not  analogously  incon- 
sistent with  the  view  here  taken.  There  the  right  of  the  plain- 
tiff, under  his  agreement  with  the  owner  of  the  premises,  arose 
before  the  sale  and  conveyance  to  the  defendant.  And  if  the 
right  of  the  plaintiff  in  the  present  case  had  been  acquired  to 
the  trees  prior  to  the  mortgage,  a  different  question  would 
have  been  presented.  In  that  event,  the  sale  upon  the  execu- 
tion and  purchase  by  the  plaintiff  may  have,  so  far  as  essen- 
tial, been  treated  as  a  severance  of  the  growing  trees  from  the 
realty.  But  they  cannot  be  so  treated  as  against  the  title 
paramount  of  the  defendant:  Shepard  v.  Philbrick,  2  Denio, 
174;  Gillett  v.  Balcom,  6  Barb.  370.  These  views  lead  to  the 
conclusion  that  the  plaintiff  was  not  entitled  to  recover,  if  the 
foreclosure  of  the  mortgage  was  effectually  made.  The  plain- 
tiff's counsel  contends  that  it  was  not,  because,  —  1.  One  Mary 
M.  Markle  was  not  made  a  part  to  the  foreclosure  action;  and 
2.  The  plaintiff  was  not  a  party  to  it.  The  first  objection  was 
founded  on  the  fact  that  the  mortgagee  had  assigned  a  partial 
interest  in  the  mortgage  to  Mary  M.  Markle.     This  did  not 

render  the  decree  invalid.    The  mortgagee  was  a  proper  party 
Am.  St.  Kep..  Vol.  XlX.  —  33 
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plaintiff,  and  the  omission  to  unite  the  other  party  having  a 
claim  upon  a  portion  of  the  amount  secured  by  the  mortgage 
furnished  no  ground  for  a  collateral  attack  by  the  mortgagor 
or  the  plaintiff.  The  equity  of  redemption  was  barred  by  the 
foreclosure.  And  the  plaintiff  had  no  relation  to  the  realty  to 
make  him  a  necessary  party  for  any  purpose  essential  to  the 
title  derived  from  the  foreclosure  of  the  mortgage.  He  could 
acquire  no  interest  in  it  by  his  purchase  upon  his  execution 
Bale.  Nor  is  it  found  that  the  mortgagee,  at  the  time  of  the 
foreclosure  sale,  had  any  notice  of  the  claim  of  the  plaintiff 
founded  upon  his  purchase:  Code,  sec.  1671. 
The  judgment  should  be  affirmed. 

Mortgage,  Foreclosure  of.  —  Crops  growing  upon  land  that  is  mort- 
gaged belong  to  the  purchaser  thereof  under  a  foreclosure  sale:  Note  to  Crews 
V.  Pendleton,  19  Am.  Dec.  753-755. 

Mortgage,  Foreclosure  of.  —  Foreclosure  operates  only  upon  the  estate 
of  the  mortgagor  at  the  date  of  the  mortgage,  and  the  sale  under  the  decre« 
passes  the  mortgagor's  interest  and  estate  to  the  purchaser:  San  Francisco  v. 
Latoion,  18  Cal.  465;  79  Am.  Deo.  187. 


Mentz  v.  Newwitter. 

[122  New  Yoek,  491.] 

Statdtb  or  Frauds.  —  A  Memorandum  is  not  Sufficient  to  Take  a 
Sale  out  or  the  Statute  of  Frauds,  unless  it  contains  substantially 
the  whole  agreement  and  all  its  material  terms  and  conditions,  so  that 
one  reading  it  can  understand  from  it  what  the  agreement  is.  It  must 
be  such  that  when  produced  in  evidence  it  will  inform  the  court  or  jury, 
without  parol  evidence,  of  the  essential  facts  set  forth  in  the  pleading, 
and  which  go  to  make  a  valid  contract.  These  essential  facts  consist  of 
the  subject-matter  of  the  sale,  the  terms,  and  the  names  or  descriptions 
of  the  parties. 

Statute  of  Frauds.  —  Memorandum  of  a  Sale  of  Real  Estate  Which 
does  not  name  nor  describe  the  vendor  is  fatally  defective. 

Action  to  recover  the  difference  between  a  bid  claimed  to 
have  been  made  by  the  defendant  for  real  estate  at  anctiori 
and  the  amount  subsequently  realized  from  a  resale  of  the 
same  property,  on  account  of  the  defendant's  refusing  to 
comply  with  such  bid.  The  plaintiff,  being  the  owner  of  the 
premises  No.  311  East  One  Hundred  and  Fourth  Street,  in  the 
city  of  New  York,  authorized  Richard  V.  Harnett  &  Co., 
auctioneers,  to  make  a  sale  thereof  at  public  auction,  and 
tliese  auctioneers  offered  the  premises  at  auction  sale,  and 
Bold   the  same  to  defendant  for  the  sum  of  eleven  thousand 
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eight  hundred  dollars.     The  auctioneers  then  made  a  memo- 
fandum  sale  in  the  words  and  figures  following:  — 
Wed.  28  April  '86. 

311  E  104                                            Terms  Sale  ff 

11000                                                      7000  ^ 

250                                                 at  5  per  cent  •< 

250                                                        2  m  ^ 

11750                                                       3000  > 

11800                                                 at  6  per  cent  « 

J.  N.  Newwitter                                   can  be  paid  a 

4  Pine  St.  ^ 

The  book  in  which  the  memorandum  was  made  contained 
a  printed  advertisement  of  the  sale,  but  did  not  describe  or 
name  the  owner.  There  was  no  other  written  contract  between 
the  parties,  and  the  question  determined  by  the  appellate 
court  was,  whether  the  above  memorandum  was  sufficient, 
under  the  statute  of  frauds.  The  trial  court  gave  judgment 
for  the  plaintiff,  which  was  affirmed  by  the  general  term  of 
the  court  of  common  pleas  for  the  city  of  New  York. 

John  J.  Linsom,  for  the  appellant. 

Michael  H.  Cardozo,  for  the  respondent. 

Brown,  J.  The  exceptions  to  the  referee's  finding,  that  the 
premises  in  question  were  sold  by  Harnett  &  Co.,  the  auction- 
eers, to  the  defendant,  and  that  said  auctioneers  thereupon 
made  and  signed  a  memorandum  of  sale,  present  the  question 
of  the  sufficiency  of  the  memorandum  recorded  in  the  auc- 
tioneers' books. 

It  is  upon  that  memorandum  that  the  judgment  is  founded, 
and  it  is  upon  that  that  the  respondent  relies  as  a  complianoe 
with  the  statute  of  frauds.  The  statute  is  as  follows:  "  Every 
contract  ....  for  the  sale  of  any  lands  ....  shall  be  void, 
unless  the  contract,  or  some  note  or  memorandum  thereof, 
....  be  in  writing,  and  be  subscribed  by  the  party  by  whom 
the  sale  is  to  be  made.  Every  instrument  required  to 
be  signed  by  any  party  under  the  last  preceding  section  may 
be  subscribed  by  the  agent  of  such  party  lawfully  authorized." 

The  writing  of  the  auctioneer's  name  upon  the  margin  of 
the  book  may  be  regarded  as  a  sufficient  subscription  of  the 
contract  by  the  vendor  in  this  instance,  and  for  the  purpose 
of  disposing  of  this  appeal,  we  may  assume  that  the  instru- 
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ment  created  a  valid  and  binding  contract  if  it  be  such  a 
note,  or  memorandum  thereof,  as  the  statute  requires.  And 
the  precise  question  we  are  to  determine  is,  whether  a  mem- 
orandum which  does  not  name  or  describe  the  vendor  fulfills 
the  requirements  of  the  law. 

A  note  or  memorandum  in  writing  of  the  contract  is  neces- 
sary to  give  validity,  not  only  to  agreements  for  the  sale  of 
land,  but  also  to  agreements  not  to  be  performed  within  a 
year,  to  answer  for  others'  debts,  and  for  the  sales  of  goods 
and  chattels  and  things  in  action,  for  the  price  of  fifty  dollars 
or  more. 

In  considering,  therefore,  the  question  what  is  a  sufficient 
"  note  or  memorandum  "  within  the  meaning  of  the  statute, 
cases  decided  under  any  of  these  several  provisions  of  the 
statute  may  be  examined  as  authorities. 

Many  English  cases  in  regard  to  sales  of  goods  and  chattels 
are  collected  in  Benjamin  on  Sales,  Bennett's  ed.,  sections  234- 
238,  and  that  learned  author  states  the  general  rule  deduced 
from  them  to  be  as  follows:  "It  is  indispensable  that  the 
written  memorandum  should  show  not  only  who  is  the  person 
to  be  charged,  but  also  who  is  the  party  in  whose  favor  he  is 
charged.  The  name  of  the  party  to  be  charged  is  required  by 
the  statute  to  be  signed,  so  that  there  can  be  no  question  of  the 
necessity  of  his  name  in  the  writing.  But  the  authorities 
have  equally  established  that  the  name,  or  a  sufficient  de- 
scription, of  the  other  party  is  indispensable,  because,  without 
it,  no  contract  is  shown,  inasmuch  as  a  stipulation  or  promise 
by  it  does  not  bind  him,  save  to  the  person  to  whom  the 
promise  is  made,  and  until  that  person's  name  is  shown,  it  is 
impossible  to  say  the  writing  contains  a  memorandum  of  the 
bargain." 

The  leading  English  case  on  the  subject  is  Champion  v. 
Plummer,  1  Bos.  &  P.  N.  R.  252,  where  Champion,  by  his 
agent,  wrote  down  in  a  memorandum-book  the  terms  of  a 
verbal  sale  to  him  by  the  defendant,  and  defendant  signed 
the  writing.  The  words  were,  "Bought  of  W.  Plummer," 
etc.,  with  no  name  of  the  person  who  bought.  Sir  James 
Mansfield,  C.  J.,  said:  "How  can  that  be  said  to  be  a  contract, 
or  memorandum  of  a  contract,  which  does  not  state  who  are 
the  contracting  parties.  By  the  note,  it  does  not  appear  to 
whom  the  goods  were  sold.  It  would  prove  a  sale  to  any  other 
person  as  well  as  to  the  plaintiff." 

Among  other  cases  may  be  cited  Williams  v.  Lake,  2  El.  & 
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E.  349;  Williams  V.  Byrnes,  9  Jur.,  N.  S.,363;  Potter  v.  Duffield, 

9  Eng.  Rep.  664. 

Potter  V.  Duffieldy  9  Eng.  Rep.  664,  was  a  case  of  a  sale  of 
real  estate  at  auction.  The  name  of  the  vendor  was  not  dis- 
closed. The  plaintiff's  agent  signed  a  memorandum  of  the 
contract,  and  the  auctioneer  signed  for  the  vendor  as  follows: 
*'  Confirmed  on  behalf  of  the  vendor.  Beadles,  per  N.  J.,  Aug. 
20,  1869." 

This  was  held  by  the  master  of  the  rolls,  Sir  George  Jessel, 
not  a  suflBcient  memorandum  under  the  statute,  for  the  reason 
that  the  vendor  was  neither  named  or  described. 

The  American  cases  are  to  the  same  effect:  Coddington  v. 
Goddard,  16  Gray,  436-442;  Sanborn  v.  Flagler,  9  Allen, 
474-476;  Waterman  v.  Meigs,  4  Gush,  497;  Nichols  v.  Johnson, 

10  Conn.  192;  Sherburne  v.  Shaw,  1  N.  H.  157;  8  Am.  Dec.  47; 
Brown  v.  Whipple,  58  N.  H.  229;  Webster  v.  Ela,  5  N.  H.  540; 
Lincoln  v.  Erie  Preserving  Co.,  132  Mass.  129;  Grafton  v. 
Cummings,  99  U.  S.  100;  Knox  v.  King,  36  Ala.  367. 

The  question  was  fully  examined  by  the  supreme  court  of 
the  United  States  in  Grafton  v.  Cummings,  99  U.  S.  100. 
That  case  arose  in  the  state  of  New  Hampshire,  where  the 
statute  provides  that  no  action  can  be  maintained  on  a  con- 
tract for  the  sale  of  land  unless  the  agreement  is  signed  by 
the  party  to  be  charged,  or  by  some  person  by  him  authorized. 

The  contract  was  signed  by  Grafton,  the  purchaser,  and  it 
was  assumed  by  the  court  that  it  was  also  signed  by  the 
auctioneer,  and  the  precise  question  presented  was  stated  to  be 
whether  the  contract  was  void  because  the  vendor  was  not 
named  in  it. 

It  was  held  that  it  was  void. 

The  same  doctrine  is  stated  in  Brown  on  the  Statute  of 
Frauds,  sees.  371-375;  Smith  on  Contracts,  134,  135;  3  Par- 
eons  on  Contracts,  13,  note  v. 

In  this  state.  Chancellor  Kent,  in  Bailey  v.  Ogden,  3  Johns. 
399,  3  Am.  Dec.  509,  stated  the  general  rule  to  be  that  "  the 
form  of  the  memorandum  cannot  be  material,  but  it  must  state 
the  contract  with  reasonable  certainty,  so  that  the  substance 
of  it  can  be  made  to  appear  and  be  understood  from  the  writ- 
ing itself,  without  having  recourse  to  parol  proof. " 

Again,  the  same  learned  judge,  in  Clason  v.  Bailey,  14 
Johns.  484,  said:  "Forms  are  not  regarded,  and  the  statute  is 
satisfied  if  the  terms  of  the  contract  are  in  writing  and  the 
names  of  the  contracting  parties  appear." 
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First  Baptist  Church  v.  Bigelow,  16  "Wend.  28,  was  a  case  of 
a  sale  of  a  church  pew. 

The  same  rule  was  again  stated,  and  the  memorandum  was 
held  insufficient  because  it  stated  no  parties  or  terms  of  pay- 
ment. 

Calkins  v.  Falk,  39  Barb.  620,  was  a  case  of  a  sale  of  hops. 
The  written  memorandum  was  held  defective,  and  the  rule 
stated  that  the  terms  of  the  contract  and  the  names  of  the 
contracting  parties  must  appear  in  the  instrument.  This  case 
was  affirmed  in  this  court:  41  N.  Y.  610;  1  Abb.  App.  291. 

The  opinion  of  the  court  appears  in  the  latter  volume,  where 
it  is  held  that  the  names  of  the  contracting  parties  must 
appear  in  the  memorandum  required  by  the  statute. 

In  nearly  all  the  cases  in  this  state  Champion  v.  Plummery 
1  Bos.  &  P.  N.  R.  252,  was  cited  with  approval.  And  the 
whole  current  of  authority  in  this  state  is,  that  the  memoran- 
dum must  contain  substantially  the  whole  agreement,  and  all 
its  material  terms  and  conditions,  so  that  one  reading  it  can 
understand  from  it  what  the  agreement  is:  Wright  v.  Weeksy 
25  N.  Y.  159;  Drake  v.  Seaman,  97  N.  Y.  230. 

No  case  holding  a  different  rule  is  cited  by  the  general  term,, 
and  none  by  the  counsel  for  the  respondent,  except  Salmon 
Falls  Mfg.  Co.  v.  Goddard,  14  How.  446. 

There  was  a  strong  dissent  in  that  case,  and  it  was  said  in 
Grafton  v.  Cummings,  99  U.  S.  100,  that  it  was  to  be  doubted 
whether  the  opinion  of  the  majority  was  sound  law.  It  is 
clearly  in  conflict  with  the  general  current  of  authority,  and 
may  well  be  disregarded  in  view  of  the  later  decision  of  the 
same  court. 

Tested  by  the  rule  established  by  the  adjudged  cases,  the 
memorandum  in  this  case  was  insufficient  to  answer  the  re- 
quirements of  the  statute. 

It  must  be  such  that  when  it  is  produced  in  evidence  it  will 
inform  the  court  or  jury  of  the  essential  facts  set  forth  in  the 
pleading,  and  which  go  to  make  a  valid  contract. 

Such  essentials  must  appear  without  the  aid  of  parol  proof, 
either  from  the  memorandum  itself  or  from  a  reference  therein 
to  some  other  writing  or  thing;  and  such  essentials,  to  make 
a  complete  agreement,  must  consist  of  the  subject-matter  of 
the  sale,  the  terms,  and  the  names  or  a  description  of  the 
parties. 

The  memorandum  in  suit  failed  to  state  the  name  of  the 
vendor  or  to  give  any  description  by  which  he  or  she  could  be 
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identified,  and  this  omission  was  fatal.     In  the  potent  lan- 
guage of  the  statute,  the  contract  was  void. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event.         

Statxttb  or  Frauds  —  SurFioinNOT  op  Memorandttii  in  Contract  oi 
Bale.  — A  written  memorandam  of  a  contract  for  the  sale  of  an  interest  in 
lands  is  not  sufficient  within  the  meaning  of  the  statute  of  frauds,  unless  it  dis- 
closes  the  terms  of  the  contract  and  the  parties  thereto:  Sherburne  v.  ShaWf 
1  N.  H.  157;  8  Am.  Dec.  47.  The  memorandum  must  be  signed  by  the  ven- 
dor: Worrally.  Munn,  6N.  Y.  229;  55  Am.  Dec.  330,  and  particularly  note  344, 
345.     Compare  Lee  v.  Cherry,  85  Tenn.  707;  4  Am.  St.  Rep.  802,  and  note. 


Bunnell  v.  Stern. 

[122  New  York,  539.] 
Nkgligbnce  —  Store-keeper  and  Customer.  —  Where  a  store-keeper,  by 
his  conduct  and  business,  invites  persons  to  come  to  his  store,  and  to  lay 
aside  one  garment  to  try  on  another,  he  owes  a  duty  to  exercise  some 
care  to  prevent  the  garments  so  laid  aside  from  being  stolen  or  lost,  and 
failing  to  exercise  any  care  whatever,  is  answerable  for  the  loss  of  such 
garment. 

Action  to  recover  damages  for  the  loss  of  a  cloak  and  other 
articles  left  in  the  care  of  defendant.  Judgment  of  the  lower 
court,  in  favor  of  plaintiff,  was  reversed  on  appeal  to  the  gen- 
eral term  of  the  court  of  common  pleas  for  the  city  and  county 
of  New  York. 

L.  B.  Bunnell^  for  the  appellant. 

Adolph  L.  Sanger,  for  the  respondents. 

Vann,  J.  The  defendants  are  the  proprietors  of  a  retail 
store  on  Twenty-third  Street,  in  the  city  of  New  York,  which 
has  a  department  for  the  sale  of  ready-made  cloaks.  On  the 
19th  of  April,  1887,  the  plaintiff  went  to  their  store  to  pur- 
chase a  wrap,  and  entering  the  cloak  department  and  making 
known  her  business,  was  conducted  by  one  of  the  saleswomen 
to  a  place  where  there  were  two  chairs  near  a  mirror.  She 
sat  down  on  one  of  the  chairs  while  the  clerk  brought  her  sev- 
eral garments  to  examine,  and  after  looking  them  over  for  ten 
or  fifteen  minutes,  she  selected  one  to  try  on,  and  went  to  the 
mirror  for  that  purpose.  A  large  window  was  open  near  by, 
and  she  complained  of  the  draught,  whereupon  the  clerk  con- 
ducted her  through  a  passage-way  formed  by  iron  frames,  on 
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which  wraps  were  hung,  to  another  compartment,  about 
twenty-five  feet  distant,  where  there  was  a  mirror,  but  no 
chairs.  The  clerk  carried  the  new  cloak,  and  stood  in  front 
of  the  mirror  waiting  for  the  plaintiff  to  put  it  on.  The  plain- 
tiflf  carried  her  own  cloak,  which  she  had  removed  in  order  to 
try  on  the  other,  to  the  place  where  the  clerk  stood,  and  laid 
it  on  a  counter  about  eight  feet  from  the  mirror,  directly  in 
front  of  another  clerk,  who  stood  behind  waiting  upon  a  cus- 
tomer. She  did  not  ask,  and  was  not  told,  where  to  put  her 
cloak,  but  the  saleswoman  who  was  waiting  upon  her,  as  well 
as  the  clerk  behind  the  counter,  observed  her  as  she  thus  laid 
it  down,  but  neither  said  anythingj.  There  was  no  other  place 
to  put  the  cloak.  The  plaintiff,  after  spending  four  or  five 
minutes  in  trying  on  the  garment,  said  that  she  would  take  it, 
and  at  once  went  to  get  her  cloak;  but  it  could  not  be  found, 
although  a  careful  search  was  made  for  it.  Only  one  other 
customer  was  in  either  of  the  compartments  while  the  plain- 
tiff was  in  the  store. 

There  was  a  floor-walker  in  the  cloak  department,  who  had 
the  same  authority  there  as  one  of  the  defendants.  It  was 
his  duty  to  supervise  the  exhibition  of  goods  by  employees;  to 
see  that  things  were  in  their  places;  that  the  clerks  attended 
to  their  duties;  that  nothing  was  taken  away  without  author- 
ity; and  that  customers  received  proper  attention.  He  saw 
nothing  that  transpired  on  this  occasion,  as  he  was  in  another 
room,  but  for  what  purpose  does  not  appear.  Two  other  floor- 
walkers were  employed  on  that  floor,  and  there  was  a  detect- 
ive on  duty  in  the  store,  but  no  evidence  was  given  as  to 
their  whereabouts  when  the  plaintiff  lost  her  cloak.  One  of 
the  floor-walkers,  when  asked  what  arrangements  were  made 
for  the  protection  of  cloaks  taken  off  by  customers  in  order  to 
try  on  others,  answered  that  they  "leave  their  garments  on 
chairs." 

The  clerk  who  waited  upon  the  plaintiff  testified  that  cus- 
tomers, under  such  circumstances,  placed  their  cloaks  on 
chairs  and  where  it  was  most  convenient  for  them,  and  that 
she  paid  no  attention  to  garments  removed  in  order  to  try  on 
others. 

No  notice  was  given  to  the  plaintiff,  either  directly  or  in- 
directly, as  to  where  she  should  put  her  cloak,  and  no  instruc- 
tions had  been  given  by  the  defendants  to  their  clerks  as  to 
the  disposition  of  garments  removed  by  customers  in  order  to 
try  on  those  offered  for  sale.  These  facts  were  either  expressly 
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fiworn  to  and  not  denied,  or  are  permissible  inferences  which 
the  trial  justice,  sitting  without  a  jury,  is  presumed  to  have 
drawn  from  the  evidence.  The  question  is  thus  presented 
whether  the  defendants  owed  any  duty  to  the  plaintiff  which 
they  omitted  to  discharge  to  her  injury. 

The  defendants  kept  a  store,  and  thus  invited  the  public  to 
come  there  and  trade.  In  one  of  its  departments  they  kept 
ready-made  cloaks  for  sale,  and  provided  mirrors  for  the  use 
of  customers  in  trying  them  on,  and  clerks  to  aid  in  the  pro- 
cess. They  thus  invited  each  lady  who  came  there  to  buy  a 
cloak  to  remove  the  one  she  had  on  and  try  on  the  one  that 
they  wished  her  to  purchase,  because  the  invitation  to  do  a 
given  act  extends,  by  implication,  to  whatever  is  known  to  be 
necessary  in  order  to  do  that  act.  It  is  not  perceived  that 
under  the  circumstances  disclosed  by  the  evidence  the  ob- 
ligation of  the  defendant  would  have  been  greater  or  in  any 
respect  different  if  one  of  their  number  had  met  the  plaintiff  on 
the  street  and  had  not  only  expressly  invited  her  to  come  to 
the  store  and  buy  a  cloak,  but  had  also  requested  her  to  take 
off  her  wrap  and  try  on  the  one  that  he  offered  to  sell  her. 
The  clerk  who  waited  upon  her  stood  in  the  place  of  the  de- 
fendants as  long  as  she  was  engaged  in  the  line  of  her  duties, 
and  no  claim  is  made  that  she  at  any  time  exceeded  her 
authority.  Therefore,  when  she  led  the  way  to  the  second 
mirror,  and  stood  before  it  holding  the  new  garment  in  her 
hands,  in  readiness  to  help  the  plaintiff  try  it  on,  in  legal 
€ffect  one  of  the  defendants  stood  there  inviting  her  to  try  it 
on,  and  to  lay  aside  her  wrap  for  that  purpose.  She  accepted 
the  invitation,  and  removed  her  wrap;  but  as  she  could  not 
hold  it  in  her  hands  while  she  tried  on  the  other,  it  was  neces- 
sary for  her  to  lay  it  down  somewhere.  No  place  was  provided 
for  that  purpose.  There  was  not  even  a  chair  in  sight.  She 
was  neither  notified  where  to  put  it,  nor  informed  that  she 
must  look  out  for  it,  as  it  would  be  at  her  own  risk  whatever 
ehe  did  with  it.  She  put  it  in  the  only  place  that  was  avail- 
able, unless  she  threw  it  on  the  floor,  and  as  she  did  so,  in 
contemplation  of  law,  the  defendants  stood  looking  at  her. 

Under  these  circumstances  we  think  that  it  became  their 
duty  to  exercise  some  care  for  the  plaintiff's  cloak,  because 
she  had  laid  it  aside  on  their  invitation  and  with  their  knowl- 
edge, and  without  question  or  notice  from  them  had  put  it  in 
the  only  place  that  she  could.  The  consideration  for  the  im- 
plied contract  imposing  that  duty  resided  in  the  situation  of 
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the  plaintiff  and  her  property  for  which  the  defendants  were 
responsible,  and  in  the  chance  of  selling  the  garment  that  she 
had  selected.  It  is  unnecessary  for  us  to  define  the  degree  of 
care  required  by  the  circumstances,  because  no  care  whatever 
was  exercised  by  the  defendants.  While  they  created  the  sit 
nation  that  required  care,  they  made  no  provision  for  it  by 
furnishing  a  safe  place  to  deposit  the  property  of  customers, 
or  notifying  the  plaintiff  to  look  out  for  her  cloak  herself,  or 
making  rules  for  the  government  of  their  employees  under 
such  circumstances,  or  in  any  other  way.  Even  the  chairs  on 
which  customers  were  in  the  habit  of  leaving  their  garments 
were  wholly  wanting,  and  the  floor-walker  was  absent  without 
explanation  as  to  the  reason.  As  the  defendants  were  bound 
to  use  ordinary  care  to  keep  their  premises  in  a  safe  condi- 
tion for  the  access  of  business  visitors,  whether  expressly  or 
impliedly  invited  {Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y. 
124,  126;  15  Am.  Rep.  387;  Beck  v.  Carter,  68  N.  Y.  283;  23 
Am.  Dec.  175;  Welch  v.  McAllister,  15  Mo.  App.  492;  Nave  v, 
Flack,  90  Ind.  205;  46  Am.  Rep.  205;  Pastene  v.  Adavw,  49 
Cal.  87;  Learoyd  v.  Godfrey,  138  Mass.  315),  so  we  think  they 
were  bound  to  use  some  care  for  the  property  of  the  plaintiff, 
properly  brought  there,  and  necessarily  laid  aside  by  their  im- 
plied invitation  in  order  to  attend  to  the  business  in  hand. 
They  omitted  to  do  that  which  "  a  reasonable  man,  guided  by 
those  considerations  that  ordinarily  regulate  the  conduct  of 
human  affairs "  would  have  done  under  the  same  circum- 
stances, and  were  thus  guilty  of  negligence. 

Our  attention  has  been  called  to  no  authority  directly  in 
point.  The  cases  relied  upon  by  defendants  are  Carpenter  v. 
Taylor,  1  Hilt.  193;  Rea  v.  Simmons,  141  Mass.  561;  55  Am. 
Rep.  492;   Whitney  v.  Pullman  Palace  Car  Co.,  143  Mass.  243. 

In  Carpenter  v.  Taylor,  1  Hilt.  193,  the  plaintiff  entered  the 
saloon  of  a  hotel  to  get  refreshments  between  twelve  and  one 
o'clock  at  night,  and  when  he  went  out  the  place  was  being 
closed.  He  left  his  opera-glass  behind,  but  it  did  not  appear 
where,  and  the  next  morning  when  he  called  for  it,  it  could 
not  be  found.  As  it  did  not  appear  that  the  defendant  or  any 
of  his  servants  ever  received  or  even  saw  the  glass,  it  was 
properly  held  that  he  was  not  responsible  for  its  loss. 

While  Rea  v.  Simmons,  141  Mass.  561,  55  Am.  Rep.  492,  is 
somewhat  analogous  to  the  case  at  bar,  in  its  facts,  the 
decision  seems  to  have  proceeded  on  a  question  of  practice. 
The  entire  opinion  consists  of  ten  lines,  and  states  that  while 
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the  case  was  reported  to  the  court  for  its  opinion  upon  the 
question  of  law  involved,  no  specific  questions  of  law  are 
stated  in  the  report,  and  none  appear  to  have  been  raised  at 
the  trial.  It  then  states  that  the  decision  of  the  trial  court 
upon  the  facts  is  conclusive,  and  cites  two  authorities  which 
hold  that  the  facts  found  below  are  not  open  to  review. 

In  Whitney  v.  Pullman  Palace  Car  Co.j  143  Mass.  243,  the 
decision  was  simply  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  while  the  question  whether  there  was  any  evi- 
dence of  negligence  on  the  part  of  the  defendant  was  expressly 
reserved. 

We  think  that  the  defendants,  as  voluntary  custodians  for 
profit  to  themselves,  were  bound  to  exercise  some  care  over 
the  plaintiff's  cloak,  and  that  on  account  of  their  absolute 
failure  in  this  regard,  they  were  properly  held  liable  by  the 
trial  court  for  the  damages  that  she  sustained. 

The  order  of  the  general  term  should  be  reversed,  and  the 
judgment  of  the  district  court  affirmed,  with  costs. 


Neoliobnob.  —  As  to  the  duties  and  liabilities  of  owners  of  premises  to 
persons  coming  thereon  by  invitation,  express  or  implied,  see  note  to  BedeU 
T.  Berkey,  15  Am.  St.  Rep.  375. 


CoppiNS    V,  New  York    Central   and  Hudson 
KiVER  Kailroad  Company. 

[122  Nkw  Yobk,  657.  J 
NXOLIGEMCB   or  A    FSLLOW-SBRVAKT    DOES    KOT    KeLIBVX   A    MASTER   from 

liability  to  a  co-servant  for  an  injury  which  would  not  have  happened 
had  the  master  performed  his  duty. 

Master  and  Servant.  — Railway  Corporation  Owes  a  Dutt  to  its  Seb- 
VANTS,  so  Fab  as  Reasonable  Care  can  accomplish  it,  to  employ 
competent  men  in  the  management  of  its  road. 

Master  and  Servant. — A  Servant  is  not  Competent  when  He  can- 
not BB  Relied  ttfon  to  execute  the  rales  of  his  master,  unless  pre- 
vented by  causes  beyond  his  control.  Incompetency  exists  not  only  in 
physical  or  mental  attributes,  but  *in  the  disposition  with  which  the 
servant  performs  his  duties.  If  he  habitually  neglects  them,  he  must 
be  regarded  as  incompetent,  though  he  is  physically  and  mentally  able 
to  do  well  all  that  is  required  of  him. 

Master  and  Servant. — Where  a  Servant  is  in  the  Habit  of  Ne- 
GLEOTINO  his  Dutt,  and  such  negligence  is  known,  or  by  the  exercise 
of  reasonable  diligence  would  have  been  known,  to  the  master,  the  latter 
is  liable  for  injuries  resulting  from  such  negligence. 
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Mastee's  Liabilitt  for  Injttby  to  Skrvant.  —  If  a  SwrrcHMAN  HABira- 
ALLY  NEOLEcrs  HIS  DUTIES  by  absenting  himself  from  his  post  at  times 
when  he  ought  to  be  there  to  signal  passing  trains,  and  leaves  a  switch 
open  when  he  supposed  he  had  closed  it,  and  his  mistake  would  have 
been  discovered  in  time  to  prevent  an  accident  had  he  been  at  his  post 
when  the  next  train  was  expected  'to  pass,  and  he,  from  his  absence, 
failed  to  discover  such  mistake,  whereby  the  train  was  derailed  and  s 
brakeman  injured,  the  latter  may  recover  of  the  railroad  company  dam- 
ages suffered  by  him  from  such  accident. 

Action  to  recover  damages  claimed  to  have  resulted  from 
defendant's  negligence.  Plaintiff,  being  a  brakeman  in  the 
employ  of  the  defendant,  was  upon  an  express  train,  which, 
according  to  its  schedule,  was  to  pass  a  station  at  three 
minutes  past  five  in  the  afternoon  on  the  10th  of  May,  1880. 
The  train  on  which  he  was  employed  was  derailed  by  reason 
of  a  misplaced  switch,  and  he  was  seriously  injured.  There 
were  four  tracks  at  the  station  where  the  injury  occurred,  con- 
nected by  cross-overs  and  switches.  Martin  Schram  was  an 
employee  of  the  defendant,  whose  duty  it  was  to  shift  and 
close  these  switches.  On  the  day  of  the  accident,  he  left  a 
switch  open,  neglected  to  close  it,  and  went  away  to  supper. 
The  engineer  of  the  train  on  which  plaintiflF  Was,  not  noticing 
the  misplaced  switch  until  within  five  hundred  feet  of  it,  was 
unable  to  stop  the  train  in  time  to  prevent  the  accident.  Ver- 
dict and  judgment  were  in  favor  of  the  plaintiff  in  the  trial 
court.  The  general  terra,  on  appeal,  modified  and  then 
aflBrmed  the  judgment,  and  from  this  judgment  of  affirmation 
a  further  appeal  was  prosecuted. 

William  G.  Tracy,  for  the  appellant. 

Louis  Marshally  for  the  respondent. 

Brown,  J.  If  the  evidence  in  this  case  justifies  the  con- 
clusion that  the  engineer  of  the  passenger  train  was  negligent 
in  not  observing  the  target  at  the  misplaced  switch,  or  in  run- 
ning his  train  at  a  high  rate  of  speed  past  the  station,  in  the 
absence  of  signals  that  the  track  was  safe,  that  fact  of  itself  is 
not  available  as  a  defense,  if  negligence  was  established  on  the 
part  of  the  defendant,  as  the  law  is  too  well  settled  upon  prin- 
ciple and  authority  to  be  now  questioned:  that  negligence  of 
a  servant  does  not  excuse  the  master  from  liability  to  a  co- 
servant  for  an  injury  which  would  not  have  happened  had 
the  master  performed  his  duty:  Cone  v.  Delaware  etc.  R.  R. 
Co.,  81  N.  Y.  206;  37  Am.  Rep.  491;  Ellis  v.  New  York  etc. 
R.  R.  Co.,  95  N.  Y.  552;  Stringham  v.  Stewart,  100  N.  Y.  516. 
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We  come,  therefore,  to  the  consideration  of  the  question  of 
defendant's  negligence,  and  this  involves  an  inquiry  into  the 
rules  that  had  been  adopted  by  defendant  to  insure  the  safe 
passage  of  trains  through  the  St.  Johnsville  yard,  and  over  the 
switches  in  question,  and  whether  the  violation  of  these  rules 
in  this  particular  instance  can  be  charged  against  the  defend- 
ant as  an  act  of  negligence  on  its  part. 

The  rules  required  that  a  train  should  not  cross  the  passen- 
ger tracks  within  twenty  minutes  immediately  preceding  the 
arrival  of  a  passenger  train,  and  during  that  time,  and  until 
the  passenger  train  has  passed,  the  switches  cdnnecting  with 
the  tracks  on  which  the  train  was  running  were  to  be  closed 
and  locked. 

Schram  and  one  Fenton  were  employed  in  the  yard  as 
&\vitchmen,  and  at  the  time  of  the  accident  Schram's  hours  of 
service  were  from  mid-day  to  midnight. 

It  was  the  duty  of  these  men  to  open  and  set  the  switches 
for  trains  crossing  the  tracks,  and  to  see  that  they  were  closed 
and  locked  previous  to  the  arrival  of  trains  on  the  main 
tracks. 

Other  men  about  the  yard  had  keys  to  the  switches,  and 
were  accustomed  to  open  and  operate  them  when  Schram 
and  Fenton  were  engaged  elsewhere  about  the  yard.  We 
are  concerned,  however,  only  with  the  duties  of  these  men 
as  to  passenger  trains  that  did  not  stop  at  St.  Johnsville,  and 
it  is  no  importance  that  other  duties  about  the  yard  may  oc- 
casionally have  called  them  away  from  the  switches  on  the 
arrival  of  other  trains. 

As  to  the  trains  that  did  not  stop,  the  evidence  of  tlie  di- 
vision superintendent  was,  that  it  was  the  switchman's  duty 
to  signal  those  trains.  The  safety-signals  were  a  white  flag  by 
day  and  a  white  light  by  night,  and  the  danger-signal,  a  red 
flag  in  the  daytime  and  a  red  light  at  night. 

Obviously,  a  proper  performance  of  this  duty  included  an 
investigation  into  the  condition  of  the  track  and  switch  to 
ascertain  the  fact  which  was  communicated  by  the  signal  to 
{he  engineer  in  charge  of  the  approaching  train,  and  the  usual 
manner  of  executiKg  the  rule  was  thus  testified  to  by  Schram: 
*'  I  would  go  down  to  the  switch  and  see  if  it  was  all  right, 
about  ten  minutes  before  the  arrival  of  the  train,  and  then 
return  up  toward  the  depot  at  the  highway  crossing,  and  dis- 
play my  signal  to  the  engineer  from  that  locality.     I  would 
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look  over  the  switches  to  see  they  were  all  right,  so  as  to  give 
a  proper  signal;  then  I  would  wait  until  the  train  came  into 
Bight,  and  show  a  signal,  put  out  a  white  flag,  or  a  red  one  if 
it  was  n't  right." 

Upon  the  day  of  the  accident,  Schram  left  the  yard  ten 
minutes  before  the  train  was  due,  and  went  to  his  supper. 
The  examination  of  the  switches  was  not  made  by  any  one,  and 
no  flag  signal  was  displayed. 

That  this  was  negligence  on  the  part  of  Schram  is  not  dis- 
puted; but  it  imposed  no  liability  upon  the  defendant,  unless 
the  act  can  be  attributed  to  it.  The  plaintiff  seeks  to  so  charge 
it  by  proof  that  Schram  was  in  the  habit  of  frequently  ne- 
glecting to  be  at  his  post  and  signal  passenger  trains,  and  was 
in  the  habit  of  frequently  leaving  the  yard  and  going  to  his 
supper  about  the  time  the  train  in  question  was  due  at  St. 
Johnsville,  and  that  his  habits  in  that  respect  were  known,  or 
ought  with  reasonable  care  and  attention  to  have  been  known, 
to  defendant. 

If  the  evidence  justified  this  conclusion,  the  defendant's 
negligence  was  established.  No  distinction  exists  in  principle 
between  permitting  the  use  of  defective  machinery  and  per- 
mitting employees  to  habitually  disregard  the  safeguards  that 
have  been  provided  to  insure  the  safe  running  and  operation 
of  trains. 

The  defendant's  duty  to  the  plaintiff,  so  far  as  reasonable 
care  would  accomplish  it,  was  to  employ  only  competent  men 
in  the  management  of  its  road.  A  competent  man  is  a  reliable 
man;  one  who  may  be  relied  upon  to  execute  the  rules  of  the 
master,  unless  prevented  by  causes  beyond  his  own  control. 
Hence  incompetency  exists  not  alone  in  physical  or  mental 
attributes,  but  in  the  disposition  with  which  a  servant  performs 
his  duties.  If  he  habitually  neglects  these  duties,  he  becomes 
unreliable,  and  although  he  may  be  physically  and  mentally 
able  to  do  well  all  that  is  required  of  him,  his  disposition 
toward  his  work  and  toward  the  general  safety  of  the  work  of 
his  employer,  and  to  his  fellow-servants,  makes  him  an  incom- 
petent man. 

We  are  of  the  opinion  that  the  evidence  in  this  case  justified 
the  inference  that  Schram  was  in  the  habit  of  leaving  his  post 
of  duty  to  go  to  his  meals  at  times  when  his  presence  there 
was  demanded  to  insure  the  safe  operation  of  the  road.  With 
reference  to  the  train  in  question,  his  own  evidence  showed 
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that  four  or  five  times  a  month  he  was  absent  when  the  train 
passed,  and  at  such  times  no  signal  was  displayed.  He  testified 
that  he  knew  he  had  no  right  to  go  away  from  the  yard  with- 
out signaling  the  train  when  it  went  through,  and  that  it  was 
his  business  to  be  there  whether  the  train  was  late  or  on  time. 
This  disregard  of  his  duties  was  known  to  all  the  employees 
about  the  yard,  and  to  the  engineer  and  fireman  on  the  train 
in  question,  and  it  was  not  an  uncommon  thing  for  the  train 
to  pass  when  no  signals  were  displayed. 

It  was  known  to  Edwards,  Schram's  immediate  superior, 
but  he  testified  that  he  never  had  reported  it  to  the  division 
superintendent,  who  alone  had  the  power  to  remove  Schram. 
The  evidence,  however,  was  ample  to  justify  the  inference  that 
the  defendant  should  have  known  of  it,  and  with  proper  dili- 
gence could  have  ascertained  it.  There  was  no  secrecy  about 
Schram's  habits  in  this  respect,  and  the  slightest  attention  to 
the  condition  of  afi'airs  about  the  yard  in  the  morning  and 
evening  would  have  disclosed  the  fact  that  he  frequently  left 
his  post  at  those  hours.  And  we  are  of  the  opinion  that  there 
was  evidence  from  which  the  jury  could  find  that  Major  Priest, 
the  division  superintendent,  had  actual  knowledge  of  the  fact. 

It  appeared  from  Schram's  testimony  that  Priest  frequently 
came  into  the  yard  when  he  was  at  breakfast,  and  it  was  not 
an  improper  inference  therefrom  that  he  should  have  known 
of  Schram's  neglect  of  his  duties. 

The  request  to  the  court  to  charge  was  not  in  reference  to 
Priest's  knowledge  of  his  absence  at  the  hour  of  the  day  when 
the  accident  happened,  but  as  to  his  knowledge  of  the  viola- 
tion of  the  rule  which  required  his  presence  in  the  yard  dur- 
ing the  hours  of  service. 

The  court  did  charge  as  to  this,  that  there  was  no  direct 
evidence  that  Priest  knew  of  it;  but  it  refused  to  charge  that 
there  was  no  proof  upon  which  the  jury  could  find  it  at  all. 
And  this  refusal,  for  the  reason  already  stated,  was  not  erro- 
neous. We  are  of  the  opinion,  therefore,  that  the  evidence 
justified  the  conclusion  that  the  defendant  was  negligent  in 
retaining  Schram  in  its  employ  after  its  knowledge  of  his 
customary  neglect  of  duty.  But  the  appellant  claims  that 
such  neglect  was  not  a  proximate  cause  of  the  accident,  and 
the  argument  is,  that  inasmuch  as  Schram  had,  after  the  pas- 
sage of  the  work  train,  misplaced  the  switch,  but  believed  that 
he  had  closed  and  locked  it  so  that  trains  could  pass  wesi  on 
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the  main  track,  that  it  does  not  follow  that  had  he  remained 
in  the  yard,  he  would  have  again  examined  the  track. 

In  other  words,  if  he  had  remained  and  signaled  the  train, 
he  would  have  done  so  without  an  examination  of  the  switch^ 
relying  upon  his  mistaken  notion  that  he  had  already  closed 
and  locked  it;  and  also,  that  as  it  appeared  in  evidence  that 
Schram,  on  some  occasions,  failed  to  signal  the  train  in  ques- 
tion, because  he  was  engaged  elsewhere  in  the  yard,  that  it 
could  not  be  assumed  that  such  would  not  have  been  the 
case  on  the  occasion  of  the  accident. 

We  are  of  the  opinion,  however,  that  the  jury  were  war- 
ranted in  assuming  that  had  Schram  remained  in  the  yard  he 
would  have  complied  with  the  rule,  and  performed  his  duties 
in  reference  to  signaling  the  train.  It  appeared  that  the  work 
train  had  crossed  the  main  track  about  half  an  hour  before 
the  passenger  train  was  due,  and  after  the  passage  of  that 
train,  Schram  omitted  to  close  and  lock  the  switch. 

If  he  had  remained  in  the  yard,  his  duty  would  have  been 
to  have  examined  the  switches  again  before  the  passenger 
train  arrived,  and  before  his  signal  was  displayed,  to  see  that 
they  were  properly  set.  The  presumption  that  he  would  have 
done  so  must  prevail.  Here  was  an  accident  caused  by  the 
failure  of  a  servant  to  perform  a  particular  duty  because  of 
his  absence  from  his  post.  We  cannot  assume  that  had  he 
been  at  the  yard,  he  would  have  neglected  that  which  he  was 
there  to  perform. 

But  the  verdict  of  the  jury  does  not  depend  upon  any  such 
refinement  of  argument,  nor  the  defendant's  liability  rest  upon 
the  fact  whether  Schram  miglit  or  might  not  have  discerned 
the  open  switch  had  he  remained  in  the  yard,  but  upon  the 
question  whether  defendant  was  negligent  in  retaining  Schram 
in  its  employment  after  knowledge  that  he  frequently  ne- 
glected his  duty. 

Tliis  was  a  fact,  as  was  the  question  whether  Schram's  habit 
in  leaving  the  switch  unattended,  and  going  to  his  supper, 
was  negligence. 

There  was  evidence  to  justify  the  jury's  conclusion  upon 
both  questions,  and  it  was  for  them  to  say  whether  the  negli- 
gence of  the  defendant  so  established  was  the  cause  of  the 
accident. 

We  find  no  error  in  the  record,  and  the  judgment  should 
be  affirmed,  with  cosib. 
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Master  and  Servant  —  Liability  of  Master.  —  If  there  is  a  neglect 
to  perform  a  single  duty  that  he  has  impliedly  contracted  to  perform  toward 
his  servant,  the  master  is  liable,  though  he  delegated  a  fellow-servant  to  per- 
form  it  for  him:  Galveston  etc  H'y  Co,  v.  Snui/i,  76  Tex.  611;  18  Am.  St 
Rep.  78. 

Master  and  Servant  —  Incompetent  Fellow-servants.  —  The  master 
owes  a  duty  to  his  servants  of  selecting  competent  fellow-servants,  and  i« 
liable  when,  throngh  his  negligence,  incompetent  servants  are  employed! 
Bretman  r.  Oordon,  118  N.  Y.  489;  16  Am.  St  Rep.  775,  and  not*. 
▲M.  St.  &mr^  Vou  Xix.— M 
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Taylor  v.  Pope. 

[106  North  Carolina,  267. J 

FaAcncs  —  Power  to  Change  Findings  of  Fact. — The  appellate  conrt 
mast  adopt  the  iiadings  of  fact  of  the  trial  court,  and  cannot  change 
or  modify  them  in  any  respect  in  matters  purely  legal  in  their  nature, 
as  on  motions  to  vacate  orders  of  arrest  or  attachments,  or  to  set  aside 
judgments  for  mistake,  inadvertence,  excusable  neglect,  or  the  like. 

Pbactice  —  Findings  of  Fact  —  Presumption.  —  It  is  always  presumed 
that  the  trial  court  prepared  its  own  findings;  and  if,  upon  a  careful 
consideration  of  the  evidence,  a  judge  found  the  facts  to  be  the  same 
as  did  his  predecessor  on  a  former  occasion  in  the  same  matter,  the 
mere  fact  that  he  adopted  bis  predecessor's  findings  is  not  a  ground 
for  exception. 

ixTDOvavT  BT  DEFAULT  IS  Pboperlt  Set  Aside  on  the  ground  of  surprise 
and  excusable  neglect,  when  such  judgment  was  entered  through  the 
failure  of  counsel  to  act,  after  being  engaged  by  defendant  to  enter  a 
plea  for  him,  and  left  in  attendance  upon  the  court.  The  counsel's 
laches  as  to  his  duty  to  enter  an  appearance  and  file  proper  pleadings 
cannot  be  attributed  to  defendant,  and  allowed  to  prejudice  him. 

Appeal  from  a  judgment  setting  aside  a  judgment  obtained 
by  default.  The  judgment  appealed  from  was  granted  on  the 
ground  of  excusable  neglect  on  the  part  of  defendant. 

T.  H.  Sutton,  W.  E.  Murchison,  and  N.  W.  Ray,  for  the  ap- 
pellants. 

R.  P.  Buxton  and  D.  IL  McLean,  for  the  respondent. 

Merrimon,  C.  J.  This  court  has  no  authority  to  review, 
change,  or  modify,  in  any  respect,  the  findings  of  fact  by  the 
court  below  in  matters  purely  legal  in  their  nature:  Coates  v. 
Wilkes,  92  N.  C.  376.  Nor  has  it  such  authority  in  motions 
to  vacate  orders  of  arrest,  warrants  of  attachment,  to  set  aside 

630 


Feb.  1890.]  Taylor  v.  Pope.  531 

judgments  because  of  mistakes,  inadvertence,  excusable  ne- 
glect, and  the  like:  Clegg  v.  New  York  W.  Soapstone  Co.,  66 
N.  C.  391;  Greensboro  v.  Scott,  84  N.  C.  184;  Burke  v.  Turner, 
85  N.  C.  500;  Hale  v.  Richardson,  89  N.  C.  62;  Winborne  v. 
Johnson,  95  N.  C.  46;  Branch  v.  Walker,  92  N.  C.  87. 

The  counsel  of  the  appellants  insisted  on  the  argument 
that  it  sufficiently  appeared  from  the  record  that  the  court 
below  had  not  considered  all  the  evidence  produced  in  oppo- 
sition to  the  motion,  and  had  not  properly  found  the  facts, 
in  that  it  adjudged  the  findings  of  fact  by  another  judge  who 
had  heard  the  evidence,  etc.  We  must  be  governed  by  the 
record;  and  the  court  states  therein  that  "after  a  careful  con- 
sideration of  the  evidence  by  affidavits  on  both  sides,"  it  con- 
curs with  the  former  findings  of  fact  by  another  judge.  This 
implies,  plainly,  that  the  court  had  examined  and  considered 
all  the  evidence  submitted,  and  it  adopted  the  former  find- 
ings, already  drawn  out  and  in  writing,  for  convenience.  That 
is  the  fair  and  reasonable  inference.  It  is  not  to  be  presumed 
that  a  learned  and  just  judge  would  trifle  in  the  discharge  of 
his  duties  by  accepting  the  findings  of  fact  by  another  that  he 
ought  himself  to  make.  The  presumption  is  to  the  contrary. 
If,  upon  a  careful  consideration  of  the  evidence,  the  court 
found  the  facts  to  be  as  did  his  predecessor  on  a  former  like 
occasion  in  the  same  matter,  the  mere  fact  that  he  adopted 
the  findings  of  fact  as  set  down  in  writing  is  not  good  ground 
of  exception  or  objection:  Silver  Valley  Mining  Co.  v.  Baltiinore 
Smelting  Co.,  99  N.  C.  445. 

This  court  must  adopt  the  facts  as  found  by  the  court  be- 
low, and  the  single  question  presented  by  the  record  for  its 
decision  is,  Was  there,  in  any  reasonable  view  of  the  facts  as 
they  appear,  "  mistake,  inadvertence,  surprise,  or  excusable 
neglect"  on  the  part  of  the  appellee  defendant  in  his  failure 
to  appear  and  make  defense  to  the  action  in  time?  If  there 
was,  then  this  court  cannot  review  the  exercise  of  discretion 
of  the  court  below  in  granting  the  motion  to  set  the  judgment 
aside:  Branch  v.  Walker,  92  N.  C.  87;  Foley  v.  Blank,  92  N.  C. 
476;  Beck  v.  Bellamy,  93  N.  C.  129;  Winborne  v.  Johnson,  95 
N.  C.  46. 

We  think  clearly  there  was  "  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,"  such  as  warranted  the  action  of 
the  court  in  granting  tlie  motion  to  set  the  judgment  aside. 
The  defendant  manifestly  intended  in  good  faith  to  make  de- 
fense in  the  action,  and  to  that  end,  in  apt  time,  employed 
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and  instructed  counsel  to  represent  him  therein.  He  attended 
the  court  at  the  return  term  for  the  purpose  of  giving  atten- 
tion to  the  action,  and  remained  there  four  days,  reminding 
his  counsel,  who  was  there,  that  he  had  been  served  with  a 
summons  returnable  there  and  then.  His  counsel  assured 
him  that  "  he  would  attend  to  the  case."  With  this  assurance, 
he  left  the  court,  leaving  his  counsel  still  in  attendance.  He 
was  thus  reasonably  diligent.  His  counsel  was  less  so;  but 
the  latter  was  misled  by  his  expectation  that  the  action  had 
been  brought  in  the  superior  court  of  Harnett  County,  where, 
regularly,  it  should  have  been  brought.  The  counsel's  laches 
as  to  his  duty  to  enter  his  appearance  and  file  proper  plead- 
ings cannot  be  attributed  to  the  defendant,  and  allowed  to 
prejudice  him. 

In  Griel  v.  Vernon,  65  N.  C.  76,  this  court  said:  "In  this 
case  the  party  retained  an  attorney  to  enter  a  plea  for  him; 
that  an  attorney  should  fail  to  perform  an  engagement  to  do 
such  an  act  as  that,  we  think  may  fairly  be  conceded  a  sur- 
prise on  the  client;  and  that  the  omission  of  the  client  to 
examine  the  records  in  order  to  ascertain  that  it  had  been 
done  was  an  excusable  neglect."  That  case  was  recognized 
in  the  respect  just  mentioned,  with  approval,  in  Bradford  v. 
Coit,  77  N.  C.  72;  and  Wynne  v.  Prairie,  86  N.  C.  73,  Francka 
V.  Sutton,  86  N.  C.  78,  Geer  v.  Reams,  88  N.  C.  197,  are  all 
cases  much  in  point  and  to  the  like  effect. 

It  was  objected  further,  that  the  defendant  failed  to  execute 
and  file  with  the  clerk  of  the  court  an  undertaking,  as  required 
by  the  statute  (Code,  sec.  237),  in  order  to  entitle  him  to 
plead  in  the  action,  and  it  was  no  part  of  the  duty  of  the 
counsel  to  prepare  and  give  such  undertaking.  But  it  must 
be  said  that  the  defendant  was  in  attendance  on  the  court  for 
four  days,  to  give  attention  for  that  or  any  other  like  purpose 
in  the  action,  and,  under  the  circumstances,  was  misled  and 
chargeable  with  only  excusable  negligence.  Moreover,  if  hia 
counsel  had  entered  his  appearance,  no  doubt  the  court  would, 
in  view  of  the  misleading  facts  and  the  diligence  of  the  de- 
fendant, upon  application  of  the  counsel,  have  extended  the 
time  within  which  he  might  give  the  required  undertaking. 

On  the  argument,  one  or  two  other  questions  were  dis- 
cussed, but  they  are  not  presented  by  the  record,  and  we  are 
not  called  upon  to  advert  to  them. 

There  is  no  error.  The  judgment  must  be  aflBrmed,  and 
the  action  disposed  of  in  the  court  below  according  to  law. 
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Appellate  Practice  —  Reviewino  Findings  of  Fact. — Where  the 
eonrt  finds  a  fact,  it  will  no  more  be  disturbed  on  appeal  than  will  a  verdict 
of  a  jury  upon  the  facts  of  a  case:  Tingea  v.  Moalt,  25  Md.  480;  90  Am. 
Dec.  73,  and  note. 

Judgment  by  Default,  when  may  be  Set  Aside.  —  As  to  what  amounts 
to  surprise,  mistake,  inadvertence,  or  excusable  neglect  on  the  part  of  a  de- 
fendant, so  as  to  entitle  him  to  have  a  judgment  by  default  against  him  set 
aside,  see  note  to  Bicmfiam  v.  Hays,  58  Am.  Dec.  397,  393.  Onlinarily,  the 
negligence  of  an  attorney  is  imputed  to  his  client,  and  the  latter  will  not  be 
released  against  a  judgment  obtained  by  the  former's  carelessness:  Spauldinrj 
V.  Thompson,  12  Ind.  477;  72  Am.  Dec.  221,  and  note;  UoUoway  v.  HoUoway, 
97  Mo.  628;  10  Am.  St.  Rep.  339. 


Sharp  v.  Danville,  Mocksville,  and  Southwest- 
ern Railroad  Company. 
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Judgment  by  Confession  —  Attacking  for  Fraud.  —  A  judgment  by  con- 
fession is  a  final  judgment,  and  in  the  absence  of  irregularity,  cannot  b« 
attacked  for  fraud  by  motion  in  the  cause.  Such  attack  can  be  made 
only  by  bringing  an  independent  and  separate  action. 

Judgment  by  Confession.  —  A  Corporation  may,  in  a  proper  case,  and  by 
its  authorized  officers,  confess  a  judgment,  the  same  as  a  natural  person, 
by  complying  with  all  the  essential  requirements  of  the  statute. 

Appeal  from  a  judgment  denying  a  motion  to  vacate  cer- 
tain judgments  entered  by  confession  on  the  ground  of  fraud. 
On  November  7,  1885,  J.  T.  Morehead  was  appointed  receiver 
of  the  defendant  company  by  the  United  States  circuit  court 
for  the  western  district  of  North  Carolina,  in  a  suit  in  equity 
pending  therein,  wherein  the  Richmond  etc.  Railway  and 
Warehouse  Company  was  plaintiflF,  and  the  defendant  com- 
pany and  its  individual  directors  were  defendants.  On  the 
same  day  that  such  receiver  was  appointed,  but  at  a  later 
hour,  the  directors  of  the  defendant  company  held  a  meeting 
without  giving  public  notice  thereof,  and  authorized  the  sec- 
retary of  such  company  to  confess  the  judgments  in  dispute 
in  favor  of  the  plaintiff,  T.  R.  Sharp,  the  president  of  such 
company,  to  whom  it  was  indebted  on  certain  drafts.  The 
secretary  of  the  company  then  handed  the  confession  of  judg- 
ments to  the  clerk  of  the  proper  court  in  the  office  of  Mebane 
and  Scott,  counsel  for  the  defendant  company.  This  office 
was  not  the  office  of  such  clerk,  nor  was  it  in  the  court- 
house, though  near  thereto.  The  clerk,  however,  was  present, 
had  the  judgment  docket  of  the  county  with  him,  and  at  once 
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entered  the  confessions  of  judgment  on  such  docket.  Thia 
occurred  between  eleven  and  twelve  o'clock  of  the  night  of  the 
Bame  day  on  which  the  receiver  was  appointed.  Upon  these 
facts  the  court  found  that  such  judgments  were  regular,  and 
declined  to  consider  any  allegations  of  fraud  in  the  confession 
of  the  judgments,  and  denied  the  motion  to  vacate.  J.  T. 
Morehead,  the  receiver,  excepted  and  appealed. 

P.  B.  Means,  for  the  appellant. 

J.  C.  Buxton  and  C.  B.  Walson,  for  the  respondent. 

Merrimon,  C.  J.     The  record   presents  no  question  as  to 
the  right  of  the  appellant  to  have  possession  and  control,  as 
receiver,  of  the  property  of  the  defendant  corporation;  nor  as 
to  the  rights  of  the  complainants  in  the  cause  in  equity  men- 
tioned, pending  in  the  circuit  court  of  the  United  States,  as 
against  such  defendant  or  its  property;  nor  as  to  the  authority 
of  the  last-mentioned  court  to  take  jurisdiction  and  dispose  of 
such  property  for  proper  purposes  in  the  cause   mentioned 
pending  therein;  nor  as  to  how  the  judgment  in  this  action, 
which  the  appellant  seeks  to  have  set  aside  or  declared  void, 
if  it  be  valid,  may  affect  adversely  the  complainants  repre- 
sented by  the  appellant,  or  any  other  persons.     The  motion  of 
the  appellant,  if  it  be  granted  that  he  has  a  right  to  make  it, 
raises  no  such  question  for  our  decision  now.     The  judgments 
in  question  are  final  in  their  nature,  and  hence  the  motion  is 
limited  in  its  purpose  and  scope  to  the  inquiry  whether  or  not 
they  are  in  any  material   respect  irregular,  and   must,  for 
irregularity,  be  set  aside  or  declared  void.     It  is  well  settled 
by  many  decisions  that  final  judgments  cannot  be  attacked  for 
fraud  by  motion  in  the  cause,  and  that  this  can  only  be  done 
by  an  independent  action  brought  for  the  purpose,  the  object 
being  to  avoid  confusion,  and  to  require  a  cause  of  action  so 
serious  to  be  litigated  by  regular  formal  pleadings.     Indeed, 
the  right  to  have  a  final  judgment  set  aside  because  of  fraud 
is,  in  a  substantial  sense,  an  independent  cause  of  action,  that 
should  itself  be  the  subject  of  a  separate  action. 

It  seems  that  the  motions  to  set  aside  the  judgments  men- 
tioned were  treated  as  consolidated,  and  disposed  of  together, 
and  they  must  be  so  treated  here. 

This  is  not  an  equitable  motion  of  the  class  wherein  it  is  the 
province  of  this  court  to  review  the  findings  of  fact  in  respect 
thereto,  and  the  matters  and  things  embraced  by  it,  by  the 
court  below,  nor  can  this  court  go  beyond  its  findings  and  hear 
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evidence  and  find  other  factji.  If  further  findings  of  fact  should 
be  deemed  necessary,  this  court  might  remand  the  case,  to  the 
end  the  same  might  be  made. 

We  are  unable  to  discover  in  either  of  the  judgments  any 
irregularity  such  as  affects  its  substance  and  validity.  What 
particular  powers  were  conferred  upon  the  defendant  corpora- 
tion and  its  officers,  by  its  charter,  do  not  appear;  but  it  suffi- 
ciently appears  that  it  was  a  business  corporation,  and,  as  such, 
under  the  general  statutes  of  this  state  in  respect  to  corpora- 
tions, as  well  as  general  principles  of  law  applicable,  it  might 
acquire  and  dispose  of  property,  make  and  owe  debts,  sue  and 
be  sued.  It  was  the  duty  of  its  directors  to  pay  its  debts  and 
manage  its  general  business  matters,  to  bring  necessary  ac- 
tions in  its  name,  to  vindicate  its  rights,  and  to  defend  actions 
brought  against  it.  There  is  no  reason,  so  far  as  appears, 
why  the  defendant  might  not  confess  a  judgment  in  favor  of 
its  honest  creditor,  and  in  possible  cases  it  might  be  just  and 
promote  its  interests  and  convenience  to  do  so. 

Its  directors,  in  meeting  assembled,  appointed  and  charged 
its  special  agent  to  confess  the  judgments  in  question  in  its 
name,  in  favor  of  the  plaintiff  therein.  Nothing  appears  in 
the  record  to  show  that  this  might  not  be  done  in  the  orderly 
course  of  business,  just  as  if  it  had  been  a  natural  person. 
The  defendant  could  only  appear  and  act  by  its  agent  in  the 
way  it  did  do. 

The  statute  (Code,  sec.  570)  prescribes  that  "a  judgment 
by  confession  may  be  entered,  without  action,  either  in  or  out 
of  term,  either  for  money  due  or  to  become  due,  or  to  secure 
any  person  against  contingent  liability  on  behalf  of  the  de- 
fendant, or  both,  in  the  manner  prescribed  by  this  chapter." 
A  distinguishing  feature  of  such  judgment  is,  that  it  must  be 
confessed  in  the  way  prescribed,  and  entered  of  record  either 
in  term-time  by  the  judge,  or  out  of  term  by  the  clerk  acting 
for  the  court,  and  without  action.  It  may  be  founded  on  a 
debt  due,  or  one  to  come  due,  or  to  secure  the  party  to  whom 
it  is  given  against  contingent  liability,  or  it  may  embrace  both 
Buch  debts  and  liability. 

But  it  is  not  sufficient  to  simply  confess  and  enter  judg- 
ment. It  is  essential  that  the  confession  and  entry  shall 
have  the  additional  requisites  further  prescribed  by  the  stat- 
ute (Code,  sees.  571,  572),  which  are,  that  "a  statement  in 
writing  must  be  made,  signed  by  the  defendant  and  verified 
by  his  oath,  to  the   following  effect:  1.  It  must  state   tho 
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amount  for  which  judgment  may  be  entered,  and  authorize 
the  entry  of  the  judgment  therefor.  2.  If  it  be  for  money 
due,  or  to  become  due,  it  must  state  concisely  the  facts  out  of 
which  it  arose,  and  must  show  that  the  sum  confessed  there- 
for is  justly  due,  or  to  become  due.  3.  If  it  be  for  the  pur- 
pose of  securing  the  plaintiff  against  a  contingent  liability, 
it  must  state  concisely  the  facts  constituting  the  liability,  and 
must  show  that  the  sum  confessed  therefor  does  not  exceed 
the  same.  The  statement  may  be  filed  with  the  clerk  of  the 
superior  court  of  the  county  in  which  the  defendant  resides, 
or  if  he  does  not  reside  in  the  state,  of  some  county  in  which 
he  has  property.  The  clerk  shall  indorse  upon  it  and  enter 
on  his  judgment  docket  a  judgment  of  the  court  for  the 
amount  confessed,  with  three  dollars  costs,  together  with  dis- 
bursements. The  statement  and  aflBdavit,  with  the  judgment 
indorsed,  shall  thenceforth  become  the  judgment  roll,"  etc. 
It  is  essential  that  these  requirements  shall  be  observed, — 
certainly,  substantially  in  every  respect.  The  judgment  is 
given  out  of  the  ordinary  course  of  procedure,  but  neverthe- 
less it  at  once,  when  docketed,  becomes  a  lien  upon  the  judg- 
ment debtor's  real  property.  The  purpose  of  such  particular 
requisites  is  to  give  assurance  that  the  consideration  under- 
lying the  judgment  is  fair  and  honest;  that  the  judgment  waa 
80  confessed  bona  fide;  to  point  to  the  grounds  of  indebted- 
ness of  the  debtor,  or  the  liability  provided  against,  so  that 
another  creditor  may  scrutinize  the  honesty  and  good  faith 
of  the  judgment  and  the  debts  for  which  it  was  given. 

The  judgments  in  question  possess,  substantially,  all  the 
requisites  thus  prescribed.  The  statement,  in  writing,  of  the 
first  one  mentioned  is  signed  by  the  defendant,  by  its  agent, 
and  sworn  to  by  him.  It  states,  with  particularity,  the  pre- 
cise amount  of  the  liability,  and  the  grounds  thereof,  pro- 
vided against;  and  the  statement,  as  made  fuller  by  a  sworn 
exhibit  of  details,  points  to  the  grounds  of  the  liability  with 
Buch  certainty  and  such  detail  as  to  enable  a  creditor  who 
might  scrutinize  it  to  show,  with  reasonable  effort,  that  it  was 
not  true,  if,  indeed,  it  were  not  so.  As  to  the  first  draft  men- 
tioned, the  consideration  thereof  is  particularly  specified,  and 
it  appears  that  the  defendant  got  the  benefit  of  it.  As  to  the 
second  draft,  it  appears  that  the  money  realized  from  it  was 
for  the  use  and  benefit  of  the  defendant.  In  addition,  it  was 
drawn  by  and  on  itself,  and  indorsed  by  the  plaintiff.  As  to 
the  third  ground  of  liability,  it  could  not  be  mistaken.     The 
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facts  stated  point  to  it  with  such  certainty  as  to  make  it  easy 
to  verify  it. 

The  same  may  be  said  as  to  the  second  judgment.  The 
second  statement,  aided  by  the  sworn  exhibit  connected  there- 
with, shows  a  detailed  account  of  the  dealings  between  the 
plaintifif  and  defendant,  —  the  balance  due  to  him  and  the 
items  of  charge  making  up  the  whole.  These  supply  the  da'n 
to  any  creditor  who  might  wish  to  contest  the  defendant's  in- 
debtedness to  the  plaintifif  on  the  several  accounts  specified. 

The  statements  were  filed  with  the  clerk  of  the  superior 
court  of  the  proper  county.  He  entered  the  judgment  con- 
fessed on  each,  and  also  on  his  judgment  docket.  Such 
statement,  with  the  entry  of  judgment  thereon,  made  up  the 
judgment  roll,  to  be  seen,  examined,  and  scrutinized  by  any 
person  interested.  The  mere  facts  that  the  judgments  were 
entered  in  the  night-time,  and  in  the  law  office  of  counsel,  near 
to  the  court-house,  for  convenience,  did  not  render  them  void 
or  irregular.  The  clerk  of  the  court,  the  proper  officer,  near 
to  his  office,  having  the  proper  judgment  docket  with  him,  re- 
ceived the  statements,  and  entered  the  judgments  on  that 
docket  and  on  the  statements  respectively.  The  judgments 
so  confessed,  the  judgment  docket,  and  the  judgment  roll  were 
next  and  ever  thereafter  in  their  proper  places  in  the  office 
and  custody  of  the  clerk,  and  thus  the  requirements  of  the 
law  were,  in  all  material  respects,  observed:  McAden  v.  Hooker, 
74  N.  C.  24;  Davidson  v.  Alexander,  84  N.  C.  621;  Davenport  v. 
Leary,  95  N.  C.  203. 

The  statute  prescribes  the  method  and  order  to  be  observed 
in  confessing  judgments  without  action.  That  method  and 
order  was,  in  all  material  respects,  observed  as  to  the  judg- 
ments in  question,  and  we  so  declare.  It  may  be  they  were 
afifected  with  fraud,  but  any  question  in  that  respect  is  not 
now  before  us.  The  court  below  properly  declined  to  consider 
the  allegations  of  fraud,  and  the  evidence  tending  to  prove 
the  same  and  the  contrary. 

Judgment  affirmed.  

Judgment  bt  Confession.  — A  judgment  by  confession  cannot  he  attacked 
collaterally  for  fraud  by  the  judgment  debtor's  creditors;  it  can  only  be  im- 
peached in  a  direct  proceeding  for  that  purpose:  Lee  v.  Figg,  37  Cal.  3*28;  99 
Am.  Dec.  271,  and  note. 
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Union    National  Bank  op   Chicago  v.  Millee. 

(106  North  Carolina,  347.] 
Contract  bt  Telegraph,  Time  as  Essence  op.  —  Where,  through  tele- 
graphic correspondence,  an  offer  to  sell  goods  is  answered  with  an  ofiFer 
to  buy  at  a  certain  price,  with  the  condition  added,  "Must  have  reply 
early  to-morrow,"  such  condition  is  a  stipulation  for  a  reply  within  that 
time;  and  when  it  is  not  received  until  late  in  the  evening  of  that  day, 
and  in  the  absence  of  proof  that  the  condition  was  complied  with,  the 
contract  is  not  complete,  and  the  title  will  not  pass  as  against  an  attach- 
ment levied  on  that  day  before  the  reply  was  received. 

Action  to  recover  property  alleged  to  have  been  wrongfully 
attached.    Judgment  for  the  defendant,  and  plaintiff  appeals. 

P.  D.  Walker,  for  the  appellant. 

C.  W.  Tillett,  for  the  respondent. 

Shepherd,  J.  The  only  question  necessary  to  be  con- 
sidered in  disposing  of  this  appeal  involves  the  correctness  of 
his  honor's  instruction,  that  the  title  to  the  property  had,  by 
reason  of  the  telegraphic  correspondence,  passed  out  of  the 
plaintiff  and  into  Van  Landingham  at  the  time  of  the  levy  of 
the  attachment. 

The  property  was  in  Charlotte,  in  the  possession  of  a 
common  carrier,  and  on  the  26th  of  November,  1888,  Van 
Landingham  made  the  following  offer,  by  telegraph,  to  the 
plaintiff's  agent  at  Chicago:  — 

"  Charlotte,  N.  C,  November  26,  1888. 
"To  Grego,  Garvey,  &  Co. 

"  Nineteen  dollars  per  ton.  Must  have  reply  early  to- 
morrow. Jno.  Van  Landingham." 

On  the  next  day,  at  5:34,  p.  m.,  Van  Landingham  received  a 
telegram  from  the  said  agents,  accepting  the  offer.  This  latter 
telegram  was  sent  from  Chicago  before,  but  was  not  received 
by  Van  Landingham  until  after,  the  levy  of  the  attachment. 

His  honor  held  that  the  contract  was  complete  when  the 
telegram  was  sent  from  Chicago,  and  the  title  to  the  property 
having  passed  to  Van  Landingham  before  the  alleged  conver- 
sion, the  plaintiff  could  not  recover. 

In  the  cases  of  Crook  v.  Cowan,  64  N.  C.  743,  and  Ober  v. 
Smith,  78  N.  C.  313,  it  was  held  that  where  there  was  a  de- 
livery to  a  carrier  in  pursuance  of  an  "unconditional  and 
specific  order,"  the  contract  was  complete;  but  it  has  never 
been  distinctly  decided  in  this  state  whether,  in  the  absence 
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of  such  a  delivery  of  the  property,  the  mere  dispatching  of 
an  acceptance  by  post  or  telegraph  has  the  effect  of  consum- 
mating a  contract  at  the  time  of  such  dispatching.  Upon 
this  point  the  authorities  are  conflicting.  It  is,  however,  un- 
necessary to  decide  the  question  in  this  case,  for,  granting  the 
affirmative  of  the  proposition,  we  are  of  the  opinion  that  un- 
der the  peculiar  terms  of  this  correspondence,  and  in  view  of 
the  testimony,  the  court  was  not  warranted  in  charging  the 
jury  that  the  title  vested  in  Van  Landingham  at  the  time  the 
telegram  was  sent.  It  does  not  appear  that  it  was  sent  early 
in  the  day,  according  to  the  terms  of  the  offer,  and  it  was  in- 
cumbent on  the  defendant  to  have  shown  this  fact  before  he 
could  avail  himself  of  the  principle  contended  for. 

"la  our  law  the  effect  of  naming  a  definite  time  in  the 
proposal  is  simply  negative,  and  for  the  proposer's  benefit; 
that  is,  it  operates  as  a  warning  that  an  acceptance  will  not 
be  received  after  the  lapse  of  the  time  named.  In  fact,  the 
proposal  80  limited  comes  to  an  end  itself  at  the  end  of  that 
time,  and  there  is  nothing  for  the  other  party  to  accept": 
Pollock  on  Contracts,  9;  Larmon  v.  Jordan,  56  111.  204;  Boston 
&  M.  R.  R.  Co.  V.  Bartlett,  3  Cush.  224;  Mactiers  v.  Frith,  6 
Wend.  103;  21  Am.  Dec.  262;  Cheney  v.  Cook,  7  Wis.  413. 

The  principle  is  well  illustrated  by  the  following  extract 
from  the  opinion  of  the  court  in  Maclay  v.  Harvey,  90  111.  525: 
"  It  was  said  by  the  lord  chancellor,  in  Dunlop  v.  Higgins, 
1  H.  L.  Cas.  387,  that  where  an  individual  makes  an 
offer  by  post,  stipulating  for,  or  by  the  nature  of  the  busi- 
ness having  the  right  to  expect,  an  answer  by  return  of 
post,  the  offer  can  only  endure  for  a  limited  time,  and  the 
making  of  it  is  accompanied  by  an  implied  stipulation  that 
the  answer  shall  be  sent  by  return  of  post.  If  that  implied 
stipulation  is  not  satisfied,  the  person  making  the  offer  is  re- 
leased from  it.  When  a  person  seeks  to  acquire  a  right,  he 
is  bound  to  act  with  a  degree  of  strictness,  such  as  may  not 
be  required  where  he  is  only  endeavoring  to  excuse  himself 
from  a  liability."  This  is  regarded  as  a  leading  case  on  the 
question  of  acceptance  of  contract  by  letter,  and  the  language 
quoted  we  regard  as  a  clear  and  accurate  statement  of  the 
law  as  applicable  to  the  present  case.  It  is  clear  here  that 
the  nature  of  the  business  demanded  a  prompt  answer,  and 
the  words  "  You  will  confer  a  favor  by  giving  me  your  answer 
by  return  mail"  do,  in  effect,  "stipulate"  for  an  answer  by 
*'  return  mail."     The  same  principles  apply  to  correspondence 
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by  telegraph:  Trevor  v.  Wood,  36  N.  Y.  307;  93  Am.  Dec. 
511. 

Under  this  view  of  the  law,  which  is  well  sustained  both 
by  reason  and  authority,  the  requirement  of  the  offerer,  Van 
LandinghanQ,  "that  he  must  have  a  reply  early  to-morrow," 
cannot  be  regarded  otherwise  than  as  a  stipulation  for  an 
acceptance  within  that  time,  and  as  the  defendant  has  not 
shown  a  compliance  with  such  stipulation,  it  must  follow  that 
there  was  error  on  the  part  of  his  honor  in  charging  the  jury 
that  the  mere  sending  of  the  acceptance  before  the  levy  oper- 
ated to  transfer  the  title.  The  offer  was  limited  to  early  in 
the  day.  The  acceptance  was  not  received  until  late  in  the 
evening.  Even  conceding  that  the  contract  would  be  com- 
plete from  the  sending  of  the  dispatch,  there  is,  as  we  have 
said,  no  testimony  to  show  that  it  was  sent  within  the  time 
limited  by  the  offer. 

The  title,  therefore,  did  not  pass:  Benjamin  on  Sales,  3d 
Am.  ed.,  48,  note.  For  these  reasons,  we  are  of  the  opinion 
that  there  should  be  a  new  trial. 

Telegraphs  —  Contracts.  — The  law  respecting  contracts  made  by  tele- 
graph constitutes  the  subject  of  a  note  to  Trevor  v.  Wood,  93  Kva.  Dec  514- 
617.  The  acceptance  of  an  offer,  after  the  time  limited  therein,  cannot  bind 
the  person  making  the  offer:  AUee  v.  Bartholomew,  69  Wis.  43;  6  Am.  St. 
B«p.  103. 
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Forcible  Entry  —  Trespass  —  Measure  of  Damages.  —  A  forcible  entry 
by  the  owner  or  his  agent  against  one  in  the  peaceable  possession  of 
lands,  who  is  not  a  recent  trespasser  or  intruder,  is  a  trespass,  without 
regard  to  the  amount  of  force  used,  for  which  nominal  damages  may 
always  be  recovered,  and  also  such  damages  as  are  indicted  on  the  per- 
son  or  fixtures  of  the  party  in  possession.  Exemplary  damages,  if  tha 
unlawful  entry  was  done  in  a  wanton  or  reckless  manner,  may  also  be 
awarded. 

Action  for  damages  for  trespass. 

T.  F.  DavidsoUj  for  the  appellant. 

M.  E.  Carter,  for  the  respondents. 

Shepherd,  J.  The  plaintiff  had  been  in  possession  of  the 
strip  of  land  in  controversy  from  1884  to  March,  1888. 
Whether  he  entered  under  the  defendant  Wilson,  the  owner, 
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and  terms  under  which  he  entered,  are  disputed  questions. 
It  is  admitted,  however,  that  in  March,  1887,  Wilson,  after 
giving  the  plaintiff  notice  to  quit,  agreed  that  he  should  re- 
main upon  the  land  until  the  succeeding  October.  The  plain- 
tiff continued  in  possession  until  March,  1888,  when,  without 
any  further  notice,  he  was  forcibly  ejected  by  the  feme  defend- 
ant, Deaver,  a  negro,  who  was  acting  under  the  direction  and 
authority  of  the  said  Wilson.  The  entry  was  made  while  the 
plaintiff  was  in  the  actual  possession  of  his  house,  and  in  hia 
presence,  and  was  done  under  such  circumstances  as  to  con- 
stitute a  forcible  entry  under  the  statute,  if  not,  indeed,  an 
indictable  forcible  trespass.  His  honor  charged  the  jury  that 
if  the  plaintiff  was  not  the  tenant  of  Wilson,  the  latter,  and 
those  acting  under  him,  "  had  the  right  to  go  there  and  put 
him  out  by  force,  if  no  more  force  was  used  than  was  neces- 
sary for  that  purpose."  Under  the  circumstances  of  this  case 
(the  plaintiff  not  being  a  recent  trespasser  or  intruder),  we 
cannot  approve  of  the  instruction  given,  as  it  is  not  only 
opposed  to  the  public  policy,  which  requires  the  owner  to  use 
peaceful  means  or  resort  to  the  courts  in  order  to  regain  his 
possession,  but  is  directed  contrary  to  a  statute  which  con- 
demns the  violent  act  as  a  criminal  offense. 

In  Dustinv.  Cowdry,  23  Vt.  631,  Redfield,  J.,  said:  "We 
entertain  no  doubt  that  such  a  principle  of  law  ....  did  ex- 
ist in  England  from  the  time  of  the  Norman  conqueror  until 
the  statute  of  5  Richard  II.,  chapter  8,  of  forcible  entry  and 
detainer,  a  period  of  nearly  three  hundred  years;  ....  and 
it  is  certain,  we  think,  that  such  a  mode  of  reducing  rights  of 
action  to  possession  is  more  suited  to  the  turbulence  and  vio- 
lence of  those  early  times,  when  no  man  whose  head  was  of 
much  importance  to  the  state  felt  secure  of  retaining  it  upon 
his  shoulders  for  an  hour,  than  to  the  quiet  and  order  and  gen- 
eral harmony  of  the  nineteenth  century But  as  men 

advanced  towards  equality,  and  claimed  to  have  their  rights 
respected  and  guaranteed  to  them,  and  more  carefully  defined, 
this  state  of  law  became  intolerable,  and  was  among  the  first 
to  be  abrogated  by  Parliament."  This  was  done  by  the 
statute  of  5  Richard  II.,  which  is  substantially  enacted  in 
North  Carolina  (Code,  sec.  1028),  and  in  many  other  states  of 
this  Union.  "A  contrary  rule,"  says  Lawrence,  J.,  in  Reeder 
v.  Purdy^  41  111.  279,  "  befits  only  that  condition  of  society  in 
which  the  principle  is  recognized  that,  — 

*• '  He  may  take  who  has  the  power. 
And  he  may  keep  who  can.' 
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If  the  right  to  use  force  be  once  admitted,  it  must  necessarily 
follow,  as  a  logical  sequence,  that  so  much  may  be  used  as 
shall  be  necessary  to  overcome  resistance,  even  to  the  taking 
of  human  life." 

Nearly  all  the  authorities  agree  that  such  forcible  entries 
on  the  part  of  the  owner  are  unlawful;  but  there  is  a  great 
diversity  as  to  whether  an  action  of  trespass  quare  dausum 
/regit  may  be  maintained,  and  also  whether  the  defendant 
can  justify  under  the  plea  oiliberum  tenementum. 

Erskine,  J.,  in  Newton  v.  Harland,  39  Eng.  Com.  L.  581, 
8aid  that  "it  is  remarkable  that  a  question  so  likely  to  arise 
should  never  have  been  directly  brought  before  any  of  the 
courts  sitting  in  bank"  until  that  case,  which  was  tried  in 
1840;  and  it  is  also  worthy  of  remark  that  Ruffin,  C.  J.,  in 
State  V.  Whitfield,  8  Ired.  317,  regarded  it  as  still  an  open 
question  in  North  Carolina. 

In  the  conflict  of  authorities  we  must  adopt  that  rule  which, 
in  our  judgment,  rests  upon  the  sounder  reason.  This  is  so 
well  expressed  by  the  court  in  Reeder  v.  Purdy,  41  111.  279, 
that  we  will  reproduce  the  language  of  the  learned  justice  who 
delivered  the  opinion.  He  says:  "The  reasoning  upon  which 
we  rest  our  conclusion  lies  in  the  briefest  compass,  and  is 
hardly  more  than  a  simple  syllogism.  The  statute  of  forcible 
entry  and  detainer,  not  in  terras,  but  by  necessary  construc- 
tion, forbids  a  forcible  entry,  even  by  the  owner,  upon  the 
actual  possession  of  another.  Such  entry  is  therefore  unlaw- 
ful. If  unlawful,  it  is  a  trespass,  and  an  action  for  the  tres- 
pass must  necessarily  lie Although  the  occupant  may 

maintain  trespass  against  the  owner  for  a  forcible  entry,  yet 
he  can  only  recover  such  damages  as  have  directly  accrued  to 
him  from  injuries  done  to  his  person  or  property  through  the 
wrongful  invasion  of  his  possession,  and  such  exemplary 
damages  as  the  jury  may  (under  proper  instructions)  think 
proper  to  give.  But  a  person  having  no  title  to  the  premises 
clearly  cannot  recover  damages  for  any  injury  done  to  them 
by  him  who  has  the  title."  He  may,  however,  says  the  court, 
recover  nominal  damages  in  all  cases  of  forcible  entry  and 
detainer,  and  this,  in  our  opinion,  is  the  correct  view  of  the 
law.  It  is  strongly  sustained  in  Newton  v.  Harland,  39  Eng. 
Com.  L.  581,  though  the  point  is  not  distinctly  decided.  In 
that  ca.se,  Bosanquet,  J.,  agreeing  with  Tindal,  C.  J.,  in  hold- 
ing that  "if  tlie  act  be  expressly  prohibited  by  statute,  it 
must  ....  be  illegal  and  void."     See  also  Cooley  on  Torts, 
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323,  324.  Our  conclusion,  therefore,  is,  that  there  having  been 
a  forcible  entry  upon  the  peaceable  possession  of  the  plaintiff, 
he  is  entitled  to  recover  nominal  damages  for  the  trespass. 
He  is  also  entitled  to  recover  damages  for  any  injury  inflicted 
upon  his  person,  his  furniture,  his  tools,  and  even  his  house, 
if  it  is  a  fixture  only.  There  may  also  be  awarded  exemplary 
damage,  if  the  unlawful  act  be  done  in  a  wanton  and  reckless 
manner.  The  complaint  alleges  such  injuries,  and  it  was 
error  on  the  part  of  the  court  in  making  the  case  turn  upon 
the  question  whether  the  force  used  was  necessary  to  the  ex- 
pulsion of  the  plaintiff,  as  we  have  seen  that  the  forcible  entry 
was  unlawful,  without  reference  to  the  amount  of  force  neces- 
sary to  effectuate  the  purpose  of  the  plaintiff.  We  are  also  of 
the  opinion  that  the  incompetent  collateral  matter  admitted 
by  the  court  must  have  had  a  prejudicial  eflect  against  the 
plaintiff". 
For  the  reasons  given,  there  must  be  a  new  trial. 


The  case  of  Roberts  v.  Preston,  106  N.  C.  411,  was  a  civil  action  of  tres- 
pass for  the  alleged  unlawful  entry  of  defendant.  The  parties  claimed  title 
to  difiFerent  parcels  of  land  from  a  common  grantor,  and  the  dispute  was  in 
relation  to  the  boundary  line  between  them.  At  the  trial,  the  defendant 
introduced  a  deed  executed  in  1863,  under  which  he  claimed,  and  which  de- 
scribed the  land  as  "beginning  on  the  sound,  at  a  ditch."  On  the  part  of 
plaintiff,  it  was  contended  that  this  beginning  was  at  a  certain  point  where 
the  ditch  entered  the  sound,  while  the  defendant  contended  that  the  begin- 
ning was  at  anotlier  point,  where  there  was  no  ditch  at  the  time  of  the  trial. 
A  surveyor  testified  that  he  had  surveyed  the  line  as  contended  for  by  the 
defendant;  that  if  a  ditch  had  entered  the  sound  at  the  point  contended  for 
by  defendant,  in  1863,  it  would  he  difficult  to  distinguish  it  at  the  present 
time;  and  that  he  had  located  such  point  as  the  beginning-corner  by  a  deed 
to  an  adjoining  tract.  There  was  evidence  that  a  ditch  approached  within 
eighty  yards  of  the  point  contended  for  by  defendant,  where  a  swamp  inter- 
vened; that  such  ditch  seemed  to  have  been  cut  for  a  drain,  hut  was  not 
now  distinguishable  at  the  point  above  mentioned;  that  nails  in  certiiu  g.'»tt>- 
posts  and  trees  marking  a  line  of  water-fence  were  found  in  1SS7  running 
from  the  swamp  to  the  sound,  in  line  with  such  ditch.  Tiie  court  deemed 
this  evidence  sufficient  to  warrant  tiie  jury  in  finding  that  the  point  of  be- 
ginning was  at  the  point  contended  for  by  defendant,  which  would  establish 
his  title  to  the  land  upon  which  the  alleged  trespass  was  committed.  He 
then,  being  the  owner,  would  have  the  right  to  enter  peaceably  on  it  as  against 
an  occupant  having  no  title  or  right  of  possession,  and  after  eflfecting  an  en- 
try, might  put  any  person  in  possession  of  all  or  any  part  of  the  land,  under 
him,  or  do  any  act  in  relation  to  it  that  he  might  lawfully  do  with  his  own 
land;  nor  could  the  party  in  wrongful  possession  maintain  trespass  against 
the  lawful  owner  who  has  thus  entered  peaceably,  or  against  those  in  posses- 
sion under  him.  In  this  connection,  the  court  said:  "Unquestionably,  the 
owner  of  land  having  the  right  of  possession  may  peaceably  enter  upon  it, 
while  another  person,  who  has  no  ri^ht,  has  previously  taken  and   has  pos- 
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session  thereof.  When  the  lawful  owner  thus  enters  and  takes  possession, 
the  possession  extends  to  the  whole  tract,  unless  a  person  is  in  the  wrongfut 
possession  of  some  part,  in  which  case  liis  wrongful  possession  is  conHne'l  to 
the  part  of  wliich  he  has  actual  po.s.-ession.  Wlieii  tlie  linvful  owner  tliu* 
takes  possession,  the  law  favors  and  helps  him  in  the  assertion  of  his  right. 
Thus  he  has  perfect  title,  and  he  may  do  whatever  he  may  lawfully  do  with 
his  own  property.  He  cannot  be  treated  as  a  trespasser  in  such  case.  He 
may  put  his  agents  and  servants  in  possession  of  the  land,  or  any  part  of  it, 
under  him,  and  may  authorize  other  persons  to  cut  timber,  construct  roads, 
and  do  other  things  on  his  land,  and  have  the  right  to  ingress,  egress,  and 
regress.  Nor  can  the  person  having  such  wrongful  possession  maintain  tres- 
pass in  such  case  against  the  lawful  owner  or  those  in  possession  under  him, 
or  cutting  timber  and  doing  other  like  things  on  the  land  by  his  permission 
or  direction.  This  is  so,  because  he  goes  into  and  has  possession  of  right: 
Bing  V.  King,  4  Dev.  &  B.  164;  TredweU  v.  Reddick,  1  Ired.  56;  EcereU  v. 
Smith,  Busb.  303;  White  v.  Cooper,  8  Jones,  48;  Gadsby  v.  Dyer,  91  N.  C. 
311;  Logan  v.  Fitzgerald,  92  N.  C.  644;  Oaylord  v.  Bespass,  92  N.  C.  553; 
Nixon  V.    WiUiams,  95  N.  C.  103." 

Right  of  Owner  of  Land  to  Effect  an  Entry  thereon.  — While 
there  are  decisions  of  courts  of  undoubted  learning  and  respectability  sus- 
taining the  rule  which  obtained  at  common  law,  that  the  owner  of  land  may 
enter  against  the  will  of  the  occupant  and  use  all  necessary  force  to  obtain 
possession  from  him  who  may  wrongfully  withhold  it,  without  committing  a 
trespass,  still,  we  believe  that  this  right  has  been  taken  away  by  the  statutes 
of  forcible  entry  and  detainer  enacted  iu  most  of  the  states,  and  that  the  cur- 
rent of  modern  authority  is  clearly  opposed  to  such  rule.  The  prevailing 
doctrine  under  decisions  on  the  forcible  entry  and  detainer  acts  is  correctly 
announced  by  the  supreme  court  of  the  United  States  in  the  case  of  Iron 
Mountain  etc.  R.  R.  Co.  v.  Johnson,  119  U.  S.  608-611,  where  it  was  said  that 
•*  the  general  purpose  of  these  statutes  is,  that,  not  regarding  the  actual  con- 
dition of  the  title  to  the  property,  where  any  person  is  in  the  peaceable  and 
quiet  possession  of  it,  he  shall  not  be  turned  out  by  strong  hand,  by  force, 
by  violence,  or  by  terror.  The  party  so  using  force  and  acquiring  possession 
may  have  the  superior  title,  or  may  have  the  better  right  to  the  present  pos- 
session; but  the  policy  of  the  law  in  this  class  of  cases  is  to  prevent  dis- 
turbances of  the  public  peace,  to  forbid  any  person  righting  himself  in  a 
case  of  that  kind  by  his  own  hand  and  by  violence,  and  to  require  that  the 
party  who  has  in  this  manner  obtained  possession  shall  restore  it  to  the 
party  from  whom  it  has  been  obtained,  and  then  when  the  parties  are  in 
Btalu  quo,  or  in  the  same  position  that  they  were  before  the  use  of  violence, 
the  party  out  of  possession  must  resort  to  legal  means  to  obtain  his  posses- 
sion, as  he  should  have  done  in  the  first  instance.  This  is  the  philosophy 
which  lies  at  the  foundation  of  all  these  actions  of  forcible  entry  and  tie- 
taincr,  whicli  are  declared  not  to  have  relation  to  the  condition  of  the  title. 
or  to  the  absolute  right  of  possession,  but  to  compelling  the  party  out  of  po-;- 
Bession,  who  desires  to  recover  it  of  a  person  in  the  peaceable  possession, 
to  respect  and  resort  to  the  law  alone  to  obtain  what  he  claims.  It  occurs 
to  us  tliat  this  principle  is  as  fully  applicable  to  the  possession  of  a  rail- 
road, or  a  part  of  a  railroad,  as  to  any  other  class  of  landed  interests.  And 
in  fact,  that,  of  all  owners  or  claimants  of  real  estate,  large  corporations, 
with  vast  bodies  of  employees  and  servants  ready  to  execute  their  orders,  are 
the  last  persons  who  should  be  permitted  to  right  themselves  by  force.  The 
lang\iage  of  the  presiding  judge  in  his  charge  to  the  jury  in  this  case  meeta 
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our  entire  approval,  and  we  quote  from  it  as  follows:  'The  law  will  not 
sanction  or  anpport  a  possession  acquired  by  such  means,  but  will,  on  the 
contrary,  when  appealed  to  in  this  form  of  action,  compel  the  party  who 
thus  gains  possession  to  surrender  it  to  the  party  whom  he  dispossessed, 
without  inquiring  which  party  owns  the  property  or  has  the  legal  right 
to  the  possession.  If  the  law  was  otherwise,  force,  the  exhibition  and  use 
of  deadly  weapons,  and  threats  of  personal  violence,  would  speedily  take 
the  place  of  lawful  and  peaceful  methods  of  gaining  the  possession  of  prop- 
erty. The  law  compels  a  defendant  found  guilty  of  forcible  entry  and 
detainer  to  restore  the  possession.  After  he  has  restored  the  possession, 
thus  wrongfully  and  forcibly  acquired,  he  can  then  proceed  in  a  lawful  man- 
ner to  assert  his  claim  to  the  property,  but  he  cannot  have  his  legal  rights 
to  the  property  or  its  possession  adjudged  or  determined  in  the  action  of 
forcible  entry  and  detainer,  when,  by  his  own  admission  or  the  proof  in 
the  case,  he  is  shown  to  be  guilty  of  a  forcible  entry  and  detainer.' " 

These  views  are  in  accord  with  those  expressed  in  Sinclair  v.  Stan'ey,  G9 
Tex.  718-727.  The  cases  which  adopt  this  view  of  the  law  generally  maintain^ 
that  the  owner  of  land  which  is  in  the  peaceable  possession  and  occupancy  of 
another,  though  without  right,  cannot  enter  by  force  against  the  will  of  the 
occupant  and  expel  him  therefrom,  without  rendering  himself  liable  in  tres- 
pass to  the  party  thus  forcibly  dispossessed:  IVescott  v.  Arbuckle,  12  111.  App. 
677;  Reeder  v.  Purdy,  41  Dl.  279;  Emerson  v.  Sturgeon,  59  Mo.  404;  Dilwoith 
V.  Fee,  52  Mo.  130;  Hoffman  v.  Harrington,  22  Mich.  52;  Dustin  v.  Cowdry, 
23  Vt.  631.  In  approving  this  doctrine  in  Fanoell  v.  iVai'ren,  51  111.  467,  the 
court  stated  that  the  owner  in  fee  has  no  right  to  make  a  forcible  entry  on 
the  tenant  holding  over,  or  upon  any  other  person  wrongfully  in  possession. 
The  law  haa  given  him  an  action,  and  he  must  resort  to  it.  To  the  same  effect 
is  Larkin  v.  Avery,  23  Conn.  304.  In  the  subsequent  case  of  Mason  v.  Hatoes, 
62  Ck>nn.  12,  it  was  decided  that  where  a  landlord  was  entitled  to  the  pos- 
Bession  of  leased  premises,  he  had  no  right  to  enter  during  the  temporary 
absence  of  the  tenant  and  afterwards  maintain  possession  by  force,  without 
being  liable  in  trespass. 

It  is  sometimes  maintained  that  while  the  tenant  cannot  maintain  trespass 
guare  elausum  for  the  forcible  entry,  still  he  may  maintain  trespass  against 
the  landlord  for  any  personal  injury  inflicted  upon  him:  Sampson  v.  IJenry, 
13  Pick.  36.  Thus  where  a  tenant  at  will  of  a  house  remains  in  possession 
after  notice  to  quit,  he  cannot  maintain  an  action  of  trespass  quare  elausum 
against  the  landlord  for  entering  the  house  with  force  and  taking  away  the 
windows  and  inside  doors  thereof:  Header  v.  Stone,  7  Met.  147.  Other  cases 
decide,  however,  that  althotfgh  the  entry  upon  real  estate  to  terminate  a 
tenancy  at  will  may  be  lawful,  yet  if  the  owner  thrusts  out  the  tenant  with 
force  and  violence,  or  without  allowing  him  a  reasonable  time  to  remove,  the 
act  is  unlawful,  and  such  a  violation  of  the  right  of  occupation  for  a  special 
purpose  as  enables  the  tenant  to  maintain  trespass  quare  elausum:  Moore  v. 
Boyd,  24  Me.  242;  Bryant  v.  Sparroio,  62  Me.  546. 

A  disseisee  who  enters  upon  the  land  of  which  he  is  disseised,  and  removes 
a  fence  therefrom  against  the  wishes  of  the  disseisor,  is  liable  to  an  action  of 
trespass  for  damages  by  the  latter,  although  the  entry  is  made  without  a 
breach  of  the  peace,  and  the  effect  of  it,  followed  by  abandonment  bv  the 
disseisor,  is  to  give  the  disseisee  a  good  title  to  the  laud:  Raioson  v.  Putnam, 
128  Mass.  552.  As  to  what  is  a  forcible  entry  within  the  meaning  of  the  rule 
stated  above,  see  the  note  to  Euill  v.  Connell,  18  Am.  Dec.  138. 

In  some  jurisdictions,  however,  a  different  rule  prevails,  aa  in  Souter  r. 
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Codman,  14  R.  I.  119,  51  Am.  Rep.  364,  where  it  wa<?  determined  that  the 
owner  of  land  may  expel,  with  reasonable  force,  a  wrongful  occupant  without 
being  liable  to  a  civil  action  of  trespass  for  damages,  although  he  may  be  lia- 
ble criminally  for  a  breach  of  the  peace  or  for  the  forcible  entry;  and  see  the 
note  to  this  case,  at  pages  366  et  seq.,  treating  the  subject  at  some  length  and 
drawing  the  conclusion  reached  in  the  case  there  reported.  The  subject  un- 
der consideration  here  is  also  discussed  in  a  note  appended  to  Slate  v.  /?o.w, 
4  Jones,  315,  69  Am.  Dec.  751,  where  the  conflicting  decisions  are  col- 
lected and  commented  upon,  and  a  conclusion  reached,  from  the  weight  of 
early  authority,  in  accord  with  that  expressed  in  Souler  v.  Codman,  14  R.  I. 
119;  51  Am.  Rep.  364.  This  doctrine  seems  to  prevail  in  New  York,  as 
shown  by  Estest  v.  Kelsey,  8  Wend.  555;  GauU  v.  Jenkins,  12  Wend.  488; 
Jackson  v.  Farmer,  9  Wend.  201.  Even  there  if  the  amount  of  force  used  to 
expel  the  party  amounts  to  violence,  the  owner  is  liable  for  assault  and  bat- 
tery. In  Wood  V.  Phillips,  43  N.  Y.  152,  the  court  decided  that  a  tenant  in 
common  has  a  right  to  take  peaceable  possession  of  the  common  premises, 
and  even  if  such  possession  is  obtained  by  stealth,  without  tumult  or  breach 
of  the  peace,  it  will  not  be  illegal;  still,  one  co-tenant  has  no  right  to  oust  or 
debar  his  co-tenant  from  the  joint  possession,  and  if  such  co-tenant,  after  over- 
coming the  attempt  to  oust  him,  lays  hands  upon  his  co-tenant,  and  ousts  him 
by  force,  he  will  be  liable  for  an  assault  and  battery. 

In  the  case  of  Johnson  v.  Hannahan,  1  Strob.  313,  the  doctrine  of  the  com- 
mon law  was  applied,  and  it  was  there  decided  that  an  owner  was  not  liable 
in  trespass  for  entering  upon  his  own  land  in  the  wrongful  possession  of  an- 
other, and  exercising  rights  of  ownership;  nor  could  any  unlawful  acts,  com- 
mitted in  the  exercise  of  such  right,  be  so  connected  with  the  entry  as  to 
make  him  liable  in  damages  to  plaintiff  as  a  trespasser  ah  initio.  In  Barnes 
V.  Dean,  5  Watts,  543,  the  same  rule  was  adopted,  where  the  owner  forcibly 
entered,  cut  and  carried  away  the  grain  and  grass  of  one  in  the  wrongful 
possession.  The  court  said:  "  At  the  common  law,  an  entry  by  force  was  jus- 
tifiable both  civilly  and  criminally,  with  the  single  qualification  that  wanton 
violence  was  not  used.  The  owner  was  not  at  liberty  to  beat  the  intruder, 
but  he  might  overcome  resistance  by  force,  or  as  the  law  expresses  it,  '  gently 
lay  hands  on  him ';  but  no  degree  of  violence  to  objects  that  are  part  of 
the  freehold  could  make  him  answerable  by  indictment  or  action.  The  fre- 
quency of  actual  collision  from  this  induced  the  legislature  to  interfere  for 
the  preservation  of  the  public  peace,  but  not  for  the  disturbance  of  private 
rights.  The  statutes  of  forcible  entry  declare  many  things  criminal  in  rela- 
tion to  the  public  that  are  entirely  justifiable  between  the  parties;  and  this 
is  one  of  them.  That  the  common  law  remains  the  same  as  to  the  remedy  by 
action  is  shown  by  the  pleadings.  The  parties  have  put  the  question  exclu- 
sively on  the  defendant's  title  to  the  freehold,  and  it  was  error  to  lead  the 
jury  to  a  decision  of  it  on  anything  else." 

Where  the  owner  of  land  having  the  right  to  immediate  possession  enters 
thereon  quietly  and  peaceably,  or  without  force  or  violence,  he  is  not  liable 
in  trespass  to  the  wrongful  occupant:  Fort  Dearborn  Lodje  v.  Klein,  115  III. 
177;  56  Am.  Rep.  133.  In  deciding  the  case,  the  court  said:  "Is  there  not 
a  manifest  inconsistency  in  conceding  one  to  be  the  paramount  owner  of 
land,  with  a  right  to  the  immediate  possession  thereof,  and  yet  maintain 
that  if  he,  in  a  quiet  and  peaceable  manner,  enters  upon  the  land  thus  owned 
by  him,  he  may  by  doing  so  become  liable  in  trespass  to  one  who  has 
neither  a  right  of  property  therein,  nor  a  right  to  the  possession?  If  one  can 
recover   in   such   case,   bis    recovery   will   be  on   account  of   a  thing  — the 
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possession  — to  which  he  had  no  right,  and  against  the  person  who  had  the 
right  to  that  very  thing.  The  case  suggested  is  not  t!ie  case  of  one  doing  a  law- 
ful act  in  an  illegal  manner.  A  tort,  or  even  a  crime,  may  well  he  committed 
by  doing  a  lawful  act  in  an  illegal  manner,  and  no  case  illustrates  tlie  prin- 
ciple better  than  that  of  the  owner  of  land,  having  a  right  to  enter,  who  takes 

possession  in  a  forcible  and  violent  manner The  distinction  between 

actual  and  implied  force  is  fully  drawn,  and  the  English  and  American  courts 
generally,  in  giving  effect  to  the  law  governing  the  action  of  trespass  to  real 
property,  as  well  as  to  the  forcible  entry  and  detainer  laws,  have  consistently 
kept  this  distinction  in  view.  While  they  hold  the  owner  of  the  laud 
criminally  liable  for  an  entry  thereon  with  actual  force,  without  regard  to 
whether  he  has  a  right  of  entry  or  not,  and  in  some  cases,  where  the  occupant 
has  been  expelled  from  the  premises,  will,  as  part  of  the  punishment,  compel 
the  owner  to  restore  him  to  the  possession,  and  thus  place  the  parties  in 
statu  quo,  yet  such  forcible  entry,  by  one  having  the  present  right  of  entry, 
would  not,  at  common  law,  sustain  an  action  of  trespass  at  the  suit  of  the 
occupant  wrongfully  withholding  the  possession  of  it  from  the  rightful  owner. " 
Then,  in  construing  the  act  of  forcible  entry  and  detainer,  the  court  said:  "  It 
is  clear,  then,  from  the  very  words  of  the  statute,  that  the  paramount  owner 
of  a  tract  of  land,  having  a  present  right  of  immediate  possession,  may 
enter  the  same  in  a  peaceable  manner,  though  occupied  by  another,  and  he 
will  not,  by  reason  of  such  entry,  become  a  trespasser." 

When  a  tenancy  has  been  legally  terminated  by  the  landlord,  he  may 
peaceably  enter  the  premises,  whether  he  disclose  or  conceal  his  intention  of 
entering  for  the  purpose  of  removing  the  tenant,  and  after  efifecting  such 
entry  by  peace,  he  may  use  such  force  as  is  necessary  in  expelling  the  tenant; 
and  if  the  latter,  having  a  reasonable  time  and  opportunity  to  remove  his 
goods,  fails  to  do  so,  the  landlord  may  remove  and  deposit  them  with  due 
care  in  some  near  and  convenient  place:  Steams  v,  Sampson,  59  Ma  5G8;  8 
Am.  Rep.  442.  To  the  same  efifect,  Rollins  v.  Mooera,  25  Me.  192;  Clark  v. 
Keliher,  107  Mass.  406. 

Although  a  forcible  entry  is  forbidden,  still  a  forcible  detainer  after  a  peace- 
able entry  is  not  forbidden,  unless  the  detainer  is  unlawful:  Hofman  v.  Har- 
rington,  22  Mich.  52.  And  where  a  person  is  in  possession  under  a  void  title, 
and  another,  having  a  valid  title,  peaceably  enters  and  takes  possession,  the 
latter  is  not  a  trespasser:  S/iaron  v.  Wooldrick,  IS  Minn.  3J4. 


BOYER  V.  TeAQUE. 

[106  North  Carolina,  5:6.] 

Elections  —  Contest  —  Scfficienct  of  Complaint.  —  A  complaint  in  a  con- 
tested election  case  which  states  the  aggregate  number  of  illegal  votes 
alleged  to  have  been  cast  for  the  defendant,  tlie  grounds  upon  which  the 
charges  of  illegality  are  based  as  to  each  class,  and  when  and  where  the 
votes  were  polled,  is  suflScient;  and  the  defendant  cannot  claim  as  of 
right,  by  bill  of  particulars,  a  fuller  and  more  definite  specification  of 
what  the  contestant  expects  to  prove.  A  contestant  of  an  election  in  a 
notice  or  a  pleading  need  not  give  the  contestee  the  name  of  every  alleged 
illegal  voter  as  to  whom  he  proposes  to  ofifer  proof. 

Elections  —  JuRy — Challenge  to  the  Array. — Where  a  sheriff,  who 
is  the  contestee  in  an  action  involvinj  the  title  to  bis  office,  knows  that 
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the  case  is  set  for  hearing  at  a  special  term,  and  in  selecting  the  juror* 
for  that  term  himself  takes  the  names  from  a  boy  who  draws  them  from 
a  box,  the  former  reading  them  to  the  county  commissioners  without 
their  seeing  the  names,  and  then  passing  them  into  a  locked  box,  this  i» 
such  an  irregularity  as  furnishes  sufficient  ground  for  a  challenge  to  the 
array  under  the  code  of  North  Carolina,  sections  1722-1730,  prescribing, 
the  qualifications  and  mode  of  selecting  and  drawing  jurors  for  special 
terms  by  county  commissioners,  and  providing  that  tlie  sheriff  need  not 
act  in  such  case,  except  when  such  commissioners  neglect  to  act. 

J0RY     AND     JOliORS  —  SUMMONINQ     NeW     PaNEL      AFfER      CHALLENGE      TO 

Array.  — Under  a  statute  authorizing  the  appointment  by  the  judge  of 
some  suitable  person  to  summon  jurors  from  the  by-standers  in  certaia 
cases,  where  the  sherifif  is  a  party  to  or  interested  in  the  suit,  the  court 
may  appoint  such  party  to  summon  a  new  panel  from  the  by-standers, 
when  a  challenge  to  the  array  has  been  sustained  for  suflScient  cause, 
and  this  though  the  action  was  commenced  before  the  enactment  of  the 
statute. 

Elections.  — Qualified  Elector  of  North  Carolina  is  one  who  has  come 
into  the  state  one  year  before  the  election,  or  has  been  domiciled  within 
it  for  that  time  after  forming  the  purpose  to  remain;  and  the  intent  must 
be  concurrent  with  the  actual  occupation  of  a  domicile  in  the  county, 
to  entitle  him  to  the  rights  of  an  elector. 

Elections  —  Qualified  Elector  —  Evidence.  —  Domicile  is  Often  a 
Question  of  Intent,  and  the  declarations  of  an  elector,  made  at  the 
time  of  voting,  are  admissible  as  part  of  the  res  gestce,  and,  if  made  pre- 
vious to  that  time,  are  admissible,  if  in  disparagement  of  his  right. 

Elections.  —  Electors  may  Refuse  to  Disclose  for  Whom  They 
Voted,  when  under  oath  as  witnesses,  when  they  have  complied  with 
the  law.     This  privilege,  however,  is  an  entirely  personal  one. 

Elections — Contest  —  Evidence  of  Electors. — As  between  contestants 
for  an  office,  the  testimony  of  an  elector,  if  pertinent  and  relevant,  is 
always  admissible,  and  neither  of  the  parties  is  called  upon  to  contend 
for  the  rights  of  a  witness  who  does  not  demand  protection,  and  if  com- 
pelled to  testify  against  his  will,  the  evidence,  competent  without 
objection  on  his  part,  should  go  to  the  jury  for  what  it  is  worth. 

ELEcrioN  —  Contest  Compelling  Elector  to  Tell  for  Whom  Hb 
Voted.  —  The  judge  who  tries  a  contested  election  case  may,  in  the 
exercise  of  his  discretion,  determine,  certainly  as  between  the  contestant 
and  contestee,  if  there  is  any  evidence  at  all,  how  much  testimony  tend- 
ing to  show  the  illegality  of  a  particular  vote  is  sufficient  as  a  founda- 
tion for  compelling  the  voter  to  tell  for  whom  he  voted. 

Election  — Contest— Evidence  to  Show  for  Whom  Ballot  was  Cast. 

—  Where,  in  an  election  contest,  it  does  not  appear  from  the  direct  evi- 
dence of  the  voter  for  whom  his  ballot  was  cast,  circumstantial  evidence 
is  admissible  to  establish  the  fact,  and  the  court  may  pass  upon  its  suffi- 
ciency at  any  time  as  a  foundation  for  compelling  him  to  testify,  the  jury 
to  determine  from  the  evidence  for  whom  the  ballot  is  to  be  counted. 

Elections  — Contest—  Evidence  to  Show  for  Whom  Ballot  was  Voted. 

—  In  a  contested  election  case,  where  a  certain  person  was  engaged  on 
the  day  of  election  in  handing  out  ballots  for  one  of  the  contesting  par- 
ties, and  for  no  other  person,  and  he  gave  a  ticket  to  a  certain  person, 
and  •*  voted  him,"  evidence  of  these  facts  is  competent  to  show  for  whom 
•neb  person  voted. 
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Elections  —  Evidence  of  Fraudulent  Vote.  —  The  identity  of  a  voter  he^ 
ing  established,  the  record  of  bis  indictineat  and  conviction  is  admis- 
sible to  prove  that  he  voted  fraudulently. 

Witness  is  Competent  to  Testify  to  a  fact  of  the  truth  of  which  he  says 
he  feels  reasonably  certain. 

Elections  —  Contest.  —  Evidence  of  how  a  Challenged  Elector  would 
HAVE  Voted,  or  offered  to  vote,  who,  on  account  of  the  number  of  vot- 
ers, failed  to  have  his  challenge  heard,  and  failed  to  vote,  is  inadmissibl* 
in  a  contested  election  case. 

Elections.  —  Exclusion  of  Legal  Votes,  not  fraudulently,  but  through 
error  of  judgment,  will  not  defeat  an  election,  notwithstanding  the  error 
is  one  which  there  is  no  mode  of  correcting,  since  it  cannot  be  shown 
with  certainty,  afterwards,  how  the  excluded  voters  would  have  voted. 

Eleci'ions —  Evidence  to  Show  for  Whom  Ballot  was  Votkd.  —  In  a  con- 
tested election  case,  evidence  that  a  voter  obtained  a  ballot  from  a  table 
at  the  polls,  where  only  one  of  the  contesting  parties'  ballots  were  dis- 
tributed, and  that  it  was  obtained  from  his  known  agent,  and  tliat  the 
voter  "came  down  the  line  within  the  ropes,  and  voted,"  is  admissible 
as  tending  to  show  for  whom  the  ballot  was  voted. 

Elections  —  Evidence  of  Qualification  of  Elector.  —  In  a  contested 
election  case,  evidence  of  the  declaration  of  a  person,  when  offering  to 
vote,  to  the  effect  that  he  was  but  twenty  years  of  age,  is  admissible  to 
establish  his  minority,  although,  at  the  time,  a  stranger  swore  that  such 
person  was  over  twenty-one  years  of  age. 

Elections  —  Evidence  of  Qualification  of  Voters.  —  In  a  contested  elec- 
tion case,  evidence  that  certain  voters  were,  at  the  time  of  the  election, 
residents  of  another  county,  is  admissible  to  establish  the  illegality  of 
their  votes. 

Election  —  Qualification  ok  Elecior.  —  Where  an  elector  has  been  in  the 
habit  of  leaving  his  home  in  another  county  every  year,  and  coming  into 
the  county  where  the  election  was  held,  for  the  purpose  of  working,  and 
then  returning  to  the  other  county  when  the  season  was  over,  but  testi- 
fies that  he  considers  the  county  where  the  election  was  held  his  home, 
the  question  of  his  residence  is  for  the  jury. 

Elections  —  Evidence  of  Qualification  of  Voter.  —  In  a  contested  elec- 
tion case,  the  evidence  of  a  tax  collector  for  the  precinct  where  the  elec- 
tion was  held,  that  he  made  it  his  duty  to  ascertain  the  residence  of  every 
person  in  the  precinct,  and  that  a  certain  voter  was  never  there  until  a 
few  months  before  election,  never  paid  taxes  there,  and  that  the  day 
following  the  election  he  saw  him  buy  a  railroad  ticket  for  an  adjoining 
state,  from  which  he  did  not  return,  is  admissible  to  show  that  such  voter 
never  acquired  a  residence  in  the  precinct  in  which  he  voted. 

Elections  — Burden  of  Proof  as  to  Illegality  of  Ballot, — When  an 
elector  is  allowed  to  vote,  the  burden  is  on  the  one  who  assails  the  valid- 
ity of  the  vote  to  show,  by  a  preponderance  of  evidence,  the  truth  of  such 
facts  or  circumstances  as  are  relied  upon  to  establish  the  disqualification. 

Practice.  —  Form  and  Number  of  Is-sues  submitted  must  be  determined  by 
the  trial  judge,  in  the  exercise  of  a  sound  discretion,  provided  they  are 
always  such  as  will  justify  the  entry  of  judgment,  and  provide  the  ap- 
pellant an  opportunity  to  present  to  the  court  below,  or  on  appeal,  any 
view  of  the  law  applicable  to  the  evidence. 

Elections  —  Registration  —  Removal. — A  registered  voter  in  one  pre- 
cinct who  desires  to  remove  to  another  precinct  in  the  same  county 
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mnst  procnre  a  certificate  of  removal;  and  if  he  registers  and  vote* 
in  the  latter  precinct  without  such  certificate,  his  vote  is  illegal  and 
void. 

ELScriONS.  —  Kbgistration  of  Votbb  on  Day  of  Election  is  illegal,  un- 
less the  voter  becomes  of  age  on  that  day,  or  shows  to  the  judges  of 
election  that  for  some  other  good  reason  he  has  become  entitled  to 
vote. 

Elections  —  Registration  of  Voter.  —  Where  the  registrar  of  voters  re- 
ceives a  certificate  of  removal  outside  his  township,  administers  the 
proper  oath  to  the  voter,  and  enters  his  name  on  the  registration-book 
after  his  return  home,  the  registration  is  valif],  although  he  did  not 
have  such  book  with  him  when  he  received  the  certificate  of  removal. 

Elections  —  Qualification  of  Voter. — One  whose  true  residence  is  in 
one  townsliip  is  not  a  qualified  voter  of  another,  where,  after  escaping 
from  prison,  he  is  hiding  as  a  fugitive  from  justice. 

Contested  election  case  to  try  the  title  to  the  office  of  sher- 
iff. The  action  was  commenced  at  a  special  term  of  court. 
The  defendant  had  been  duly  declared  elected,  and  inducted 
into  office.  The  plaintiff  claimed  that  illegal  votes  had  been 
cast  for  defendant  in  sufficient  numbers  to  nullify  his  election, 
and  give  title  to  the  office  to  plaintiff.  Defendant  alleged 
tliat  illegal  votes  had  been  cast  for  plaintiff,  which  should  be 
deducted  from  his  total  received;  but  he  introduced  no  evi- 
dence to  substantiate  his  allegations.  Plaintiff  challenged 
the  array  of  the  jury,  drawn  for  the  special  term  at  which 
the  case  was  tried,  before  such  jury  was  called  and  impaneled. 
The  challenge  was  allowed,  and  defendant  excepted  to  the 
ruling,  as  he  also  did  to  the  admission  of  certain  evidence 
and  instructions  given. 

W.  S.  Ball  and  L.  M.  Scott,  for  the  appellant. 

C.  B.  Watson,  J.  C.  Buxton,  and  R.  B.  Olenn,  for  the  re- 
spondent. 

Avery,  J.  The  motion  made  at  the  February  term,  1889,  to 
compel  the  plaintiff  to  file  a  bill  of  particulars,  rested  upon  the 
ground  that  the  second  paragraph  of  the  original  complaint 
was  not  sufficiently  definite.  The  section  referred  to  was  as 
follows:  — 

"  2.  That  the  relator,  John  Boyer,  at  said  election,  as  he  is 
informed  and  believes,  received  a  majority  of  all  the  legal 
votes  cast,  and  was  duly  elected  to  fill  the  said  office  of  sheriff 
of  said  county  for  the  said  term  of  two  years,  but  notwithstand- 
ing the  relator  received  said  majority  of  the  lawful  votes  cast 
and  was  duly  elected  to  said  office,  the  defendant,  M.  E.  Teague, 
against  the  protest  of  the  relator  and  against  his  consent,  has 
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been  unlawfully  inducted  into  said  ofTice,  and  now  unlawfully 
usurps  the  office  to  which  the  relator  was  elected,  and  is  wrong- 
fully and  unlawfully  holding  the  same,  and  receiving  the  profits 
and  emoluments  thereof,  which  rightfully  belong  to  the  relator." 

The  plaintiff  thereupon  amended  his  complaint  by  substi- 
tuting in  place  of  said  paragraph  the  following:  — 

"  2,  That  the  relator,  John  Boyer,  at  said  election,  as  he  ia 
informed  and  believes,  received  a  majority  of  all  the  legal 
votes  cast,  and  was  duly  elected  to  the  office  of  sheriff  of  For- 
syth County  for  the  said  term  of  two  years,  but  notwithstand- 
ing the  relator  received  a  majority  of  the  votes  cast  by  legally 
qualified  voters  of  said  county,  a  large  number  of  votes  were 
cast  for  the  defendant,  at  the  various  precincts  in  said  county* 
by  persons  who  were  not  qualified  voters  in  said  respective 
voting  precincts  and  townships,  and  were  received  and  counted 
by  the  poll-holders.  Some  of  said  votes  were  cast  by  persons 
who  were  not  residents  of  the  townships  and  voting  precincts 
wherein  they  voted;  others  by  persons  who  were  non-residents 
of  the  state;  others  by  minors;  others  by  persons  disqualified 
by  crime  under  the  laws  of  the  state;  others  who  were  not 
legally  registered;  a  large  majority  of  which  illegal  and  fraud- 
ulent votes  were  cast  in  the  Winston  township,  and  those 
townships  adjacent  thereto.  That  the  number  of  votes  thus 
received  and  counted  against  the  relator,  as  the  relator  is  in- 
formed and  believes,  greatly  outnumber  the  majority  by  which 
the  defendant  was  declared  by  the  canvassing  board  to  have 
been  elected." 

After  the  amended  complaint  had  been  filed,  his  honor 
Judge  Philips,  presiding  at  that  term,  in  the  exercise  of  his 
discretion,  denied  the  motion  requiring  the  plaintiff  to  file  a 
bill  of  particulars.  The  refusal  of  the  court  to  compel  the 
filing  of  a  more  specific  statement  of  the  grounds  of  relief 
asked  by  the  relator  gives  rise  to  the  first  exception,  and  the 
second,  third,  and  seventh  involve  substantially  the  same 
point. 

At  October  term,  1889,  before  Hon.  John  A.  Gilmer,  judge 
presiding,  the  defendant  submitted  the  following  motion,  in 
writing:  "The  defendant  moves  for  specifications  to  1)0  fur- 
nished by  the  plaintiff,  to  include  the  following  points:  "  I.  The 
names  of  alleged  illegal  voters  relied  upon  by  plaintiff  to  re- 
duce the  defendant's  majority;  2.  The  precincts  in  which 
such  alleged  illegal  votes  were  cast;  3.  The  specific  act  relied 
on  by  the  plaintiff  in  each  instance." 
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Thereupon  his  honor  made  the  following  order:  — 

"  That  the  parties  furnish  to  each  other  bills  of  particulars, 
giving  the  following  notices:  1.  The  number  of  illegal  votes 
cast,  and  for  whom  cast;  2.  The  grounds  of  illegality  of  each 
respective  class  of  illegal  votes;  3.  When  and  where  polled." 

The  defendant  excepted  to  the  foregoing  order,  because  it 
did  not  furnish  the  full  relief  demanded.  (Error  and  excep- 
tion No.  2.) 

On  the  twenty-fifth  day  of  November,  1889,  the  defendant 
Berved  upon  the  plaintiff  the  following  notice  of  motion:  — 

*■  To  the  Plaintiff:  Take  notice,  that  at  the  next  special  or 
regular  term  of  said  superior  court  to  be  held  in  said  count}'-, 
the  defendant  will  move  the  court  to  require  the  plaintiff  to 
further  amend  the  complaint,  as  follows:  — 

"  1.  To  allege,  specifically  and  particularly,  the  ground  of 
complaint  against  the  validity  of  the  election  mentioned  in  the 
complaint,  and  against  each  voter. 

"  2.  To  state,  particularly,  the  names  and  number  of  per- 
sons who,  it  is  alleged,  have  been  counted  as  voters,  and  who 
ought  not  to  have  been  so  counted. 

"3.  The  specific  act  relied  on  by  the  plaintiff  in  each  case, 
and  the  name  of  each  voter  to  be  attached,  and  the  precinct  in 
which  he  voted. 

"  Such  motion  will  be  made  unless  the  plaintiff  so  amends 
the  complaint,  and  files  a  copy  in  the  office  of  the  clerk  of 
said  court,  or  a  copy  thereof  be  served  upon  the  defendant 
within  twenty  days  after  the  service  of  this  notice,  or  unless 
the  information  required  by  such  amendments  be  furnished 
to  the  defendant,  in  writing,  within  said  twenty  days." 

A  special  term  of  the  superior  court  of  Forsyth  County  was 
appointed  by  Hon.  Daniel  G.  Fowle,  governor,  to  be  held  on 
the  sixth  day  of  January,  1890. 

This  case  was  called  on  Wednesday,  the  eighth  day  of  Jan- 
uary, during  the  said  special  term;  whereupon  the  defendant, 
pursuant  to  the  last-named  notice,  moved  the  court  that  the 
plaintiff  be  required  to  amend  the  complaint  in  accordance 
with  the  demand  in  said  notice  contained. 

The  motion  of  defendant  was  denied  in  the  following  terms: 
"  The  court  having  declined  to  grant  defendant's  motion  foi 
an  order  to  amend  the  complaint,  the  defendant  prayed  aB 
appeal,  and  asked  that  the  court  stay  the  trial  until  said  ap 
peal  be  heard.  Declined  by  the  court.  Exception  by  defend- 
ant."    (Error  and  exception.) 
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The  general  provision  of  the  code  (sec.  259)  is,  that  "  the 
court  may,  in  all  cases,  order  a  bill  of  particulars  of  the  claim 
of  either  party  to  be  furnished."  When  a  complaint  contains  a 
fitatement  of  facts  that  constitutes  a  cause  of  action,  according 
to  the  established  principles  of  law,  the  responsibility  rests 
upon  the  trial  judge,  in  the  exercise  of  a  sound  discretion,  to 
determine  whether  more  specific  and  detailed  statements  of 
facts,  when  demanded  by  either  of  the  parties  to  the  action, 
fihould  be  required  to  prevent  surprise,  or  prohibited  to  avoid 
confusion  and  prolixity  in  the  trial:  Election  Cases,  65  Pa.  St. 
35;  Tllton  v.  Beecher,  59  N.  Y.  183;  17  Am.  Rep.  337. 

When,  therefore,  the  relator  alleged  in  iiis  complaint  that  a 
sufficient  number  of  illegal  votes  had  been  cast  for  the  incum- 
bent in  Forsyth  County,  and  counted  for  him  in  the  computa- 
tion upon  which  his  prima  facie  right  to  the  office  depended, 
to  change  the  result  if  the  illegal  voters  had  been  denied  the 
privilege  of  exercising  the  elective  franchise,  his  statement,  if 
proven,  would  have  established  his  right  to  the  judgment  de- 
mended:  Zerhy  v.  Snare,  107  Pa.  St.  183;  State  v.  Mason,  14 
La.  Ann.  505;  Halstead  v.  Rader,  27  W.  Va.  806.  The  cor- 
rective power  of  the  presiding  judge  to  set  aside  a  verdict  for 
surprise  would  have  given  the  defendant  additional  security 
if  it  had  actually  appeared  that  he  was  misled  in  making 
his  preparation  to  meet  the  testimony  oflfered  for  the  relator. 
We  think  that  when  Judge  Gilmer  required  the  relator  to  give 
the  aggregate  number  of  illegal  votes  alleged  to  have  been 
cast  for  the  defendant,  the  grounds  upon  which  the  charges  of 
illegality  were  based  as  to  each  class,  and  when  the  votes  were 
polled,  the  defendant  could  not  claim,  as  of  right,  a  fuller  and 
more  definite  specification  of  what  the  relator  expected  to 
prove:  Brightley's  Lead.  Cas.  Eq.  334;  Wheat  v.  Roysdale,  27 
Ind.  201;  Garrett  y.  Higgins,  27  Ind.  162. 

In  trying  the  title  to  an  office  which  involves  the  preserva- 
tion of  the  purity  of  elections  and  the  protection  of  the  popu- 
lar right  of  suffrage,  public  policy  and  intrinsic  justice  alike 
forbid  that  a  judge  vested  with  important  discretionary  powers, 
should  exercise  them  in  such  manner  as  to  permit  so  grave  a 
question  to  degenerate  into  a  technical  contest  as  to  the  correct 
spelling  of  the  name  of  an  obscure  tramp  with  a  convenient 
supply  of  alias  surnames,  or  to  allow  an  incumbent  to  enjoy 
the  fruits  of  his  fraudulent  practices,  because  a  relator  could 
not  induce  an  unwilling  witness  to  disclose  the  true  name  of 
an  individual  who  had  been  one  of  the  instruments  used  in  its 
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perpetration,  until  the  information  could  be  extracted  from 
him  on  his  examination  under  oath.  It  is  sufhi^ient,  where 
there  are  no  restrictive  statutes  changing  the  general  principle, 
that  the  contestant  for  an  office  should  notify  the  contestee,  in 
his  complaint,  of  the  nature  of  the  objections  made  to  the 
validity  of  the  election,  and  it  then  rests  with  the  latter  to 
show  the  court,  on  a  motion  to  require  more  definite  informa- 
tion, that  he  cannot  prepare  his  defense  without  incurring 
unnecessary  expense,  or  at  all,  if  certain  specifications  of  the 
contestant's  ground  should  not  be  made:  Howard  v.  Shields^ 
16  Ohio  St.  184;  Griffin  v.  Wall,  32  Ala.  150;  Hadley  v.  Gut- 
ridge,  5S  Ind.  302;  &Gorman  v.  Richter,  31  Minn.  25.  We 
fail  to  find  the  rigid  rule,  that  a  contestant  of  an  election  in  a 
notice  on  a  pleading  should  be  required  to  give  the  contestee 
the  name  of  every  alleged  illegal  voter  as  to  whom  he  pro- 
poses to  offer  proof,  approved  in  any  of  the  states,  and  it  seems 
now  to  be  enforced  only  in  obedience  to  the  letter  of  a  statute 
requiring  it  in  some  states,  as  in  Missouri:  Kreitz  v.  Behrens- 
meyer,  125  111.  141;  8  Am.  St.  Rep.  349.  The  question  in- 
volved in  the  decision  of  Rigsbee  v,  Durham.,  99  N.  C.  341,  was 
very  different  from  that  presented  in  this  case.  There  the 
plaintiff  alleged  in  general  terms  that  a  majority  of  the  quali- 
fied voters  did  not  vote  for  the  school,  and  stated  as  a  reason, 
that  the  defendant  commissioners  had  improperly  stricken 
from  the  registration-books  the  names  of  180  voters;  and 
if  those  names  were  restored,  the  number  cast  in  favor  of 
the  school  would  not  constitute  a  majority  of  the  whole 
registration  list.  Evidence  was  heard  upon  an  issue  framed 
as  to  the  legality  of  striking  off  said  names  (see  p.  345), 
and  the  plaintiff  submitted  to  judgment  of  nonsuit,  because 
the  court  held  that  the  testimony  offered  did  not  tend  to 
show  that  any  persons  whose  names  were  stricken  off  were 
legal  voters.  The  judgment  below  was  sustained  in  this 
court.  It  appears,  therefore,  that  the  judge  in  that  case  al- 
lowed an  issue  to  be  submitted  upon  a  much  more  vague  and 
indefinite  statement  than  we  have  in  the  case  before  us. 

The  test  laid  down  in  SkerriWs  Case,  2  Pars.  Cas.  509,  was, 
whether  the  facts  set  forth  are  such  that,  if  true,  it  would  be 
the  duty  of  the  court  to  vacate  the  election,  or  declare  another 
person  than  the  one  returned  to  have  been  duly  elected: 
McCrary  on  Elections,  sec.  402.  But  it  seems  that  the  rule 
was  relaxed  by  the  supreme  court  of  that  state  in  later  cases: 
Election  Cases,  65  Pa.  St.  35. 
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The  code  (sees.  1722-1730,  both  inclusive)  prescribes  the 
mode  of  selecting  and  drawing  and  the  qualifications  of  jurors. 
Special  provision  is  made  in  section  1731  for  the  drawing  of 
jurors  for  special  terms  by  the  commissioners.  But  the 
sheriff  is  not  required  to  act  in  any  case,  except  where  the 
commissioners  neglect  to  draw  the  jury,  and  then  the  duty 
devolves  (under  section  1732)  upon  him,  the  clerk  of  the  board 
of  commissioners,  and  two  justices  of  the  peace.  A  special 
term  of  the  court  had  been  called  when  this  case  had  been  at 
issue  for  several  terms,  and  perhaps  with  the  trial  of  it  par- 
ticularly in  view.  We  find  the  sheriff  officiously  taking 
charge  of  the  drawing  for  that  term,  and  receiving  the  scrolls 
as  they  were  drawn  by  a  boy,  calling  the  name  without  sub- 
mitting more  than  two  or  three  to  the  inspection  of  any  other 
person,  and  passing  them  into  a  locked  box.  It  was  the  duty 
of  the  commissioners  to  supervise  the  taking  out  of  the  scrolls 
and  depositing  them  in  the  other  box.  While  his  honor  did 
not  find,  and  had  no  means  of  knowing,  that  there  was  actual 
fraud  on  the  part  on  the  defendant,  it  is  plain  that,  by  his 
improp)er  interference  with  the  duties  of  others,  he  had  the 
opportunity  and  the  temptation  to  perpetrate  a  fraud  upon  the 
relator  with  but  the  remotest  chance  of  detection.  The  fact 
that  one  name  that  ought  to  have  been  in  box  No.  2  was  again 
found  in  No.  1  strongly  suggests  some  irregularity  or  tamper- 
ing with  the  names  by  some  one.  Challenges  to  the  array  are 
exceptions  to  the  whole  panel,  and  are  generally  founded  on 
a  charge  of  partiality  or  some  default  of  the  sheriff  or  other 
officer  who  summoned  them:  State  v.  Murph,  Winst.  129;  3 
Bla.  Com.  359;  Abbott's  Law  Diet.,  tit.  Challenge.  The 
action  of  his  honor  was  founded  upon  the  idea,  not  that  there 
was,  but  that  there  might  have  been,  fraud  on  the  part  of  the 
defendant,  and  that  the  opportunity  was  afforded  him  by 
officiously  intermeddling,  when  a  man  who  had  a  proper  sense 
of  propriety,  and  wished  to  avoid  the  appearance  of  evil, 
would  have  refused,  if  requested,  to  take  any  part  in  the 
drawing. 

When  the  array  had  been  set  aside,  the  defendant  moved 
the  court  to  have  another  jury  drawn,  under  the  provisions  of 
section  1732,  but,  so  soon  as  they  were  drawn,  challenged  the 
array,  and  the  court  set  it  aside  also,  on  his  motion.  The 
judge  then  appointed  one  S.,  under  the  provisions  of  chapter 
441,  Laws  of  1889,  which  authorizes  the  appointment  of  some 
suitable  person  by  the  judge  to  summon  a  jury  from  the  by- 
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Btanders  when  the  sheriff  is  a  party  or  has  an  indirect  interest 
in  the  action  to  be  tried.  The  legislature  has  thus  given  its 
sanction  to  the  idea  that  seemed  to  have  operated  upon  the 
judge's  mind  in  first  discharging  the  whole  panel. 

But  it  is  insisted  that  the  summoning  of  jurors  de  circum- 
itantibua  is  a  mode  of  supplementing  a  jury  insufheient  in 
numbers  to  discharge  the  business,  but  that  a  court  has  no 
power,  when  all  summoned  as  regular  jurors  under  any  other 
provision  of  the  law  have  been  discharged,  to  create  the  whole 
panel  by  an  order  for  a  special  venire,  unless  some  statute 
authorizes  that  course  to  be  pursued.  The  direct  provisions 
of  the  various  statutes  had  been  resorted  to  in  vain  to  procure 
a  jury  of  good  and  lawful  men  to  try  this  cause. 

Blackstone,  in  his  Commentaries,  says:  "If,  by  means  of 
challenges  or  other  cause,  a  sufficient  number  of  unexception- 
able jurors  doth  not  appear  at  the  trial,  either  party  may  pray 
a  tales.  A  tales  is  a  supply  of  such  men  as  are  summoned  on 
the  first  panel  in  order  to  make  up  the  deficiency":  3  Bla. 
Com.  364.  This  rule  was  founded  upon  a  construction  given 
by  the  courts  to  the  old  English  statutes  in  reference  to  a 
tales  de  circumstantibus.  But  our  code,  after  giving  in  detail 
the  methods  of  drawing  jurors,  provides,  in  section  1733.  in 
order  "that  there  may  not  be  a  defect  of  jurors,  the  sheriff 
shall,  by  order  of  the  court,  summon,  from  day  to  day,  of  the 
by-standers,  other  jurors,  being  freeholders  within  the  county 
where  the  court  is  held,  to  serve  on  the  petit  jury,  and  on  any 
day  the  court  may  discharge  those  who  have  served  the  pre- 
ceding day,"  etc.  If  there  is  not  an  inherent  power  rn  a  court, 
under  the  common  law,  to  provide  for  the  summoning  of  a 
venire  in  order  to  avoid  a  failure  to  administer  the  law  where 
the  officers,  by  their  dereliction  of  duty,  have  failed  to  select 
a  jury,  or  by  their  conduct  have  made  it  apparent  that  there 
was,  or  possibly  that  there  might  have  been,  fraud  in  the  se- 
lection of  the  panel  returned,  the  section  of  the  code  last 
cited  (1733)  was  evidently  intended  to  give  the  court,  by 
necessary  implication,  the  power  to  meet  any  such  emergency, 
by  requiring  the  sheriff  (for  whom  the  act  of  1889  allows  the 
court,  in  cases  like  this,  to  appoint  a  substitute)  to  summon 
freeholders  of  the  county.  Perhaps  a  different  rule  might 
prevail  were  a  judge,  through  mere  caprice,  or  upon  insuffi- 
cient grounds,  to  discharge  the  whole  panel  before  ordering 
the  summoning  of  tales  jurors:  Thompson  and  Merriam  on 
Juries,  sec.  81.     But  here  the  first  panel  was  set  aside  for 
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reasons  that  we  hold  BufTicient,  and  the  second,  on  motion  of 
the  party  who  seeks  to  take  advantage  of  the  allowance  of  hia 
own  motion,  to  adjourn  the  court  and  hold  the  oflBce  of  which 
he  is  the  incumbent.  The  suggestion  that  the  act  of  1889  was 
passed  after  this  action  was  brought,  and  that  it  would  be  un- 
constitutional to  resort  to  its  provisions  in  procuring  a  jury  in 
the  trial  of  pre-existing  suits,  is  not  supported  by  reason  or 
authority.  The  legislature  have  the  right  to  alter  the  remedy, 
provided  it  is  not  destroyed  or  impaired.  The  evident  object 
in  passing  the  act  of  1889  was  to  prevent  possible  fraud  on 
the  part  of  a  sherifif  in  the  selection  of  jurors  to  try  an  action 
to  which  he  is  a  party,  or  in  which  he  has  an  interest. 

The  qualification  of  an  elector  under  our  constitution  de- 
pends upon  the  questions  whether  he  was  born  in  the  United 
States  or  has  been  naturalized,  is  twenty-one  years  old,  has 
resided  in  the  state  twelve  months,  and  in  the  county  in  which 
he  proposes  to  vote  ninety  days,  and  shall  have  registered  in 
the  township  or  voting  precinct  in  which  he  proposes  to  vote 
according  to  law:  Const.,  art.  6,  sees.  1,  2. 

The  person  must  have  come  into  the  state  a  year  before  the 
election,  or  have  been  domiciled  within  it  for  twelve  months 
after  forming  the  purpose  to  remain,  in  order  to  constitute 
him  a  resident,  and  the  same  intent  must  be  concurrent  with 
the  actual  occupation  of  a  domicile  in  the  county,  in  order  to 
entitle  him  to  the  rights  of  an  elector  within  its  limits.  The 
qualification  of  one  who  has  a  domicile  in  the  state,  except 
where  the  law  makes  certain  acts  conclusive  evidence  in  de- 
termining where  it  is,  must  often  depend  solely  upon  the 
intent  which  is  known  only  to  him,  or  upon  his  age,  which 
often  cannot  be  actually  ascertained  except  from  family  rec- 
ords, not  accessible  to  others,  or  from  his  statements.  The 
lives  and  fortunes  of  m^n  are  constantly  made  to  depend 
upon  their  declarations,  used  as  evidence  of  the  existence  of 
malice  or  of  fraud,  as  motives  controlling  their  conduct,  and 
we  see  no  sufficient  reason  why  the  declarations  of  a  person, 
and  such  circumstantial  evidence  as  tends  to  show  his  intent 
in  so  far  as  it  is  material  in  determining  whether  he  is  a  quali- 
fied voter,  should  not  be  heard  in  the  adjudication  of  his 
rights  as  an  elector,  or  in  passing  upon  an  issue  which  in- 
volves the  question  whether  he  was  a  qualified  voter.  Tlie 
declarations  of  a  voter  as  to  his  qualifications,  generally,  if 
made  at  the  time  of  voting,  are  competent  as  a  part  of  the  res 
gestae,  and  if  not  contemporaneous,  but  made  previously,  are 
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admissible,  if  such  declarations  are  in  disparagement  of  his 
«ight  as  an  elector,  because  they  are  against  his  interest,  and 
he  is  considered  as  represented  by  the  party  for  whom  his 
suffrage  was  cast. 

Taylor,  in  his  work  on  evidence  (vol.  1,  sec.  686),  says: 
"On  this  ground  [because  the  declarant,  though  not  a 
party,  is  interested  in  the  subject-matter  of  the  suit]  it  has 
been  repeatedly  held  on  the  trial  of  election  petitions  that  the 
declarations  of  voters  against  their  own  votes,  whether  made 
before  or  after  the  votes  were  given,  and  even  though  invali- 
dating their  own  votes  on  the  ground  of  their  having  received 
bribes,  are  admissible  in  evidence,  for  in  a  scrutiny  each  case 
is  considered  a  separate  cause,  in  which  the  supporter  of  the 
vote  under  discussion,  and  the  voter,  are  parties  on  one  side, 
and  the  opposers  of  the  vote  are  the  parties  on  the  other." 

The  rule  as  stated  generally,  and  as  we  think  correctly,  by 
the  courts  in  this  country,  is,  that  after  first  showing  that  a 
person  voted  against  a  contestant,  or  offering  testimony  tend- 
ing to  show  that  he  so  voted,  he  is  considered  a  party  in 
interest  as  against  the  latter,  and  any  declaration  showing  his 
want  of  qualification  to  vote,  is  admissible,  like  those  of  a 
party  made  against  his  own  interest.  But  it  is  held  by  most 
of  the  courts  in  the  United  States  that  such  declarations,  when 
made  some  time  after  the  vote  has  been  cast,  are  not  compe- 
tent: Beardstown  v.  Virginia,  76  111.  34;  81  111.  541;  Abbott 
on  Trial  Evidence,  750;  People  v.  Pease,  27  N.  Y.  45;  84  Am. 
Dec.  268  et  seq.,  notes;  Paine  on  Elections,  sec.  773;  French 
V.  Lighty,  9  Ind.  478. 

The  eighth  exception  shows  that  the  judge  below  was 
guided  by  the  principles  we  have  announced.  It  was  as  fol- 
lows: — 

"The  plaintiff  proved  by  a  witness  that  Bethel  Smith  voted 
for  the  defendant  at  the  election  in  November,  1888.  Plain- 
tiff then  proved  the  declarations  and  acts  of  Bethel  Smith, 
tending  to  prove  that  his  vote  was  illegal,  and  that  he  was 
not  a  duly  qualified  voter,  such  acts  and  declarations  being 
made  at  and  before  the  time  of  voting.  Objected  to  by  the 
defendant.  The  court  overruled  the  objection,  and  stated  that 
it  would  admit  the  declarations  of  an  alleged  illegal  voter 
made  at  the  time  or  before  voting,  but  that  the  plaintiff  must 
prove,  by  other  legal  evidence,  that  such  voter  voted  for  the 
defendant,  and   the   court  would   exclude   any   declarations 
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offered  by  the  plaintiff,  made  by  a  voter  after  the  election. 
Exception  by  defendant."     (Error  and  exception  No.  7.) 

The  ninth  and  tenth  exceptions  are  substantially  the  same 
as  the  eighth.  Counsel,  in  discussing  these  exceptions,  fre- 
quently referred  to  the  competency  of  declarations  as  to  intent, 
bearing  upon  the  question  of  domicile.  Declarations  accom- 
panying and  explaining  any  act  tending  to  throw  light  upon 
the  question  where  the  domicile  of.  the  person  making  it  was, 
and  what  his  intent  as  to  residence  at  a  particular  time  when 
it  was  drawn  in  question,  are  admissible  as  explanatory  of 
the  act,  and  it  is  generally  conceded  now  that  where  such 
declarations  come  within  the  rule  already  stated,  as  invali- 
dating the  right  of  an  elector  who  makes  them  to  vote,  they 
are  admissible,  even  if  not  contemporaneous  with  and  explan- 
atory of  the  act  of  voting,  but  made  previously:  2  Wharton 
on  Evidence,  sec.  938;  Jacob  on  Domicile,  sec.  451;  1  Greenleaf 
on  Evidence,  sec.  108,  and  notes  a  and  c;  1  Wharton  on  Ev- 
idence, sees.  258-268;  Brightly  on  Elections,  p.  113;  Abbott 
on  Trial  Evidence,  107,  and  notes. 

An  honest  elector  who  has  observed  the  law  enjoys  the  privi- 
lege, which  is  entirely  a  personal  one,  of  refusing  to  disclose, 
even  under  oath  as  a  witness,  for  whom  he  voted.  This  rule 
grows  out  of  the  secret-ballot  system,  generally  adopted  in 
this  country  for  the  protection  of  the  voter  and  the  preserva- 
tion of  purity  and  independence  in  the  exercise  of  this  most 
important  franchise.  If  an  illegal  voter  can  claim  the  privi- 
lege at  all,  it  is  because  he  finds  shelter  under  the  very  differ- 
ent principle  that  he  cannot  be  compelled  to  criminate  himself. 
As  between  contestants  for  office,  however,  the  testimony  of 
the  elector,  if  pertinent  and  relevant,  is  always  admissible. 
Neither  contestant  nor  contestee  is  called  upon  to  contend 
for  the  rights  of  a  witness  who  does  not  demand  protection; 
and  if  compelled  to  testify  against  his  will,  it  does  not  follow 
that  testimony,  competent  without  objection  on  his  part, 
should  not  go  to  the  jury  for  what  it  may  be  worth:  People  v. 
Pease,  27  N.  Y.  45;  84  Am.  Dec.  268;  McCrary  on  Elections, 
457,  458,  459.  It  does  not  appear  in  fact  that  the  witness 
Winchester  made  any  objection  whatever  to  answering  the 
question.  We  are  not  to  be  understood  as  disapproving  of 
the  ruling  of  the  judge  upon  the  abstract  question.  It  seems 
there  are  good  reasons  for  sustaining  the  rule  that  the  judge 
who  tries  a  case  may,  in  the  exercise  of  his  discretion,  deter- 
mine certainly,  as  between  contestant  and   contestee,  if  there 
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is  any  evidence  at  all,  how  much  testimony  tending  to  sliow 
the  illegality  of  a  particular  vote  is  sudicient  as  a  foundation 
for  compelling  the  voter  to  tell  for  whom  he  voted.  The  judge 
passes  upon  the  preliminary  evidence  to  show  loss  of  papers 
or  establish  a  conspiracy  before  admitting  proof  of  contents 
in  the  one  case,  and  declarations  of  alleged  conspirators  in  the 
other,  and  his  decision  is  not  reviewable  in  the  appellate  court. 

Where  it  does  not  appear  from  the  direct  testimony  of  the 
foter,  or  any  other  person,  for  what  candidate  he  voted,  there 
is  no  reason  why  circumstantial  evidence  should  not  be  held 
competent  as  tending  to  establish  the  fact,  leaving  the  court 
to  pass  upon  its  sufficiency  at  any  stage  of  its  development  as 
,  foundation  for  compelling  him  to  testify,  and  allowing  the 
jury  to  determine,  upon  all  the  evidence,  in  whose  column  of 
voters  he  should  be  counted.  The  fact  that  a  certain  person 
was  engaged  in  handing  out  tickets  for  the  defendant,  Teague, 
and  for  no  other  person,  and  that  he  gave  tickets  to  one 
Wicker,  and  "  voted  him,"  is  competent,  and  tends  to  show  for 
whom  Wicker  voted.  The  courts  would  not  be  capable  of 
passing  upon  the  relevancy  of  puch  circumstantial  testimony, 
when  oflfered,  if  they  did  not  take  notice  of  the  not  very  com- 
mendable practice  of  supplying  voters  with  tickets  and  lead- 
ing them  to  the  polls,  which  the  witness  described  as  "voting 
him."  The  guidance  of  reason  and  common  sense  must  be 
ignored,  as  a  basis  of  the  rules  of  evidence,  if  Lowery's  con- 
duct were  not  held  to  be  circumstantial  testimony  tending  to 
Fhow  how  Wicker  voted:  McCrary  on  Elections,  sec.  458; 
Paine  on  Elections,  sec.  768;  6  Am.  &  Eng.  Ency.  of  Law, 
430,  and  notes. 

It  was  competent  to  show  that  a  man  who  voted  in  Betha- 
nia  township,  in  Forsyth  County,  under  the  name  of  Ed  Con- 
rad, had  been  a  resident  of  Winston  in  the  spring  before  the 
election,  had  been  indicted  under  the  name  of  Ed  Jones,  and 
had  been  convicted,  and  sentenced  to  imprisonment  for  ninety 
days;  that  he  had  escaped  jail,  and  had  not  lived  in  Bethania 
township  for  two  or  three  years  before  the  election,  but  had 
lived  in  Winston  township  for  that  length  of  time. 

The  identity  of  the  man  being  established,  the  record  of 
his  indictment  and  conviction  was  admissible,  not  to  disqual- 
ify him  for  crime,  but  to  prove  the  fraudulent  voting.  We 
think  that  a  witness  is  competent  to  testify  to  a  fact  of  the  truth 
:)f  which  he  says  that  he  feels  "  reasonably  certain."  That 
was   the   best  impression   of  an  eye-witness,  and   it  ?ya8  not 
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necessary  that  his  recollection  should  be  so  vivid  as  to  exclude 
all  doubt:  1  Greenl.  Ev.  440. 

Exceptions  15  and  16.  —  Exceptions  numbered  15  and  16 
are  stated  in  the  record  as  follows:  — 

The  defendant  next  proceeded  to  prove  by  Robert  Hall  and 
John  Watkins,  and  also  by  fifty  other  witnesses,  that  they 
were  present  at  the  election  at  Winston  precinct,  and  were 
duly  registered;  that  they  were  in  the  line  of  voters,  and  ten- 
dered ballots  with  the  name  of  Milton  E.  Teague  thereon,  for 
sheriff,  to  the  judges  of  election;  that  these  votes  were  chal- 
lenged by  challengers  at  the  polls;  that  the  chief  of  police, 
Maroney,  when  they  were  challenged,  told  them  to  go  and  get 
their  witnesses,  and  return  at  two  o'clock,  the  time  appointed 
to  hear  challenges;  that  said  Maroney  was  in  charge  of  the 
depositions  to  preserve  order,  by  authority  of  all  the  judges  of 
election;  that  said  voters  returned  at  two  o'clock,  but,  owing 
to  the  large  number  of  voters,  said  voters  had  no  opportunity 
during  the  day  to  have  their  challenges  tried,  and  were 
thereby  prevented  from  casting  their  votes,  and  were  left  in 
the  line  when  the  polls  closed. 

The  court  stated  that  it  would  exclude  testimony  as  to  how 
the  voter,  or  witness,  offered  to  vote,  unless  he  actually  voted. 
Defendant  excepted.     (Error  and  exception  No.  15.) 

The  defendant  then  stated,  under  the  ruling  of  the  court, 
that  he  would  not  actually  offer  such  testimony;  but  it  is  con- 
sidered by  the  court  as  offered.  The  defendant  excepted  to 
the  ruling.     (Error  and  exception  No.  16.) 

Judge  Cooley  says  (Constitutional  Limitations,  620,  621): 
"So  it  is  held  that  an  exclusion  of  legal  votes  —  not  fraudu- 
lently, but  through  error  in  judgment  —  will  not  defeat  an 
election,  notwithstanding  the  error  in  such  case  is  one  which 
there  was  no  mode  of  correcting,  even  by  the  aid  of  the  courts, 
since  it  cannot  be  known  with  certainty  afterwards  how  the 
excluded  electors  would  have  voted,  and  it  would  obviously 
be  dangerous  to  receive  and  rely  upon  their  subsequent  state- 
ments as  to  their  intentions,  after  it  is  ascertained  precisely 
what  effect  their  votes  would  have  upon  the  result":  Hartt  v. 
Harvey,  19  How.  Pr.  252;  Webster  v.  Byrnes,  34  Cal.  273; 
State  V.  Judge,  13  Ala.  805;  Krietz  v.  Behrensmeyer,  125  111. 
141;  8  Am.  St.  Rep.  349.  The  law,  as  stated  by  Judge 
Cooley,  seems  to  be  in  accord  with  the  decisions  of  the  Ameri- 
can courts.  Some  of  our  legislative  bodies,  possibly  in  the 
heat  of  partisan  excitement,  have  acted  upon  a  different  prin- 
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ciple.  We  are  the  better  satisfied  as  to  the  propriety  and 
justice  of  applying  the  rule  in  this  case  from  a  review  of  the 
other  testimony,  as  it  appears  in  the  following  extract  taken 
from  the  case  on  appeal. 

Prior  to  the  introduction  of  Robert  Hall  and  John  Watkins, 
the  defendant  had  introduced  H.  X.  Dwire,  who  testified  as 
follows:  — 

That  he  and  J.  S.  White  were  the  Republican  judges  of 
election  at  the  Winston  box,  and  C.  A.  Hall  and  B.  J.  Shep- 
herd were  the  Democratic  judges;  that  the  polls  were  opened 
promptly  at  seven  o'clock  in  the  morning,  and  voting  imme- 
diately began;  that  the  votes  were  received  and  deposited  as 
rapidly  as  possible  from  that  time  until  sunset,  without  inter- 
mission for  dinner;  that  for  an  hour  or  two  in  the  morning 
they  tried  each  challenge  as  it  was  made  by  the  respective 
sides;  that  the  judges,  upon  consultation,  unanimously  de- 
cided that  it  was  better  to  stand  aside  the  challenged  voters, 
and  notified  them  to  return  at  two  o'clock  with  their  witnesses, 
rather  than  to  delay  the  whole  line  to  send  for  witnesses;  that 
under  their  direction,  the  chief  of  police  instructed  the  chal- 
lenged voters,  when  challenged,  to  pass  out,  and  return  with 
their  witnesses,  as  aforesaid;  that  it  was  apparent,  from  the 
largely  increased  registration,  unless  this  was  done,  that  a 
large  number  of  the  qualified  voters  would  not  have  time  to 
vote,  and  this  was  done  solely  to  expedite  the  voting,  and  as 
soon  as  the  challenged  voters  returned  with  their  witnesses 
their  cases  were  heard  as  rapidly  as  possible,  and  that  there 
were  a  number  of  voters  in  line  when  the  polls  closed,  and 
that  there  were  1,206  votes  cast  in  the  Winston  precinct, 
where  all  this  occurred. 

The  defendant  requested  the  judge  to  instruct  the  jury  that 
there  was  not  sufficient  testimony  to  justify  them  in  finding 
that  certain  persons  mentioned  in  the  prayer  were  illegal 
voters.  The  charge  of  the  court  upon  this  point  was  as 
follows:  — 

"The  request  is  made  by  the  defendant  that  the  court 
charge  you  that  there  is  no  evidence,  or  not  sufficient  evi- 
dence, to  warrant  you  in  deducting  from  Teague's  column  the 
votes  of  Thomas  Hanes,  Frank  Fowler,  Thomas  Lee,  George 
Foy,  N.  L.  Young,  Ed  Davis,  Charles  Yokely,  Creed  Hairston, 
James  Brown,  Bob  Moore,  and  William  Holmes. 

"  Where  there  is  no  evidence  tending  to  prove  an  issue,  it 

is  generally  the  duty  of  the  court  so  to  declare;  but  a  separate 
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issue  has  not  been  framed  or  submitted  as  to  each  vote.  The 
evidence  as  to  each  vote  is  simply  so  much  evidence  bearing 
upon  the  only  two  issues  submitted  to  you.  The  plaintiff 
insists  that  there  is  evidence  to  show  said  votes  illegal.  The 
court  declines  to  charge  you  that  there  is  or  is  not  evidence 
showing  the  illegality  of  the  above-named  votes.  Your  com- 
bined recollections  are  better  than  the  court's.  You  have 
taken,  the  court  is  happy  to  observe,  very  copious  notes  of  the 
testimony,  and  the  court  leaves  it  to  you  to  determine  whether 
there  is  any  evidence,  and  if  so,  whether  it  is  sufficient  to 
convince  you  by  a  clear  preponderance  that  the  above-named 
votes  are  illegal,  bearing  in  mind  all  the  rules  of  law  laid 
down  by  the  court." 

The  refusal  to  give  the  instruction  asked,  and  the  substitu- 
tion of  the  foregoing,  were  assigned  as  error  in  the  twenty- 
second  and  twenty-third  exceptions. 

The  testimony  that  the  voter  Hanes  got  his  tickets  at  a 
table  where  "Teague  tickets"  only  were  distributed,  and  from 
the  known  agent  of  the  defendant,  Teague,  and  "came  down 
the  line  within  the  ropes,  and  voted,"  was  sufficient  to  be  sub- 
mitted to  the  jury  as  evidence  that  he  voted  for  the  defendant. 
The  reasons  and  authorities  upon  which  we  reach  this  con- 
clusion have  already  been  given  in  the  discussion  of  the 
exception  growing  out  of  the  testimony  of  Winchester. 

Thomas  Lee,  another  of  the  eleven  mentioned  in  the  prayer 
for  instruction,  told  John  G.  Young,  the  registrar,  when  first 
examined,  that  he  was  born  in  October,  1868,  and  was  therefore 
only  twenty  years  old.  It  is  true  that  a  person  unknown  to 
the  registrar  came  back  with  Lee  and  swore  that  he  was 
twenty-one  years  old.  We  think  that  his  statement  as  to  the 
time  of  his  birth  was  just  such  a  declaration  as  we  have 
already  lield  in  this  case  to  be  admissible  as  to  age.  Bob 
Moore  and  William  Holmes,  if  the  testimony  of  the  witnesses 
as  to  their  respective  declarations  is  to  be  believed,  were  resi- 
dents, the  one  of  Stokes  and  the  other  of  Rowan  County. 

The  testimony  of  N.  L.  Young  and  that  of  Giles  Bason  are 
conflicting  as  to  the  time  when  the  former  came  to  Winston. 
According  to  his  own  testimony,  he  had  no  settled  home  from 
the  time  he  came  from  South  Carolina,  in  1885,  till  his  wife 
died  in  South  Carolina,  in  January,  1887.  He  testifies  that  he 
came  to  Winston  to  live  in  January,  1887,  and  also  to  what  is 
inconsistent  with  that  statement,  that  he  came  to  Wins' on  on 
a  visit  in  the  summer  of  1887,  when  the  other  witness  says 
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he  first  removed  to  that  place  in  the  summer  of  1888,  after 
electioneering  commenced.  If  Young,  being  a  resident  of 
South  Carolina,  came  to  North  Carolina  and  "pastored 
around"  (to  use  his  own  expression),  revisiting  his  old  home 
occasionally,  and  having,  as  described,  no  "settled  home," 
which  we  construe  to  mean  no  fixed  purpose  of  remaining  at 
any  place  to  which  he  went,  till  he  *'  came  to  Winston  to  live," 
tlien  until  that  time  he  was  not  a  resident  of  any  county  in 
North  Carolina,  nor  a  qualified  voter,  until  he  had  remained 
within  the  state  twelve  months  after  coming  animo  manendi. 

Having  instructed  the  jury  very  fully,  clearly,  and  correctly 
as  to  what  were  the  qualifications  essential  to  confer  the  right 
of  suffrage,  we  think  that  the  judge  properly  left  the  jury  to 
determine,  in  view  of  the  fact  that  Young  had  contradicted 
himself  in  a  material  portion  of  his  testimony,  and  was  also 
contradicted  by  another  witness,  whether  he  was  a  qualified 
voter  under  the  rules  laid  down  by  him. 

There  was  testimony  tending  directly  to  show  that  Ed 
Davis  resided  in  Danville,  Virginia,  until  June,  1888,  after 
which  time  he  could  not  have  acquired  the  right  of  a  citizen 
to  vote  by  residence  in  this  state. 

Creed  Hairston's  testimony  tended  to  show  that  he  was  a 
resident  of  Stokes  County,  and  William  Reynolds  stated  ex- 
plicitly that  Hairston  lived  in  Stokes  County.  The  testimony 
of  the  witnesses  Charles  and  Bodenheimmer,  if  believed, 
would  establish  the  fact  that  Charles  Yokely  had  resided  in 
Forsyth  County  only  about  one  month  before  the  election. 

Mr.  Bessent,  the  tax  collector  in  Winston,  who  made  it  his 
business  to  look  up  every  resident  of  Winston,  testifies  that 
Frank  Fowler  was  never  there  till  a  few  months  before  the 
election,  and  never  paid  tax  there;  that  the  witness  saw  him 
buy  a  ticket  for  Clarksville,  Virginia,  on  the  day  following 
the  election,  and  that  he  had  never  been  at  Winston  since. 
We  think  that  this  testimony  was  properly  submitted  to  the 
jury,  to  determine  whether  the  voter  was  qualified  under  the 
general  instruction  given  by  the  court.  The  jury  were  al- 
lowed, properly,  to  say  whether  George  Foy  was  a  resident  of 
Forsyth  County.  He  left  the  home  of  his  parents,  in  Rock- 
ingham, where  he  had  certainly  become  a  resident,  every 
summer,  to  work  in  the  tobacco  factories,  and  left  when  the 
season  was  over.  The  fact  that  he  stated  that  he  considered 
Winston  his  home  did  not  settle  the  question  of  law.  The 
jury  were  at  liberty  to  conclude  from  his  own  statement  that 
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he  had  never  abandoned,  at  any  time,  the  idea  of  returning  to 
his  father's  house  when  the  season  was  over,  and  had  never 
lost  his  right  to  vote  in  Rockingham  County. 

James  Brown  was  challenged  as  a  non-resident  by  Dr. 
Kerner,  and  then  admitted  that  he  came  originally  from 
Virginia,  leaving  his  wife  there,  but,  in  order  to  fix  his  resi- 
dence in  North  Carolina,  went  ofiF  and  returned  with  a  letter 
postmarked  "Kernersville,"  where  he  was  then  proposing  to 
vote,  and  purporting  to  announce  that  his  wife  was  dead 
and  another  person  in  jail,  and  he  could  come  home.  Dr. 
Kerner  testified  that  he  had  practiced  medicine  in  Kerners- 
ville township  for  forty  years,  and  had  never  seen  Brown  till 
he  came  to  the  polls,  and  had  never  seen  him  since.  It  ia 
true  that  another  witness  testified  that  Brown  had  been  a 
resident  of  the  township  for  many  years,  but  was  then  work- 
ing on  a  railroad  in  the  eastern  part  of  the  state;  but  his 
evidence,  if  Dr.  Kerner  was  believed,  was  in  direct  conflict 
with  Brown's  own  statement  and  letter.  It  was  proper  that 
the  jury  should  have  been  left  to  settle  the  question  of 
Brown's  eligibility  as  an  elector  under  the  law  as  explained 
to  them. 

It  is  in  vain  to  attempt  to  protect  any  community,  where 
there  is  a  demand  for  laborers  in  manufacturing  establish- 
ments, on  railroads  in  process  of  construction,  and  where  an 
increased  number  are  needed  in  the  fall  season,  when  the 
crops  are  being  gathered,  against  an  influx  of  tramps  imported 
in  the  excitement  of  a  canvass  for  office,  unless  juries  are 
allowed  to  consider  every  circumstance  that  tends  to  show 
fraudulent  practices  by  which  residents  of  other  counties  or 
states,  or  residents  of  this  state  who  have  not  yet  acquired 
the  elective  franchise,  are  allowed  to  defeat  the  will  of  a 
majority  of  the  qualified  voters,  just  as  it  is  competent  to 
admit  every  circumstance  tending  to  prove  or  disprove  the 
allegation  that  the  execution  of  a  deed  was  procured  by  fraud. 
The  presumption  is  in  favor  of  the  validity  of  a  deed  executed 
with  all  of  the  forms  of  law,  but  it  can  be  rebutted  by  proving 
fraud  to  the  satisfaction  of  a  jury.  So  when  an  elector  is  al- 
lowed to  deposit  his  ballot,  the  burden  is  on  one  who  questions 
its  validity  to  show,  by  a  preponderance  of  testimony,  the 
truth  of  such  facts  or  circumstances  as  are  relied  upon  to 
establish  the  disqualification.  His  honor's  instruction  was, 
in  this  respect,  therefore,  correct. 

The  charge  given  upon  this  subject  was  properly  substituted 
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for  that  asked,  and  upon  the  refusal  to  give  which  exception 
19  is  based. 

The  defendant  does  not  contend  that  the  court  could  not 
proceed  to  judgment  upon  the  issues  submitted  and  the  re- 
sponses to  them;  nor  is  it  insisted  that  the  defendant  has  lost, 
the  opportunity,  on  account  of  the  form  of  the  issues,  to  pre- 
sent to  the  court  below,  and  on  appeal  for  review  here,  any 
view  of  the  law  applicable  to  the  evidence.  Subject  to  these 
two  objections,  the  form  and  number  of  the  issues  that  arise 
out  of  the  pleadings  must  be  determined  by  the  judge  who 
tries  the  case,  in  the  exercise  of  a  sound  discretion:  Emry  v. 
Raleigh  etc.  R.  R.  Co.,  102  N.  C.  224;  McAdoo  v.  Richmond  etc. 
R.  R.  Co.,  105  N.  C.  140. 

We  think  that  the  judge  correctly  interpreted  and  explained 
the  law  requiring  a  voter  to  procure  a  certificate  when  he  re- 
removes  from  one  township  to  another.  The  constitution 
(art.  6,  sec.  2)  contemplated  the  enactment  of  registration 
laws,  passed  with  a  view  to  prevent  fraud,  and  the  disqualifi- 
cation of  even  bona  fide  residents  or  citizens  who  refuse  or  ne- 
glect to  comply  with  reasonable  requirements  intended  for  the 
purpose  mentioned. 

We  concur  with  the  court  below  in  the  construction  given 
to  the  registration  law,  that  any  registration  that  takes  place 
on  the  day  of  election  is  invalid  and  illegal,  unless  the  voter 
becomes  of  age  on  that  day,  or  shows  the  judges  of  election 
that,  for  any  other  good  reason  (as  to  which  the  judges  of 
election  are  to  determine),  he  has  become  entitled  to  vote. 

If  the  registrar  receives  a  certificate  of  removal  outside  of 
the  township  for  which  he  is  acting,  administers  the  proper 
oath  to  the  voter,  and  enters  his  name  on  the  registration-book 
after  his  return  home,  though  he  did  not  have  the  said  book 
with  him,  the  registration  is  valid.  His  honor  did  not  err  in 
instructing  the  jury  that  such  was  the  proper  construction  of 
section  2681  of  the  code. 

We  do  not  deem  it  necessary  to  discuss  at  length  the  in- 
struction that  gave  rise  to  exception  No.  31.  It  needs  no 
argument,  in  view  of  the  interpretation  we  have  given  to  the 
constitution  (art.  6,  sees.  1,  2),  and  the  registration  laws, 
enacted  in  pursuance  of  its  provisions,  to  prove  that  one  whose 
true  residence  is  in  one  township  is  not  a  qualified  voter  of 
another,  where,  after  escaping  from  prison,  he  is  hiding  as  a 
fugitive  from  justice. 

There  is  abundant  evidence  of  patience,  fairness,  learning, 
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ind  ability  in  the  conduct  of  the  trial  and  exposition  of  the 
law  by  the  judge  below,  and  upon  a  careful  review  of  all  the 
exceptions  to  his  rulings  and  his  charge,  we  find  no  error  of 
which  the  defendant  can  justly  complain. 
Judgment  aflSrmed.  

Jury  —  Challenge  to  the  Array.  — The  fact  that  a  sheriff  who  returns 
the  jury  is  a  brother  of  one  of  the  parties  is  a  good  cause  to  challenge  the  ar* 
ray:  Munaliower  v.  PaUoH,  10  Serg.  &  R.  334;  13  Am.  Dec.  678. 

Elections  —  Qualifications  of  Voters.  —  As  to  the  nature  of  the  oath  of 
allegiance  and  the  manner  of  making  a  declaration  of  intention  to  become  a 
citizen,  see  Andrea  v.  Circuit  Judge,  77  Mich.  86.  The  qualifications  of  school 
electors  are  not  identical  with  those  of  ordinary  electors  under  the  constitu- 
tion: Belles  V,  Burr,  76  Mich.  1.  But  no  provisions  being  made  for  allowing 
women  to  vote  for  sciiool  officers  only  at  elections  where  school  and  other 
officers  are  to  be  elected,  their  right  to  vote  cannot  be  exercised,  even  though 
at  elections  for  school  officers  alone  they  might  vote:  Gilkey  v.  McKinley,  75 
Mich.  643.  Every  citizen  of  a  county  need  not  necessarily  be  an  elector,  but 
every  elector  must  be  a  citizen  of  the  county  in  which  he  resides  and  seeks  to 
vote:  Afidrews  v.  Probate  Judge,  74  Mich.  278.  A  residence  of  twelve 
months  in  the  state  and  six  months  in  the  county  is  necessary  to  entitle  one 
to  vote  for  county  officers  in  Texas:  Little  v.  State,  75  Tex.  617.  For  a 
discussion  of  the  qualifications  necessary  to  make  one  a  voter  according  to 
law,  see  Kellogg  v.  Hickman,  12  Col.  257;  Kreilz  v.  Behvensmeyer,  125  111.  141; 
8  Am.  St.  Rep.  349,  and  note.  Temporary  absence  will  not  disqualify  a 
voter  on  the  ground  of  a  change  of  domicile:  Davis  v.  State,  75  Tex.  421.  Dec- 
larations of  a  voter,  made  subsequent  to  the  election,  are  not  competent  to 
prove  him  disqualified  as  an  elector  in  such  election:  Kreitz  v.  BeJirensmeyer, 
125  111.  141;  8  Am.  St.  Rep.  349;  Davis  v.  State,  75  Tex.  421. 

Elections  —  Evidence  to  Show  for  Whom  a  Ballot  was  Cast.  — The 
ballots  themselves  constitute  the  best  evidence  of  the  intention  of  those  who 
cast  them:  Andrews  v.  Probate  Judge,  74  Mich.  278;  Gibson  v.  Supervisors,  SO 
Cal.  359;  Dixon  v.  Oir,  49  Ark.  238;  4  Am.  St.  Rep.  42;  HaHman  v.  Young, 
17  Or.  150;  11  Am.  St  Rep.  787,  and  extended  note  798-800.  A  ballot  must 
be  interpreted  according  to  the  ordinary  rules  which  apply  to  the  construc- 
tion of  written  instruments:  Davis  v.  Slate,  75  Tex.  421.  Compare  Broinn  v. 
McCollum,  76  Iowa,  479;  14  Am.  St.  Rep.  228,  and  particularly  cases  cited  in 
note.  Where  the  names  of  both  candidates  were  printed  upon  the  ballot, 
and  across  and  above  the  upper  name  a  pencil-mark  was  drawn,  erasing  the 
first  initial  of  the  name  and  touching  the  next,  the  pencil-mark  was  consid- 
ered as  having  erased  the  upper  name;  Davvi  v.  State,  75  Tex.  421.  Elec- 
tors may  testify  as  to  whom  they  voted  for,  but  ciinnot  be  compelled  to  do 
80  if  they  insist  upon  their  privilege  of  the  secrecy  of  the  ballot:  Dixon  v. 
Orr,  49  Ark.  238;  4  Am.  St.  Rep.  42,  and  note.  But  the  secrecy  of  the  bal- 
lot  is  for  the  lawful  voter  merely,  and  an  illegal  voter  may  be  required  to 
disclose  for  whom  be  voted:  State  v,  Kraft,  18  Or.  551. 

Elections,  Burden  of  Proof  in  Conte.sts  of. — The  contestant  must 
show  not  only  that  the  votes  were  illegal,  but  also  that  they  were  cast  for  the 
contestee:  Russell  v.  McDowell,  83  Cal.  70.  A  ballot  is  ordinarily  presumed 
to  be  legal  and  to  have  been  legally  cast:  Gumm  v.  Hubbard,  97  Mo.  311;  10 
Am.  St.  Rep.  312.     The  burden  of  proof  is  upon  the  contestant  to  show  that 
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the  ballots  in  evidence  are  the  identical  ones  cast  at  the  election:  Fenton  v. 
Scott,  17  Or,  189;  11  Am.  St.  Rep.  801,  and  note.  Where  fraud  is  practiced  at 
a  particular  precinct,  the  entire  vote  of  such  precinct  may  be  rejected;  but 
while  the  legal  votes  cast  are  not  invalidated  by  the  fraud,  the  burden  is 
upon  him  claiming  them  to  prove  them:  Lloyd  v.  Sullivan^  9  Mont.  578. 

Elections  —  Registration  of  Voters.  —  Registration  is  essential  to  a 
citizen's  exercise  of  his  right  to  vote,  and  possessing  the  otiier  legal  qualifica- 
tions, registration  duly  made  is  prima  facit  evidence  of  his  electoral  right: 
Hampton  v.  Watdrop,  104  N.  O.  453.  It  is  not  sufficient  reason  to  deprive  a 
qualified  voter  of  his  vote  that  another  has  been  registered  who  ought  not 
to  have  been,  and  has  no  right  to  vote:  De  Ben-y  v.  NicJiolson,  102  N.  C.  465; 
1 1  Am.  St.  Rep.  767,  and  note  as  to  the  efifect  of  the  registration  law  upon 
the  qualifications  of  electors.  A  failure  to  comply  with  the  registration  law 
invalidates  an  election:  State  v.  Harrison,  98  Mo.  426. 

Elections,  Complaint  in  Contests  of.  —  A  complaint  in  an  election 
contest  is  sufficient  in  substance  if  it  follows  the  statute  prescribing  what  its 
contents  shall  be:  Burke  v.  Perry,  26  Neb.  414;  and  it  need  not  show  the 
names  of  the  persons  whose  ballots  are  alleged  to  have  been  improperly 
counted:  Kreilz  v.  Behrensmeyer,  125  111.  141;  8  Am.  St.  Rep.  349.  Persons 
having  interests  adverse  to  the  contestant  must  be  made  parties  to  the  con- 
test: Burke  v.  Perry,  26  Neb.  415.  The  complaint  should  be  filed  at  the  first 
term  of  court  next  after  the  election,  in  an  adjoining  circuit,  where  the  con- 
test is  of  an  election  of  a  circuit  judge;  but  it  may  be  presented  to  the  judge 
of  snob  circuit  in  vacation:  Higbee  v.  Ellison,  92  Mo.  13. 
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Cbikinai.  Law  —  Husband's  Ati'empt  to  Commit  Rape  on  his  Wifb.  — 
A  husband  who,  under  menace  of  death  to  both  parties  in  case  of  re- 
fusal, and  by  presenting  a  loaded  gun  at  both  parties,  constrains  his 
wife  to  submit  and  a  man  co  undertake  an  attempted  sexual  connection, 
is  guilty  of  an  attempt  to  commit  rape. 

Indictment  for  an  assault,  with  intent  to  commit  rape. 

Theodore  F.  Davidson,  attorney-general,  for  the  state. 

Shepherd,  J.  Ordinarily,  precedent  is  grateful  to  the  ju- 
dicial mind,  as  something  approved  and  steadfast  on  which  it 
may  rest  with  confidence;  but  sometimes  cases  arise  of  such 
exceptional  enormity  that,  for  the  fair  name  of  humanity,  the 
judge  would  hope  to  find  no  counterpart  in  criminal  annals. 
We  incline  to  believe  that  the  case  under  consideration  is  one 
of  such  bad  eminence.  Unmatched  in  iniquity  as  it  appears 
to  be,  it  is  hoped,  however,  that  the  application  of  a  few  ele- 
mentary principles  will  harmonize  the  conclusion  to  which 
we  have  arrived,  not  only  with  our  moral  conceptions  of  what 
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fihould  be  the  law,  but  also  with  its  strict  formal  adminis- 
tration. 

The  facts  are  abhorrently  simple.  The  white  husband  of  a 
white  wife,  under  menace  of  death  to  both  parties  in  case  of 
refusal,  and  supporting  his  threat  by  a  loaded  gun  held  over 
the  parties,  constrains  a  colored  man  to  undertake  and  his 
wife  to  submit  to  an  attempted  sexual  connection.  The  de- 
tails of  this  shocking  transaction  are  so  disgusting  that  we 
will  not  stain  the  pages  of  our  reports  with  their  particular 
recital.  Suffice  it  to  say  that,  under  the  coercion  of  the  de- 
fendant, Lowery,  the  colored  man,  did  actually  make  the 
attempt.  Indeed,  he  did  everything  necessary  to  constitute 
the  crime  of  rape,  except  actual  penetration.  Fortunately, 
the  fright  and  excitement  rendered  him  incapable  of  consum- 
mating the  outrage,  which,  as  we  understand  the  case,  he 
would  otherwise  have  perpetrated;  and  alike  fortunately,  at 
perhaps  the  critical  moment,  the  gun  discharging  itself  in  the 
hands  of  the  unnatural  husband,  the  enforced  assailant  was 
enabled  to  eflfect  his  escape. 

Under  the  laws  of  this  state,  the  offense  of  an  assault  with 
intent  to  commit  rape,  although  subject  to  very  severe  punish- 
ment, is  technically  a  misdemeanor,  and  there  being  no  degrees 
in  this  class  of  crimes,  it  must  follow  that  if  the  defendant  is 
guilty  at  all,  he  must  be  guilty  as  a  principal.  The  defendant 
strangely  insists  that  he  is  not  guilty,  because  he  is  the  hus- 
band of  the  prosecutrix,  and  he  relies,  as  a  defense,  upon  the 
marital  relations,  the  duties  and  obligations  of  which  he  has, 
by  all  the  laws  of  God  and  man,  so  brutally  violated. 

In  our  opinion,  in  respect  to  this  offense,  he  stands  upon 
the  same  footing  as  a  stranger,  and  his  guilt  is  to  be  deter- 
mined in  that  light  alone.  The  person  of  every  one  is,  as  a 
rule,  jealously  guarded  by  the  law  from  any  involuntary  con- 
tact, however  slight,  on  the  part  of  another.  The  exceptions, 
as  in  the  case  of  a  parent,  or  one  in  loco  parentis,  moderately 
•chastising  a  child  {State  v.  Harris,  63  N.  C.  1),  or  a  school- 
master a  pupil  {State  v.  Pendergrass,  2  Dev.  &  B.  365;  31  Am. 
Dec.  416;  and  Boyd  v.  State,  88  Ala.  169;  16  Am.  St.  Rep.  31), 
are  strict  and  rare.  It  was  at  one  time  held  in  pur  state  that 
the  relation  of  husband  and  wife  gave  the  former  immunity,  to 
the  extent  that  the  courts  would  not  go  behind  the  domestic 
curtain  and  scrutinize  too  nicely  every  family  disturbance, 
€ven  though  amounting  to  an  assault:  State  v.  Rhodes,  Phill. 
<N.  C.)  453;  98  Am.  Dec.  78.    But  since  State  v.  Oliver,  70  N.  C. 
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60,  and  subsequent  cases,  we  have  refused  "  the  blanket  of  the 
dark  "  to  these  outrages  on  female  weakness  and  defenseless- 
ness.  So  it  is  now  settled  that,  technically,  a  husband  cannot 
commit  even  a  slight  assault  upon  his  wife,  and  that  her  person 
is  as  sacred  from  his  violence  as  from  that  of  any  other  person. 
It  is  true  that  he  may  enforce  sexual  connection,  and,  in  the 
exercise  of  this  marital  right,  it  is  held  that  he  cannot  be 
guilty  of  the  offense  of  rape.  But  it  is  too  plain  for  argument 
that  this  privilege  is  a  personal  one  only.  Hence  if,  as  in 
Lord  Audley's  Case,  3  How.  St.  Tr.,  the  husband  aids  and 
abets  another  to  ravish  his  wife,  he  may  be  convicted  as  if 
he  were  a  stranger.  The  principle  is  thus  tersely  expressed 
by  Sir  Matthew  Hale:  "For  though  in  marriage  she  hath 
given  up  her  body  to  her  husband,  she  is  not  to  be  by  him 
prostituted  to  another":  Hale  P.  C.  629;  2  Bishop  on  Criminal 
Law,  1135;  3  How.  St.  Tr.  401. 

It  thus  appearing,  we  think,  beyond  all  question,  that  the 
defendant  in  this  indictment  is  to  be  regarded  as  a  stranger, 
we  will  further  consider  the  case  in  that  aspect  alone. 

It  is  contended  that  as  Lowery  acted  under  coercion,  and 
was  for  that  reason  excusable,  there  was  no  intent  to  commit 
rape,  and  therefore  the  defendant  cannot  be  convicted.  It 
will  be  observed  that  the  intent  of  Lowery  to  commit  the 
offense  is  not  determined  alone  by  the  presumption  that  every 
one  is  presumed  to  intend  the  natural  consequences  of  his 
act;  but  he  testifies  that  he  did  actually  attempt  to  have 
sexual  connection.  Here,  then,  we  have  a  specific,  actual 
intent  to  commit  the  foul  deed,  and  can  it  be  that  he  who 
constrains  the  will  of  another  to  commit  such  a  crime  is  to 
be  permitted  to  shield  himself  upon  the  ground  tliat  there 
was  an  entire  absence  of  criminal  intent  ?  If  this  be  true, 
then  one  who  coerces  another  to  shoot  down  a  third  person  in 
cold  blood  is  not  guilty  of  murder,  because  there  is  no  intent 
for  which  the  person  doing  the  shooting  is  criminally  respon- 
sible. The  law,  in  such  a  case,  couples  the  act  of  the  instru- 
ment with  the  intent  of  the  instigator,  and  in  this  way  he  is 
held  guilty  of  murder.  And  this  is  true,  also,  where  the  in- 
strument is  under  the  age  of  seven,  and  conclusively  presumed 
to  be  incapable  of  having  any  criminal  intent.  So,  too,  if  one 
is  indicted  under  our  statute  for  shooting  at  a  railroad  train, 
with  intent  to  injure  it,  and  it  appears  that  he  coerced  another 
to  do  the  shooting,  can  it  with  reason  be  said  that  he  is  not 
guilty  because  his  instrument  did  not  have  an  intent  to  inflict 
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any  injury?  These  and  other  examples  which  we  could  cite 
from  our  reports  well  illustrate  the  principle  upon  which  our 
case  depends,  and  especially  is  this  so  when,  as  we  have  said, 
the  specific  intent  is  expressly  shown  by  the  testimony.  We 
are  clearly  of  the  opinion  that  the  unlawful  act  committed  in 
pursuance  of  the  combined  intents  of  the  defendant  and  his 
enforced  instrument  are  amply  sufficient  to  sustain  the  con- 
viction. 

While  placing  our  decision  upon  this  ground,  we  are  not 
prepared  to  say  that,  under  the  circumstances,  Lowery  would 
have  been  excusable  had  he  completed  the  ofiFense,  We  leave 
this  an  open  question,  remarking,  however,  that  the  tabula  in 
naufragio  of  Lord  Bacon  has  been  well-nigh  submerged  by 
judicial  and  critical  casuists:  See  Wharton  on  Criminal  Evi- 
dence, sees.  560,  561,  and  notes  to  second  edition;  United  States 
V.  Holmes,  1  Wall.  Jr.  1;  see  also  Coleridge,  C.  J.,  in  the  case 
of  The  Migniotte,  decided  in  1884.  But  mark  the  diversity. 
There  the  displaced  struggler  for  life  was,  by  clinging  to  the 
plank,  insufficient  for  two,  as  much  attacking  his  companion 
in  shipwreck  as  if  he  were  firing  at  him  with  a  pistol.  In  our 
case,  the  victim  is  entirely  innocent,  in  no  way  threatening, 
by  her  act  or  deed,  any  harm  to  the  attempted  ravisher.  In 
this  view  of  the  case,  let  us  briefly  refer  to  the  authorities. 

In  Broom's  Legal  Maxims,  17,  18,  it  is  said:  "In  accord- 
ance with  the  legal  principle,  necessitas  inducit  privilegium, 
the  law  excuses  the  commission  of  an  act  prima  facie  crimi- 
nal, if  such  act  be  done  involuntarily,  and  under  circumstances 
which  show  that  the  individual  doing  it  was  not  really  a  free 
agent.  Thus  if  A,  by  force,  takes  the  hand  of  B,  in  which  is 
a  weapon,  and  therewith  kills  C,  A  is  guilty  of  murder,  but  B 
is  excused;  though  if  merely  moral  force  be  used,  as  threats, 
duress  of  imprisonment,  or  even  an  assault,  to  the  peril  of  his 
life,  in  order  to  compel  him  to  kill  C,  this  is  no  legal  excuse." 
For  this  is  cited  1  Hale  P.  C.  434,  which  seems  to  be  entirely 
in  point.  East,  in  his  Pleas  of  the  Crown  (vol.  1,  p.  294), 
undertakes  to  argue  that  "if  the  commission  of  treason  may 
be  extenuated  by  the  fear  of  present  death,  there  seems  to  be 
no  reason  why  homicides  (or  any  of  the  other  capital  offenses, 
of  course)  may  not  also  be  mitigated  upon  the  like  considera- 
tions of  human  infirmity  ":  Bishop  on  Criminal  Law,  348. 
To  this,  however,  an  answer  is  found  in  4  Blackstone,  30,  where 
he  says:  "In  time  of  war  or  rebellion,  a  man  may  be  justified 
in  doing  many  treasonable  acts  by  compulsion  of  the  enemy, 
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or  rebels,  which  would  admit  of  no  excuse  in  the  time  of 
peace.  This,  however,  seems  only,  or  at  least  principally,  to 
hold  as  to  positive  crimes  so  created  by  the  laws  of  society, 
and  which,  therefore,  society  may  excuse,  but  not  as  to  natu- 
ral oflfenses  so  declared  by  the  law  of  God And  there- 
fore, though  a  man  may  be  violently  assaulted,  and  hath  no 
other  possible  means  of  escaping  death  but  by  killing  an  in- 
nocent person,  this  fear  and  force  shall  not  acquit  him  of  mur- 
der; for  he  ought  rather  to  die  himself  than  escape  by  the 
murder  of  an  innocent."  If  this  be  so,  and  the  crime  of  rape 
is  considered  so  heinous  as  to  be  punishable  in  the  same  way 
as  murder,  it  would  seem  that  "  human  infirmity"  ought  not 
to  be  tolerated  by  our  laws  to  the  extent  of  excluding  one  for 
the  violation  of  female  virtue  on  the  plea  of  danger  to  himself, 
however  great  or  imminent.  For  the  reasons  first  stated,  we 
think  that  the  ruling  of  his  honor  was  correct,  and  that  there 
is  no  error.                              

Merbimoit,  C.  J.,  dissented,  and  expressed  as  his  opinion  that,  in  the  na- 
ture of  the  marriage  relation,  the  husband  himself  cannot  commit  rape,  nor 
an  assault  with  intent  to  commit  rape,  upon  hia  wife.  He  can  commit  either 
of  the  crimes  against  his  wife  by  procuring,  aiding,  abetting,  or  encouraging 
another  to  commit  them,  or  either  of  them,  and  his  guilt,  in  such  case,  de- 
pends  entirely  upon  the  perpetration  of  the  offense  by  a  third  party.  In  the 
present  case,  there  was  no  intent  on  the  part  of  the  third  party  to  commit 
either  of  these  crimes,  and  such  intent  was  an  essential  element  of  the  crime, 
and  for  this  reason  the  husband  is  not  guilty  of  the  crime  charged  in  the  in* 
dictment.  He  ia,  however,  chargeable  with  having  committed  an  assault 
with  a  deadly  weapon,  and  with  intent  to  kill,  both  upon  his  wife  and  the 
third  person.  It  is  urged  that  the  punishment  for  the  last-named  crime  is 
not  adequate;  but  that  is  no  argument.  The  courts  have  nothing  to  do  with 
the  punishment  of  criminals  further  than  to  impose  the  punishment  for  the 
crime  as  fixed  and  imposed  by  law. 

Rapb.  —  A  husband  may  be  accessary  to  the  crime  of  rape  upon  his  own 
wife:  Note  to  Smith  v.  State,  80  Am.  Dec.  363;  People  v.  Chapman,  62  Mich. 
280;  4  Am.  St.  Rep.  857. 
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Innkeepers  —  Right  to  Exclude  Drummers.  —  An  innkeeper  need  not  ad- 
mit and  has  power  to  prohibit  the  entrance  of  any  person  or  class  of 
persons  into  his  home  for  the  purpose  of  plying  his  guests  with  solici- 
tations for  patronage  in  their  business;  and  the  guest  has  a  positive 
right  to  demand  of  the  host  such  protection  as  will  exempt  him  from 
annoyance  by  persons  who  intrude  upon  him,  without  invitation  and 
without  welcome,  to  subject  him  to  torture  by  a  display  of  their  goods, 
or  a  recommendation  of  their  nostrums  or  business. 

Innkeepers.  —  Guests  op  a  Hotel,  and  Travelers  or  Other  Persons 
entering  it  with  the  bona  fide  intent  of  becoming  guests,  cannot  be  law- 
fully prevented  from  going  in,  or  be  put  out  by  force  after  entrance, 
provided  they  are  able  to  pay  the  charges,  and  tender  them  if  requested 
by  the  landlord,  unless  they  are  persons  of  bad  or  suspicious  character, 
vulgar  habits,  or  so  objectionable  to  patrons  of  the  house,  on  account  of 
race,  that  it  would  injure  the  business  to  admit  them  to  all  portions  of 
the  hotel,  or  unless  they  attempt  to  take  advantage  of  the  freedom 
thereof  to  injure  the  landlord's  chances  of  profit  derived  either  from  his 
inn,  or  any  other  business  incidental  to  or  connected  with  its  manage- 
ment, and  constituting  a  part  of  the  provision  for  the  wants  or  pleasure 
of  his  patrons. 

Innkeepers —  Who  mat  be  Excluded  from  Hotel.  —  When  persons,  un- 
objectionable on  account  of  character  or  race,  enter  a  hotel,  not  aa 
guests,  but  intent  on  pleasure  or  profit,  to  be  derived  from  intercourse 
with  its  inmates,  they  are  there,  not  of  right,  but  under  an  implied  li- 
cense, that  may  be  revoked  at  any  time  by  the  innkeeper,  who  may  ex- 
pel, without  unnecessary  force,  all  who  have  not  acquired  rights  growing 
out  of  the  relation  of  guest,  and  must  expel  all  who,  by  their  conduct, 
create  a  nuisance,  and  prove  an  annoyance  to  his  patrons. 

Innkeepers.  —  Regulation,  made  by  an  innkeeper,  that  proprietors  of 
livery-stables,  and  their  agents  or  servants,  shall  not  be  allowed  to  en- 
ter his  hotel  for  the  purpose  of  soliciting  patronage  for  their  business 
from  his  guests,  is  a  reasonable  one;  and  after  notice  to  desist,  a  person 
violating  it  may  be  lawfully  expelled  from  the  house,  if  excessive  force 
is  not  used  in  ejecting  him. 

Innkeeper  may  Establish  Li  very- stable.  News-stand,  Barber-shop,  or 
Laundry  in  connection  with  his  hotel,  and  exclude  all  who  come  so- 
liciting such  business;  or  he  may  contract  with  the  proprietor  of  a  livery- 
stable  in  the  vicinity  to  secure  for  the  latter,  so  far  as  he  legitimately 
can,  the  patronage  of  his  guests  in  that  line  for  a  per  centum  of  the  pro- 
ceeds derived  from  such  business  with  the  patrons  of  his  house.  He  may 
then  make,  and  after  personal  notice  to  violators  enforce,  a  rule  excluding 
from  his  hotel  the  agents  and  representatives  of  other  livery-stables 
who  enter  to  solicit  the  patronage  of  his  guests;  and  where  one  has  per- 
sisted in  visitmg  the  hotel  for  that  purpose,  after  notice  to  desist,  he  may 
use  sufficient  force  to  expel  him,  upon  his  refusal  to  leave,  and  may  eject 
him,  even  though  on  a  particular  occasion  he  may  have  entered  for  a 
lawful  purpose,  if  he  does  not  disclose  it  when  requested  to  leave,  and 
has  in  fact  been  soliciting  the  patronage  of  guests. 

Innkeeper  —  Right  to  Eject  Party  not  Guest.  —  An  innkeeper  has  a 
right  to  request  a  party  who  visits  his  inn,  not  as  a  guest  or  on  business 
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with  gnests,  to  depart,  and  if  he  refuses,  the  innkeeper  may  gently  lay 
his  hands  npon  him  to  lead  him  ont,  and  if  he  resists,  employ  sufficient 
force  to  eject  him.  For  so  doing  he  can  justify  on  a  prosecution  for  as> 
sault  and  battery. 

Innkeepers  —  Right  to  Discbiminatk  against  Drummbbs.  —  An  inn- 
keeper may  make  a  valid  contract  for  a  valuable  consideration  with  a 
certain  livery-stable  keeper,  and  give  him  the  exclusive  right  to  remain 
in  the  hotel  and  solicit  patronage  from  the  guests,  and  such  innkeeper 
may  expel,  without  unnecessary  force,  the  agent  of  a  rival  stable,  who, 
after  notice  to  desist,  persists  in  soliciting  patronage  from  the  guests; 
nor  is  his  right  to  expel  such  agent  forfeited  by  failing  to  order  the 
agent  of  another  stable  out  of  the  hotel,  when  found  soliciting  patronage 
therein  after  having  received  notice  to  desist. 

Innkkepers. — Regulation  Adofied  by  an  Innkeeper  that  "no  livery- 
man or  agent  of  any  transportation  or  baggage  company,  no  washer* 
woman  or  sewing-woman  not  connected  with  the  house,  or  loafer  or 
lounger  or  objectionable  person,  will  be  allowed  in  the  hotel,"  is  reason- 
able and  valid. 

Assault.  Joseph  Weaver,  the  prosecuting  witness,  testi- 
fied that  a  Mr.  Dawson,  a  guest  at  defendant's  hotel,  called 
him  to  supply  horses  from  a  livery-stable  for  which  he  was 
agent.  Witness  went  to  the  porch  of  the  hotel.  When  de- 
fendant asked  him  to  get  off,  he  replied  "all  right,"  and 
started  to  get  off,  when  defendant  pushed  him,  and,  to  pre- 
vent injury  to  himself,  he  caught  the  railing.  Witness  did 
not  know  whether  defendant  knew  that  he  was  soliciting  for 
a  livery-stable  or  not,  but  defendant  had  previously  notified 
him  not  to  go  on  the  grounds  of  the  hotel,  and  had  told  him 
that  when  he  had  livery  business  to  transact  with  guests  of 
the  hotel  to  go  to  the  back  part  thereof,  to  a  place  designated 
for  his  business.  He  had  been  notified  by  defendant  to  keep 
off  the  porch  of  the  hotel,  where  he  was  standing  at  the  time 
of  the  alleged  assault.  The  defendant  introduced  the  follow- 
ing rule  and  regulation  of  his  hotel,  which  had  been  approved 
by  the  municipal  authorities:  "  No  livery-man  or  agent  of  any 
transportation  or  baggage  company,  no  washer-woman  or 
eewing-woman  not  connected  with  the  house,  or  loafer  or 
lounger  or  objectionable  person,  will  be  allowed  in  the  hotel." 
He  then  testified  that  he  was  manager  of  the  hotel  in  ques- 
tion, and  that  the  prosecuting  witness,  on  the  day  of  the 
alleged  assault,  was  on  the  porch  of  his  hotel;  that  he  told 
him  to  go  away  and  stay  at  the  place  designated  for  livery- 
men; that  he  did  not  go,  when  witness  put  his  hands  gently 
upon  him,  using  no  more  force  than  was  necessary  to  remove 
him  from  the  porch;  that  witness  kept  two  persons  employed 
whose  business  it  was  to  receive  orders  from  guests  to  livery- 
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men,  and  that  it  was  their  duty  to  transact  business  at  the 
place  designatod,  back  of  the  hotel;  that  the  prosecuting  wit- 
ness knew  of  this,  as  well  as  of  the  other  rules  of  the  hotel, 
and  was  on  the  porch  in  violation  thereof;  that  he  was  often 
there  creating  disturbances,  and  committing  a  nuisance  after 
being  warned  not  to  come  there.  Witness  also  testified  that 
he  had,  some  time  before,  made  a  contract  with  one  Sevier  to 
do  the  livery  business  for  the  hotel,  and  was  to  receive  ten 
per  cent  from  him  of  the  proceeds  of  such  business.  Witnesp 
was  corroborated  in  his  testimony  by  that  of  other  witnesses. 
E.  C.  Chambers  testified  that  he  was  a  livery-stable  keeper, 
and  had  received  the  same  notice  to  desist  from  soliciting 
patronage  at  the  hotel  as  that  received  by  the  prosecuting 
witness,  but,  nevertheless,  has  continued  so  to  solicit,  and  had 
not  been  ejected  from  the  hotel,  or  ordered  to  leave.  Verdict 
of  guilty,  and  defendant  appealed. 

D.  Schenck,  H.  A.  Gudger,  J.  B.  Batchelor,  and  John  Devereux, 
Jr.,  for  the  appellant. 

Theodore  F.  Davidson^  attorney -general,  and  G.  A.  Shuford, 
for  the  state. 

Avery,  J.  It  was  formerly  held  by  the  courts  of  England 
that  where  an  innkeeper  allured  travelers  to  his  tavern  by  hold- 
ing himself  out  to  the  public  as  ready  to  entertain  them,  and 
then  refused  to  receive  them  into  his  house  when  he  had  room 
to  accommodate  them,  and  after  they  had  tendered  the  money 
to  pay  their  bills,  he  was  liable  to  indictment.  But  this  doc- 
trine, says  Bishop,  has  little  practical  effect  at  this  time, 
being  rather  a  relic  of  the  past  than  a  living  thing  of  the  pres- 
ent; 1  Bishop  on  Criminal  Law,  sec.  532;  Rex  v.  Lewellyn,  12 
Mod.  Rep.  445.  In  a  dictum  in  State  v.  Mathews,  2  Dev.  &  B. 
424,  this  old  principle  was  stated  with  some  qualification,  viz., 
"  that  all  and  every  one  of  the  citizens  have  a  right  to  demand 
entertainment  of  a  public  innkeeper,  if  they  behave  themselves 
and  are  willing  and  able  to  pay  for  their  fare;  and  as  all  have 
a  right  to  go  there  and  be  entertained,  they  are  not  to  be 
annoyed  there  by  disorder,  and  if  the  innkeeper  permits  it,  he 
is  subject  to  be  indicted  for  a  nuisance":  Rommel  v.  Schmri' 
bacher,  120  Pa.  St.  579;  6  Am.  St.  Rep.  732.  The  duty  and 
legal  obligation  resting  upon  the  landlord  is  to  admit  only 
such  guests  as  demand  accommodation,  and  he  has  the  right 
to  refuse  to  allow  even  travelers  who  are  manife.stly  so  filthy, 
drunken,  or  profane  as  to  prove  disagreeable  to  others  who  are 
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inmates,  and  thereby  to  injure  tlie  reputation  of  his  house,  to 
enter  his  inn  for  food  or  slielter,  tliough  they  may  be  abun- 
dantly able  to  pay  his  charges:  2  Wharton  on  Criminal  Law, 
sec.  ]5S7;  Regius  v.  Rymer,  13  Cox  C.  C.  378.  The  right  to 
demand  admission  to  the  hotel  is  confined  to  persons  who  sus- 
tain the  relation  of  guests,  and  does  not  extend  to  every  in- 
dividual who  invades  the  premises,  not  in  response  to  the 
invitation  given  by  the  keeper  to  the  public,  but  in  order  to 
gratify  his  curiosity  by  seeing,  or  his  cupidity  by  trading 
with,  patrons  who  are  under  the  protection  of  the  proprietor: 
Wharton  on  Criminal  Law,  sec.  625.  The  landlord  is  not 
only  under  no  obligation  to  admit  but  he  has  the  power  to 
prohibit  the  entrance  of  any  person  or  class  of  persons  into 
his  house  for  the  purpose  of  plying  his  guests  with  solicitations 
for  patronage  in  their  business;  and  especially  is  this  true 
when  the  very  nature  of  the  business  is  such  that  human  ex- 
perience would  lead  us  to  expect  the  competing  drummers,  in 
the  heat  of  excitement,  not  only  to  trouble  the  guests  by  ear- 
nest and  continued  approaches,  but  by  their  noise,  or  even 
strife.  The  guest  has  a  positive  right  to  demand  of  the  host 
such  protection  as  will  exempt  him  from  annoyance  by  persons 
who  intrude  upon  him,  without  invitation  and  without  w^el- 
come,  and  subject  him  to  torture  by  a  display  of  their  wares  or 
books,  or  a  recommendation  of  their  nostrums  or  business. 

That  learned  and  accomplished  jurist  Chief  Justice  Shaw, 
delivering  the  opinion  in  Commomoealth  v.  Power^  7  Met.  600, 
41  Am.  Dec.  465,  said:  "  An  owner  of  a  steamboat  or  railroad, 
in  this  respect,  is  in  a  condition  somewhat  similar  to  that  of 
an  innkeeper,  whose  premises  are  open  to  all  guests;  yet  he 
is  not  only  empowered,  but  he  is  bound,  so  to  regulate  his  house 
as  well  with  regard  to  the  peace  and  comfort  of  his  guests  who 
there  seek  repose  as  to  the  peace  and  quiet  of  the  vicinity,  and 
to  repress  and  prohibit  all  disorderly  conduct  therein;  and  of 
course  he  has  a  right  and  is  bound  to  exclude  from  his  prem- 
ises all  disorderly  persons  and  all  persons  not  conforming  to 
regulations  necessary  and  proper  to  secure  such  quiet  and  good 
order."  This  principle  was  stated  as  an  established  one,  and 
used  by  the  court  as  an  argument  to  sustain,  by  analogy,  its 
ruling,  announced  in  a  subsequent  portion  of  the  opinion,  that 
a  railroad  company  had  a  right,  by  its  regulations,  to  exclude 
from  its  depot  and  cars,  at  any  station,  persons  who  visited 
them  for  the  purpose  of  soliciting  passengers  to  stop  at  par- 
ticular hotels;  and  one  of  the  reasons  given  for  holding  the 
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regulation  reasonable  was,  that  where  the  agents  urged  the 
claims  of  their  respective  hotels  "  with  earnestness  and  im- 
portunity, it  was  an  annoyance  to  passengers."  The  doc- 
trine is  there  laid  down,  too,  that  persons  other  than  passengers 
prima  facie  have  the  right  to  enter  the  depot  of  a  railroad 
company,  as  others  besides  guests  may  go  into  hotels  without 
making  themselves  trespassers,  because,  in  both  instances, 
there  is  an  implied  license  given  to  the  public  to  enter;  but 
such  licenses,  in  their  nature,  are  revocable,  except  in  the  one 
case  as  to  passengers,  and  in  the  other  as  to  guests,  who  have 
the  right  to  enter  the  train,  ticket-o{rice,or  hotel,  as  the  case  may 
be,  if  they  are  sober,  orderly,  and  able  to  pay  for  transportation 
or  fare.  The  court  went  further  in  that  case,  and  held  that  in 
enforcing  the  reasonable  regulation  against  drummers  for  ho- 
tels at  the  depot,  the  servants  of  the  railway  company  were  nut 
guilty  of  an  assault  for  expelling  by  force,  not  excessive,  a 
person  who  had  repeatedly  violated  the  regulation  by  going 
upon  the  platform  and  soliciting  for  a  hotel,  though,  on  the 
particular  occasion  when  he  was  ejected  from  it  he  had  a 
ticket  and  intended  to  take  the  train  destined  for  another  town, 
but  failed  to  disclose  to  such  servants  the  fact  that  he  entered 
for  '*  another  purpose,  when  it  was  in  his  power  to  do  so." 
Were  we  to  follow  the  analogy  to  which  the  principle  laid  down 
in  that  case  would  lead,  an  innkeeper  could  not  only  make 
and  enforce  a  regulation  forbidding  persons  to  come  on  his 
premises  for  the  ])urpose  of  soliciting  his  guests  to  patronize 
the  livery-stables  that  they  might  represent,  but  he.  might,  in 
enforcing  the  rule  against  one  who  had  previously  violated  it 
after  notice  that  he  should  not  do  so,  put  such  person  off  his 
premises,-  without  excessive  force,  though  at  the  particular 
time  the  person  had  entered  with  the  bona  fide  intent  to  be- 
come a  guest  at  the  hotel,  but  failed  to  announce  his  purpose; 
or  under  the  same  principle,  he  might  expel  by  force  one  who 
becomes  a  guest  and  takes  advantage  of  his  situation  to  sul)- 
ject  other  inmates  of  the  house  to  the  annoyance  of  drumming 
for  such  establishments.  The  same  distinction  is  drawn  be- 
tween guests  and  others  who  enter  a  hotel  intent  on  business 
or  pleasure,  by  the  courts  of  Peimsylvania.  In  Commonwealth 
V.  Mitchell,  1  Phila.  63,  and  Commonwealth  v.  Mitchell,  2  Pars. 
Cas.  431,  it  was  held  that  an  innkeeper  is  bound  to  receive 
and  furnish  food  and  lodging  for  all  who  enter  his  hotel  as 
guests  and  tender  him  a  reasonable  price  for  such  accommo- 
dations; but  "if  an  individual  (other  than  a  guest)  enters  a 
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public  inn,  and  his  presence  is  disagreeable  to  the  proprietor 
and  his  guests,  he  has  a  right  to  request  the  person  to  depart, 
and,  in  case  of  refusal,  to  lay  his  hands  gently  upon  hira  and 
lead  him  out,  and  if  resistance  is  made,  to  employ  sufficient 
force  to  put  him  out,  without  incurring  liability  to  indictment 
for  assault  and  battery." 

Justice  Story,  in  Jencks  v.  Coleman,  2  Sum.  224,  discussed 
the  doctrine  to  which  we  have  referred,  that  the  right  even  of 
one  who  pays  for  his  passage  on  a  steamboat  or  railway  is 
subject  not  only  to  the  limitation  that  he  shall  be  sober,  and 
shall  not  be  guilty  of  such  nuisance  or  make  such  disturbance 
as  shall  annoy  other  passengers,  or  whose  characters  are 
doubtful,  dissolute,  suspicious,  or  unequivocally  bad,  but  to  the 
further  restriction  that  he  may  be  refused  admittance,  or  ex- 
pelled after  he  enters  the  boat  or  car,  if  it  appear  that  his 
object  is  to  interfere  with  the  interests  or  patronage  of  the  pro- 
prietors, or  company,  so  as  to  make  the  business  less  lucrative 
to  them." 

In  the  case  last  cited,  the  proprietors  of  the  boat  Franklin 
had  entered  into  a  contract  to  run  a  line  of  stages  between 
Boston  and  Providence  in  connection  with  the  boat,  which  was 
running  from  New  York  to  Providence.  The  plaintiff,  Jencks, 
had  been  in  the  habit  of  coming  on  board  the  boat  at  Newport 
to  solicit  passengers  for  an  opposition  line  of  stages  between 
Providence  and  Boston,  thus  interfering  with  the  business  of 
the  owners  of  the  boat,  and  the  arrangement  made  by  thein  for 
their  own  profit  and  advantage  with  a  different  line  from  that 
represented  by  said  plaintiff,  just  as  in  the  case  at  bar  the 
proprietors  of  the  hotel  had  entered  into  a  contract  with  one 
Sevier  by  which  they  were  to  receive  ten  per  centum  of  the 
amount  realized  by  him  for  the  hire  of  carriages  to  the  guests 
of  the  Battery  Park  Hotel.  Justice  Story,  too,  runs  the  par- 
allel between  the  hotel  and  boat  line  just  as  Chief  Justice 
Shaw  did  between  the  inn  and  the  railway  company,  but  with 
the  marked  difference  that  the  former  goes  much  further  in 
tracing  the  analogy  that  makes  the  public  house  subject  to 
Bome  of  the  same  liabilities  created,  and  entitled  to  the  full 
measure  of  protection  aflibrded  by  law  to  companies  engaged 
in  transporting  passengers.  In  discussing  the  principle,  he 
Bays:  "A  case  still  more  strongly  in  point,  and  which,  in  my 
judgment,  completely  meets  the  present,  is  that  of  an  inn- 
keeper. Suppose  passengers  are  accustomed  to  breakfast  or 
dine  or  sup  at  his  house,  and  an  agent  is  employed  by  a  rival 


Feb.  1890.]  State  v.  Steele.  679 

house,  at  the  distance  of  a  few  miles,  to  decoy  the  passengers 
away  the  moment  they  arrive  at  the  inn.  Is  the  innkeeper 
bound  to  entertain  and  lodge  such  agent,  and  thereby  enable 
him  to  accomplish  the  very  objects  of  his  mission,  to  the  in- 
jury or  ruin  of  his  own  interests?     I  think  not." 

In  the  case  of  Barney  v.  Oyster  Bay  etc.  Steamboat  Co.,Q~  N.  Y. 
302,  23  Am.  Rep.  115,  the  court  of  appeals  held  that  a  com- 
pany running  a  line  of  steamboats  for  transporting  passengers 
had  a  right  to  establish,  in  connection  with  their  boats,  an 
agency  for  the  delivering  of  baggage  at  the  terminus,  and  that 
one  who  had  had  the  contract  to  transfer  such  baggage  upon 
similar  terms  two  years  before  could  be  expelled  and  refused 
as  a  passenger,  if,  after  notice,  he  would  not  discontinue  his 
efforts  to  induce  passengers  to  employ  him  in  the  same  capa- 
city rather  than  an  expressman  with  whom  the  company  had 
entered  into  a  later  agreement,  for  their  own  pecuniary  inter- 
est, to  deliver  the  baggage  of  its  passengers.  All  of  the  au- 
thorities that  we  have  cited  above  are  uollated  and  approved 
in  Angell  on  Carriers,  sees.  530,  530  a,  530  b. 

In  the  case  of  Harris  v.  Stevens,  31  Vt.  79,  73  Am.  Dec.  337, 
it  was  held  that  when  a  railway  company  erected  station- 
houses,  it  impliedly  opened  the  doors  of  them  to  every  person 
to  enter,  but  that  the  license  was  revocable  as  to  all  persons 
except  those  who  had  legitimate  business  there,  growing  out 
of  the  operation  of  the  road,  and  with  the  officers  or  employees 
of  the  company,  and  that  the  corporation  had  the  right  to  direct 
all  other  persons  to  leave  the  depot  or  ticket-office,  and  on  their 
refusal  to  depart,  to  remove  them.  It  was  further  held,  in  the 
same  case,  that  it  was  a  reasonable  regulation  to  require  every 
one  who  expected  to  take  the  train,  and  desired  to  remain  in 
the  station-house  for  that  purpose,  to  purchase  a  ticket,  and 
that  the  servants  of  the  company  would  be  justified  in  expi-I- 
ling,  without  excessive  force,  one  who  did  not  declare  his  |)ur- 
pose  to  buy  a  ticket,  and  actually  buy  it  within  a  reasonable 
time,  or  one  who  had  bought  a  ticket,  even  if  he  failed  to  dis- 
close that  fact  when  requested  to  leave. 

In  the  recent  case  of  Old  Colony  R.  R.  Co.  v.  Tripp,  147 
Mass.  35,  9  Am.  St.  Rep.  661,  the  court  laid  down  the  rule  in 
reference  to  the  rights  of  persons  at  depots,  as  follows:  "Pas- 
sengers taking  and  leaving  the  cars  at  the  station,  and  persons 
setting  down  passengers  or  delivering  merchandise  or  baggage 
for  transportation  from  stations,  or  taking  up  passengers  or 
receiving  merchandise  that  had  been  transported  to  the  sta- 
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tion,  had  a  right  to  the  building  and  grounds,  superior  to  the 
right  of  the  plaintiff  [corporation]  to  exclusive  occupancy." 
And  it  is  further  lield  to  be  the  correct  construction  to  be 
placed  on  a  statute  passed  by  the  legislature,  giving  to  all 
persons  "  equal  terms,  facilities,  and  accommodations  for  the 
Ui?e  of  its  depot  and  other  buildings  and  grounds,"  that  it  was 
intended  only  to  govern  the  relation  between  the  com4non 
carrier  and  its  patrons;  and  hence  that  a  railroad  company, 
even  in  the  face  of  such  a  statute,  had  a  right  to  contract 
with  an  individual  to  furnish  the  means  to  carry  incoming 
passengers,  or  their  baggage  and  merchandise,  from  its  sta- 
tions, and  might  grant  to  him  the  exclusive  right  to  solicit  the 
patronage  of  such  passengers. 

Upon  a  review  of  all  the  authorities  accessible  to  us,  and 
upon  the  application  of  well-established  principles  of  law  to 
the  admitted  facts  of  this  particular  case,  we  are  constrained 
to  conclude  that  there  was  error  in  the  charge  given  by  the 
court  to  the  jury,  because, — 

1.  Guests  of  a  hotel,  and  travelers  or  other  persons  enter- 
ing it  with  the  bona  fide  intent  of  becoming  guests,  cannot  be 
lawfully  prevented  from  going  in,  or  be  put  out  by  force  after 
entrance,  provided  they  are  able  to  pay  the  charges,  and 
tender  the  money  necessary  for  that  purpose  if  requested  by 
the  landlord,  unless  they  be  persons  of  bad  or  suspicious 
character,  or  of  vulgar  habits,  or  so  objectionable  to  the  pat- 
rons of  the  house,  on  account  of  the  race  to  which  they 
belong,  that  it  would  injure  the  business  to  admit  them  to  all 
portions  of  the  house,  or  unless  they  attempt  to  take  advan- 
tage of  the  freedom  of  the  hotel  to  injure  the  landlord's 
chances  of  profit  derived  either  from  his  inn,  or  any  other  busi- 
ness incidental  to  or  connected  with  its  management,  and  con- 
stituting a  part  of  the  provision  for  the  wants  or  pleasure  of 
his  patrons:  Jencks  v.  Coleman,  2  Sum.  224;  Commonwealth  v. 
Mitchell,  1  Phila.  63;  Commonwealth  v.  Power,  7  Met.  600;  41 
Am.  Dec.  465;  Pinkerton  v.  Woodward,  91  Am.  Dec.  660; 
Barney  v.  Oyster  Bay  etc.  Steamboat  Co.,  67  N.  Y.  302;  23 
Am.  Rep.  115;  1  Wharton  on  Criminal  Law,  sec.  621;  Angell 
on  Carriers,  sees.  525,  529,  531;  Brittonx.  Atlantic  etc.  R'y  Co., 
88  N.  C.  536;  43  Am.  Rep.  749. 

2.  When  persons,  unol>jectionable  on  account  of  character 
or  race,  enter  a  hotel,  not  as  guests,  but  intent  on  pleasure  or 
profit,  to  be  derived  from  intercourse  with  its  inmates,  they 
are  there,  not  of  right,  but  under  an  implied  license,  that  the 
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landlord  may  revoke  at  any  time,  because,  barring  the  lim- 
itation imposed  by  holding  out  inducements  to  the  public  to 
seek  accommodation  at  his  inn,  the  proprietor  occupies  it  aa 
his  dwelling-house,  from  which  he  may  expel  all  who  have  not 
acquired  rights  growing  out  of  the  relation  of  guest,  and  must 
drive  out  all  who,  by  their  bad  conduct,  create  a  nuisance 
and  prove  an  annoyance  to  his  patrons:  Harris  v.  Steiens,  31 
Vt.  79;  73  Am.  Dec.  337;  1  Wharton  on  Criminal  Law,  sec. 
623. 

3.  The  regulation,  if  made  by  an  innkeeper,  that  the  pro- 
prietors of  livery-stables,  and  their  agents  or  servants,  shall 
not  be  allowed  to  enter  his  hotel  for  tke  purpose  of  soliciting 
patronage  for  their  business  from  his  agents,  is  a  reasonable 
one,  and  after  notice  to  desist,  a  person  violating  it  may  be 
lawfully  expelled  from  his  house,  if  excessive  force  be  not  used 
in  ejecting  him:  Commonwealth  v.  Power,  7  Met.  600;  41  Am. 
Dec.  465;  Harris  v.  Stevens,  31  Vt.  79;  73  Am.  Dec.  337.  See 
also  Grizvald  v.  Webb,  reported  in  41  Alb.  L.  J.  351,  R.  I., 
Nov.  30,  1889;  Old  Colony  R.  R.  Co.  v.  Tripp,  147  Mass.  35; 
9  Am.  St.  Rep.  661. 

4.  An  innkeeper  has  unquestionably  the  right  to  establish 
a  news-stand  or  a  barber-shop  in  his  hotel,  and  to  exclude  per- 
sons who  come  for  the  purpose  of  vending  newspapers  or 
books,  or  of  soliciting  employment  as  barbers,  and  in  order 
to  render  his  business  more  lucrative,  he  may  establish  a 
laundry  or  a  livery-stable  in  connection  with  his  hotel,  or 
contract  with  the  proprietor  of  a  livery-stable  in  the  vicinity 
to  secure  for  the  latter,  as  far  as  he  legitimately  can,  the 
patronage  of  his  guests  in  that  line  for  a  per  centum  of  the  pro- 
ceeds or  profits  derived  by  such  owner  of  vehicles  and  horses 
from  dealing  with  the  patrons  of  the  public  house.  After  con- 
cluding such  contract,  the  innkeeper  may  make,  and  after 
personal  notice  to  violators  enforce,  a  rule  excluding  from  his 
hotel  the  agents  and  representatives  of  other  livery-stables 
who  enter  to  solicit  the  patronage  of  his  guests;  and  where  one 
has  persisted  in  visiting  the  hotel  for  that  purpose,  after  notice 
to  desist,  the  proprietor  may  use  sufficient  force  to  expel  him 
if  he  refuses  to  leave  when  requested,  and  may  eject  him  even 
though  on  a  particular  occasion  he  may  have  entered  for  a 
lawful  purpose,  if  he  does  not  disclose  his  true  intent  when  re- 
quested to  leave,  or  whatever  may  have  been  his  purpose  in 
entering,  if  he  in  fact  has  engaged  in  soliciting  the  patronage 
of  the  guests:  Barney  v.   Oyster  Bay  etc.  Steamboat   Co.,   67 
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N,  Y.  302;  23  Am.  Rep.  115;  Jencks  v.  Coleman,  2  Sum.  224; 
Harris  v.  Stevens,  31  Vt.  79;  73  Am.  Dec.  337;  Angell  on  Cor- 
porations. 

5.  The  broad  rule  laid  down  by  Wliarton  is,  that  the  pro- 
prietor of  a  public  house  has  a  right  to  request  a  person  who 
visits  it,  not  as  a  guest  or  on  business  with  guests,  to  depart, 
and  if  he  refuse,  the  innkeeper  has  a  right  to  lay  his  hands 
gently  on  him  and  lead  him  out,  and  if  resistance  be  made, 
to  employ  suflicient  force  to  put  him  out.  For  so  doing  he 
can  justify  his  conduct  on  a  prosecution  for  assault  and  bat- 
tery ":  1  Wharton  on  Criminal  Law,  sec.  675.  It  will  be  ob- 
served that  the  author  adopts  in  part  the  language  already 
quoted  from  the  courts  of  Pennsylvania. 

6.  If  it  be  conceded  that  the  prosecutor  went  into  the  hotel 
at  the  request  of  a  guest,  for  the  purpose  of  conferring  with  the 
latter  on  business,  still,  in  any  view  of  the  case,  if  after  entering 
he  engaged  in  "drumming"  for  his  employer,  when  he  had  been 
previously  notified  to  desist,  in  obedience  to  a  regulation  of 
tlie  house,  the  defendant  had  a  right  to  expel  him,  if  he  did 
not  use  more  force  than  was  necessary;  and  if  the  prosecutor, 
having  entered  to  see  a  guest,  did  not  then  solicit  business 
from  the  patron  of  the  hotel,  but  had  done  so  previously,  the 
defendant,  seeing  him  there,  had  a  right  to  use  sufficient  force 
to  eject  him,  unless  he  explained,  when  requested  to  leave, 
what  his  real  intent  was:  Harris  v.  Stevens,  31  Vt.  79;  73  Am. 
Dec.  337;  Commonwealth  v.  Power,  7  Met.  600;  41  Am.  Dec. 
465.  The  guest,  by  sending  for  a  hackman,  could  not  dele- 
gate to  him  the  right  to  do  an  act  for  which  even  the  guest 
himself  might  lawfully  be  put  out  of  the  hotel. 

7.  If  we  go  further,  and  admit,  for  the  sake  of  argument, 
that  the  principle  declared  in  MarJdiam  v.  Brown,  8  N.  H.  523, 
31  Am.  Dec.  209,  and  relied  on  to  sustain  the  view  of  the  court 
below,  is  not  inconsistent  with  the  law  on  the  same  subject,  as 
we  find  it  laid  down  by  Wharton  and  other  recognized  author- 
ities, still  our  case  will  be  found  to  fall  under  the  exception  to 
the  general  rule  stated  in  express  terms  in  that  case.  The 
court  said:  "  Where  one  comes  to  injure  the  innkeeper's  house, 
or  if  his  business  operates  directly  as  an  injury,  that  may  alter 
the  case;  but  that  has  not  been  alleged  here.  Perhaps  there 
may  be  cases  in  which  he  may  have  a  right  to  exclude  all 
but  travelers  and  those  who  have  been  sent  for  by  them.  It 
is  not  necessary  to  settle  that  at  this  time."  There  was  no 
evidence  in  Markham  v.  Brown,  8  N.  H.  523,  31  Am.  Dec.  209, 
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/hat  the  proprietor  of  the  hotel  had  any  contract  with  another 
Jtage  line,  or  would  suffer  pecuniary  loss  or  injury  if  the  agent 
wiio  was  expell<.'d  were  successful  in  his  solicitations,  and  it 
eeems  that  Angell  and  otiiers,  who  cite  as  authority  tliat  case, 
as  well  as  Jencks  v.  Coleman,  2  Sum.  224,  and  Barney  v.  Oyster 
Bay  etc.  Steamboat  Co.,  67  N.  Y.  302,  23  Am.  Rep.  115,  reconcile 
them  by  drawing  the  distinction  that  in  the  latter  cases,  and 
in  the  hypothetical  case  of  an  innkeeper  put  by  Justice  Story, 
the  person  wliose  expulsion  was  justified  was  doing  an  injury 
to  the  proprietor,  who  had  him  removed,  by  diminishing  his 
profits  derived  legitimately  from  a  but;iness  used  as  an  ad- 
junct to  that  of  common  carrier  or  innkeeper.  In  using  the 
language  quoted  above.  Justice  Parker  seenjs  to  have  had  in 
his  mind,  without  referring  to  it,  the  opinion  of  Justice  Story 
delivered  in  the  circuit  court  but  two  years  before. 

8.  The  defendant,  as  manager  of  the  hotel,  could  make  a 
valid  contract  for  a  valuable  consideration  with  Sevier  to  give 
him  the  exclusive  privilege  of  remaining  in  the  house  and 
soliciting  patronage  from  the  guests  in  any  business  that  grew 
out  of  providing  for  the  comfort  or  pleasure  of  the  patrons  of 
the  house.  The  proprietors  of  the  public  house  might  legiti- 
mately share  in  the  profits  of  any  such  incidental  business,  as 
furnishing  carriages,  buggies,  or  horses  to  the  patrons,  and  for 
that  purpose  had  as  full  right  to  close  their  house  against  one 
who  attempted  to  injure  the  business  in  which  they  had  such 
interest,  as  the  owner  of  a  private  house  would  have  had,  and 
this  view  of  the  case  is  consistent  with  the  doctrine  enunciated 
in  Markham  v.  Brown,  8  N.  H.  523;  31  Am.  Dec.  209.  There 
was  no  evidence  tending  to  show  that  Chambers  had  actual 
permission  from  the  proprietors  to  a[)proach  the  inmates  of  the 
hotel  on  tiie  sulject  of  patronizing  liim,  nor  that  they  had 
actual  knowledge  of  the  fact  that  he  had  continued  his  solici- 
tations after  receiving  a  similar  notice  to  that  sent  to  the  pros- 
ecutor. The  fact  that  he  was  overlooked  or  passivel}'  nllowed 
to  remain  in  the  hotel  (it  may  be,  under  the  impression  on  the 
part  of  the  defendant  that  he  had  desisted  from  his  objection- 
able practices)  cannot,  in  an\'  view  of  the  law,  work  a  forfeit- 
ure of  the  right  to  enforce  a  reasonable  regulation  ma  'e  to 
protect  their  legitimate  business  from  injury.  If,  tliereforc,  a 
permit  on  the  part  of  the  defendant  to  Chambers  to  "drum  " 
gratuitously  in  the  house  would  at  once  have  opened  bis  doors 
to  all  of  the  competitors  of  the  latter  (a  proposition  that  we 
are  not  prepared  to  admit),  the  defendant  did  not,  so  far  as 
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the  testimony  discloses  the  facts,  speak  to  him  on  the  subject, 
and  the  soundness  of  the  doctrine  that,  without  interfering 
with  the  legal  rights  of  the  guests,  the  proprietor  of  a  hotel  is 
prohibited  by  the  organic  law  from  granting  such  exchisive 
privileges  to  any  individual  as  to  the  use  or  occupancy  of  hia 
premises,  as  any  other  owner  of  land  may  extend,  is  not  drawn 
in  question. 

We  therefore  sustain  the  second  and  third  assignments  of 
error.  His  honor  erred,  for  the  reasons  given,  in  instructing 
the  jury  that  the  guilt  of  the  defendant  depended  upon  the 
question  whether  he  permitted  Chambers  or  Sevier  to  solicit 
custom  in  the  house.  He  had  a  lawful  right  to  discriminate, 
for  a  consideration,  in  favor  of  Sevier,  while  it  does  not  appear 
from  the  evidence  that  he  granted  any  exclusive  privileges  to 
Chambers. 

We  hold  that  the  regulation  was  such  a  one  as  an  innkeeper 
had  the  power  to  make,  and  must  not  be  understood  as  ap- 
proving the  idea  that  the  sanction  of  the  municipal  authori- 
ties could  impart  validity  to  it.  if  it  were  not  reasonable  in 
itself,  and  within  the  powers  which  the  law  gives  to  proprie- 
tors of  pHblic  houses  in  order  that  they  may  guard  their  own 
rights  and  protect  their  patrons  from  annoyance. 

For  the  reasons  given,  the  defendant  is  entitled  to  a  new 
trial.  

Innkeepkrs.  —  As  to  who  are  innkeepers  and  who  are  guests,  and  their 
respective  rights,  remedies,  and  obligations,  see  extended  note  to  Glute  v. 
Wiggim,  7  Am.  Dec.  449-458.  In  Markfiam  v.  Brown,  8  N.  H.  523,  31  Am. 
Dec.  1209,  it  was  decided  that  an  inuiveeper  might  exclude  from  his  inn  all 
improper  characters  and  disorderly  persons;  but  that  he  could  not  expel  from 
the  inn  the  driver  of  a  rival  line  of  coaches,  for  the  misconduct  of  drivers 
of  other  lines,  unless  at  the  time  of  the  disturbance  and  for  the  purpose  of 
restoring  quiet  in  the  house.  So  an  innkeeper  cannot  exclude  a  member  of 
the  militia  merely  because  other  militia-men  received  as  guests  on  the  same 
occasion  had  conducted  themselves  improperly  in  the  inn:  Atwater  v.  Saw- 
yer, 76  Me.  538;  49  Am.  Rep.  634.  Compare  Montana  etc.  R'y  Co.  v.  Lang- 
his,  9  Mont.  419;  18  Am.  St.  Rep.  745,  and  note,  as  to  the  rule  with  respect 
to  carriers'  right  to  forbid  persons  to  come  upon  their  premises. 
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Beioker    v.    Philadelphia    and    Reading    Eail- 
ROAD  Company. 

(182  Pbknsylvania  Statk,  1.] 

Common  Carrier  of  Passengers  —  Liability  for  Injuries  to  Interloper. 
—  One  not  Accepted  as  a  Passenger,  aud  who  is  on  a  train  without  the 
knowledge  or  consent  of  the  company,  in  a  car  devoted  exclusively  to 
the  railway  mail  service,  where  he  was  forbidden  by  notice  to  remain, 
and  where  the  employees,  in  the  discharge  of  their  ordinary  duties,  would 
not  discover  him,  though  possessed  of  a  ticket  entitling  him  to  trans- 
portation, is  not  a  passenger,  and  is  not  entitled  to  recover  for  injuries 
arising  from  a  collision. 

Common  Carriers  —  Passenger,  Definition  of. — A  passenger,  in  a  legal 
sense,  is  one  who  travels  in  some  public  conveyance  by  virtue  of  a  con- 
tract, express  or  implied,  with  the  carrier,  as  the  payment  of  fare,  or 
that  which  is  accepted  as  an  equivalent  therefor. 

Common  Carriers  —  Liability  to  Passenger.  —  A  carrier,  in  undertaking 
to  transport  passengers  safely,  undertakes  to  so  carry  them  only  when  they 
place  themselves  under  his  direction  in  particular  places  prescribed  for 
the  purpose.  He  will  not  be  held  liable  for  damages  accruing  to  an  in- 
terloper who,  unnoticed  by  him,  hides  in  a  place  not  intended  for  tlie 
transportation  of  passengers. 

Trespass  by  Elizabeth  S.  Bricker  to  recover  damages  for 
the  death  of  her  husband,  Jacob  L.  Bricker,  who,  on  July  2, 
1886,  took  a  seat  in  defendant's  passenger-car,  from  Reading 
to  Pottsville,  by  way  of  Port  Clinton.  At  the  latter  place  he 
left  the  train, to  take  anotherof  defendant's  trains,  to  Tatnaqua. 
This  train  was  composed  of  an  engine  and  tender,  a  baggage- 
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car,  a  combined  mail  and  express  car,  and  two  or  more  passen- 
ger coaches.  Before  entering  this  train,  Bricker  went  to  the  side 
doorof  ther2ail-car  and  had  a  conversation  with  the  railway  pos- 
tal clerk.  He  then  went  into  such  car,  and  being  ill,  the  clerk 
gave  !iim  some  medicine,  and  in  a  few  momenta  afterwards  a 
collision  occurred,  causing  his  death.  He  had  not  been 
approached  by  a  conducter,  nor  asked  for  his  ticket  after  en- 
tering such  car,  and  after  his  death,  a  ticket  good  for  transpor- 
tation was  found  on  his  person.  At  the  close  of  plaintiff's 
iestimony,  the  court,  on  motion,  granted  a  judgment  of  non- 
suit, and  from  this  judgment  an  appeal  was  taken. 

C.  Stuart  Patterson  and  I.  Y.  Sollenberger,  for  the  appellant. 
Thomas  Hart,  Jr.,  for  the  appellee. 

McCoLLUM,  J.  There  is  no  evidence- in  this  case  which 
rarrants  an  inference  that  the  defendant  company  accepted 
3ricker  as  a  passenger  on  its  train  from  Port  Clinton  to 
famaqua.  He  entered  a  car  which  he  knew  was  not  provided 
or  the  transportation  of  passengers.  He  was  on  the  train 
vithout  the  knowledge  or  consent  of  the  company,  and  in  a 
place  where  its  employees,  in  the  discharge  of  their  ordinary 
iuties,  would  not  discover  him.  It  was  a  place  devoted  exclu- 
aively  to  the  railway  mail  service,  and  in  charge  of  one  of  its 
employees.  He  was  confronted  by  an  order  of  the  superin- 
tendent of  that  service,  forbidding  him  to  remain  there.  He 
was  not  there  for  any  purpose  which  related  to  a  duty  of  the 
company  in  the  transportation  of  its  passengers  or  their  bag- 
gage. 

Upon  these  undisputed  facts  appearing  in  the  plaintiff's 
evidence,  no  contract  for  safe  carriage  existed  between  the 
company  and  the  deceased.  A  passenger,  in  the  legal  sense 
of  the  word,  is  "  one  who  travels  in  some  public  conveyance, 
by  virtue  of  a  contract,  express  or  implied,  with  the  carrier 
as  the  payment  of  fare  or  that  which  is  accepted  as  an  equiva- 
lent therefor":  Pennsylvania  E.  R.  Co.  v.  Price, S)Q)  Pa.  St.  256. 
In  Wharton  on  Negligence,  sec.  354,  the  undertaking  of  the 
carrier  is  thus  defined:  "  A  carrier,  in  undertaking  to  carry 
passengers  safely,  undertakes  to  carry  them  safely  if  tliey 
place  themselves  under  his  direction  in  particular  places  pre- 
scribed for  the  purpose;  and  he  will  not  be  held  liable  for 
damages  accruing  to  an  interloper  who,  unnoticed  by  him, 
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hides  in  the  crevices  of  a  locomotive  or  in  the  hold  of  a  ship. 
In  Patterson's  Railway  Accident  Law,  sec.  214,  it  is  stated 
"  that  the  existence  of  the  relation  of  carrier  and  passenger  is 
dependent  upon  the  making  of  a  contract  of  carriage.  From 
this  it  follows  that  railways  are  not  liable  to  persons  who  have 
not  been  accepted  as  passengers,  and  the  intention  of  the  per- 
son to  pay  his  fare,  and  his  good  faith,  are  immaterial,  where 
there  has  been  no  contract,  express  or  implied,  on  the  part  of 
the  railway." 

These  quotations  from  standard  text-books  correctly  state 
the  law  on  the  subject  to  which  they  refer.  As  Bricker  was 
not  a  passenger,  and  v/as  on  the  train  without  the  consent, 
express  or  implied,  of  the  company,  it  owed  him  no  duty,  and 
the  nonsuit  was  rightly  ordered.  In  this  view  of  the  case,  it  is 
unnecessary  to  consider  whether,  if  he  had  been  accepted  as  a 
passenger,  he  was  guilty  of  negligence  which  contributed  to 
the  injury  he  received,  and  which  caused  his  death. 

Judgment  affirmed.  

Carriers  — Passengers.  —  A  passenger  who  rides  in  a  position  or  place 
not  authorized  by  the  rules  of  the  carrier  is  presumed  to  be  guilty  of  contrib- 
utory negligence:  Note  to  Imjalla  v.  BilU,  43  Aui.  Dec.  3G5,  3GG.  Wheu  aa 
express  coinpauy  had,  by  contract  with  a  railroad  company,  the  use  of  a  car  in 
which  their  agent  was  permitted  to  ride  without  paying  any  fare,  and  the 
agent,  without  authority  to  do  so,  took  plaintiff  with  him  into  the  car,  and 
the  conductor,  supposing  him  to  be  an  employee  of  the  express  company, 
suffered  him  to  ride  without  paying  fare,  plaintiff  was  not  a  passenger,  and 
could  not  recover  damages  of  the  railroad  company  for  injuries  sustained  by 
an  accident:  Union  P.  R'y  Co.  v.  ^'.ichols,  8  Kan.  505;  12  Am.  Rep.  475.  One 
Mho  is  injured  in  an  accident  while  unnecessarily  riding  in  a  baggage-car, 
and  who  would  have  escaped  had  he  been  in  his  proper  place  in  the  passenger- 
car,  cannot  recover:  Houston  etc  R.  R.  Co.  v.  Clemmons,  55  Tex.  88;  40  Am. 
Rep.  799;  Pennsylvania  R.  R.  Co.  v.  Langdon,  92  Pa.  St.  21;  37  Am.  Rep. 
661;  Kentucky  C.  R.  R.  Co.  v.  Tliomas,  79  Ky.  IGO;  42  Am.  Rep.  208.  Lia- 
bility of  company  to  passengers  injured  while  not  riding  in  the  passenger-car: 
See  note  to  Nolan  v.  Brooklyn  City  etc  R.  R.  Co.,  41  Am.  Rep.  347-349;  i^^^e 
to  Danoin  ▼.  CharloUe  etc  R.  R.  Co.,  55  Am.  Rep.  42-44. 
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CoRBALTS  V.  Township  of   Newbrrry. 

[132  Pennsylvania  State,  9.] 

Judgments  —  Nonskit. — In  reviewing  a  motion  for  nonsuit,  th«  plaintiff 
is  entitled  to  every  reasonable  inference  of  fact  that  the  jury  iiiiglit  have 
drawn  from  the  evidence,  and  every  relevant  fact  which  it  tends  to  prove 
ia  to  be  considered  aa  admitted.  Therefore,  when  such  evitlence  tends 
to  establish  a.  prima  facie  case,  it  is  error  to  enter  a  judgment  of  nonsuit. 

Judgments  —  Nonsuit  —  Negligence  of  Township.  —  In  an  action  against 
a  township  for  negligence,  where  the  evidence  shows  that  it  failed  to 
keep  the  approaches  to  a  bridge  in  proper  repair,  thereby  creating  a  pit- 
fall causing  an  injury  to  a  traveler  along  the  highway,  without  his  fault, 
&  prima  facie  case  ia  established,  aud  it  is  error  to  order  a  judgment  of 
nonsuit.  In  such  case  it  is  within  the  province  of  the  jury  to  weigh 
the  evidence  and  determine  the  facts. 

Trespass  against  the  township  of  Newberry  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  resulted  from  the 
defendant's  negligence.  Judgment  of  nonsuit.  PlaintifiF  ap- 
pealed. 

Charles  A.  Hawkins  and  H.  H.  McClune,  for  the  appellant. 

H.  L.  Fisher  and  John  W.  Bittenger,  for  the  appellee. 

Sterrett,  J.  In  reviewing  judgments  of  nonsuit,  the  well- 
settled  rule  is,  that  the  plaintiff  is  entitled  to  every  reasonable 
inference  of  fact  that  the  jury  might  have  drawn  from  the 
evidence.  Every  relevant  fact  which  it  tends  to  prove  is  to 
be  considered  as  admitted  by  the  defendant:  Maynes  v.  At- 
water,  88  Pa.  St.  496. 

Tested  by  that  rule,  the  evidence  was  quite  sufficient  to 
carry  the  case  to  the  jury  on  questions  of  fact  which,  if  deter- 
mined in  favor  of  plaintiff,  would  have  warranted  a  verdict  in 
his  favor.  Tt  was  claimed  by  him  that  the  abutment  of  the 
bridge  over  which  he  fell  and  sustained  the  injury  complained 
of  was  within  the  lines  of  a  public  highway  which  the  tovvn- 
ship  defendant  was  bound  to  maintain  in  a  condition  reason- 
ably safe  for  those  who  had  occasion  to  use  it  and  the  bridge 
which  formed  part  of  the  highway;  that  at  the  northeast  cor- 
ner of  the  bridge,  the  point  where  he  fell  over,  the  top  of  the 
abutment  was  about  on  the  same  level  as  the  floor  of  the 
bridge  and  the  approach  thereto,  and  extended  several  feet 
beyond  the  side  of  the  bridge,  thus  making  the  approach  to 
the  abutment  several  feet  wider  than  the  bridge;  that  the 
portion  of  the  abutment  and  approach  thereto  extending  be- 
yond the  side  of  the  bridge  was  negligently  left  open,  without 
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any  guard-rail  or  other  mode  of  warning  travelers  of  the  dan- 
ger; that  when  about  to  cross  the  bridge,  on  a  dark  night,  he 
was  misled,  and  for  want  of  a  guard-rail  or  other  suitable  bar- 
rier, he  fell  over  the  projecting  portion  of  the  abutment,  and 
perpendicularly  down,  a  distance  of  about  twelve  feet,  upon 
the  rocky  bed  of  the  stream,  and  was  thus  severely  injured, 
without  any  negligence  on  his  part. 

Without  referring  specially  to  the  evidence,  it  is  sufficient 
to  say  that  it  tended  to  sustain  the  allegations  of  the  plaintiff. 
It  tended  to  show  the  existence,  within  the  lines  of  the  high- 
way, of  a  dangerous  pitfall,  which  should  have  been  properly 
guarded,  and  that  for  want  of  such  guard  plaintiff  was  injured. 
It  should  therefore  have  been  submitted  to  the  jury  with  proper 
instructions  as  to  the  duty  of  the  township  authorities,  as  well 
as  plaintiff  himself  In  actions  on  the  case  for  negligence, 
such  as  is  alleged  in  this  case,  if  the  plaintiff's  evidence  tends 
to  make  out  a  prima  facie  case,  it  is  error  to  enter  a  judgment 
of  nonsuit.  To  do  so  is  an  invasion  of  the  province  of  the 
jury,  whose  duty,  as  a  general  rule,  is  to  weigh  the  evidence 
and  determine  the  facts. 

The  learned  judge  of  the  common  pleas  appears  to  have 
thought  that  the  case  was  ruled  by  Monongahela  y.  Fischer , 
111  Pa.  St.  9;  56  Am.  Rep.  241;  but  in  that  conclusion  we 
think  he  was  mistaken.  The  case  referred  to  was  a  very 
close  one,  on  the  controlling  question  whether  the  evidence 
warranted  its  submission  to  the  jury  or  not,  and  depended 
largely  on  its  own  peculiar  facts,  none  of  which  were  dis- 
puted. From  the  report  of  the  case,  it  appears  that  the 
planked  culvert,  adjacent  to  the  place  where  the  accident 
occurred,  and  the  approaches  tliereto,  "were  well  constructed 
and  reasonably  safe."  The  latter  were  about  fourteen  feet 
wide  at  the  edge  of  the  planks,  and  widened  as  they  receded 
from  the  culvert.  "The  sides  of  those  approaches  sloped 
down  from  the  roadway  to  the  ground  at  either  side.  Three 
of  these  side-slopes  were  but  slightly  elevated.  The  fourth, 
on  the  river  side  of  the  roadway  and  east  of  the  culvert,  was 
between  three  and  four  feet  at  the  highest  point,  next  the  cul- 
vert wall,  and  gradually  diminished  as  it  reached  towards  the 
level  ground.  This  construction  was  required  there  because 
a  water-way  existed  along  that  side  of  the  road,  which  had  to 
be  carried  into  the  culvert  within  the  lines  of  the  highway, 
and  for  which  provision  was  made  by  an  opening  in  the  cul- 
vert wall."     In  that  case,  also,  the  plaintiff's  own  account  of 
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how  he  came  to  go  over  the  embankment  shows  that  it  hap- 
pened, not  in  his  effort  to  keep  on  the  traveled  roadway,  but 
in  endeavoring  to  cross  the  same  in  search  of  an  adjacent 
footpath.  He  proceeded,  as  he  testified,  "by  the  right-hand 
slope  of  the  western  approach  to  the  culvert,  about  twenty 
steps,  and  thence  diagonally  across  the  culvert  from  the  right- 
hand  side  to  the  left-hand  side,  intending  to  leave  the  wagon- 
road,  and  take  the  footpath  by  Stewart's  fence."  Instead  of 
finding  the  path  he  was  in  search  of,  he  "  got  over  the  em- 
bankment, or  steep  grade."  That  was  the  plaintiff's  own 
account  of  the  manner  in  which  he  was  injured. 

In  the  case  at  bar,  the  unguarded  precipice,  instead  of  being 
a  gently  sloping  embankment  of  three  or  four  feet,  such  as  are 
not  uncommon  on  country  highways,  was  an  actual  pitfall, 
nearly  perpendicular,  and  about  twelve  feet  high;  and  the  in- 
jured party,  instead  of  intentionally  crossing  the  highway 
diagonally  in  search  of  a  diverging  footpath,  was  endeavoring 
to  follow  the  beaten  highway,  and  had  every  reason  to  believe 
he  was  doing  so,  until  he  suddenly  went  over  the  unguarded 
precipice,  down  onto  the  rocky  bed  of  the  stream  below.  The 
facts  of  the  two  cases,  as  indicated  by  the  evidence,  are  quite 
different.  In  the  case  referred  to,  the  plaintiff's  own  account 
of  his  injury  shows  that  he  could  and  would  have  traveled  the 
highway  in  safety,  if  he  had  not  attempted  to  cross  it  diago- 
nally, on  a  dark  night,  in  search  of  a  diverging  footpath. 
This  alone  was  enough  to  preclude  him  from  recovering  dam- 
ages from  the  city.  .  In  the  case  before  us,  there  appears  to  be 
nothing  on  which  to  base  a  judgment  of  nonsuit,  or  binding 
instructions  to  find  for  defendant. 

Judgment  reversed,  and  a  procedendo  awarded. 


NoNSDiTs,  WHE.H  sHocTLD  NOT  BK  ALLOWED. — A  motioQ  foF  a  nonsuit 
should  be  denied  when  plaintiff  haa  presented  any  evidence  from  which  the 
jury  might  reasonably  conclude  that  there  waa  negligence  on  the  part  of  de- 
feniiant:  Note  to  French  v.  SmWi,  24  Aui.  Dec.  623,  624. 
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MoMuLLEN  V,  Pennsylvania  Kailroad  Company. 

[132  Pkxnsylvania  State,  107.] 

Negligence  —  Railroad's  Liability  to  Infant  Trespasser.  — A  boy  ten 
years  of  age  who,  just  before  being  injured  by  a  moving  train,  was  lying 
on  hia  back  underneath  the  cars,  and  crosswise  of  the  track,  and  who 
was  not  in  the  employ  of  the  company,  nor  attempting  to  crou  the 
track,  is  a  trespasser,  and  cannot  recover  ror  his  injury. 

Negligence — Railroad's  LiAsiLiry  to  Infant  Trespasser. — A  boy  ten 
years  of  age  who  is  an  undoubted  trespasser  upon  a  railroad  track, 
where  he  is  injured  by  a  moving  train,  cannot  recover  for  his  injury, 
notwithstanding  his  youth,  which  renders  him  unaccountable  for  hia 
own  negligence. 

Case  against  the  defendant  railroad  company  to  recover 
damages  for  the  death  of  a  minor,  alleged  to  be  due  to  the 
negligence  of  defendant.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appealed. 

Gavin  W.  Hart  and  David  W.  Sellers,  for  the  appellant. 

William  H,  Burnett,  for  the  appellee. 

Green,  J.  On  the  trial  of  this  case,  the  plaintiff  examined 
but  one  witness  to  prove  the  fact  and  the  circumstances  of 
the  accident.  This  is  the  account  she  gave  of  the  occur- 
rence:— 

*'Q.  Please  state  just  what  you  saw  of  this  accident.  A. 
When  I  saw  the  child  he  was  lying  on  the  flat  of  his  back, 
his  head  towards  the  station-house  and  his  feet  towards  me. 
Q.  How  was  his  body, — on  the  track?  A.  Right  in  the  mid- 
dle of  the  track,  his  body  was,  and  his  head.  Q.  Between 
the  tracks,  between  the  rails,  do  you  mean?  A.  Yes,  sir. 
Q.  Crosswise?  A.  Yes,  sir;  his  feet  towards  me,  and  his  legs 
hanging  over.  Q.  How  near  was  it  to  your  house?  A.  Riglit 
opposite  the  east  window,  towards  Dauphin  Street.  Q.  Which 
window  was  you  looking  out  of?  A.  The  last  one  towards 
Dauphin  Street.  Q.  What  room  of  that  house?  A.  There 
was  only  one  room  of  that  house.  Q.  What  happened  after 
that?  A.  I  saw  him  before  the  cars  moved  at  all.  They 
were  just  slightly  moving;  just  commencing  in  motion;  and 
he,  of  course,  did  n't  make  no  effort  to  get  up.  I  said  to  my 
step-mother,  'There's  a  child  on  the  track,  and  he  'II  be  run 
over,'  and  she  started  out  on  Blair  Street,  and  commenced  to 
halloo,  and  I  went  out  front.  Q.  That  is  out  on  Trenton 
Avenue?     A.  Yes,  sir.     Tlie  first  car  went  over  him,  and  cut 
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his  foot  right  off.     Then  four  car- wheels  went  over  him  before 
there  was  any  assistance  came." 

The  witness  had  previously  testified  that  there  was  a  train 
of  small  coal-cars  standing  on  the  track,  reaching  nearly  a 
square,  the  majority  of  which  were  full,  and  it  was  under 
these  cars  that  the  boy  was  lying  on  his  back  immediately 
before  and  at  the  time  he  was  run  over  and  killed.  She  also 
said  the  whole  train  was  coupled  together;  that  there  was  no 
opening  between  the  cars;  and  the  place  of  the  accident  was 
between  two  streets.  There  was  no  contradiction  of  these 
facts;  on  the  contrary,  they  were  confirmed  by  the  defend- 
ant's witnesses  as  to  everything  they  saw,  but  none  of  them 
saw  the  actual  collision.  Several  of  the  train-men  who  were 
examined  came  to  the, spot  immediately  after  the  accident, 
and  one  of  them  lifted  the  boy  out  from  underneath  the  car. 
Two  of  them  testified  to  seeing  a  pan  about  half  full  of  coal 
by  the  side  of  the  boy,  and  one  of  them  removed  it. 

The  undisputed  facts,  therefore,  are,  that  the  boy,  just  be- 
fore the  accident,  was  lying  on  his  back  on  a  railroad  track, 
crosswise  the  track,  with  his  feet  reaching  over  one  of  the 
rails,  and  his  head  between  the  rails.  The  train  was  just 
starting,  and  was  moving  slowly,  so  that  it  was  stopped  when 
four  wheels  had  passed  over  the  boy.  He  was  lying  under- 
neath the  cars,  and  there  is  no  evidence  that  he  was  endeav- 
oring to  cross  the  track.  As  a  matter  of  course  he  was  not, 
and  could  not  be,  in  such  circumstances,  in  the  exercise  of  any 
legal  right.  Railroad  tracks  are  not  made  for  persons,  young 
or  old,  to  lie  down  upon,  in  any  circumstances;  much  less  so 
when  cars  are  standing  on  the  track.  They  are  not  intended 
for  any  such  use,  and  any  person  who  makes  such  use  of  a 
track  is  undoubtedly  a  trespasser. 

The  question  is  not  an  open  one.  Had  this  boy  been  an 
adult,  as  a  matter  of  course  he  could  not  have  recovered,  both 
because  of  his  own  negligence  and  of  his  being  a  trespasser. 
The  boy  was  ten  years  old,  and  therefore  cannot  be  held 
accountable  for  his  own  negligence;  but,  as  a  clear  trespasser, 
recovery  is  equally  impossible,  notwithstanding  his  youth, 
and  tliis  we  have  many  times  decided.  In  every  one  of  tha 
following  cases  we  held  there  could  be  no  recovery,  althougli. 
the  persons  injured  were  children,  upon  the  express  ground, 
that  they  were  trespassers:  Philadelphia  etc.  R.  R.  Co.  v. 
Hummell,  44  Pa.  St.  375;  84  Am.  Dec.  457;  Flower  v.  Penn- 
eylvania  R.  R.  Co.,  69  Pa.  St.  210;  8  Am.   Rep.  251;  Duff  v. 
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Allegheny  R.  R.  Co.,  91  Pa.  St.  458;  36  Am.  Rep.  675;  Caulnj 
V.  Pittsburgh  etc.  R'y  Co.,  95  Pa.  St.  398;  40  Am.  Rep.  664;  98 
Pa.  St.  498;  Hestonville  Pass.  Ry  Co.  v.  Connell,  88  Pa.  St.  520; 
32  Am.  Rep.  472;  Moore  v.  Pennsylvania  R.  R.  Co.,  99  Pa.  St. 
301;  44  Am.  Rep.  106;  Baltimore  &  0.  R.  R.  Co.  v.  Schivin- 
dling,  101  Pa.  St.  258;  47  Am.  Rep.  706.  In  several  of  them 
the  child  was  considerably  younger  than  in  this  case.  In  not 
one  of  them  was  the  trespass  of  the  child  so  gross,  so  palpa- 
ble, 80  conspicuous,  as  in  this.  The  doctrine  has  been  so 
elaborately  discussed  and  so  fully  expounded  and  illustrated 
in  several  of  the  opinions  of  this  court  in  the  cases  referred 
to,  that  it  is  entirely  unnecessary  to  repeat  the  discussion 
here. 

We  are  clearly  of  opinion  that  the  defendant's  ninth  point 
should  have  been  affirmed,  and  a  verdict  for  the  defendant 
directed. 

Judgment  reversed.  

Thb  case  ot  Mitchell  "t.  Philadelphia  etc.  R.  R.  Co.,  132  Pa.  St.  226,  was 
an  action  of  trespass  brought  to  recover  damages  for  personal  injuries.  Th« 
plaintiff  was  a  boy  nine  and  one  half  years  of  age  who,  on  the  day  of 
the  accident,  was  walking  between  the  tracks  of  defendant's  railroad, 
and  to  avoid  some  water  in  his  path,  stepped  upon  the  ties  of  one  of  the 
tracks,  and  was  struck  by  the  cars  after  he  had  taken  about  three  steps. 
The  cars  which  caused  the  accident  were  two  empty  flat-cars,  moving  by 
their  own  momentum,  no  engine  being  attaclied.  The  cars  wore  in  charge 
of  a  brakeman,  who  was  looking  in  the  direction  of  the  child  at  the  time  of 
the  accident.  At  the  close  of  plaintiff's  testimony,  a  judgment  of  nonsuit 
was  rendered,  and  on  appeal,  this  judgment  was  affirmed,  the  appellate 
court  being  of  opinion  that  such  jndgment  was  entirely  justified  by  the  evi- 
dence.    The  plaintiff,  being  a  mere  trespasser,  was  not  entitled  to  recover. 

Railroad  Companies  —  Negligence  —  Infakt  Trespassers  upon  the 
Track. — Where  an  infant  is  a  trespasser  upon  a  railroad  track,  the  rule 
aeems  to  be  that  the  company  must  exercise  toward  him  a  degree  of  care, 
caution,  and  vigilance  not  required  with  respect  to  adult  persons  under  the 
same  circumstances:  Note  to  Westhrook  v.  Mobile  etc  R.  R.  Co.,  14  Am.  St. 
Rep.  595,  596;  although  the  rule  as  laid  down  in  the  Pennsylvania  cases 
is  otherwise:  Id.;  note  to  Cauley  v.  Pittsburgh  etc  ffy  Co.,  40  Am.  Rep. 
667-670. 
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Kelly  v.  Bennett. 

(182  PCNNSTLVANIA  STATR,  218.] 

Pbaciicb.  —  Refusal  to  Grant  Nonsuit  cannot  be  assigned  as  error. 

Praciicb Ketusal  to  Givb  Several  Instructions   cannot  be  joined 

in  one  assignment  of  error. 

Nbgligknce.  —  A  Pointed  Iron  Fence  Four  Fkkt  High  erected  along  m 
sidewalk  to  protect  an  area- way  and  dwelling-house  is  a  lawful  stmctarei 
and  the  owner  thereof  is  not  liable  in  damages  to  one  who,  while  passing 
along  the  sidewalk,  slips,  and  in  falling  comes  in  contact  with  one  of  the 
points  of  the  fence,  whereby  he  is  injured. 

Trespass  to  recover  for  personal  injuries.  Plaintiff  recoy- 
ered  a  verdict  and  judgment,  and  defendant  appealed. 

Andrew  Zane,  for  the  appellant. 

J.  Campbell  Lancaster  and  William  Henry  Lex,  for  the  ap- 
pellee. 

Paxson,  C.  J.  While  this  is  a  plain  case  for  a  reversal,  we 
are  embarrassed  by  the  defective  manner  in  which  it  was 
presented.  The  assignments  of  error  are  very  carelessly  or 
unskillfully  drawn,  and  do  not  meet  the  case.  Indeed,  if  we 
were  to  stand  upon  mere  technicalities,  we  would  be  com- 
pelled to  afl&rm  the  judgment. 

The  first  assignment  is  to  the  refusal  of  the  court  to  grant  a 
nonsuit,  which  we  have  said  at  least  a  hundred  times  is  not 
assignable  as  error.  The  second  and  last  assignment  alleges 
error  in  not  aflBrming  the  defendant's  first,  second,  and  fourth 
points.  The  manner  of  assigning  these  errors  is  wrong,  as  our 
rules  require  separate  assignments  in  such  cases.  Only  one 
point  or  subject  should  be  embraced  in  an  assignment  of 
error. 

The  defendant's  first  point  is  as  follows:  "If  the  jury  be- 
lieve that  the  accident  occurred  by  the  plaintiff  stepping  on 
the  pavement,  by  reason  of  ice  or  any  other  material,  then  the 
plaintiff  cannot  recover."  Inadequate  as  this  point  is  to  reach 
the  merits  of  the  case,  we  nevertheless  think  it  should  have 
been  affirmed,  in  view  of  the  undisputed  facts.  The  defendant 
below  is  the  owner  of  a  dwelling-house  at  the  northeast  corner 
of  Spruce  and  Quince  streets,  in  the  city  of  Philadelphia.  In 
front  of  his  house,  on  Spruce  Street,  there  was  an  iron  railing 
about  four  feet  high,  to  protect  an  area-way,  and  perhaps  the 
front  of  the  house.  The  railing  was  pointed  at  the  top,  of 
the  arrow-head  pattern.  The  plaintiff,  while  walking  along 
the  pavement  on  the  afternoon  of  January  25,  1888,  slipped, 
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by  reason  of  the  snow  or  ice,  or  both,  and,  in  falling,  put  out 
his  hand,  wliich  came  in  contact  with  one  of  the  points  of  the 
railing,  and  was  lacerated.  For  this  injury  he  recovered  a 
verdict  of  $732  in  the  court  below. 

The  defendant  was  not  shown  to  have  been  negligent  in  any 
respect.  The  railing  was  a  lawful  structure.  The  defendant 
had  a  right  to  protect  his  area  in  that  manner.  Had  he  not 
done  so,  and  some  one  had  fallen  therein,  and  been  injured, 
there  would  have  been  more  reason  in  charging  him  with  neg- 
ligence. It  is  said,  however,  that  it  should  have  been  con- 
structed without  points.  This  is  not  so  clear.  The  points  are 
useful  in  preventing  mischievous  boys  from  climbing  over  it. 

What  reason  had  the  defendant  to  anticipate  that  the  plain- 
tiff would  slip  and  fall  precisely  at  that  spot,  and  that  in  doing 
60  he  would  reach  out  his  hand  and  strike  the  railing?  And 
if  he  had  not  such  reason,  the  railing  cannot  be  regarded, 
under  our  cases,  as  the  proximate  cause  of  the  injury.  It  will 
not  do  to  say  that  the  mere  fact  of  the  injury  is  evidence  of 
negligence  on  the  part  of  defendant.  Had  there  been  no  rail- 
ing there,  the  plaintiff  might  have  fallen  with  his  head  against 
the  sharp  edge  of  the  step,  and  received  a  far  worse  injury; 
and  if  he  may  recover  in  the  one  case,  why  not  in  the  other? 
It  will  not  do  to  hold  that  when  a  man  slips  upon  an  icy 
pavement  the  owner  of  the  pavement  or  the  fence,  or  the 
steps  upon  which  he  falls,  must  compensate  him  for  any  in- 
jury he  may  receive.  Few  men  would  be  willing  to  own  prop- 
erty under  such  conditions.  This  plaintiff  has  no  case,  and 
we  will  not  dignify  it  by  a  further  discussion. 

Judgment  reversed.  

As  A  General  Rulk,  in  thk  Absence  of  Special  Circumstances,  if  a 
person  traveling  upon  a  highway  deviates  therefrom,  and  falU  into  a  pit  or 
excavation  on  the  adjacent  premises,  the  owner  of  the  land  is  not  liable:  Beck 
V.  Carter,  68  N.  Y.  283;  23  Am.  Rep.  175,  and  note  183,  184. 
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Philadelphia  Tool  Company  v.  British  America 
AssaRANCB  Company. 

[182  Pennsylvania  State,  236.] 

Insurance  —  Waiver  of  Conditions. — Where  a  policy  of  insurance  on 
tools  and  buildings  of  the  assured,  who  has  only  a  leasehold  interest  in 
the  buildings  and  in  the  land  upon  which  they  rest,  is  issued,  and  an 
entire  premium  paid,  without  any  application,  written  request,  or  repre- 
sentation of  any  kind  by  the  assured  relative  to  his  interest  in  the  build- 
ings, it  is  valid  and  binding,  notwithstanding  conditions  therein  that  it 
shall  be  void  if  the  insured  is  not  the  sole  and  unconditional  owner  of 
the  property,  or  if  the  buildings  stand  on  land  not  owned  by  him  in  fee- 
simple,  or  if  his  interest  is  not  truly  stated  in  the  policy.  In  such  case 
it  will  be  assumed  that  the  policy  was  written  upon  the  knowledge  of 
the  insurer  through  its  representative,  and  intended  to  cover,  in  good 
faith,  the  interest  which  the  insured  had  in  the  buildings. 

Insurance  —  Construction  of  Policy.  —  A  policy  of  insurance  is  to  be 
read  in  the  light  of  circumstances  which  surround  it,  and  interpreted 
most  strongly  against  the  insurer. 

Debt  upon  a  policy  of  insurance  to  recover  for  loss  by  fire. 
Judgment  for  defendant,  and  plaintifif  appeals. 

Thomas  R.  Elcock,  for  the  appellant. 

Isaac  S.  Sharp  and  S.  H.  Alleman,  for  the  appellee. 

Williams,  J.  A  glance  at  the  facts  of  this  case  will  pre- 
pare the  way  for  the  application  of  the  legal  principles  that 
control  it.  The  action  is  on  a  policy  of  insurance.  The 
insured  was  a  manufacturing  company  occupying  brick  and 
frame  buildings  on  Oakford  Street,  in  thecity  of  Philadelphia, 
as  a  lessee.  Its  machinery  and  tools  were  in  these  buildings, 
in  which  its  business  was  conducted.  It  had  no  title,  legal  or 
equitable,  to  the  real  estate,  and  no  interest  in  it  except  as 
lessee.  Its  property  was  therefore  all  personal,  and  insurable 
as  such,  consisting  of  the  leasehold  interest  in  the  real  estate, 
and  the  machinery  and  tools  used  in  the  business.  The  tool 
company  wanted  insurance  on  its  property.  In  some  manner, 
not  explained  by  the  testimony,  this  fact  became  known  to 
the  representative  of  the  British  America  Assurance  Company, 
and  that  company  issued  a  policy  for  two  thousand  five  hun- 
dred dollars,  one  thousand  of  which  was  on  the  buildings,  and 
the  remainder  on  the  tools  and  machinery  contained  therein. 
The  defense  now  taken  is,  that  the  policy  is  partly  upon  real 
estate  and  partly  on  personal  property,  for  which  an  entire 
premium  was  paid,  and  that  as  the  assured  had  no  title  to 
the  land,  the  policy  is  void  as  to  it,  and  being  void  in  part,  is 
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void  in  whole,  so  that  no  recovery  can  now  be  had.  This 
position  rests  on  one  of  the  aLniost  innumerable  conditions, 
stipulations,  and  provisos  which  appear  on  the  policy,  and 
which  asserts  that  if  the  assured  is  not  the  sole  and  uncon- 
ditional owner  of  the  property,  or  if  the  building  stands  on 
ground  not  owned  in  fee-simple  by  the  assured,  or  if  the  inter- 
est of  the  assured  is  not  truly  stated  in  the  policy,  then  the 
policy  shall  be  void.  Is  this  condition  applicable  to  the  case 
presented  on  this  policy? 

A  policy  of  insurance,  like  any  other  contract,  is  to  be  read 
in  the  light  of  the  circumstances  that  surround  it.  This 
policy  was  issued  without  any  application  or  written  request 
describing  the  interest  of  the  assured  in  the  buildings.  No 
actual  representation  of  any  sort  upon  the  subject,  oral  or 
written,  is  alleged  to  have  been  made  by  or  on  behalf  of  the 
assured.  We  ought  to  assume  that  a  policy  written  under 
such  circumstances  was  written  upon  the  knowledge  of  the 
representative  of  the  insurer,  and  intended  to  cover  in  good 
faith  the  interest  which  the  insured  had  in  the  buildings. 
Fraud  is  never  to  be  presumed,  and  in  this  case  no  fraudulent 
representation  is  shown  or  alleged,  unless  it  can  be  deduced 
from  the  statements  of  the  insurer,  made,  as  we  must  pre- 
sume, on  the  knowledge  of  its  representative,  and  for  which 
the  insured  is  in  no  manner  responsible.  We  must  also  re- 
member that  this  policy  is  to  be  interpreted  most  strongly 
against  the  company  whose  contract  it  is. 

Applying  these  principles  to  the  question  now  raised,  we 
conclude  that  the  policy  written  on  the  knowledge  of  the  in- 
surer was  made  in  view  of  the  facts  of  the  case,  and  was  in- 
tended to  cover  such  interest  in  the  buildings  as  the  insured 
had.  This  was  a  leasehold  only;  but  it  was  an  insurable  in- 
terest. Presumably  it  is  the  interest  which  an  application,  if 
one  had  been  made,  would  have  shown,  for  it  is  the  only  inter- 
est which  the  tool  company  ever  had,  or  claimed  to  have.  To 
such  an  interest,  the  proviso  whose  protection  is  invoked  is 
not  applicable.  The  policy  covering  only  the  interest  of  the 
lessee,  the  ownership  of  the  fee  becomes  immaterial.  The 
lessee  cannot  control  its  transfer,  and  has  no  right  to  be  heard 
upon  any  subject  relating  to  its  ownership,  so  long  as  its  pos- 
session under  its  lease  is  not  disturbed.  This  view  of  the  case 
renders  it  unnecessary  to  refer  to  the  cases  cited  in  support 
of  the  general  doctrine  that  a  false  affirmation  of  ownership, 
on  which  insurance  is  induced,  will  relieve  the  insurer  from 


693  Vail  v.  Weaver.  [Penn. 

liability  on  the  policy.  The  court  below  erred  in  entering 
judgment  non  obstante  veredicto  on  the  reserved  point,  and 
judgment  is  now  entered  on  the  verdict. 

Mitchell,  J.,  dissented. 

Insurakoe  —  Construction  of  Polict.  —  Conditions  and  provisos  in  • 
policy  are  to  be  construed  strictly  against  the  insurance  company:  Hoffman 
V.  ^tna  F.  Ins.  Co.,  32  N.  Y.  405;  88  Am.  Dec.  337;  Paul  v.  Travelers  Ins. 
Co.,  112  N.  Y.  472;  8  Am.  St.  Rep.  758;  Imperial  F.  Ins.  Co.  v,  Dunham, 
117  Pa.  St.  460;  Dwelling-liouse  Ins.  Co.  v.  Hoffman,  125  Pa.  St.  626:  Darrow 
V.  Family  Fund  Soc,  116  N.  Y.  637;  15  Am.  St.  Rep.  430,  and  note. 

Insurance  —  Waiver  of  Condition.  —  An  insurance  company  may  waive 
the  right  to  forfeit  a  policy  for  a  breach  of  the  condition  contained  therein 
as  to  the  title  of  the  assured  in  the  property  insured:  Insurance  Co.  v.  Barnes, 
41  Kan.  161;  Hartford  Ins.  Co.  v.  Haas,  87  Ky.  532, 

Insurance  —  Concealment  of  Facts  by  the  Assured.  —  Concealment 
of  material  facts  by  the  assured,  when  no  inquiry  is  made  concerning  them, 
will  not  vitiate  a  policy  of  fire  insurance:  Hartford  P.  Ins.  Co.  v.  Hai-mer, 
2  Ohio  St.  452;  59  Am.  Dec.  684;  Campbell  v.  American  Ins.  Co.,  73  Wis. 
100. 

Insurance  —  Waiver  of  Forfeiture.  —  The  right  to  enforce  the  for- 
feiture of  a  policy  must  be  regarded  as  waived,  where,  after  a  knowledge  on 
the  part  of  the  company  of  a  breach  of  condition,  it  still  treats  the  policy  as 
in  force:  Queen  Ins.  Co.  v.  Young,  86  Ala.  424;  11  Am.  St.  Rep.  51,  and 
note;  and  knowingly  taking  a  premium  after  condition  broken  estops  the 
company  from  enforcing  a  forfeiture:  Qermania  F.  Ins.  Co.  v.  Hick,  125  111. 
351;  8  Am.  St.  Rep.  385,  and  note.  Conditions  in  a  policy  are  considered 
waived,  which,  to  the  knowledge  of  the  agent,  would  make  the  policy  void 
as  soon  as  delivered:  Meyik  v.  Home  Ins.  Co.,  76  Cal.  61;  9  Am.  St.  Rep. 
158. 


Yail  v.  Weaver. 

[182  Pennsylvania  State,  363.] 
Fixtures  —  Intention  as  Test.  —  The  machinery  and  apparatus  of  an  elec- 
tric-light plant  will  not  pass  under  a  judicial  sale  of  the  real  estate  to 
which  they  are  annexed,  when  it  is  shown  that  when  they  were  so  an- 
nexed it  was  intended  that  they  should  remain  temporarily.  Mere  phys- 
ical annexation  is  no  longer  the  test. 

REPLEVIN  for  an  engine,  dynamo,  and  appliances  constitut- 
ing an  electric-light  plant.  PlaintifiF  claimed  the  property  as 
the  purchaser  of  it  as  agent  of  Westinghouse,  Church,  Kerr, 
and  Company,  at  an  execution  sale  under  a  judgment  of  said 
company  against  the  Pennsylvania  Tack  Works.  The  de- 
fendant claimed  the  property  under  a  prior  sale  of  the  real 
property  to  which  it  was  annexed,  made  under  a  judgment 
upon  a  mortgage  of  the  land  before   the  plant  was  annexed. 
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The  Pennsylvania  Tack  Works  owned  the  land  upon  which 
they  conducted  business,  and  also  owned  an  opera-house 
across  the  street  from  the  tack-works.  While  the  land  was 
subject  to  mortgage,  the  electric  plant  was  purchased  and 
set  up  in  the  iron-house  and  wire-nail  department  of  the 
tack  works,  by  the  company  operating  the  latter.  This  part 
of  the  tack  factory  was  of  brick,  and  connected  with  the  main 
factory  by  a  corridor  twelve  to  fifteen  feet  wide.  The  tack- 
works  company  built  a  partition  to  protect  the  electric  plant 
from  the  remainder  of  the  building.  To  support  the  engine 
which  operated  the  electric  plant,  the  company  erected  a 
foundation  wall,  five  or  six  feet  deep,  below  the  floor,  six  feet 
square  at  the  bottom,  two  feet  at  the  bottom  filled  in  with 
stone  and  mortar,  and  four  feet  of  brick.  Six  iron  bolts  were 
walled  into  the  masonry.  The  brick  wall  was  raised  a  foot 
and  one  half  above  the  floor,  and  upon  this  the  engine  was 
bolted  and  firmly  secured.  To  support  the  dynamo,  joists 
were  laid  upon  the  floor  of  the  room  partitioned  oflf,  a  floor  of 
two-inch  plank  laid  down,  and  a  square  frame  of  eight  pieces 
of  timber  placed  thereon.  This  frame  was  nailed  and  made 
fast  to  the  floor.  The  dynamo  rested  upon  the  frame,  and 
fastened  to  the  floor  by  means  of  bolts.  It  was  connected 
with  the  engine  by  belts.  Wires  connecting  with  the  lights 
were  passed  out  through  holes  bored  in  the  brick  wall.  The 
Bteara  for  the  engine  was  supplied  by  boilers,  which  also  fur- 
nished power  for  the  tack  machinery.  A  number  of  lights 
were  supplied  to  the  tack  factory,  but  a  much  greater  number 
were  supplied  to  the  opera-house.  There  was  a  dispute  as  to 
whether  the  electric  plant  was  put  in  with  the  intent  of  sim- 
ply supplying  the  tack  factory  with  light,  or  whether  the  in- 
tention in  erecting  it  was  only  to  light  the  opera-house.  The 
court  instructed  the  jury  that  the  intent  with  which  the  plant 
was  erected  must  govern  in  determining  whether  it  was  a 
fixture  or  not,  and  that  mere  physical  annexation  to  the 
realty  would  not  constitute  it  a  fixture,  if  it  was  the  intent  of 
the  parties  to  place  it  there  for  a  mere  temporary  purpose. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

Montgomery  Evans  and  Louis  M.  Childs,  for  the  appellant 

Henry  C,  Boyer  and  Samuel  D.  Huey,  for  the  appellee. 

Per  Curiam.  The  principal  question  in  this  case  was, 
whether  the  machinery  and  fixtures  of  the  electric  plant  which 
were  placed  in  the  tack-works  were  placed  there  permanently 
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or  not.  If  they  were  temporary  fixtures,  placed  there  for  a 
temporary  purpose,  their  sale  under  the  writ  oi  fieri  facias 
passed  a  good  title.  Mere  physical  annexation  is  no  longer 
the  rule.  It  is  a  question  of  intention.  The  intention  to  an- 
nex, whether  rightfully  or  wrongfully,  is  the  legal  criterion: 
Hill  V.  Sewald,  53  Pa.  St.  271;  91  Am.  Dec.  209;  Seeger  v.  Peltit, 
77  Pa.  St.  437;  18  Am.  Rep.  452;  Morris's  Appeal,  88  Pa.  St. 
368.  This  question  was  submitted  to  the  jury  by  the  learned 
court  below,  under  adequate  instructions,  and  their  verdict 
ends  the  case. 

Judgment  afiBrmed,  

Fixtures,  Test  of.  —  Physical  annexation  to  realty  is  not  alone  suflScient 
fee  change  the  character  of  personalty  to  a  fixture;  whether  a  chattel  becomes 
a  fixture  depends  upon  the  character  of  the  act  by  which  it  is  put  into  its 
place,  the  uses  to  which  it  is  put,  the  policy  of  the  law  connected  with  its 
purpose,  and  the  intention  of  those  concerned:  Atchison  etc  B.  B.  Co.  v. 
Morgan,  42  Kan.  23;  16  Am.  St.  Rep.  471,  and  note. 


Waohter  V.   Phcenix  Assurance    Company. 

[132  Pennsylvania  State,  428-1 

Insxtrance  —  Estoppel  by  AppROViNa  Act  of  Agent.  —  When  a  soliciting 
agent  for  an  insurance  company,  after  issuing  a  policy,  indorses  a  clause 
thereon  making  it  payable,  in  case  of  loss,  to  a  mortgagee,  which  act  was 
approved  by  the  company,  and  subsequently  to  which  the  agent  assured 
the  parties  that  nothing  more  need  be  done  to  secure  the  mortgagee  in 
case  of  sale  of  the  property,  the  company  will  be  estopped,  in  the  event 
of  loss  after  such  sale,  to  deny  the  authority  of  the  agent  to  make  such 
assurance. 

Principal  and  Agent  —  Agent's  Acts,  how  Far  Binding. — As  to  third 
persons,  the  principal  is  bound  by  the  acts  or  representations  of  his 
agent,  made  or  done  within  the  apparent  scope  of  his  authority;  and 
his  actual  instructions  do  not  govern  unless  the  person  dealing  with  him 
had  notice  or  was  put  upon  inquiry  as  to  his  real  authority. 

Estoppel,  when  Question  of  Law.  —  When  the  facts  necessary  to  create 
an  estoppel  are  admitted,  or  clearly  and  conclusively  established,  the 
court  may  declare  the  law  applicable  to  such  facts  without  submitting 
them  to  the  jury. 

Assumpsit  on  a  policy  of  insurance  to  recover  for  loss  by 
fire.     Judgment  for  plaintiff,  and  defendant  appeals. 

Isaac  Elwell,  Samuel  Dixon,  and  William  McGeorge,  Jr.,  for 
the  appellant. 

Frederick  Gaston  and  John  E.  Faunce,  for  the  appellee. 
Sterrett,  J.     The   facts  upon   which  this  contention  ap- 
pears to  hinge  are  few   and  undisputed.     In  December,  1885, 
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the  Phoenix  Assurance  Company,  defendant  below,  issued  a 
policy  of  issuance  to  Charles  Otto  Wade,  for  one  thousand 
dollars,  on  his  frame  cottage  at  Anglesea,  New  Jersey.  The 
risk  was  solicited  and  policy  delivered  to  the  insured  by  J. 
P.  Spofford,  of  Holly  Beach,  who,  in  that  regard,  at  least, 
acted  for  the  company.  Shortly  afterwards,  Wade  borrowed 
from  Noah  Wachter,  the  plaintiff  below,  $850,  secured  by  a 
mortgage  of  the  cottage  property,  supplemented  by  the  in- 
surance policy.  For  the  purpose  of  having  the  latter  prop- 
erly indorsed  or  transferred,  so  that,  in  the  event  of  loss  by 
fire,  the  insurance  money  would  inure  to  the  benefit  of  the 
mortgagee,  Wade  called  on  Spofford,  informed  him  of  the 
transaction,  and  requested  that  the  policy  be  properly  trans- 
ferred to  Wachter,  the  mortgagee.  Spofford  took  the  policy, 
and  promised  to  have  it  attended  to.  Before  anything 
further  was  done,  however,  Wade  and  Wachter,  together, 
went  to  see  him  in  regard  to  the  matter.  Spofford  took  the 
policy  out  of  his  desk,  and  wrote  in  it  the  words,  "  Loss,  if  any, 
payable  to  Noah  Wachter,  mortgagee,"  and  then  handed  it  to 
Wade,  saying,  "That  is  all  right  now  ";  and  thereupon  Wade 
delivered  it  to  Wachter.  The  action  of  Spofford  in  thus 
changing  the  policy  was  recognized  and  approved  by  the  agent 
of  the  company  at  Vineland,  New  Jersey,  and  also  by  the  New 
York  agent.  The  latter  testified  as  follows:  "The  clause  in 
this  policy,  '  Loss,  if  any,  payable  to  Noah  Wachter,  mort- 
gagee,' was  entered  on  our  books  in  the  New  York  office  on  re- 
port of  our  Vineland  agency.  It  was  reported  to  us  some  time 
in  February,  1886."  Frank  E.  Wanser,  an  employee  in  the 
oSice  of  the  Vineland  agency,  was  called  by  the  company,  and 
testified  thus:  "The  policy  stood  on  the  register  in  our  office 
in  the  name  of  Charles  Otto  Wade,  loss,  if  any,  payable  to 
Noah  Wachter,  mortgagee;  and  I  so  reported  the  policy  to  the 
home  office,  in  New  York.  This  insurance  was  effected  by  J. 
P.  Spofford,  our  solicitor  at  Holly  Beach.  Spofford  was  in 
our  employ."  Washington  Irving,  the  New  York  agent, 
called  by  the  company,  further  testified  that  the  insurance 
was  "  eftected  by  Tuller  and  Wanser,  the  agents  at  Vineland, 
through  solicitor  at  Holly  Beach;  that  a  mortgage  clause, 
called  'a  rider  to  the  policy,'  was  in  use  by  the  company,  con- 
taining the  provision  that  no  act  of  the  mortgagor  violating 
conditions  shall  affect  the  mortgagee,"  and  that  "  there  is  no 
extra  charge  for  attaching  such  a  clause." 

When  Wade  conveyed  the  property  to  Dougherty,  he  went 
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to  Spofford,  informed  him  of  the  sale,  and  inquired  of  him  in 
regard  to  the  transfer  of  the  policy  of  insurance  to  Wachter. 
In  the  language  of  the  witness,  "  He  [Spofford]  said,  '  You 
don't  need  to  do  that,  because  it  is  already  transferred  to 
Wachter  as  mortgagee ';  and  I  said,  '  Then  it  is  all  right  as  it 
is,  is  it?'  and  he  said,  *  Yes;  you  need  not  do  anything  more.'  " 
Satisfied  with  that  assurance,  nothing  more  was  done  by 
eitlier  Wade  or  Wachter.  They  rested  in  the  belief  that  the 
policy  was  so  transferred  that  in  the  event  of  a  loss  by  fire 
Wachter  would  be  entitled  to  demand  the  insurance  money, 
and  apply  it  to  payment  of  the  mortgage  debt. 

The  cottage  was  afterwards  destroyed,  and  the  insurance 
company  having  refused  to  pay  the  loss,  this  suit  was  brought 
by  Wachter  to  compel  payment.  The  company  then  sought 
to  impale  him  on  several  sharp  points,  one  of  which  is,  that  by 
the  sale  to  Dougherty  without  a  proper  transfer  of  or  indorse- 
ment on  the  policy,  the  latter  became  null  and  void. 

In  view  of  the  undisputed  facts  above  recited,  the  defense  is 
a  most  ungracious  one,  —  a  defense  which,  under  the  circum- 
stances, no  reputable  underwriter  would  think  of  interposing. 
The  insured  and  the  mortgagor  both  appear  to  have  acted  in 
entire  good  faith.  There  is  not  a  particle  of  evidence  to  indi- 
cate anything  to  the  contrary.  When  the  mortgage  was 
given,  and  they  wished  to  have  it  so  changed  that  the  mort- 
gagee might  hold  it  as  an  available  security  for  the  loan,  they 
both  went  together  to  Spofford  as  the  agent  of  the  company, 
and  he  wrote  into  the  policy  the  words  above  quoted,  and 
thereupon  it  was  delivered  to  the  mortgagee.  The  act  of 
Spofford,  in  writing  into  the  policy  the  clause  referred  to,  was 
recognized  and  approved  by  the  company.  Why,  then,  should 
it  not  be  estopped  from  denying  his  authority  to  do  what  was 
afterwards  done  in  relation  to  the  same  policy  as  a  continuing 
security  in  the  hands  of  the  mortgagee?  If,  instead  of  going 
to  Spofford  for  the  purpose  of  having  the  policy  properly 
transferred  or  indorsed,  so  that  it  would  inure  to  the  benefit  of 
the  mortgagee  notwithstanding  the  conveyance  to  Dougherty, 
the  insured  and  his  mortgagee  had  applied  to  the  general 
agent  of  the  company  in  New  York,  and  he  had  assured  them, 
as  Spofford  did,  that  nothing  further  to  that  end  was  neces- 
sary, that  for  the  purpose  of  indemnifying  the  mortgagee,  the 
policy  was  already  properly  transferred,  etc.,  it  cannot  be 
doubted  that  the  company  would  be  estopped  from  alleging 
anything  to  the  contrary:  Mentz  v.  Armenia  F.  Ins.  Co.,  79 


Feb.  1890.]     Wachteb  v.  Phoenix  Assurance  Co.  603 

Pa.  St.  478;  21  Am.  Rep.  80.  In  that  case,  the  company's 
agent  told  the  assured  that  the  proper  indorsement  on  the 
policy  had  been  made.  It  was  held  that  his  declaration 
operated  as  an  estoppel,  because  it  lulled  the  assured  "  to 
sleep,  by  the  assurance  that  the  condition  of  the  policy  had 
been  complied  with,  and  that  the  indemnity  was  secured," 

As  was  well  said  by  the  learned  president  of  the  court  below, 
the  company  confirmed  Spofibrd's  act  in  altering  the  policy 
in  question,  and  delivering  it  in  that  condition  to  Wachter.  It 
thereby  accredited  him  as  its  agent,  at  least  as  to  that  par- 
ticular risk;  and  therefore  what  he  said  in  reference  to  the  pol- 
icy, etc.,  was  as  binding  on  the  company  as  if  he  had  been  its 
general  agent.  It  clothed  him  with  at  least  apparent  author- 
ity in  regard  to  the  policy  in  question;  and  as  to  parties  deal- 
ing with  him  on  the  faith  of  that,  it  should  not  be  permitted  to 
deny  his  authority  to  act  as  he  did:  Hubbard  v.  Tenbrook,  124 
Pa.  St.  291;  10  Am.  St.  Rep.  585.  In  Griswold  v.  Gebbie,  126 
Pa.  St.  353,  12  Am.  St.  Rep.  878,  our  brother  Mitchell  recently 
said:  "The  general  rule  that  a  principal  is  responsible  for  the 
misrepresentations  of  his  agent  within  his  authority  is  beyond 
question;  and  the  better  opinion  is,  that  as  to  third  parties 
affected  by  his  acts  or  words,  it  is  the  apparent  scope  of  his 
authority,  and  not  his  actual  instructions,  that  must  govern. 
That  is  the  basis  on  which  the  business  of  the  world  in  the 
present  day  is  transacted,  and  the  rule  should  be  enforced  in 
a  liberal  spirit,  with  regard  to  the  actual  habits  of  the  com- 
munity." Other  authorities  to  the  same  effect  might  be  cited, 
among  which  are:  Millville  etc.  Ins.  Co.  v.  Mechanics^  etc.  Aas^n, 
43  N.  J.  L.  652;  Redstrake  v.  Cumberland  etc.  Ins.  Co.,  44 
N.  J.  L.  294;  Wood  on  Insurance,  sec.  392.  The  learned 
author  of  the  work  last  cited  says:  "It  would  be  disastrous  to 
commercial  as  well  as  other  interests  if  a  person,  by  acting 
through  the  agency  of  another,  could  shield  himself  from 
liability  for  such  person's  acts  ad  libitum.  Fortunately,  no 
such  rule  exists;  and  he  who  intrusts  authority  to  another,  in 
whatever  department  of  business,  is  bound  by  all  that  is  done 
by  his  agent  within  the  scope  of  his  apparent  power,  and  can- 
not screen  himself  from  the  consequences  thereof  upon  the 
ground  that  no  authority  in  fact  was  given  him  to  do  the  par- 
ticular act,  unless  the  act  was  clearly  in  excess  of  his  apparent 
authority,  or  was  done  under  such  circumstances  as  put  the 
person  dealing  with  him  upon  inquiry  as  to  the  agent's  real 
authority." 
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Perhaps  it  may  be  said  that  while  the  evidence  referred  to 
tends  to  create  an  estoppel,  the  question  of  SpofFord's  real  or 
apparent  agency  in  the  premises,  etc.,  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions.  That  would  be 
80  if  there  was  any  conflict  of  testimony,  but  there  is  none. 
All  the  essential  facts  are  clearly  and  conclusively  established 
by  uncontroverted  evidence,  part  of  which  was  introduced  by 
the  company  itself.  When  the  facts  are  admitted,  or  estab- 
lished beyond  all  controversy,  as  they  are  in  this  case,  there 
is  no  necessity  for  submission  to  a  jury.  It  then  becomes  the 
province  of  the  court  to  declare  the  law  applicable  to  such 
facts.  That  was  done  in  this  case;  and  for  reasons  above  sug- 
gested, we  think  there  is  nothing  in  the  record  that  calls  for 
the  reversal  of  the  judgment. 

Judgment  affirmed. 

Insdranck  —  Ratification  or  Agent's  Acts.  —  Where  aa  insaranca 
company  grants  a  policy,  thereby  ratifying  the  acts  of  its  agent  who  made 
oat  the  application,  it  is  estopped  to  defend  against  a  recovery  upon  the 
policy  on  the  ground]of  the  agent's  conduct:  Oermania  F.  Im.  Co.  v.  Hick,  125 
111.  .351;  8  Am.  St.  Rep.  384;  Pickel  v.  Phoenix  Im.  Co.,  119  Ind.  292;  We.'it- 
em  etc.  Im.  Co.  v.  Hector,  85  Ky.  294;  Dun}>ar  v.  P/wenix  Im.  Co.,  72  Wis. 
492;  for  the  company,  rather  than  the  assured,  must  bear  the  loss  occasioned 
by  an  agent  acting  within  the  scope  of  his  authority:  Commercial  etc  Ins.  Co. 
V.  Slate,  1 13  Ind.  331. 

Agency  —  Principal,  when  Bound  by  Agent's  Acts.  — A  principal  is 
bound  by  the  false  representations  of  his  agent,  either  when  made  within  the 
apparent  scope  of  his  authority,  or  when,  not  so  made,  they  are  subsequently 
ratified  by  the  principal:  Du  Souchet  v.  Dutcher,  113  Ind.  249;  and  third 
parties  dealing  with  agents  in  good  faith  are  not  bound  by  limitations  of  his 
authority  by  private  instructions  which  are  unknown  to  them,  and  not  prop- 
erly inferable  from  the  nature  of  the  agent's  employment:  Lister  v.  Alien,  31 
Md,  543;  100  Am.  Dec.  78. 


Marsteller  V.  Marsteller. 

[132  Pennsylvania  State,  617.] 

Jusncu's  Judgment  as  Res  Judicata.  — A  judgment  rendered  by  a  justice 
of  the  peace  in  an  action  under  the  landlord  and  tenant  act,  deciding 
that  the  relation  of  landlord  and  tenant  did  not  exist,  and  that  no  rent 
was  in  arrear,  is,  until  reversed  or  regularly  set  aside,  a  complete  bar  to 
another  proceeding  before  another  justice  upon  the  same  cause  of  action. 

Judgment  as  Res  Judicata.  —The  judgment  of  a  court  of  competent  juris- 
diction, whether  of  record  or  not,  and  whether  in  a  proceeding  according 
to  the  course  of  the  common  law,  or  summary  in  its  character,  if  upon 
a  point  litigated  by  the  parties,  is  conclusive  iu  all  subsequent  suits  di- 
rectly involving  the  same  question,  until  reversed  or  legally  set  aside. 
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Aa  exception  to  this  rule  exists  in  an  action  of  ejectment  on  a  legal  title 
in  which  successive  suits  may  be  prosecuted  until  two  concurring  jadg> 
ments  are  obtained. 

E.  0.  Schwartz,  for  the  appellant. 

Allen  H.  Focht  and  William  H.  Sowden,  for  the  appellee. 

Sterrett,  J.  It  appears,  by  the  charge  of  the  court,  and  the 
evidence,  that  in  June,  1889,  a  proceeding  against  the  defend- 
ant below,  under  the  landlord  and  tenant  act  of  April  3,  1830, 
commenced  before  Isaac  A.  Kase,  Esq.,  a  justice  of  the  peace, 
etc.,  was  so  proceeded  in,  that  after  a  full  hearing  the  justice 
found  "  that  no  demise  was  made,  the  relation  of  landlord  and 
tenant  not  established,"  and  on  July  3,  1889,  gave  juagment 
in  favor  of  the  defendant  and  against  the  plaintiff,  and  there- 
upon dismissed  the  complaint,  "  with  costs  to  be  paid  by  the 
plaintiff";  that  within  a  month  after  the  rendition  of  the 
judgment,  and  while  it  remained,  as  it  still  does,  in  full  force, 
neither  reversed  nor  appealed  from,  the  present  proceeding 
was  commenced  before  another  justice  of  the  peace  by  the 
same  plaintiff,  against  same  defendant,  on  the  same  alleged 
demise.  In  view  of  these  facts,  it  was  claimed  by  de- 
fendant below  that  the  former  judgment,  being  for  the  same 
cause  of  action  and  between  the  same  parties,  is  a  bar  to 
this  proceeding;  and  in  his  second  point,  reciting  the  substance 
of  the  former  proceeding,  judgment,  etc.,  he  requested  the 
court  to  charge  that  the  finding  of  the  justice  in  that  proceed- 
ing "  is  conclusive,  and  the  verdict  of  the  jury  must  be  for  de- 
fendant." The  refusal  of  the  court  to  so  charge  constitutes 
the  ninth  specification  of  error.  In  that  part  of  the  charge 
recited  in  the  fifth  specification,  the  learned  judge  also,  in  sub- 
stance, instructed  the  jury  that  the  former  proceedings  and 
judgment  did  not  interfere  with  the  plaintiff's  right  to  re- 
cover in  this  case.  The  question,  therefore,  presented  by  the 
fifth  and  ninth  specifications  is  as  to  the  effect  of  the  former 
judgment. 

If  the  ruling  complained  of  be  correct,  there  is  nothing  to 
prevent  an  unsuccessful  landlord  from  instituting  as  many 
successive  proceedings  for  the  same  cause  against  his  alleged 
tenant  as  he  can  find  justices  of  the  peace  in  the  county.  Such 
a  thing  would  certainly  be  an  anomaly  in  our  system  of  juris- 
prudence, the  underlying  principle  of  which  is,  that  no  one 
shall  be  twice  vexed  for  the  same  cause.  The  well-nigh  uni- 
versal rule  is,  that  tbe  judgment  of  a  court  of  competent  juris- 
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diction,  whether  it  be  a  court  of  record  or  not,  upon  a  point 
litigated  between  the  parties,  is  conclusive  in  all  subsequent 
controversies  directh''  involving  the  same  question.  The  only 
exception  to  this  rule  that  is  now  recalled  is  the  action  of 
ejectment  on  a  legal  title,  in  which  successive  suits  may  be 
brought  and  prosecuted  until  two  concurring  verdicts  and 
judgments  are  obtained. 

In  this  case,  the  justice  before  whom  the  first  proceeding 
was  commenced  heard  the  testimony,  and  found  as  a  fact  that 
there  was  no  demise;  that  the  relation  of  landlord  and  tenant 
did  not  exist;  and  he  therefore  entered  judgment  for  the  de- 
fendant, and  dismissed  the  complaint,  at  the  plaintiff's  cost. 
That  judgment,  predicated,  as  it  was,  of  the  facts  found  by  the 
justice,  went  to  the  very  root  of  the  controversy,  and  is  final 
and  conclusive  on  both  parties  until  legally  set  aside  or  re- 
versed. On  general  principles,  there  is  no  reason  why  it  should 
not  be  80.  It  makes  no  difference  whether  that  adjudication 
was  in  a  proceeding  according  to  the  course  of  the  common 
law,  or  summary  in  its  character.  It  is  quite  enough  that  the 
question  in  controversy  was  submitted  to  a  judicial  officer,  to 
be  determined  in  a  judicial  way;  that  the  parties  and  their 
proofs  were  heard,  and  their  rights  settled  by  a  judicial  deter- 
mination. If,  in  any  such  determination,  error  intervenes,  it 
must  be  corrected  in  an  orderly  way,  if  any  is  provided;  if 
not,  the  judgment  must  be  accepted  as  a  finality. 

The  only  authorities  we  have  been  referred  to  as  sustaining 
the  ruling  of  the  court  below  are  Ayres  v.  Novinger,  8  Pa.  St. 
414,  and  Jackson  &  G.  on  L.  &  T.,  299.  What  was  said  by  the 
learned  judge,  in  the  first  of  these,  appears  to  be  mere 
obiter  dictum,  in  relation  to  a  matter  that  was  not  involved  in 
the  case  then  before  the  court,  and  no  authority  is  cited  in 
support  of  the  doctrine  there  asserted.  The  principle  stated 
by  the  text  writers  is  evidently  traceable  to  the  dictum  found 
in  Ayrea  v.  Novinger,  8  Pa.  St.  414,  and  can  add  no  weight 
thereto. 

The  fifth,  ninth,  and  eleventh  specifications  are  sustained. 
Inasmuch  as  the  error  pervading  these  is  fundamental,  it  is 
unnecessary  to  notice  the  remaining  eight  assignments. 

Judgment  reversed.  

Justice's  Judgment,  Conclu31Vene93  of.  —A  judgment  of  a  justice  of 
the  peace  who  has  jurisdiction  over  the  parties  and  the  subject-matter  ia 
valid  and  binding  till  reversed:  Hendrickson  v.  St.  Louis  etc.  R.  R.  Co.,  34 
Mo.  188;  84  Am.  Dec.  76,  and  note;  and  ia  a  bar  to  a  second  suit  of  the  same 
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nature:  Kase  v.  Best,  15  Pa.  St.  101;  53  Am.  Dec.  573.  Compare  BiUingn  ▼. 
Russell,  23  Pa.  St.  189;  62  Am.  Dec.  330,  and  cases  cited  in  note.  A  judg- 
ment of  a  justice  of  the  peace  is  a  judicial  proceeding  within  the  meaning  of 
section  1  of  article  4  of  the  United  States  constitution;  and  being  made  in 
one  state,  is  as  conclusive  between  the  parties  and  privies  thereto,  though 
living  in  another  state,  ais  a  judgment  of  the  highest  court  of  record:  Car' 
penUr  v.  Pier,  30  Vt.  81;  73  Am.  Dec.  288. 

EIjecthent,   Conclusiveness  or  Judqment  im:  See  note  to  CaperUm  ▼. 
Schmidt,  85  Am.  Dec  208-211. 


Hemphill  v.  Yerkes. 

[132  Pennsylvania.  State,  645.] 

Banks  and  Banking  —  Proof  of  Ownership  of  Deposit.  —  Money  de- 
posited in  bank  by  one  person  may  be  shown  to  belong  to  another,  either 
by  the  latter  or  his  attaching  creditor;  but  in  the  absence  of  any  claim 
by  the  real  owner,  the  bank  cannot  dispute  the  title  of  the  depositor, 
and  is  bound  to  honor  his  check. 

Banks  and  Bankino  —  Checks  —  Effect  of  Assignment  of. — A  check 
drawn  against  the  whole  of  a  specificJund  deposited  in  bank  in  the  name 
of  the  drawer,  but  the  equitable  title  to  which  is  in  the  payee,  transfers 
to  him  the  legal  title  also,  even  as  against  the  drawer,  and  the  indorse- 
ment and  delivery  of  the  check  by  such  payee  to  his  assignee  for  a 
valuable  consideration  vests  the  legal  title  to  the  deposit  in  the  latter  aa 
against  subsequent  attaching  creditors  of  the  original  payee  and  assignor. 

Amicable  action  to  determine  the  ownership  of  a  deposit  in 
bank.     Judgment  for  plaintiffs,  and  defendants  appeal. 

Alfred  P.  Reid  and  R.  T.  Cornwell,  for  the  appellants. 

William  J.  Butler,  Jr.,  and  Windle,  for  the  appellees. 

Paxson,  J.  This  case  stated  is  very  inartificially  drawn,  and 
might  well  be  quashed  for  this  reason.  Instead  of  being  a 
clear  statement  of  facts  agreed  upon,  we  are  referred  for  many 
of  the  facts  to  the  answers  of  the  garnishees,  and  to  certain 
affidavits  which  are  attached  to  the  case  stated,  and  made  a 
part  thereof.  As  an  examination  of  them  enables  us  to  gather 
the  material  facts  with  reasonable  certainty,  we  will  dispose 
of  the  case  as  presented. 

The  fund  in  controversy  was  deposited  in  bank  to  the  credit 
of  R.  Jones  Monaghan,  master.  It  amounted  to  $634.14,  and 
was  part  of  a  fund  which  had  come  into  the  hands  of  Mr. 
Monaghan  as  master,  appointed  by  the  court  to  make  sale  of 
certain  real  estate  under  a  decree  in  partition.  The  fund  in 
bank  represented  the  share  of  Jonathan  P.  Yerkes  in  the  pro- 
(weds  of  the  sale  of  said  real  estate,  all  of  the  other  heirs  hav- 
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ing  been  paid  in  full.  Under  these  circumstances,  the  fund 
in  bank,  although  deposited  in  the  name  of  ^Ir.  Monaghan  as 
master,  was  really  the  money  of  Yerkes.  He  was  the  equi- 
table owner  thereof,  and  entitled  to  demand  the  legal  title.  It 
was  held  in  First  Nat.  Bank  v.  Mason,  95  Pa.  St.  113,  40  Am. 
Rep.  632,  that  money  deposited  in  a  bank  to  the  credit  of  A 
may  be  shown  to  be  the  property  of  B.  It  may  be  reached 
by  attachment  on  the  part  of  the  judgment  creditors  of  B,  or 
its  payment  by  the  bank  to  A  may  be  stopped  by  a  proper 
notice  on  the  part  of  B  that  the  money  belongs  to  him.  The 
credits  on  the  books  of  the  bank  are  but  prima  facie  evidence 
of  ownership.  It  is  equally  well  settled,  however,  that  in  the 
absence  of  any  claim  by  the  real  owner,  the  bank  cannot  dis- 
pute the  right  of  its  depositor,  and  is  bound  to  honor  his 
check. 

On  February  7,  1888,  at  or  about  six  o'clock,  p.  m.,  the  said 
Jonathan  P.  Yerkes  called  upon  Mr.  Monaghan  at  his  office, 
and  received  from  him  a  check  of  that  date  for  $634.14,  the 
full  amount  of  the  deposit.  The  check  was  drawn  as  master, 
against  a  fund  standing  to  Mr.  Monaghan's  credit  as  master. 
It  was  drawn  against  a  particular  fund,  and  for  the  whole  of 
it.  Yerkes  then  and  there  delivered  to  the  master  a  full  re- 
lease and  discharge  for  the  same.  All  the  other  parties  to 
the  equity  suit  had  previously  released  him.  He  was  the 
last  party  to  whom  a  check  was  given;  all  the  other  parties 
had  been  fully  paid  some  months  before.  This  placed  the 
legal  as  well  as  the  equitable  title  to  the  fund  in  Jonathan  P. 
Yerkes.  It  is  true,  as  a  general  principle,  that  a  check  drawn 
in  the  ordinary  form  vests  no  title  to  the  general  funds  of  the 
drawer  in  the  bank  upon  which  it  is  drawn:  Loyd  v.  Mc- 
Caffrey, 46  Pa.  St.  410;  First  N.  Bank  v.  Gish,  72  Pa.  St.  13. 
This  principle  and  these  cases  do  not  apply.  The  check  was 
not  drawn  against  the  general  funds  of  Monaghan;  it  was 
drawn  against  the  whole  of  a  specific  fund  which,  in  equity, 
belonged  to  the  payee,  and,  as  before  observed,  passed  the 
legal  title  to  the  fund,  even  as  against  the  drawer.  Mr. 
Monaghan  could  not  have  withdrawn  or  repudiated  that 
check;  an  attempt  to  do  so  would  have  been  a  fraud.  To 
have  drawn  it  out  and  converted  it  to  his  own  use  would  have 
been  an  embezzlement.     This  is  a  test  of  ownership. 

After  leaving  Mr.  Monaghan's  office  on  the  evening  of  Feb- 
ruary 7th,  Jonathan  P.  Yerkes,  on  his  way  home,  stopped  at 
the  house  of  his  brother,  John  Yerkes,  indorsed,  the  cheeky 
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and  gave  it  to  his  brother  in  payment  of  a  debt  which  he  owed 
him.  This  was  done  in  pursuance  of  a  previous  parol  agree- 
ment, by  which  John  was  to  receive  Jonathan's  share  of  the 
money  in  the  hands  of  the  master.  It  was  a  parol  assign- 
ment of  the  fund,  consummated  as  soon  as  the  check  came 
into  Jonathan's  hands. 

The  plaintiffs,  having  obtained  a  judgment  against  Jona- 
than P.  Yerkes,  issued  an  attachment  thereon  on  the  same 
day  that  the  settlement  was  made  between  Mr.  Monaghan 
and  the  said  Jonathan,  which  attachment  was  served  upon  the 
garnishees  about  eight  o'clock,  p.  m.  At  that  time  there  were 
no  funds  in  the  hands  of  either  Mr.  Monaghan  or  the  bank, 
garnishees,  belonging  to  Jonathan  P.  Yerkes.  The  attaching 
creditors  could  only  attach  his  right;  they  stood  precisely  in 
his  shoes.  They  could  take  what  he  could  claim;  nothing 
more.  It  cannot  be  contended  successfully  that  as  between 
Jonathan  and  his  brother,  John,  the  former  could  take  this 
fund.  He  had  made  a  parol  assignment  of  it  for  a  valuable 
consideration,  and  before  any  attachment  was  served,  in- 
dorsed and  transferred  the  check  to  his  brother,  and  thus 
passed  to  him  the  legal  title.  The  learned  judge  below  cor- 
rectly held  that  the  attaching  creditors  acquired  the  rights  of 
Jonathan  P.  Yerkes  to  the  fund.  But  we  have  endeavored  to 
show  that  he  had  no  right  to  it.  All  his  right  passed  to  his 
brother  by  virtue  of  the  parol  assignment  and  the  delivery  of 
the  check.  The  error  into  which  the  learned  judge  below  fell 
was  in  holding  that  the  check  gave  the  payee  no  valid  claim 
upon  the  fund,  overlooking  the  fact  that  this  was  not  the  case 
of  an  ordinary  check  drawn  against  general  funds  of  the 
drawer,  but  a  check  drawn  against  a  special  fund,  to  which 
the  payee  held  the  equitable  title. 

The  judgment  is  reversed,  and  judgment  is  now  entered 
against  the  National  Bank  of  Chester  County,  garnishee,  in 
favor  of  John  Yerkes,  one  of  the  above-named  defendants,  for 
$634.14,  with  costs.  

Check,  whether  Assignment  of  Fund.  —  In  view  of  the  fact  that  this 
subject  has  been  discussed  at  length  in  notes  to  In  re  Franklin  Bank,  19  Am. 
Dec.  422  et  seq.,  also  Sowden  <b  Co.  v.  Craig,  96  Am.  Dec.  132,  and  Saylor  v, 
Buahong,  45  Am.  Rep.  355,  and  for  the  further  reason  that  very  few  cases 
have  discussed  the  topic  since  those  notes  were  written,  no  attempt  will  be 
made  here  to  enter  into  an  extended  review  of  this  much-vexed  subject.  On 
the  contrary,  this  note  will  be  confined  to  a  reference  to  and  grouping  of  the 
cases,  which  now,  as  then,  maintain  views  directly  contrary  to  one  another. 
One  class  of  cases  asserts  the  doctrine  that  the  drawing  and  delivery  of  a 
AM.  St.  Kkp.,  Vol.  XIX.  —  sy 
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ebeck  do  not  operate  as  an  assignment,  in  any  sense,  of  the  drawer's  rights 
as  against  the  drawee,  unless  the  check  is  in  some  way  accepted  by  the 
drawee,  and  hence  that  as  between  the  drawer  and  the  payee  or  holder,  the 
check  does  not  operate  as  an  assignment  of  do  much  of  the  fund  as  is  drawa 
apon,  or  of  the  drawer's  rights  as  against  the  drawee.  In  other  words,  that 
a  check  drawn  and  delivered  to  the  person  to  whose  order  it  is  payable  does 
not  operate,  without  acceptance  by  the  drawee,  as  an  assignment  of  the  sum 
for  which  it  was  given,  although  the  drawer  may  have,  or  may  have  had  at 
the  time  it  was  drawn,  funds  in  the  possession  of  the  drawee  of  an  equal  or 
larger  amount.  There  being  no  privity,  express  or  implied,  between  the  holder 
of  the  check  and  the  drawee,  such  holder  of  the  check  in  its  original  form 
can  bring  no  suit  on  it  against  the  drawee.  In  case  of  non-payment,  the  re- 
course of  the  holder  is  against  the  drawer  and  the  indorser,  if  any.  The 
drawer  alone  can  bring  suit  to  recover  the  funds  against  which  the  check  was 
drawn,  and  ordinarily  he  only  can  maintain  an  action  for  failure  to  pay  on 
presentment.  He  may  revoke  the  check,  and  countermand  its  payment 
before  acceptance,  and  if  unaccepted,  his  death  will  operate  as  a  revocation, 
and  it  seems  that  his  insolvency  has  the  same  effect. 

The  notes  above  referred  to,  and  the  cases  therein  cited,  show  that  this 
▼iew  of  the  law  of  checks  is  unanimously  adopted  by  the  courts  of  England, 
and  the  vast  weight  of  American  authority  is  also  found  to  be  in  full  accord 
with  this  rule.  Among  the  cases  supporting  it  are  National  Bank  v.  Millard, 
10  Wall.  152;  National  Bank  v.  Whitman,  94  U.  S.  343;  Dana  v.  Third  Nat. 
Bank,  13  Allen,  445;  Carr  v.  National  etc.  Bank,  107  Mass.  45;  9  Am.  Rep.  G; 
jEtna  Nat.  Bank  v.  Fourth  Nat.  Bank,  4(5  N.  Y.  82;  7  Am.  Rep.  314;  Case  v. 
Henderson,  23  La.  Ann.  49;  8  Am.  Rep.  590;  Colorado  Nat.  Bank  v.  Boeltduer, 
6  Col.  185;  40  Am.  Rep.  142;  Oriffin  v.  Kemp,  46  Ind.  172;  National  Bank  v. 
Second  Nat.  Bank,  69  Ind.  479;  35  Am.  Rep.  236;  Harrison  v.  Wnght.  100  Ind. 
515;  50  Am.  Rep.  805,  fully  discussing  the  subject  and  citing  and  classifying 
the  cases;  Merdiants'  Nat.  Bank  v.  Coates,  79  Mo.  168;  Dickinson  v.  Coates, 
79  Mo.  250;  49  Am.  Rep.  228;  Coates  v.  Doran,  83  Mo.  337  (these  cases  over- 
ruling several  cases  in  the  Missouri  court  of  appeals  holding  a  contrary  view); 
Creveling  v.  Bloomshury  Nat.  Bank,  46  N.  J.  L.  255;  50  Am.  Rep.  417;  Dun- 
can V.  Berlin,  60  N.  Y.  151;  People  v.  Merchants'  Bank,  78  N.  Y.  269;  34 
Am.  Rep.  532;  Risky  v.  Plwenix  Bank,  83  K  Y.  318;  38  Am.  Rep.  421;  Veita 
V.  Union  Nat.  Bank,  101  N.  Y.  563;  Saylor  v.  Bmhong,  100  Pa.  St.  23;  45 
Am.  Rep.  353;  First  Nat.  Bank  v.  McMichael,  106  Pa.  St.  460;  51  Am.  Rep. 
629;  Firnt  Nat.  Bank  v.  Shoemaker,  1 17  Pa.  St.  94;  2  Am.  St.  Rep.  649;  Pur- 
cell  v.  Allemonrj,  22  Gratt.  739;  Es,<ex  Co.  Nat.  Bank  v.  Bank,  7  Biss.  193; 
Strain  v.  Courdin,  11  Nat.  Bank.  Reg.  156;  Rosenthal  v.  Mastin  Bank.  17 
Blatchf.  318;  Moses  v.  Franklin  Bank,  34  Mil.  574;  Attorney-Oewral  v.  Con- 
tinental Life  Ins.  Co.,  71  N.  Y.  325;  27  Am.  Rep.  55;  Lnnt  v.  Bank,  49  Birh. 
221;  Orammel  v.  Carmer,  55  Mich.  201;  First  Nat.  Bank  v.  Oish,  72  Pa.  St.  14. 

This  doctrine  has  been  lately  approved  by  the  supreme  court  of  Alabama 
in  National  etc  Bank  v.  Miller,  77  Ala.  168,  and  reaffirmed  by  the  supreme 
court  of  the  United  States  in  Laclede  Bank  v.  Schuler,  120  U.  S.  511,  where 
the  court  said:  "The  question  of  how  far  and  under  what  circumstances  a 
check  of  a  depositor  in  a  bank  will  be  considered  an  equitable  assignment  to 
the  payee  of  the  check  of  all  or  any  portion  of  the  funds  or  deposits  to  the 
credit  of  the  drawer  in  the  bank,  is  one  which  has  been  very  much  considered 
of  late  years  in  the  courts,  and  about  which  there  is  not  a  unanimity  of  opin- 
ion. In  this  court,  it  is  very  well  settled  that  such  a  check,  unless  accepted 
by  the  bank,  will  not  sustain  an  action  at  law  by  the  drawee  against  the 
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bank,  as  there  is  no  privity  of  contract  between  them."  In  the  later  case  of 
Florence  Mining  Co.  v.  Broion,  124  U.  S.  391,  the  court  said:  "An  order  to 
pay  a  particular  sum  out  of  a  special  fund  cannot  be  treated  as  an  equitable 
assignment  j)ro  tanlo,  unless  accompanietl  with  such  a  relinquishinent  of  con- 
trol over  the  sum  designated  that  the  fund-holder  can  safely  pay  it,  and  be 
compelled  to  do  so,  though  forbidden  by  the  drawer.  A  general  deposit  in  a 
bank  is  so  much  money  to  the  depositor's  credit;  it  is  a  debt  to  him  by  the 
bank,  payable  on  demand,  to  his  order,  not  properly  capable  of  identification 
and  specific  appropriation.  A  check  upon  the  bank  in  the  usual  form,  not 
accepted  or  certified  by  its  cashier  to  be  good,  does  not  constitute  a  transfer 
of  any  money  to  the  credit  of  the  holder;  it  is  simply  an  order,  which  may  be 
countermanded,  and  payment  forbidden  by  the  drawer  at  any  time  before  it 
is  actually  cashed.  It  creates  no  lien  on  the  money  which  the  holder  can 
enforce  against  the  bank.  It  does  not  of  itself  constitute  an  equitable  as- 
signment." In  the  late  case  of  Pickle  v.  Aluse,  88  Tenn.  380-3S5,  17  Am.  St. 
Rep.  900,  the  court  reaflBrmed  this  doctrine,  and  said:  "This  brings  us  to  the 
question  as  to  whether  complainant  can  recover  upon  this  check  as  against 
the  bank.  While  the  authorities  are  not  agreed,  yet  the  decided  weight  of 
opinion  is,  that  the  holder  of  a  bank  check  cannot  sue  the  bank  for  refusing 
payment,  in  the  absence  of  proof  that  it  was  accepted  by  the  bank,  or  that  it 
has  done  some  other  act  equivalent  to  and  implying  acceptance.  Tliis  has 
been  the  uniform  view  of  this  court:  Planters'  Bank  v.  Menitt,  7  Heisk.  177; 
Planters'  Bank  v.  Keesee,  7  Heisk.  200;  Imboden  v.  Perrie,  13  Lea,  504.  We 
are  unable  to  see  any  reason  for  disturbing  the  rule  as  heretofore  declared  by 
this  court,  especially  as  the  decided  weight  of  authority  is  in  accord  with  our 
decisions." 

The  doctrine  upon  which  this  class  of  decisions  is  founded  is  well  stated  in 
the  leading  case  of  National  Bank  v.  Millard,  10  Wall.  156,  where  Mr.  Justice 
Davis  said:  "On  principle,  there  can  be  no  foundation  for  an  action  on  the  part 
of  the  holder,  unless  there  is  a  privity  of  contract  between  him  and  the  bank. 
How  can  there  be  such  a  privity  when  the  bank  owes  no  duty  and  is  under 
DO  obligation  to  the  holder  ?  The  holder  takes  the  check  on  the  credit  of  the 
drawer,  in  the  belief  that  he  has  funds  to  meet  it;  but  in  no  sense  can  the 
bank  be  said  to  be  connected  with  the  transaction.  If  it  were  true  that 
there  was  a  privity  of  contract  between  the  banker  and  the  holder  when  the 
check  was  given,  the  bank  would  be  obliged  to  pay  the  check,  although  the 
drawer,  before  it  was  presented,  had  countermanded  it,  and  althougli  other 
checks  drawn  after  it  was  issued,  but  before  payment  of  it  was  deniaiuleil, 
had  exhausted  the  funds  of  the  depositor.  If  such  a  result  should  follow  tlia 
giving  of  checks,  it  is  easy  to  see  that  bankers  would  be  compelled  to  aban- 
don altogether  the  business  of  keepin;^  deposit  accounts  for  tiieir  customers. 
If,  then,  the  bank  did  not  contract  with  the  holder  of  the  clieuk  to  pay  it  at 
the  time  it  was  given,  how  can  it  be  said  that  it  owes  any  duty  to  the  holder 
until  the  check  is  presented  and  accepted? 

There  is  another  class  of  cases,  however,  holding  an  entirely  different 
doctrine.  They  proceed  upon  the  ground  of  an  iuiplietl  promise  by  the  bank 
to  the  check-holder,  arising  from  the  well-known  usages  of  the  baiikiug  busi- 
ness. They  maintain  that  the  drawing  and  delivery  of  a  check  operate  as 
an  equitable  assignment  pro  tanto  of  the  funds  in  the  hands  of  the  drawee, 
and  give  the  holder  the  right  to  collect  from  him  by  suit.  These  cases,  of 
course,  determine  that  the  check  operates  as  an  assignment  as  between  the 
drawer  and  payee.  Among  these  cases  may  be  mentioned  Munn  v.  BvrcJi.  '25 
111.  35;  Brown  v.  Leckie,  43  111.  497;  Fourth  Xat.  Bunk  v.  City  Nat.  Bank,  {J8 
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m.  398;  Union  Nat.  Bank  v.  Oceana  Co.  Bank,  80  El.  212;  22  Am.  Rep.  185; 
Fogarties  v.  State  Bank,  12  Rich.  518;  78  Am.  Dec.  468;  Lester  v.  Given,  & 
Bush,  357;  Weinstock  v.  BdUoood,  12  Bush,  139;  Roberts  v.  Corhin,  26  Iowa, 
321.  This  case  seems  to  be  overruled  by  First  Nat.  Bank  v.  Dubuque  etc.  R'y 
Co.,  52  Iowa,  378,  35  Am.  Rep.  280,  where  the  court  determined  that  a  draft 
on  a  general  fund  in  the  hands  of  the  drawee  not  accepted  is  not  an  assign- 
ment of  the  fund. 

The  doctrine  enunciated  above  has  lately  been  affirmed  in  Pease  v.  Lan- 
dauer,  63  Wis.  20,  53  Am.  Rep.  247-250,  where  the  court  said  "  that  as  be- 
tween the  drawer  of  a  check  and  the  holder  thereof  for  value,  the  drawing 
and  delivery  of  the  check  operate  as  an  equitable  assignment  of  the  account 
or  fund  upon  which  it  is  drawn,  and  as  a  consequence  such  equitable  assign- 
ment is  binding  upon  the  drawer,  and  he  cannot  arbitrarily  stop  payment  or 
avoid  it  except  for  some  good  cause."  And  in  the  late  case  of  Nat.  Bank  of 
America  v.  Indiana  Banking  Co.,  114111.  483-491,  the  court  said  that  "when  a 
depositor  draws  a  check  on  his  banker  who  has  funds  to  an  equal  or  a  greater 
amount,  it  operates  to  transfer  the  sum  named  in  the  check  to  the  payee, 
who  may  sue  for  and  recover  the  same  from  the  depositary.  The  transfer 
of  the  check  carries  with  it  the  amount  named  in  the  check  to  each  success- 
ive holder."  To  the  same  effect  are  Ridgely  Nat.  Bank  v.  Potion,  109  111. 
479,  and  Merchants'  Bank  v.  Ritzinger,  20  111.  App.  27,  where  the  court  decided 
that  the  assignment  of  a  check  carries  with  it  the  legal  title  to  the  drawer's 
deposit  for  the  sum  named. 

There  is  still  another  class  of  cases  which,  without  deciding  the  disputed 
question  as  to  whether  the  drawing  and  delivery  of  a  check  for  a  part  only 
of  a  general  fund  operate  as  an  equitable  assignment  as  between  the  drawer 
and  the  payee  or  not,  or  whether  or  not  such  act  gives  the  holder  any  right 
to  collect  the  amount  of  the  check  from  the  drawee  by  suit,  still  decide  that 
a  check  drawn  upon  the  whole  or  a  part  of  a  particular  or  specific  fund, 
though  unaccepted,  operates  as  an  equitable  assignment  pro  tanto  of  such 
fund  as  between  the  drawer  and  payee,  and  gives  the  holder  a  right  in  equity 
to  recover  the  amount  from  the  depositary:  Gardner  v.  National  City  Bank, 
39  Ohio  St.  600;  Martin  v.  Brown,  2  Story,  502;  First  Nat.  Bank  v.  Coates,  3 
McCrary,  9.  A  check  drawn  on  a  particular  fund  is  operative  as  an  assign- 
ment of  the  fund  or  the  portion  thereof  covered  by  the  check,  and  will  make 
the  drawee  equitably  answerable  to  the  payee  for  a  failure  to  comply  with 
its  terms;  but  a  draft  payable  generally,  and  not  specifying  or  referring  to 
any  particular  fund,  does  not  operate  as  an  equitable  assignment.  And 
when  the  drawee  refuses  to  accept  such  draft,  or  recognize  any  obligation 
as  imposed  upon  him  by  it,  although  indebted  to  the  drawer  in  a  greater 
amount  than  that  drawn  for,  and  afterwards  pays  the  drawer  the  amount  of 
his  indebtedness,  the  payee  cannot  hold  him  liable  as  upon  an  equitable  as- 
signment: Bush  V.  Foofe,  58  Miss.  5;  38  Am.  Rep.  310.  In  accord  with  this 
ruling  are  Jones  v.  Pacific  Wood  etc.  Co.,  13  Nev.  359;  29  Am.  Rep.  308,  and 
First  Nat.  Bank  v.  Dubuque  etc  R'y  Co.,  52  Iowa,  378;  35  Am.  Rep.  280. 
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CoNsrrruTiONAL  Law. — Legislative  charter  is  usually  a  contract;  but  such 
charter,  when  revocaWe  at  the  will  of  the  grantor,  is  only  a  quasi  contract, 
and  partakes  more  of  the  character  of  a  license.  To  such  charter  the 
rule  of  the  Dartmouth  College  case  does  not  apply. 

Constitutional  Law  —  Revocation  of  Corporatb  Chahtkr. — Under  a 
constitutional  provision  giving  the  legislature  power  to  alter  or  revoke 
any  corporate  charter  whenever,  in  its  opinion,  the  privileges  granted 
become  injurious  to  the  citizens  of  the  commonwealth,  the  legislature  is 
the  judge  as  to  when  such  privileges  become  injurious. 

Constitutional  Law  —  Revocation  of  Corporate  Charter. — Under  a 
constitutional  provision  giving  the  legislature  power  to  alter  or  revoke 
any  corporate  charter  whenever,  in  its  opinion,  the  privileL'es  granted 
become  injurious  to  the  citizens  of  the  commonwealth,  a  charter  granted 
to  a  corporation,  exempting  its  property  from  taxation,  but  granted  sub- 
sequently to  the  adoption  of  the  constitutional  provision,  is  only  a  qiuisi 
contract,  in  the  nature  of  a  license,  which  the  legislature  may  alter  or 
revoke  by  general  law  whenever,  in  its  opinion,  such  charter  becomes 
injurious. 

Bill  to  enjoin  the  defendants  from  taxing  land  conveyed  to 
plaintiff  by  W.  Wagner  as  a  gift,  and  rented  by  plaintiff  to 
various  persons,  the  rent  received  being  applied  to  the  main- 
tenance of  the  institute.  Judgment  for  defendants,  and  plain- 
tiff appeals. 

George  W.  Biddle  and  W.  ]V.  Montgomery,  for  the  appellant. 

Charles  F.  Warwick  and  Robert  Alexander,  for  the  appellees. 

Mitchell,  J.  The  legal  question  in  this  case  is  identical 
with  that  in  Wagner  Institute's  Appeal,  116  Pa.  St.  555;  but 
in  deference  to  the  urgency  of  counsel  for  this  worthy  and 
■deserving  institution,  we  have  examined  the  whole  case  anew. 
Briefly  stated,  the  question  is,  whether  the  real  estate  not  occu- 
pied by  or  annexed  to  the  institute  building  itself,  but  the 
revenue  from  which  is  devoted  to  its  support,  is  exempt  from 
taxation. 

The  institute  was  chartered  by  a  special  act  of  assembly 
March  9,  1855,  which  it  is  conceded  would  not  exempt  the 
property  now  in  question.  But  a  supplementary  act  amending 
the  charter,  passed  March  30,  1864,  contained  the  following 
clause,  under  which  the  exemption  is  now  claimed:  "The 
•cabinet  collections  and  lot  of  ground  on  which  it  is  erected, 
belonging  to  the  said  institution,  with  any  gifts,  bequests,  or  en- 
dowments, so  long  as  the  same  shall  be  used  for  free  lectures, 
ehall  be  exempt  from  taxation."    The  question  whether  the 
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real  estate  in  controversy  is  an  endowment,  within  the  sense 
of  this  clause,  was  discussed  by  our  brother  Green  in  116  Penn- 
eylvaiiia  State,  564,  and  need  not  be  further  enlarged  upon. 

But  the  case  has  been  argued  and  may  be  confidently  rested 
on  broader  grounds.  Counsel  have  presented  two  questions, 
assuming  that  the  real  estate  in  this  case  is  an  endowment: 
1.  Can  the  state  repeal  the  exemption?  and  2.  Has  it  done  so? 

Upon  the  first  question,  there  can  be  no  substantial  doubt. 
The  exemption  can  only  exist  by  virtue  of  the  amended  charter 
of  1864.  But  this,  of  course,  is  subject  to  the  legislative  power, 
under  the  amendment  of  1857,  to  the  constitution,  to  alter,  re- 
voke, or  annul  any  charter  thereafter  granted.  Under  the 
-constitution  of  the  United  States  and  the  decisions  of  the  su- 
preme court,  a  charter  is  ordinarily  a  contract;  but  a  charter 
w^hich  is  revocable  at  the  will  of  the  grantor  is  only  a  quasi 
contract,  and  approaches  much  more  closely  to  the  character 
of  a  license.  To  such  a  charter  the  rule  of  the  Dartmouth 
College  case  does  not  apply,  and  the  decisions  are  uniform  to 
this  effect.  No  question  under  the  constitution  of  the  United 
States,  therefore,  arises  in  this  case. 

But  it  is  argued  that  the  legislative  right  of  revocation  only 
exists  when  the  privileges  granted  become  "injurious  to  the 
citizens  of  the  commonwealth,"  and  that  the  legislature  is  not 
tlie  final  and  absolute  judge  of  what  is  so  injurious.  Expres- 
sions from  the  opinions  of  this  court  in  several  cases  are  cited 
in  support  of  this  argument,  but  none  of  the  decisions,  exam- 
ined upon  their  facts,  really  sustain  the  contention  of  the 
appellant  here.  The  strongest  expression  is  found  in  Common- 
uealih  V.  Pittsburgh  etc.  R.  R.  Co.,  58  Pa.  St.  26,  where  Shars- 
wood,  J.,  says:  "  That  case  [Erie  etc.  R.  R.  Co.  v.  Casey,  26  Pa. 
St.  287]  must  be  considered  as  authority  in  this  state  for  the 
position  that  the  legislature  is  not  the  final  judge  of  whether 
the  casus  foederis,  upon  which  the  authority  to  repeal  is  based, 
has  occurred."  This  language  is  quoted  with  approval  by 
by  Gordon,  J.,  in  Hays  v.  Commonwealth,  82  Pa.  St.  523,  and 
this  latter  case,  in  turn,  by  the  present  chief  justice,  in  Wil- 
liamsport  Pass.  Ry  Co.^s  Appeal,  120  Pa.  St.  12.  But  in  Com- 
monwealth V.  Pittsburgh  etc.  R.  R.  Co.,  58  Pa.  St.  26,  the  charter 
involved  was  granted  before  1857,  and  by  its  terms  limited 
the  power  of  repeal  to  the  contingency  of  "  misuse  or  abuse  of 
the  privileges  granted";  and  it  was  of  this  provision  that 
Justice  Sharswood  used  the  language  quoted.  The  case  itself 
turned  on  the  railroad  company's  denial  of  any  violation  of 
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its  charter  since  a  condoning  statute,  and  the  admission  of 
the  truth  of  that  defense  by  the  commonwealth's  demurrer. 
Hays  V.  Commonwealth^  82  Pa.  St.  523,  and  Williamsport  Pass. 
Ry  Co.'s  Appeal,  120  Pa.  St.  12,  decide  only  that  the  present 
constitution  does  not  repeal  charters  previously  granted;  and 
the  general  language  of  the  opinions  is  used  with  reference  to 
the  intent  of  the  instrument,  rather  than  to  the  power  to  repeal 
if  the  intention  to  do  so  were  clear. 

The  language  of  the  constitutional  amendment  of  1857  is, 
that  the  legislature  may  alter  or  revoke  any  charter  whenever, 
"in  their  opinion,  it  may  be  injurious."  The  same  language 
is  repeated  in  the  present  constitution,  article  16,  section  10. 
Exemption  from  taxation  is  a  subject  of  inherent  public  in- 
terest. It  is  a  diminution  of  the  supreme  prerogative  of  the 
state  to  raise  the  revenue  necessary  to  its  existence.  It  is  at 
all  times  a  legislative  question,  and  we  do  not  see  how  the 
right  of  the  legislature  to  determine  whether,  in  any  particular 
class  of  cases,  an  exemption  is  "injurious  to  the  common- 
wealth "  can  be  doubted;  and  by  the  first  section  of  article  9 
of  the  constitution,  the  legislature  is  imperatively  restricted  to 
dealing  with  it  by  general  laws.  We  think  it  clear,  therefore, 
that  the  legislature,  under  the  authority  reserved  by  the  con- 
stitution of  1857,  could  at  any  time  repeal  the  exemption  in 
the  plaintiff's  charter,  and  do  so  by  a  general  law. 

We  come,  then,  to  the  second  question,  Has  the  exemption 
granted  to  the  appellant  by  the  charter  of  1864  been  repealed? 
This  would  seem  to  be  no  longer  open  to  argument.  The  act 
of  April  8,  1873,  P.  L.  64,  is  entitled  "An  act  to  repeal  all 
laws  exempting  real  estate  from  taxation,"  and  provides 
that  "all  real  estate  within  this  commonwealth  shall  be  liable 
to  taxation,  ....  excepting  only  therefrom  the  classes  of 
property  specifically  exempted  from  taxation  by  section  29 
of  the  act  of  the  16th  of  April,  1838,"  as  construed  by  the  act 
of  July  2,  1839,  etc.;  also,  "all  parsonages  owned  by  any 
church  or  religious  society,  with  the  lands  attached  thereto, 
not  exceeding  five  acres;  ....  also,  all  lunatic  asylums, 
alms-houses,  poor-houses,  houses  of  refuge,  penitentiaries  and 
asylums,  schools  and  hospitals,  supported  by  the  appropria- 
tions annually  made  thereto  by  this  commonwealth,  together 
with  the  lands  attached  to  the  same;  and  also  excepting  and 
exempting  from  such  taxation  all  charitable  institutions 
founded  by  charitable  gifts  or  otherwise,  the  chief  revenues 
for  the  support  of  which  are  derived  from  voluntary  contribu- 
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tions,  together  with  the  lands  attached  to  the  same;  and  all 
laws  or  parts  of  laws  inconsistent  with  the  provisions  of  this 
statute  be  and  the  same  are  hereby  repealed."  The  classes  of 
property  specifically  exempted  by  the  act  of  1838,  referred  to, 
are  churches,  etc.,  universities,  colleges,  academies,  and  school- 
houses,  etc.,  "with  the  grounds  thereto  annexed  ";  and  by  the 
act  of  1839  the  ground  so  exempted  shall  be  no  more  than 
"five  acres  of  land,  together  with  the  improvements  thereon, 
attached  to  all  such  religious  congregations,  universities,  col- 
leges," etc.  The  exemption  of  every  class  of  institution  in 
which  the  appellant  could  possibly  be  included  is  thus  seen  to 
be  restricted,  in  all  three  of  these  acts,  to  the  land  annexed  or 
attached  to  the  building  itself,  and  clearly,  therefore,  does  not 
include  property  situated  as  the  appellant's,  which  is  the  sub- 
ject of  this  suit.  The  act  of  1873  in  express  terms  repeals  all 
other  acts  granting  exemptions  inconsistent  with  its  own  pro- 
visions; and  in  Northampton  Co.  v.  Lehiyh  Coal  etc.  Co.,  75 
Pa.  St.  461,  this  court  declared  that  the  object  of  the  act  was 
to  repeal  the  large  number  of  special  acts  upon  the  statute- 
book,  exempting  particular  properties.  "  These  special  laws," 
says  Sharswood,  J.,  "had  become  a  great  evil.  In  the  city  of 
Philadelphia,  houses  and  lots  producing  large  revenues  to  the 
institutions  to  which  they  belonged,  to  the  extent  in  value  of 
more  than  a  million  dollars,  were  thus,  by  special  law,  relieved 
from  their  share  of  the  local  taxes,  and  the  burden  proportion- 
ally increased  on  the  residue." 

As  the  act  of  1873  and  the  decision  quoted  are  conclusive 
of  the  present  contention,  it  is  not  necessary  to  go  further  than 
to  note  that  no  other  authority  for  the  exemption  has  been  as- 
serted. Article  9  of  the  constitution  grants  no  exemption;  it 
is  restrictive  only;  and  the  act  of  May  14,  1874,  P.  L.  158, 
passed  to  carry  out  the  intention  of  the  constitution,  in  enu- 
merating the  "institutions  of  learning,  benevolence,  or  charity" 
intended  to  be  included,  restricts  the  exemption  to  the  insti- 
tution itself,  "  with  the  grounds  thereto  annexed,  and  neces- 
sary for  the  occupancy  and  enjoyment  of  the  same."  We  are 
unable,  therefore,  to  perceive  any  ground  upon  which  the  ap- 
pellant's contention  can  be  sustained. 

Decree  afBrmed. 

Corporations  —  Charters.  —  Power  of  the  legislature  to  repeal  a  cor- 
porate franchise:  Extended  note  to  Miner  a  Bank  v.  United  States,  43  Am. 
Dec.  118-121,  where  the  Pennsylvania  doctrine  is  contrasted  with  the  rule 
aa  laid  down  by  other  courts. 
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Pawling  v.  Hoskins. 

(132  Pknnsylvania  State,  617.] 

KxoLiGBNCB  —  BiTRDEN  OF  Proof.  —  When  the  negligence  of  defendant  is  the 
gronnd  upon  which  a  recovery  in  damages  is  sought,  the  burden  of  proof 
is  upon  plaintiff.  An  exception  exists  in  the  case  of  injury  to  a  passenger 
through  the  negligence  of  a  common  carrier,  who  has  the  burden  of 
proof  to  show  that  the  accident  was  not  the  consequence  of  his  own  fault, 
but  was  due  to  causes  over  which  he  had  no  controL 

Master  and  Servant  —  Contributory  Neolioence. —  Where  a  safely  con- 
Btmcted  trap-door  is  maintained  in  an  imperfectly  lighted  hallway  of  a 
manufactory,  as  a  necessary  means  for  one  of  the  employees  to  reach  a  por- 
tion of  the  building,  and  such  employee  has  strict  orders  to  keep  it  closed, 
while  the  other  employees  have  full  knowledge  of  its  existence  and  use,  the 
master  is  not  guilty  of  such  negligence  as  will  make  him  liable  to  an  em- 
ployee who,  knowing  that  such  door  has  been  lately  used,  and  while 
passing  rapidly  along  the  hallway,  falls  through  the  opening  and  is  in- 
jured in  consequence  of  the  failure  of  the  other  employee  to  close  the 
door  after  using  it.  In  such  case  the  injured  employee  is  guilty  of  such 
contributory  negligence  in  failing  to  look  and  see  if  the  door  ia  open  as 
will  bar  his  right  to  recover. 

Master  and  Servant  —  Neolioence  of  Fellow-servants.  — The  engineer 
in  charge  of  an  engine  which  furnishes  the  power  for  a  stationery  manu- 
factory is  the  fellow-servant  of  the  foreman  of  the  composing-room  of 
the  same,  and  the  latter  cannot  recover  damages  for  an  injury  received 
in  consequence  of  the  negligence  of  the  former. 

Trespass  by  the  plaintiff,  John  W.  Pawling,  a  foreman  in 
the  composing-room  of  the  W.  H.  Hoskins  Company,  to  re- 
cover for  personal  injuries  alleged  to  have  been  received  in 
consequence  of  the  negligence  of  such  company.  Judgaient 
for  the  plaintiff,  and  the  defendants  appeal. 

Alfred  Frank  Custis,  for  the  appellants. 

A.  S.  Ashbridge,  Jr.,  for  the  appellee. 

Williams,  J.  Where  the  negligence  of  the  defendant  is  the 
ground  upon  which  a  recovery  in  damages  is  sought,  the  bur- 
den of  proof  is  on  the  plaintiff,  and  he  must  show  the  negli- 
gence of  which  he  complains.  There  is  a  well-recognized 
exception  to  this  rule  in  the  case  of  common  carriers.  After 
the  carrier  has  entered  upon  the  performance  of  his  contract 
to  carry  safely,  if  an  injurious  accident  happens  to  or  affects 
any  of  the  means  or  appliances  of  carriage,  whereby  the  plain- 
tiff sustains  injury,  he  is  required  to  show  only  the  happening 
of  the  accident,  and  the  injury.  The  burden  is  then  on  the 
carrier  to  show  that  the  accident  was  not  the  consequence  of 
its  own  fault,  or  that  of  its  employees,  but  was  due  to  causes 
over  which  it  had  no  control.     With  this  exception,  however, 
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the  rule  is  uniform  that  the  burden  of  proving  the  facts  on 
which  the  right  to  recover  rests  is  on  the  plaintiff. 

In  this  case,  the  plaintiff  charged  in  his  statement  that 
"through  and  by  the  negligence  of  the  defendants"  he  was 
thrown  down,  and  caused  to  fall  into  or  through  a  trap-door 
on  the  premises  of  the  defendants,  and  was  thereby  cut, 
bruised,  wounded,  etc.  The  proofs  showed  that  the  defend- 
ants were  printers,  engravers,  and  stationers  at  No.  927  Arch 
Street,  in  the  city  of  Philadelphia.  In  the  cellar  was  the  en- 
gine, that  furnished  power  to  move  the  presses  and  machinery. 
On  the  first  floor  was  a  sales-room.  The  upper  stories  were 
used  for  work-rooms,  and  contained  the  presses  and  other 
machinery.  The  store  was  entered  directly  from  the  street. 
Access  to  the  rest  of  the  building  was  through  a  hall  or  pas- 
sage-way not  communicating  with  the  store.  From  this  hall 
the  engineer  descended  to  the  cellar  through  the  trap- door, 
which  was  cut  for  that  purpose,  and  the  compositors  and  other 
employees  ascended  to  the  stories  above  by  means  of  a  stair- 
case. The  trap-door  was  used  only  by  the  engineer,  who  was 
under  strict  orders  from  his  employers  to  close  it  behind  him 
whenever  he  passed  through  it.  He  was  the  first  to  enter  the 
building  in  the  morning,  and  the  last  to  leave  it  at  night. 
The  plaintiff  knew  the  location  and  use  of  the  door,  and 
passed  it  several  times  each  day  for  six  months  or  more  before 
the  accident.  On  the  morning  of  November  28,  1887,  the  plain- 
tiff came  to  his  work  as  usual,  and  passing  rapidly  through 
the  hall,  fell  into  the  opening  at  the  trap-door.  The  engineer 
had  passed  into  the  building  a  few  minutes  before,  and  the 
evidence  indicates  that  he  was  the  only  person  who  had 
done  so  prior  to  the  plaintiff's  arrival.  He  says  he  shut  the 
trap-door  behind  him;  but  this  is  impossible,  if,  as  the  plain- 
tiff alleges,  it  was  open  when  he  reached  it. 

But  the  question  to  be  considered  is,  What  did  the  defend- 
ants  do  or  leave  undone,  in  violation  of  their  duty  to  the 
plaintiff?  In  what  respect  were  they  negligent?  It  cannot 
be  said  that  they  were  negligent  in  permitting  the  plaintiff  to 
puss  through  the  hall  without  any  knowledge  of  the  existence 
of  tlie  trap-door,  for  he  testifies  that  he  knew  all  about  its 
existence  and  use.  There  was  no  negligence  in  failing  to  in- 
struct the  engineer  in  his  duty  to  keep  the  trap-door  closed, 
for  it  appears  in  proof,  and  is  not  questioned,  that  such  instruc- 
tions were  carefully  given.  There  was  no  negligence  in  the 
manner  of  its  construction.      It  was  safely  built,   and   when 
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closed,  prevented  the  possibility  of  accident  to  those  passing 
through  the  hall.  There  was  no  negligence  in  the  fact  of  its 
existence,  for  it  is  conceded  that  it  was  a  necessary  means  of 
access  to  the  engine  in  the  cellar,  by  which  the  machinery  of 
the  establishment  was  moved.  By  whose  fault,  then,  was  the 
accident  made  possible?  Clearly,  by  that  of  a  co-employee 
who  neglected  to  close  the  trap-door  behind  him,  notwith- 
standing the  positive  orders  of  his  employers. 

The  learned  judge  of  the  court  below  seems  to  have  enter- 
tained substantially  the  same  view  of  the  case,  as  appears  by 
his  answer  to  the  defendants'  fourth  point.  The  point  asked 
an  instruction  that  "if  the  plaintiff  knew  of  the  existence  of 
the  trap-door  in  the  floor  of  the  hallway  through  which  he  had 
to  go  to  reach  his  work  in  the  building,  and  that  this  trap- 
door was  opened  each  morning  to  permit  the  engineer  to  enter 
the  cellar  before  other  employees  of  the  defendants  reached 
the  building  in  which  plaintiff  was  working,  then  the  plaintiff 
is  assumed  to  have  undertaken  to  run  the  risk  of  said  trap- 
door being  left  open  by  the  engineer,  and  the  plaintiff  is  not 
entitled  to  recover."  The  learned  judge  answered:  "This 
point  I  affirm.  A  man  is  not  entitled  to  recover  damages  for 
the  risk  wliich  he  knows  is  before  him  in  his  path.  In  the 
case  of  danger,  it  is  his  duty  to  look  out  for  it  and  avoid  it." 
This  covered  the  whole  case.  The  plaintiff  knew  of  the  ex- 
istence and  use  of  the  trap-door.  He  knew  that  the  engineer 
by  whom  it  was  used  reached  the  building  a  very  few  minutes 
before  him,  and  it  was  his  duty  to  be  on  the  lookout.  He  was 
not.  Because  he  was  not,  he  fell  into  the  opening.  But  leav- 
ing the  subject  of  his  own  contributory  negligence  out  of  view, 
the  negligence  of  which  he  must  complain  is  that  of  a  co- 
employee,  which  affords  no  ground  for  a  recovery  in  this  case. 

Judgment  is  therefore  reversed. 


Nkgligen'ck  —  Burden  of  Proof.  —  The  liurfleti  of  proving  negligence  is 
cast  upon  him  who  alleges  it:  Blanrhnnl  v.  Lake  Shore  etc.  R'y  Co.,  126  111. 
416;  9  Am.  St.  Hep,  630,  and  note  637,  638.  But  in  the  case  of  actions  against 
carriers  for  negligence,  the  onus  prohandi  of  want  of  negligence  is  upon  the 
carrier:  MerchdiiU'  D.  T.  Co.  v.  Block  Bros.,  86  Tenn.  392;  6  Am.  St.  Rep. 
847,  and  note. 

Ff.i,i.ow-servants,  Who  are:  Murray  v.  St.  Louis  Cahle  etc.  IVy  Co.,  98 
Mo.  f<73;  14  Am.  St.  Rep.  661,  and  note. 

Master  and  Servant. — The  nia.ster  is  not  liable  for  injuries  sustained 
by  a  servant  from  negligence  of  a  fellow-servant,  liotwithstand  ng  the  latter 
was  higher  in  authority  than  the  one  injured:  WlLon  v.  Dunrealh  etc.  Co.,  77 
Iowa,  429;  14  Am.  St.  Rep.  304,  and  note  .307,  308. 
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CoNTRlBTTTORT  Negligenck.  —One  cannot  recover  damages  for  an  injury 
which  he  might  have  avoided  by  the  use  of  reasonable  care:  Delaware  etc 
R.  R.  Co.  V.  Cadow,  120  Pa.  St  559;  6  Am.  St.  Rep.  730;  Bloonwhurg  Steam 
Co.  V.  Gardner,  126  Pa.  St.  80.  Compare  Clough  v.  hofman,  132  Pa.  St.  626; 
ir\/'ra. 


Clough  v.  Hoffman. 

fl32  Pennsylvakia  Statk,  626.1 
Master  and  Servant  —  Contributory  Negligence. — A  servant  cannot 
recover  damages  from  his  master  for  injuries  received  in  falling  through 
a  trap-door  in  the  latter 'a  mill,  when  he  has  provided  a  safe  cover  there- 
for, given  orders  that  it  be  kept  in  place,  and  has  had  it  nailed  to  the 
floor  to  prevent  accident;  for  in  the  absence  of  evidence  that  it  was  left 
uncovered  by  the  master,  or  with  his  knowledge,  or  that  it  had  remained 
uncovered  long  enough  before  the  accident  for  him  to  have  known  it  ia 
the  exercise  of  reasonable  care,  no  negligence  can  be  imputed  to  him. 

Case  to  recover  damages  for  personal  injuries  received  in 
falling  through  a  trap-door  in  defendant's  mill,  in  consequence 
of  the  alleged  negligence  of  defendant,  by  whom  plaintiff  was 
employed.  The  fourth  assignment  of  error  relates  to  the  first 
point  mentioned  in  the  opinion.  Judgment  for  the  plaintiff. 
Defendant  appealed. 

John  M.  Broomall,  for  the  appellant. 

V.  Gilpin  Robinson  and  Horace  P.  Green,  for  the  appellee. 

Williams,  J.  This  case  was  here  one  year  ago,  and  is  re- 
ported in  124  Pennsylvania  State,  505.  The  questions  to  which 
our  attention  was  then  called  are  not  now  before  us,  but  the 
plaintiff  in  error  insists  that  there  was  no  sufficient  evidence 
of  negligence  to  justify  the  submission  of  his  responsibility 
for  the  accident  complained  of  to  the  jury. 

This  question  is  raised  by  the  first  point  of  the  defendant 
below,  which  asked  the  court  to  instruct  the  jury  that  "there 
being  no  evidence  in  this  case  that  the  lid  of  the  well  was  left 
in  an  unsafe  condition  at  the  time  of  the  accident  by  the  de- 
fendant, nor  that  it  was  left  in  an  unsafe  condition  by  any  one 
for  such  a  length  of  time  before  the  accident  that  the  defend- 
ant ought  to  have  known  its  condition,  the  defendant  is  guilty 
of  no  negligence,  and  the  verdict  should  be  in  his  favor."  To 
this  the  learned  judge  responded  in  these  words:  "Now,  gen- 
tlemen, to  affirm  this  point  would  be  to  give  you  a  binding 
instruction  to  find  for  the  defendant.  I  decline  to  do  that. 
I  leave  it  for  you  to  say  whether  the  evidence  is  sufficient  to 
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Bustain  the  assumed  facts  mentioned  in  this  point.  If  you 
find  that  they  are,  it  is  affirmed,  and  the  evidence  is  for  you." 
The  assumed  facts  of  which  the  prayer  of  the  point  was  predi- 
cated were  two  in  number:  1.  That  there  was  no  evidence 
showing  that  the  lid  of  the  well  was  left  in  an  unsafe  condi- 
tion at  the  time  of  the  accident  by  the  defendant;  2.  That 
there  was  no  evidence  showing  it  to  have  been  in  an  unsafe 
condition  long  enough  before  the  accident  to  bring  notice  of 
its  condition  home  to  the  defendant.  Was  there  any  evidence 
on  these  points? 

The  opening  in  the  floor  was  shown  to  have  been  made  as  a 
means  of  access  to  a  well  under  the  building.  There  had 
been  a  pump  in  it  at  one  time.  This  had  been  removed,  and 
a  trap-door  or  lid  made  to  cover  the  opening,  with  cleats  on 
the  under  side  just  fitting  into  the  hole  in  the  floor,  to  hold 
the  lid  in  place.  When  the  lid  was  in  place,  it  was  as  strong 
as  any  part  of  the  floor,  and  would  sustain  the  weight  of  per- 
sons stepping  or  standing  on  it,  without  danger.  The  direc- 
tions of  the  defendant  were,  to  keep  this  opening  closed  by 
means  of  the  lid  which  he  had  provided.  Finding  his  em- 
ployees careless  in  complying  with  his  directions,  he  caused 
the  lid  to  be  nailed  to  the  floor.  It  was  afterwards  forced  ofl", 
and  the  opening  again  used  as  a  means  of  access  to  the  well, 
by  lifting  off  the  cover,  drawing  water  for  drinking,  and  then 
replacing  the  cover.  From  this  glance  at  the  testimony,  it  is 
clear  that  there  was  no  evidence  that  the  lid  of  the  well  was 
left  in  an  unsafe  condition  by  the  defendant.  He  had  pro- 
vided a  cover  that  was  strong,  that  could  not  be  moved  except 
by  prying  or  lifting  it  out  of  its  place  designedly,  and  he  had 
given  general  and  repeated  directions  that  it  should  be  kept 
in  its  place.  He  had  even  gone  the  length  of  having  it  nailed 
to  the  floor  on  one  or  two  occasions,  thus  emphasizing  his  de- 
sire to  guard  against  the  possibility  of  accident.  As  to  the 
first  of  the  positions  of  the  point,  therefore,  there  was  no  evi- 
dence to  submit  to  the  jury. 

Turning,  now,  to  the  second,  we  find  no  testimony  showing 
that  the  cover  was  not  in  place  on  the  morning  of  the  accident, 
unless  it  can  be  gathered  from  that  of  the  plaintiff"  himself. 
He  says:  "I  just  put  my  box  of  tools  down,  and  stepped  on 
the  door;  but  I  did  n't  know  there  was  a  door  there  at  the  time. 
I  went  down  as  far  as  this  arm,  and  then  I  grabbed  the  spool 
with  this  hand."  From  this  it  would  seem  probable  that  some 
one  had  removed  the  lid  to  get  water,  and   had   gone  away, 
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leaving  it  lying  loosely  over  the  hole,  instead  of  fitting  it  into 
its  place.  This  may  have  taken  place,  so  far  as  the  evidence 
shows,  just  before  the  plaintiflF  came  upon  the  scene,  and 
without  even  a  possibility  that  the  defendant  could  have  had 
his  attention  drawn  to  the  subject.  The  second  fact  or  posi- 
tion assumed  in  the  point  was  therefore  also  correct,  and  the 
legal  conclusion  that  followed  should  have  been  affirmed. 

Negligence  ought  not  to  be  imputed  to  an  employer  because 
he  is  able  to  pay  damages,  nor  because  the  injury  to  his  em- 
ployee is  one  that  excites  our  sympathy.  It  must  be  proved 
like  any  other  cause  of  action,  and  unless  there  is  more  than 
a  scintilla  of  proof,  the  question  should  not  be  submitted  to  a 
jury.  Whether  the  unfortunate  injury  to  the  plaintiff  is  attrib- 
utable to  his  own  negligence  or  to  that  of  a  co-employee  is  a 
question  of  no  practical  moment,  inasmuch  as  the  defendant 
can  be  held  liable  only  for  his  own  failure  in  duty  towards  his 
employees.  The  learned  judge  of  the  court  below  seems  to 
have  been  much  of  this  opinion,  but  to  have  regarded  the 
award  of  a  tenire  facias  de  novo,  when  this  case  was  here  be- 
fore, as  indicating  the  judgment  of  this  court  that  there  was 
evidence  to  go  to  a  jury  on  the  question  of  the  employer's  neg- 
ligence. But  the  questions  then  brought  to  our  attention 
were,  —  1.  Whether  the  danger  of  falling  into  the  well  was  one 
of  the  risks  incident  to  the  plaintiff's  emplo3'mentj  and 
2.  Whether  the  defendant  was  liable  for  the  injury,  if  it 
resulted  from  the  negligence  of  a  co-employee.  These  were 
therefore  the  only  questions  upon  which  an  opinion  was  ex- 
pressed at  that  time.  Now,  however,  our  attention  is  drawn 
to  the  state  of  the  evidence  by  the  point  and  answer  we  have 
considered,  and,  after  examination,  we  are  satisfied  that  there 
was  no  proof  of  any  act  of  omission  or  of  commission  by  the 
defendant  in  disregard  of  his  duty  as  an  employer.  There 
was  nothing  for  a  jury  to  pass  upon,  and  the  point  em- 
bodied in  the  fourth  assignment  of  error  should  have  been 
affirmed. 

Judgment  reversed.  

Master  and  Servant  —  Contributory  Negligence. — Where  a  safely 
constructed  trap-door  is  maintaiued  in  an  imperfectly  lighted  hallway  in  a 
factory,  as  a  necessary  means  for  one  of  the  employees  to  reach  a  portion  of 
the  building,  and  the  employee  is  under  orders  to  keep  the  door  closed,  the 
other  employees  having  knowledge  of  its  existence  and  purpose,  the  master 
is  not  liable  to  an  employee  who,  knowing  that  the  door  has  recently  been 
opened,  is  injured  by  falling  through  it:  Pawling  v.  Hoskins,  132  Pa.  St.  617; 
ante,  p.  617. 
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Estate  of  Beok. 

[133  Pennsylvania  State,  6L] 
ExsounoNS  —  Condition  that  Legacy  shall  be  Exeuft.  —  A  legacy  b©- 
qaeathed  by  a  testator  upon  the  express  conditioa  that  while  in  the 
bands  of  his  executor  it  shall  not  be  liable  for  the  debts  of  the  legatee, 
bnt  shall  be  paid  directly  to  him  by  the  former,  without  diminution,  is 
valid,  and  not  subject  to  execution  by  the  judgment  creditor  of  the  lega- 
tee while  in  the  hands  of  the  executor. 

J.  W.  Moyer  and  James  Ryon,  for  the  appellant. 

0.  H.  Gerher,  for  the  appellee. 

Paxson,  C.  J.  Elizabeth  Beck,  the  testator,  in  and  by  her 
last  will  and  testament  gave  to  her  step-daughter,  also  named 
Elizabeth  Beck,  a  one-fourth  interest  in  her  estate,  upon  the 
following  condition:  "And  whereas,  the  said  Elizabeth  Beck 
was  unfortunate  in  business  transactions,  whereby  she  became 
indebted,  part  of  which  still  remains  unpaid,  and  having  no 
means  to  pay  the  same,  now,  it  is  my  will  that  the  above  equal 
share  in  my  estate,  as  well  as  the  specific  bequest  given  to  her, 
are  given  to  her  expressly  upon  condition  that  they  shall  not 
be  liable  to  be  attached  or  seized  for  the  debts  or  moneys 
which  said  Elizabeth  Beck  may  owe  at  the  time  of  my  decease, 
but  that  the  whole  amount  of  her  share  shall  be  paid  directly 
to  said  Elizabeth  Beck  by  my  executor,  without  diminution 
for  the  payment  of  her  said  indebtedness." 

The  share  aforesaid  has  not  yet  been  paid  to  the  said  lega- 
tee, for  the  reason  that  the  appellant,  who  held  a  judgment 
against  her,  attached  the  fund  in  the  hands  of  the  executor. 
The  learned  court  below  held  that  the  attachment  would  not 
bind  the  fund  in  the  hands  of  the  executor,  and  awarded  it 
to  the  legatee.  From  this  decree,  the  attaching  creditor  has 
appealed. 

No  one  doubts  that  it  was  competent  for  the  testator  to  have 
placed  this  fund  forever  beyond  the  reach  of  the  creditors  of 
her  legatee  by  creating  a  trust  for  that  purpose.  This  she 
has  not  done,  and  the  question  which  arises  is,  whether  she 
has  protected  the  fund  in  its  transit  from  the  executor  to  the 
legatee.  That  she  had  a  right  to  do  this  must  be  conceded. 
Has  she  done  so?  We  may  dismiss  from  the  case  the  learn- 
ing about  vested  and  contingent  legacies.  This  was  not,  as 
was  assumed  by  the  learned  counsel  for  appellant,  an  absolute 
gift  of  the  property.  It  was  a  gift  upon  the  express  condition 
that,  in  the  hands  of  her  executor,  it  should  not  be  liable  to 
the  debts  of  the  legatee,  but  should  "  be  paid  directly  to  the 
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eaid  Elizabeth  Beck  b\'  my  executor,  without  diminution  foi 
the  payment  of  her  said  indebtedness."  The  executor  was 
thus  clothed  with  an  express  trust  in  regard  to  this  share. 

It  is  true,  the  trust  would  end  the  moment  the  money  was 
paid  to  the  legatee;  but  during  the  transit,  while  the  money 
remained  in  his  hands,  it  was  as  much  protected  from  credi- 
tors as  if  a  separate  trust  had  been  created  for  that  purpose. 
It  was  the  right  of  the  testatrix  to  say  that  her  estate  should 
not  go  to  pay  her  step-daughter's  creditors.  She  has  said  so 
as  emphatically  as  language  can  express  it,  for  the  time  that 
the  money  remains  in  the  hands  of  her  executor.  Does  the 
fact  that  she  did  not  protect  it  further,  by  raising  up  another 
trustee  of  the  fund  after  it  left  the  executor's  hands,  destroy  the 
trust  she  did  create,  and  nullify  the  positive  directions  of  the 
will  that  it  should  not  be  attached  in  transit?  Why  sliall 
the  will  of  the  testator  be  defeated  in  this  respect?  She  had 
a  right  to  do  what  she  willed  with  her  own.  The  creditors  of 
her  legatee  had  no  claim  upon  her  estate;  and  when  she  di- 
rected that  the  share  should  be  paid  to  her  step-daughter,  and 
not  to  the  creditors  of  the  latter,  who  shall  gainsay  her?  The 
creditor  is  not  injured,  and  has  no  right  to  complain. 

I  have  not  discussed  the  authorities,  because  we  have  no 
case  which  precisely  covers  this;  but  upon  reason  and  analogy 
to  the  decisions  we  have,  this  case  must  be  affirmed. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellant.  

Executions  —  Devises  and  Bequests.  —  A  devise  or  bequest  of  a  bene- 
ficial life  estate  so  as  to  secure  its  enjoyment  to  the  beneficiary^  without 
making  it  alienable  by  him,  or  subject  to  the  claims  of  his  creditors,  may  be 
valid:  Smith  v.  Towers,  69  Md.  77;  9  Am.  St.  Rep.  398,  and  especially  note 
404-408,  in  which  is  discussed  the  validity  of  trusts  providing  that  the  prop- 
erty shall  go  to  the  beneficiaries  to  the  exclusion  of  their  alienees  or  credi- 
tors. ^Vilere  a  testator  devised  realty  in  trust  for  his  son,  and  directed  the 
trustee  to  pay  the  income  to  the  son  at  certain  times  "on  his  receipt  there- 
for, without  the  son's  having  any  power  to  sell,  assign,  or  pledge  the  same 
previous  to  the  payment  thereof  to  him,"  it  was  decided  that  neither  the  ac- 
crued income  in  the  trustee's  possession,  nor  the  income  accruing,  could  be 
disposed  of  by  the  son,  or  attached  by  his  creditors  for  debts:  Parti-idge  v. 
Cavender,  96  Mo.  452.  So  where  A  devised  to  T,  in  trust  for  his  three  sons, 
B,  C,  and  D,  "with  power  in  my  three  sons  to  use  and  enjoy,  equally,  the 
rents,  issues,  and  profits  thereof  during  their  natural  lives,"  h's  intention 
being,  as  expressed,  "  to  secure  to  my  children  a  certain  annual  income  be- 
yond the  accident  of  fortune  and  bad  management  on  their  part,  and  with 
this  end  in  view,  to  take  away  from  them  the  power  of  disposing  of  the 
same,  or  of  creating  any  liens  thereon,  or  of  making  the  same  liable  in  any 
way  for  their  debts,"  the  devise  was  valid,  as  was  the  restriction  placed  upon 
it:  Lampert  v.  JJaydel,  96  Mo.  4:^9 
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•  Pepper  v.  Cairns. 

[133  Pennsylvakia  State,  1M.] 

AoBNOT.  —  Declarations  of  Allkokd  Aoent  are  not  admissible  to  eaUb* 
lish  the  agency. 

DouBLK  AosNor  —  Who  must  Losk  bt  his  Embezzlement.  —  If  a  person 
acta  as  agent  for  a  borrower  in  negotiating  a  mortgage  loan  and  in  re< 
ceiving,  handling,  and  applying  the  money,  and  for  the  lender  in  passing 
upon  the  sufficiency  of  the  security  and  in  delivering  the  executed  mort- 
gage, and  be,  after  receiving  the  money,  embezzles  it,  the  borrower  is 
liable  for  the  mortgage  debt,  although  the  check  for  the  amount  of  the  loan 
was  drawn  upon  the  delivery  of  the  mortgage,  to  the  order  of  such  agent. 

Scire  facias  by  Sally  N.  Pepper,  surviving  trustee,  against 
John  Cairns,  upon  a  mortgage  executed  by  him  to  J.  D.  Ser- 
geant and  Sally  N.  Pepper,  trustees.  Said  Sergeant,  one  of 
the  mortgagees,  had  resigned  as  trustee  before  this  suit  waa 
brought.     Judgment  for  plaintiff,  and  defendant  appeals. 

M.  J.  O*  Callaghariy  for  the  appellant. 

S.  E.  Megargee  and  Joseph  M.  Pile,  for  the  appellee. 

Mitchell  J.  This  case  belongs  to  that  unfortunate  class 
in  which  one  of  two  innocent  parties  must  suffer  from  the 
fraud  of  a  third;  and  it  is  also  an  illustration  of  the  evils  of 
the  practice,  so  constantly  reprobated  by  courts,  but  appar- 
ently so  inveterate  in  business,  of  the  same  person  being  em- 
ployed as  agent  by  separate  parties  whose  interests  are  or  at 
any  moment  may  become  adverse.  The  legal  principles  by 
which  such  controversies  are  to  be  settled  are  perfectly  clear, 
but  require  much  care  in  their  application. 

The  essential  facts  in  this  case  are  not  really  in  dispute. 
The  appellant.  Cairns,  desiring  to  borrow  money  upon  a  mort- 
gage of  his  houses,  went  to  Ruhl  for  the  purpose  of  getting  it. 
Ruhl,  who  was  a  conveyancer  and  real  estate  agent,  wrote  to 
Sergeant,  the  trustee  of  several  estates  from  whom  Ruhl  had 
got  money  on  previous  occasions,  naming  the  amount  wanted, 
describing  the  property,  its  improvements,  assessed  value,  etc., 
and  asking,  "Shall  I  take  it,  and  for  whose  account?"  Just 
what  answer  was  made  to  this  letter  does  not  appear,  except 
briefly  in  the  testimony  of  Sergeant  that  he  "took  the  mort- 
gage for  the  Pepper  estate,"  and  by  the  fact  that  Sergeant 
drew  his  check  as  trustee  of  the  Pepper  estate  to  the  order  of 
Ruhl  for  the  amount  required,  six  thousand  five  hundred  dol- 
lars, and  received  from  Ruhl  the  mortgage  in  suit.  Ruhl  used 
three  thousand  five  hundred  dollars  of  the  money  properly  in 
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the  extinguishment  of  a  prior  mortgage  on  the  property,  but 
embezzled  the  rest,  and  the  question  now  to  be  decided  is, 
Upon  which  party  shall  the  loss  fall?  Ruhl  unquestionably 
was,  to  some  extent,  the  agent  of  both  parties,  and  we  are  re- 
quired to  look  closely  into  the  facts  to  discover  in  which  ca- 
pacity he  did  the  fraudulent  act.  Clearly,  at  the  inception  of 
the  transaction,  he  was  the  agent  of  Cairns.  It  was  an  appli- 
cation for  money,  and  made  on  behalf  of  Cairns.  But  more 
than  this,  what  was  to  be  done  with  the  money  when  ob- 
tained, and  by  whom?  Cairns  himself  says  the  prior  encum- 
brances were  to  be  paid  oflf  and  satisfied,  and  clearly,  again, 
this  was  to  be  done  by  Ruhl,  for  that  was  in  the  line  of  his 
business  as  a  conveyancer,  and  Cairns  so  left  it  to  him,  with- 
out even  an  inquiry  for  a  period  at  least  of  months. 

On  the  other  hand,  for  what  purposes  was  Ruhl  the  agent  of 
Sergeant?  Certainly,  for  the  examination  of  the  property, 
the  title,  etc.  If  the  property  should  prove  an  inadequate 
security,  or  if  prior  judgments  or  other  encumbrances  should 
cut  out  this  mortgage,  then  the  estate  would  have  to  bear  the 
loss,  for  they  took  the  risk  of  Ruhl's  attention  to  this  part  of 
the  transaction.  But  is  there  any  evidence  of  Ruhl's  further 
agency  for  the  plaintiff  ?  This  was  the  pinch  of  the  case,  and 
on  this  the  learned  judge  below  ruled  it.  The  evidence  is 
very  briefly  reported  in  the  bill  of  exceptions,  but  the  most 
careful  examination  of  it  fails  to  show  that  Ruhl's  agency  for 
the  plaintiff  extended  beyond  his  duties  as  a  conveyancer  in 
the  examination  of  the  titles,  etc.  The  defendant  endeavored 
strenuously  to  show  that  Ruhl  was  the  general  agent  of  Ser- 
geant, and  had  handled  the  money  of  several  estates  as  such; 
but  the  only  competent  evidence  on  the  subject  was  the  testi- 
mony of  Sergeant,  and  that  flatly  denied  the  agency.  Ruhl, 
he  says,  "  never  reprefcented    me,  or  the   estate,  in  investing 

money If  Ruhl  had  a  mortgage  which  he  thought  was 

a  desirable  investment,  he  would  submit  to  me  a  memoran- 
dum  and  I  would  examine  and  approve  or  disapprove 

of  it."  It  is  clear  that  Sergeant  transacted  the  business  of 
the  estate  himself,  retained  his  own  judgment  as  to  each  in- 
vestment, and  left  only  the  details  of  conveyancing  to  Ruhl. 
His  testimony  shows  no  agency  beyond  this  point,  and  there  is 
no  other  evidence  in  the  case.  Nothing  is  better  settled  than 
that  agency  cannot  be  proved  by  the  declarations  of  the  alleged 
agent,  and  the  offers  in  the  first  and  second  assignments  of 
error  amount  to  no  more  than  such  declarations. 
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It  is  urged  that  Sergeant's  act  in  drawing  his  check  to  the 
order  of  Ruhl,  and  not  to  Cairns,  was  negligence,  and  that,  on 
the  principle  that  he  who  put  into  the  fraudulent  hand  the 
means  of  perpetrating  the  fraud  should  bear  the  loss,  Sergeant 
or  his  principal  should  be  responsible  for  Ruhl's  act.  But 
this  is  a  misapplication  of  the  principle.  The  means  of  com- 
mitting the  fraud  may  as  well  be  said  to  be  the  mortgage, 
executed  by  Cairns  and  left  with  Ruhl,  and  by  him  delivered 
in  exchange  for  the  check.  As  already  seen,  Ruhl  was  Cairns's 
agent  in  the  application  for  the  money,  and  was  to  continue 
his  agent  in  the  use  to  be  made  of  it.  When  he  brought  the 
mortgage,  fully  executed,  to  Sergeant,  the  latter  was  justified 
in  paying  for  it  on  delivery.  He  might  have  paid  for  it  in 
cash,  and  his  payment  by  check  to  Ruhl's  order  was  not  dif- 
ferent in  effect. 

The  case  turned  upon  the  question  of  agency,  which  tlie 
double  capacity  of  Ruhl  required  to  be  defined  with  extreme 
care.  The  whole  evidence  not  only  fails  to  show  that  Ruhl 
was  Sergeant's  agent  in  handling  the  money,  but  on  the  con- 
trary, shows  clearly  that  he  received  it  as  agent  for  Cairns, 
and  in  that  capacity  embezzled  it.  The  learned  judge  was 
therefore  right  in  directing  a  verdict  for  the  plaintiff. 

Judgment  affirmed. 

In  Sergeant  v.  Martin,  133  Pa.  St.  122,  the  court  arrived  at  a  different  con- 
clusion from  that  pronounced  in  the  principal  case,  although  the  facts  were 
in  many  respects  similar,  and  the  parties,  with  the  exception  of  a  different 
mortgagor,  the  same.  In  Sergeant  v.  Martin,  133  Pa.  St.  122,  Ruhl,  the 
same  conveyancer  and  real  estate  agent,  applied  to  Sergeant,  on  behalf  of 
Martin,  for  a  mortgage  loan,  the  money  to  bo  used  in  satisfying  a  prior  mort- 
gage, in  favor  of  one  Baird.  Sergeant  agreed  to  make  the  loan,  and  gave 
Ruhl  a  check  for  the  money.  Sixteen  days  afterwards,  Martin  executed  the 
mortgage  and  delivered  it  to  Ruhl,  who  had  it  recorded.  Ruhl  embezzled 
the  whole  amount  of  the  mortgage  loan.  In  the  action  on  the  mortgage, 
each  of  the  parties  thereto  denied  that  Ruhl  was  his  agent  to  handle  the 
money,  while  the  evidence  tended  to  show  that  the  mortgagee  paid  it  to  the 
agent,  relying  upon  his  integrity  and  financial  responsibility,  without  inquir- 
ing of  him  whether  the  mortgagor  had  authorized  him  to  receive  it  or  not. 
Upon  this  state  of  facts,  the  court  below  refused  to  give  the  jury  binding 
instructions  to  find  for  plaintiff,  the  mortgagee.  The  jury  returned  a  verdict 
for  defendant,  upon  which  judgment  in  his  favor  was  rendered,  and  on  ap- 
peal, the  court  affirmed  the  ruling  of  the  lower  court  and  also  the  judgment. 

The  distinction  between  the  cases  is,  that  in  Sergeant  v.  Martin,  133  Pa. 
St.  122,  Sergeant  paid  the  mor^y  to  Ruhl  prior  to  the  execution  or  delivery 
of  the  mortgage,  and  while  the  latter  had  nothing  to  indicate  his  authority  to 
represent  Martin  in  receiving  the  money,  while  in  Pejyper  v.  Cairns,  133  Pa. 
St.  114,  ante,  p.   114,  Ruhl  brought  to  Sergeant  the  mortgage  executed  by 
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Cairns,  and  placed  in  his  hands  for  delivery,  and  Sergeant  paid  him  the  money 
upon  receiving  the  mortgage.  Ruhl'a  possession  of  the  mortgage  jastified 
Sergeant  in  asanming  that  he  was  the  authorized  agent  to  receive  the  money 
when  he  delivered  the  mortgage. 

Agency  —  Declarations  of  Agent  to  Show  Agbnoy. — The  declara- 
tionsof  an  agent  cannot  be  received  to  establish  his  agency:  Kane  v.  Baratow, 
42  Kan.  465;  16  Am.  St.  Rep.  490,  and  note;  Omaha  etc  Co.  v.  Tabor,  IS 
Col.  41;  16  Am.  St.  Rep.  185,  and  note. 


Commonwealth  v.   White. 

[138  Pennsylvania  State,  182.] 

Criminal  Law. — Robbery  is  the  Felonious  and  Forciblb  Taking, 
from  the  person  of  another,  of  goods  or  money  of  any  value,  by  violence 
and  putting  him  in  fear;  and  any  instruction  which  omits  the  felonious 
intent  from  the  definition  of  the  crime  is  erroneous. 

Criminal  Law  —  Robbery. — Valxtb  of  Property  Takbn  may  be  con- 
sidered by  the  jury  under  an  indictment  for  robbery,  for  the  purpose  of 
determining  the  intent  with  which  the  act  was  committed.  The  taking 
of  a  pinch  of  tobacco,  with  no  felonious  intent,  but  as  a  practical  joke,  i» 
not  robbery. 

Thomas  F.  McCourt  and  F.  J.  Fitzsimmons,  for  the  appel- 
lant. 

H.  M.  Edwards,  district  attorney,  and  C.  Comegys,  for  the 
appellee. 

Paxson,  C.  J.  The  defendant  was  indicted  in  the  court  be- 
low for  the  crime  of  highway  robbery.  The  proof  was,  that 
he  took  a  chew  of  tobacco  from  a  boy,  by  force.  The  jury 
convicted  him  of  robbery.  The  court  below  sentenced  him  to 
pay  a  fine  of  one  hundred  dollars,  and  to  undergo  an  imprison- 
ment in  the  county  jail  for  one  year. 

Complaint  is  made  in  the  first  tbree  assignments  that  the 
learned  judge  below  erred  in  his  instructions  to  the  jury  as  to 
what  constituted  the  offense  of  robbery.  He  said:  "At  com- 
mon law,  robbery  is  defined  to  be  the  taking  of  any  property 
from  the  person  of  another  by  force":  See  first  assignment. 
The  same  definition,  varied  slightly  in  form,  is  to  be  found  in 
those  portions  of  the  charge  embraced  in  the  second  and  third 
assignments.  The  definition  given  by  the  learned  judge  is  in- 
accurate. What  he  defines  as  robbery  is  at  most  a  trespass, 
and  might  not  even  amount  to  that.  Robbery,  at  common 
law,  is  "the  felonious  and  forcible  taking,  from  the  person  of 
another,  of  goods  or  money  to  any  value,  by  violence  and  put- 
ting him  in  fear":  4  Bla.  Com.  242.     The  learned  judge  has 
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omitted  the  very  gravamen  of  the  offense,  viz.,  the  felonious 
intent. 

We  also  think  it  was  error  to  instruct  the  jury,  under  the 
circumstances,  that  "  for  the  purposes  of  this  case,  and  for  the 
purpose  of  dealing  with  the  property,  you  have  nothing  to  do 
or  say  about  the  value  of  the  property."  It  is  very  true  that 
robbery  may  be  committed  of  a  penny  as  well  as  of  a  pound, 
but  to  say  that  the  jury  should  give  no  consideration  to  the 
value  of  the  property,  for  any  purpose,  was  error.  They  had 
a  right  to  take  it  into  consideration,  in  considering  the  intent 
with  which  the  act  was  committed.  If  it  was  not  done  with  a 
felonious  intent,  it  was  not  robbery;  if  it  was  intended  as  a 
practical  joke,  which  is  at  least  probable,  it  was  not  robbery. 
And  the  jury  might  well  have  come  to  the  conclusion,  had 
they  been  properly  instructed,  that  the  taking  of  a  pinch  of 
tobacco,  of  no  appreciable  value,  precluded  the  idea  of  a  felo- 
nious intent. 

The  main  defense  upon  the  trial  below  was,  that  the  whole 
Affair  was  a  joke.  The  learned  judge  does  not  appear  to  have 
referred  to  this  in  his  charge.  On  the  contrary,  he  stated  in 
his  rulings  upon  the  testimony  that  "  it  makes  no  difference 
whether  the  prosecutor  thought  it  a  joke  or  not."  It  is  very 
true  that  a  highway  robbery  cannot  be  turned  into  a  joke.  It 
is  equally  true  that  a  mere  joke  cannot  be  turned  into  a  higii- 
way  robbery,  and  any  evidence  upon  this  point  should  have 
been  submitted  to  the  jury.  The  defendant  was  charged  with 
a  grave  offense;  one  of  the  high  grade  of  felonies,  triable,  ex- 
clusively in  the  oyer  and  terminer,  and  which  at  one  time  was 
punished  with  death.  The  defendant  committed  a  rude  and 
improper  act,  one  that  might  fairly  have  subjected  him  to  a 
prosecution  for  assault  and  battery;  but  the  case  lacks  every 
element  of  a  felonious  intent.  Speaking  for  myself,  I  would 
not,  as  a  trial  judge,  sustain  a  conviction  of  robbery  upon  such 
flimsy  evidence  as  was  developed  in  this  case;  and  I  cannot 
but  think  that  had  the  jury  been  adequately  instructed  upon 
the  law,  they  would  have  reached  a  different  conclusion. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Robbery  —  What  CoNsnrirrES  the  Offknse. — As  to  what  constitutes 
robbery,  and  the  various  elements  of  the  offense,  see  St(jte  v.  Calhoun,  72  Iowa, 
432;  2  Am.  St.  Rep.  253;  note  to  State  v.  McCune,  70  Anu  Dec.  178-191. 

Robbery  —  Evidence.  —  For  what  purpose  the  value  of  the  property 
taken  may  be  shown,  in  prosecutions  for  robbery,  see  note  to  State  v.  Mc 
Cune,  70  Am.  Deo.  180. 
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Ehoads  v.  Davidheiser. 
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Waters  —  Diversion  of  Surface  Water.  —  A  land-owner  has  ■«»  rfght  to 
obstruct  a  natural  watercourse  on  his  land  in  which  the  surface  water 
collecting  thereon  is  accustomed  to  flow,  and  to  construct  ditches  from  it 
by  means  of  which  such  water  is  discharged  upon  the  lands  of  an  adjoin- 
ing owner,  where  it  is  not  accustomed  to  flow,  to  his  injury. 

Waters  —  Drainage  —  Diversion  of  Surface  Water. — Au  upper  owner 
may  improve  and  drain  his  land  for  agricultural  purposes  or  the  like, 
and  in  so  doing,  may  increase  the  flow  of  surface  water  in  the  natural 
channel  for  it;  but  if  he  diverts  it  from  such  channel,  and  creates  a  new 
course,  by  which  it  is  discharged  upon  the  lower  proprietor  at  another 
place,  he  must  answer  for  the  damages  caused  by  the  diversion. 

Case  to  recover  damages  for  the  washing  of  surface  water 
upon  the  land  of  plaintiff,  who  recovered  judgment,  and  de- 
fendant appeals. 

H.  Willis  Blandf  for  the  appellant. 

William  Kerper  Stevens^  for  the  appellee. 

McCoLLUM,  J.  For  convenience'  sake,  we  refer  to  the  par- 
ties as  they  appear  on  the  record  in  the  common  pleas. 

It  is  established  by  the  verdict  of  the  jury  that  the  defend- 
ant obstructed  a  watercourse  or  channel  on  his  farm,  in  which 
the  surface  water  collected  thereon  was  accustomed  to  flow, 
and  that  he  constructed  ditches  from  it  by  means  of  which 
the  water  was  discharged  upon  the  land  of  the  plaintiff,  to 
his  injury.  An  examination  of  the  evidence  has  satisfied  us 
that  it  justified  the  verdict,  and  we  have  only  to  inquire 
whether  the  court  committed  any  error  in  the  instructions.  It 
is  essential  to  a  correct  appreciation  of  these,  to  consider  the 
issue  raised  by  the  pleadings,  and  the  general  soope  of  the 
proofs  submitted  by  the  parties. 

It  was  affirmed  by  the  plaintiff,  and  denied  by  the  defend- 
ant, that  the  latter  had  diverted  the  surface  water  on  his  farm 
from  its  natural  course,  and  caused  it  to  flow  upon  the  land 
of  the  former  adjoining  the  division  line  between  them.  The 
testimon)  vlescribed  the  condition  of  the  defendant's  farm^ 
and  how  and  where  the  water,  gathered  upon  it  from  rains 
and  melting  snows,  had  been  discharged  for  sixty  years  pre- 
ceding the  injury  complained  of.  It  authorized  a  finding  that 
prior  to  July  14,  1886,  this  water  had  not  descended  or  been 
cast  upon  the  land  of  the  plaintiff,  but  that  it  had  flowed  in  a 
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channel  on  the  defendant's  farm,  near  the  division  fence,  and 
through  a  culvert  into  the  river;  that  the  defendant,  by  pla- 
cing obstructions  in  this  channel,  and  cutting  ditches  or  drains 
from  it,  had  caused  the  water  to  flow  upon  the  land  of  the 
plaintiflF,  to  his  injury. 

The  material  question  for  the  jury,  under  the  pleadings  and 
the  proofs,  was,  whether  the  defendant  had  turned  the  water 
from  its  natural  course  upon  his  own  farm  into  the  land  of 
the  plaintiff;  and  the  charge  of  the  learned  judge,  applied  to 
this  issue,  was  free  from  substantial  error.  It  related  to  the 
diversion  of  water  from  the  course  which  nature  had  provided 
for  it,  and  not  to  an  increased  flow  of  water  in  its  natural 
channel,  caused  by  the  improvements  and  drainage  required 
by  good  husbandry.  Indeed,  the  defendant's  criticism  of  the 
charge  is  based  on  decisions  in  other  states  which  are  in  clear 
conflict  with  our  own  well-settled  rule  on  this  subject.  This 
rule  is  defined  in  Washburn  on  Easements,  3d  ed.,  450,  where 
the  learned  author  says:  "It  may  be  stated,  on  general  prin- 
ciples, that  by  the  civil  law,  where  the  situation  of  two  ad- 
joining fields  is  such  that  the  water  falling  or  collected  by 
melting  snows  and  the  like  upon  one  naturally  descends  upon 
the  other,  it  must  be  suffered  by  the  owner  of  the  lower  one 
to  be  discharged  on  his  land,  if  desired  by  the  owner  of  the 
upper  field.  But  the  latter  cannot,  by  artificial  trenches  or 
otherwise,  cause  the  natural  mode  of  its  being  discharged  to 
be  changed,  to  the  injury  of  the  lower  field,  as  by  conducting 
it  by  new  channels,  in  unusual  quantities,  onto  the  particu- 
lar parts  of  the  lower  field."  The  owner  of  the  upper  field 
may  improve  and  drain  it  for  agricultural  purposes  or  the 
like,  and  in  so  doing,  may  increase  the  flow  of  water  in  the 
natural  channel  for  it;  but  if  he  diverts  it  from  this  channel, 
and  creates  a  new  course,  by  which  it  is  discharged  upon  the 
lower  field  at  another  place,  he  must  answer  for  the  damages 
caused  by  the  diversion. 

The  rights  and  duties  of  the  proprietors  of  adjoining  lands, 
with  reference  to  the  water  collected  upon  them  from  rain 
and  melting  snows,  were  so  carefully  considered  and  defined 
in  Kauffman  v.  Griesenier,  26  Pa.  St.  407,  67  Am.  Dec.  437, 
and  in  Martin  v.  Riddle,  26  Pa.  St.  415,  that  an  extended  dis- 
cussion or  restatement  of  them  in  the  present  case  is  unneces- 
sary. The  doctrine  of  these  cases  was  approved  and  applied 
in  Miller  v.  Lauhach,  47  Pa.  St.  154,  86  Am.  Dec.  521,  and  in 
Hays  V.  HinUeman^  68  Pa.  St.  324;  and  it  was  enforced   by 
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the  learned  judge  in  his  charge  to  the  jury  on  the  trial  of  this 
issue. 

Judgment  aflEirmed.  

Waters Diversion.  —  The  dominant  owner  may  drain  hia  land  o!  the 

water  falling  upon  it,  by  means  of  tiles,  into  a  natural  channel  upon  the 
land,  through  which  it  is  discharged  upon  the  servient  estate:  Vaiinest  v. 
Fleming,  79  Iowa,  63S;  18  Am.  St.  Rep.  387;  but  he  cannot,  by  artificial 
means,  collect  the  waters  of  low  places  upon  hia  premises,  and  cast  them 
upon  the  lower  lands  in  a  body,  to  the  injury  thereof:  Gregory  v.  Bush,  64 
Mich.  37;  8  Am.  St.  Rep.  797;  although  by  so  doing  he  may  materially  in- 
crease the  value  of  his  own  land  for  the  purposes  of  husbandry:  Note  to 
Martin  v.  Jett,  32  Am.  Dec.  125  et  seq.  Compare  JRowe  v.  St.  Paul  etc  B'jf 
Co.,  41  Minn.  384;  16  Am.  St.  Rep.  706,  and  particularly  note  710. 


Keesbt  V.  Schuylkill  River  East  Side    Rail- 
road Company, 

[133  Pennsylvania  State,  234.] 

Eminent  Domain  —  Measure  of  Damages. — The  proper  measure  of  dam- 
ages for  the  taking  of  land  by  eminent  domain  for  railroad  use  is  the  de- 
preciation in  the  market  value  of  the  property  caused  by  the  location  and 
construction  of  the  road.  This  is  usually  shown,  in  the  ordinary  case, 
by  the  opinion  of  witnesses  conversant  with  the  property,  and  the  selling 
price  of  land  in  the  vicinity.  This,  however,  does  not  exclude  other  or 
better  methods  of  proof;  and  evidence  of  elements  of  disadvantage,  and 
of  burden  imposed,  as  the  direct  result  of  the  location  of  the  road,  are 
admissible,  as  forming  a  basis  for  the  computation  of  damages. 

Eminent  Domain  —  Elements  of  Damage. — In  estimating  damages  to 
property  taken  by  eminent  domain  for  railroad  purposes,  whatever  in- 
juriously affects  the  property  as  the  direct  and  necessary  result  of  the 
location  of  the  road  upon  it  may  be  considered. 

Eminent  Domain — Measure  of  Damages.  —  Where  the  appliances  of  a 
lessee,  essential  to  the  carrying  on  of  his  business,  are  destroyed  by  a  rail- 
road company  in  the  exercise  of  the  right  of  eminent  domain,  evidence 
of  the  amount  of  the  lessee's  necessary  expenditure  in  reconstructing  such 
appliances  for  continuing  his  business,  and  the  increased  expense,  and  loss 
attendant  thereon,  is  admissible  in  estimating  damages,  not  as  specific 
items  of  claim,  but  as  affecting  the  market  value  of  the  leasehold. 

Action  to  recover  damages  for  the  taking  of  property  under 
the  exercise  tf  the  right  of  eminent  domain.  Judgment  for 
plaintiff,  and  defendant  appeals. 

Thaddeua  L.  Vanderslice  and  Lewis  C.  Cassidy,  for  the  ap- 
pellant. 

Joseph  L.  Caven,  for  the  appellee. 
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McCoLLUM,  J.  No  complaint  is  made  by  the  defendant 
company  of  the  instructions  to  the  jury  on  the  question  of 
damages,  and  our  inquiry  is  limited  to  alleged  error  in  the 
admission  of  evidence. 

The  plaintiff  was  the  lessee  of  a  wharf  property  on  the 
Schuylkill  River,  in  Philadelphia,  extending  from  the  river  to 
Twenty-fourth  Street.  It  was  leased  to  him  as  a  coal  wharf 
and  yard.  Upon  it  he  carried  on  the  business  of  receiving, 
storing,  and  delivering  coal  for  other  parties,  and  of  receiving, 
fitoring,  and  selling  coal  and  sand  on  his  own  account.  Tiie 
appliances  used  in  the  business,  and  necessary  to  carry  it  on, 
belonged  to  him. 

In  January,  1886,  the  defendant  company  entered  and  lo- 
cated its  road  upon  the  demised  premises,  appropriating  for 
that  purpose  a  strip  of  land  sixty  feet  in  width,  and  dividing 
the  property  into  two  parts.  The  sheds,  runs,  and  other  ap- 
pliances, indispensable  to  the  business  for  which  the  property 
was  leased,  were  partially  destroyed  by  this  action  of  the  com- 
pany, and  the  construction  of  new  ones,  adapted  to  the  changed 
condition,  became  necessary  in  order  to  continue  the  business. 
A  bridge,  with  a  single  span  of  sixty-eight  feet,  and  an  eleva- 
tion of  twenty-one  feet  above  the  railroad  tracks,  and  a  der- 
rick, sheds,  and  runs  of  a  corresponding  height,  were  required. 
The  company  recognized  the  necessity  for  tiiese  appliances  as 
the  direct  consequence  of  the  location  of  its  railroad,  and  ad- 
mits that  it  promised  the  plaintiff  to  construct  them,  but  ex- 
cuses its  non-performance  on  the  ground  that  it  could  not  agree 
with  him  as  to  the  details  of  the  work.  In  other  words,  the 
plaintiff  wanted  better  structures  than  the  company  was  will- 
ing to  build,  or  considered  necessary,  in  view  of  the  probable 
duration  of  his  leasehold.  It  was  contemplated  by  the  parties 
that  the  business  should  be  continued  by  the  plaintiff,  and 
that  he  should  have,  as  far  as  practicable,  the  same  facilities 
for  carrying  it  on  that  he  had  before  enjoyed.  It  was  the  only 
business  which  his  lease  allowed  him  to  establish  there,  and 
if  he  abandoned  it,  his  leasehold  was  worthless,  because  he 
could  not  sublet  or  sell  it  without  the  consent  of  his  lessor. 
The  company,  failing  to  provide  the  facilities  it  conceded  he 
was  entitled  to,  and  had  promised  he  should  have,  he  con- 
structed such  appliances  as  were  necessary  for  the  continuance 
of  the  business  as  it  existed  before  the  location  of  the  railroad. 
The  increased  height  of  the  structures  increased  the  cost  of 
raising  the  coal,  and  the  breakage  and  waste  in  handling  it. 
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This  additional  expense  and  loss,  together  with  the  cost  of  the 
new  appliances,  he  was  allowed  to  prove  on  the  trial  of  thig 
issue.  The  company  objected  to  this  evidence,  and  now  con- 
tends that  the  court  erred  in  admitting  it. 

It  is  well  settled  that  the  proper  measure  of  damages  is  the 
depreciation  in  the  market  value  of  the  property  caused  by 
the  location  and  construction  of  the  railroad.  But  the  ele- 
ments to  be  considered  in  the  ascertainment  of  this  deprecia- 
tion are  as  varied  as  the  properties  aflfected  and  the  uses  to 
which  they  are  applied.  A  specification  of  all  these  elements 
is  impossible,  because  they  cannot  be  anticipated,  and  many 
of  them  remain  to  be  developed  in  the  course  of  the  litigation 
consequent  upon  the  taking  of  property  by  eminent  domain. 
In  the  ordinary  case  of  the  appropriation  of  land  for  railroad 
purposes,  the  opinions  of  witnesses  who  are  conversant  with 
the  property,  and  the  general  selling  price  of  land  in  the  vicin- 
ity, are  received  on  the  question  of  its  value,  unafiFected  by  the 
road,  and  its  value  as  affected  by  it.  But  this  is  not  exclusive 
of  other,  and  in  some  cases  better,  methods  of  proof.  It  may 
be  stated  as  a  general  principle,  applicable  to  cases  of  this 
sort,  that  whatever  injuriously  affects  the  property  as  the 
direct  and  necessary  result  of  the  location  of  the  road  upon  it 
may  be  considered  in  the  assessment  of  damages. 

In  this  case,  the  estate  of  the  plaintiff  was  limited  to  a  par- 
ticular use.  Its  enjoyment,  in  accordance  with  the  terms  of 
its  creation,  required  that  the  appliances  which  had  been  ren- 
dered useless  by  the  entry  of  the  defendant  company  should 
be  reconstructed  at  an  elevation  which  increased  the  cost  of 
raising  and  storing  the  coal,  and  increased  the  breakage  and 
waste  in  handling  it.  We  think  these  matters  were  properly 
received  in  evidence  as  descriptive  of  the  injury  inflicted,  and 
the  burden  imposed  on  the  property  by  the  occupation  of  it 
for  railroad  purposes,  and  that  they  were  for  the  consideration 
of  the  jury,  not  as  specific  items  of  claim,  but  as  affecting  mar- 
ket value.  The  specifications  of  error  are  dismissed,  and  the 
judgment  is  afifirmed.  

Eminent  Domain  —  Compensation  for  Taking  Land.  —As  to  what  may 
be  considered  in  awarding  damni'es  to  an  owner  for  the  condemnation  of  his 
land  for  railway  purposes,  see  Carrie  v.  Waverly  etc.  iP'y  Co.,  52  N.  J.  L. 
381,  ante,  p.  452,  and  note;  note  to  Sheehy  v.  Kansas  GUy  C.  Ky  Co.,  4  Am, 
St.  Rep.  .^99-405;  note  to  Ohio  etc.  Ky  Co.  v.  Waclder,  5  Am.  St  Rep.  537^4a 
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First  National  Bank  v.  Fiskb. 

[183  Pbnnstlvania  Statk,  2411 
Ubaos,  Btfbot  or,  as  Eyibenox.  —  A  usage,  if  known  to  the  parties  to  a 
transaction  to  which  it  relates,  is  obligatory,  and  unless  excluded  by  the 
terms  of  the  contract,  enters  into  and  is  regarded  as  part  of  it,  as  much 
as  though  it  had  been  written  therein.  It  is  admissible  to  add  incidents 
to  the  contract  not  inconsistent  with  its  terms,  and  to  ascertain  the  in- 
tention of  the  parties  in  reference  to  matters  about  which  the  contract  is 
silent,  unless  it  is  unreasonable  or  in  conflict  with  positive  law. 

Assumpsit  on  a  statement  of  a  claim  to  recover  damages 
for  the  refusal  of  the  defendants,  Louis  S.  Fiske  and  Company, 
to  honor  drafts  drawn  upon  them  by  one  J.  R.  Reid,  and  dis- 
counted by  the  plaintiflF  by  virtue  of  a  letter  written  by  defend- 
ants to  plaintiff.  Defendants  filed  an  affidavit  of  defense,  which 
the  court  considered  insufficient,  and  gave  judgment  for  plain- 
tiff.    Defendants  appealed. 

John  0.  Johnson  and  Frank  P.  Prichard,  for  the  appellants. 

Alfred  I.  Phillips,  J.  Levering  Jones,  and  Hampton  L.  Carson, 
for  the  appellee. 

McCoLLUM,  J.  The  defendants  were  engaged  in  the  busi- 
ness of  receiving  and  selling  wool  on  commission  in  the 
city  of  Philadelphia,  and  James  R.  Reid  was  a  shipper  of 
wool,  doing  business  at  Butte,  Montana.  On  May  23,  1887, 
the  defend'^nts  wrote  to  the  plaintiff  as  follows:  "We  expect 
to  have  so  le  business  with  Mr.  James  R.  Reid  when  the  wool 
season  opens,  in  which  case  we  will  honor  his  drafts  with  bill 
lading  attached."  On  August  12,  1887,  the  plaintiff  cashed 
Raid's  draft  on  the  defendants  for  $4,007.80,  with  bill  of 
lading  attached  for  2?,285  pounds  of  wool,  sliipped  by  Reid  to 
defendants  at  Philadelphia,  and  on  the  next  day  a  like  draft  for 
$2,752.97,  with  a  like  bill  of  lading  attached  for  14,951  pounds 
of  wool.  The  defendants  refused  to  honor  these  drafts,  or  to 
receive  the  wool  described  in  the  bills  of  lading  attached,  on 
the  ground  that  Reid,  in  drawing  drafts  for  these  amounts, 
had  exceeded  his  authority.  The  drafts,  with  the  bills  of 
lading  attached,  were  returned  to  the  plaintiff,  and  at  Raid's 
instance,  the  bills  of  lading  were  forwarded  to  Justice,  Bate- 
man,  &  Co.,  wool  merchants  in  Philadelphia,  who  had  them 
indorsed  by  the  consignees,  delivered  them  to  the  carrier, 
received  the  wool  described  in  them,  and  sold  it  in  the  market 
for  its  full  value.  The  proceeds  of  this  sale  were  received  by 
the  plaintiff,  and  were  $1,430.82  less  than  the  amount  called 
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for  by  the  drafts.     This  action  was  brought  to  recover  the  dif- 
ference. 

The  rights  of  the  parties  depend  on  the  proper  construction 
of  the  defendants'  letter.  The  plaintiff  contends  that  it  con- 
Btituted  an  undertaking  on  their  part  to  honor  all  drafts  which 
Reid  might  draw  upon  them,  with  bill  of  lading  attached,  with- 
out regard  to  the  value  of  the  consignment. 

It  is  averred  in  the  affidavit  of  defense  that  the  plaintiff 
knew  that  the  business  referred  to  in  this  letter  was  the  ship- 
ping of  wool  for  sale  on  commission;  that  it  was  a  usage  of 
the  trade  for  the  shipper,  when  he  consigned  the  wool  to  his 
factor,  to  draw  on  the  latter  for  any  amount  not  exceeding 
three  fourths  of  the  value  or  selling  price  of  the  wool  at  the 
time  of  its  arrival  at  the  place  of  its  destination,  and  for  the 
factor  to  make  advances  on  the  wool  by  paying  these  drafts. 
It  is  further  averred  that  "it  was  understood  by  the  plaintiff 
that  the  drafts  to  be  honored  by  the  defendants  were  to  be 
honored  on  the  security  of  the  wool,  bills  of  lading  for  which 
were  attached  to  the  drafts,  and  were  not  to  exceed  in  amount 
the  customary  advances  on  such  wool." 

A  usage,  if  known  to  the  parties  to  a  transaction  to  which  it 
relates,  is  obligatory,  and  unless  excluded  by  the  terms  of  the 
contract,  enters  into  and  is  regarded  as  a  part  of  it,  as  much  as 
though  it  had  been  written  therein:  Stultz  v.  Dickey,  5  Binney, 
287;  6  Am.  Dec.  411;  Hursh  v.  North,  40  Pa.  St.  241.  It  is 
admissible  to  add  incidents  to  a  contract  which  an  not  incon- 
sistent with  its  terms,  and  to  ascertain  the  intention  of  the 
parties  in  reference  to  matters  about  which  the  contract  is 
silent:  Clarke's  Browne  on  Usages  and  Customs,  167.  The 
usage  described  in  the  affidavitisnot  unreasonable,  or  in  conflict 
with  positive  law.  It  does  not  contradict  the  terms  of  the  in- 
strument on  which  the  plaintiff  relies,  but  it  explains  them, 
and  gives  effect  to  the  intention  of  the  parties.  The  letter  of 
the  defendants  must  be  read  in  tlie  light  of  the  usage  known 
to  the  parties,  and  applicable  to  the  transaction  between  them. 
When  so  read,  it  is  fatal  to  the  plaintiff's  claim  for  the  over- 
draft. We  think  the  affidavit  presents  a  good  defense  to  the 
action. 

Judgment  reversed,  and  procedendo  awarded. 

UsAQR,  EviDKNCK  OF,  WHEN  Propkrly  Rkckived.  — Evidence  of  naage  is 
admissible  to  apply  a  written  contract  to  the  subject-matter  of  an  action,  and 
to  give  eflFect  to  the  language  of  a  contract  as  it  was  understood  by  those  who 
made  it:  Smith  v.  Clews,  114  N.  Y.  100;  11  Am.  St.  Rep.  627,  and  note  6.32, 
633. 
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WruA  Validitt  or,  whkn  Writtkn  or  Canolkd  in  Lrad  Pinciu  — 
A  will  wholly  written  in  lead  poucil  is  aa  vali«l  aa  if  written  iu  ink;  aad 
tho  cancellation  of  legacies  in  luad  pencil,  though  in  a  will  written  in 
ink,  may  be  as  final  and  conclusive  as  to  the  intent  of  the  testator  as  if 
made  in  ink. 

Wills. — Canckllation  in  Lkad  Vkncil,  of  bequo.<tta  in  a  will  written  in 
ink,  and  found  in  a  place  of  safe  deposit  after  tlio  tesiUtorV  denth,  is  a« 
final  and  binding  as  though  niado  in  ink,  ami  cannot  be  reganletl  aa 
deliberative  merely,  although  a  paper  was  aUo  found  in  the  testator '■ 
box  in  a  bank,  contjiining  a  list  of  the  legatees  as  they  were  named  in 
the  will,  with  all  the  legacies  canceled  in  pencil  that  were  so  onneelml 
in  the 'will,  except  one,  in  which  the  name  was  oanoolod,  but  not  the 
amount.  In  such  cose,  tlie  puper  found  in  bunk  will  l>o  presumed  f.o  !>« 
the  testator's  deliberative  memorandum,  which  he  made  final  by  tha 
cancellation  in  the  will. 

Appeal  from  a  decree  of  the  orphans'  court  distributing 
the  estate  of  Wells  Tomlinson,  deceasoil.  Poncil-inurks  woro 
drawn  through  all  bequests  made  by  the  testiitor  in  his  will, 
except  one  made  to  John  Keller.  The  auditor  reported  a  dis- 
tribution, from  which  the  bequests  canceled  in  the  will  were 
excluded.  This  report  the  orphans'  court  refused  to  contirni, 
holding  that  such  cancellation  was  only  a  doliburativo  act, 
and  not  final. 

Neville  D.  Tyson,  for  the  appellants. 

B.  E.  Chain  and  William  F.  Solly,  for  the  appellees. 

Green,  J.  The  reasoning  and  tho  authorities  citcsd  in  tlio 
opinion  of  this  court  in  the  case  of  Myrra  v.  Vanderhell,  84 
Pa.  St.  510,  24  Am.  Rep.  227,  make  it  very  cl(;ar  tliat  we  in- 
tended to  decide,  and  did  decide,  that  the  writing  of  a  will  in 
pencil  is  the  full  equivalent  for  a  writing  in  ink.  Mr.  JnKti(;o 
Mercur,  in  the  course  of  the  opinion,  said:  "So  we  think  tho 
authorities  establish  that  a  valid  will  may  be  drawn  with  the 
same  materials  that  will  suflice  for  tho  drawing  of  any  written 
contract.  As  was  well  said  by  Mr.  Justice  Coulter  in  /////  v. 
Scott,  12  Pa.  St.  169,  they  abundantly  prove  that  a  writing  in 
pencil  is  equivalent  and  tantamount  to  a  writing  in  ink." 
We  there  held  that  a  will,  the  whole  of  which  was  written  in 
lead  pencil,  was  in  compliance  with  the  recpiiremcnt  of  tho 
wills  act  of  April  8,  18'i8,  that  "every  will  Hhali  be  in 
writing."  We  are  entirely  satiHfied  with  that  (b-ciHior),  an<l 
have  no  disposition  to  change  or  modify  it.     The  learned  court 
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below  thought  that  because  the  cancellation  was  in  pencil, 
while  the  will  itself  was  in  ink,  the  cancellation  was  deliber- 
ative only,  and  not  final,  and  he  therefore  overruled  the 
auditor,  who  held  it  to  be  final.  In  doing  this  the  court 
followed  a  few  English  decisionp,  which,  while  agreeing  that 
wills  written  in  pencil  are  valid,  yet  hold  that  where  altera- 
tions were  made  in  pencil  they  would  be  regarded,  if  the  will 
was  in  ink,  as  deliberative  only.  It  would  not  be  difficult, 
upon  a  review  of  those  cases,  to  show  that  in  most,  if  not  all, 
of  them  the  decision  was  based  as  well  upon  other  facts  and 
circumstances  as  upon  the  fact  of  the  alterations  being  in 
pencil;  but  we  do  not  think  it  necessary  to  engage  .in  such  a 
review.  We  regard  our  ruling  in  Myers  v.  Vanderbelt,  84  Pa. 
St.  510,  24  Am.  Rep.  227,  as  obliterating  the  distinction  be- 
tween writings  in  ink  and  pencil,  and  assigning  precisely  the 
same  legal  effect  to  the  instrument  in  either  case.  If  there 
be  no  distinction  between  these  methods  of  writing,  so  far  as 
their  legal  effect  is  concerned,  we  can  see  no  reason  for  assign- 
ing an  effect  to  a  pencil  alteration  different  from  that  which 
we  would  assign  to  an  alteration  in  ink.  If  we  do  that,  we 
say  they  are  not  the  same,  whereas  we  have  deliberately 
decided  they  are  the  same,  not  only  in  relation  to  wills,  but 
to  other  solemn  instruments,  as  was  shown  in  the  opinion  in 
Myers  v.  Vanderbelt,  84  Pa.  St.  510;  24  Am.  Rep.  227.  We  do 
not  care  to  repeat  the  reasoning  and  autnorities  of  that 
opinion,  because  we  deem  it  entirely  unnecessary.  It  would 
certainly  be  inconsistent  to  hold  that  in  alterations  of  wills, 
pencil  writing  and  ink  writing  have  not  the  same  effect,  when 
in  all  other  cases  we  say  they  have.  As  indicative  of  the 
testator's  intent,  the  pencil  alterations  speak  quite  as  certainly 
as  if  they  were  in  ink.  The  will  was  found  after  the  testator's 
death,  locked  up  in  a  drawer  in  his  own  room.  He  chose  to 
leave  it  in  the  exact  condition  in  which  it  was  found.  As  it 
was  found,  it  clearly  canceled  certain  of  the  legacies.  By 
what  authority  can  we  say  that  they  were  not  canceled,  when 
in  point  of  fact  they  were?  How  can  we  say  it  was  not  the 
intention  of  the  testator  to  make  these  cancellations,  when  in 
reality  he  has  made  them?  Do  they  not  signify  the  same 
intent,  being  in  pencil,  that  they  would  have  signified,  being 
in  ink?  We  have  no  right  to  say  they  do  not;  and  that  being 
60,  they  prevail  alike,  whether  in  ink  or  pencil. 

It  is  argued   that  the  will  was  found  among  papers  of  no 
value,  and  therefore  we  must  infer  the  alterations  were  delib- 
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erative  only;  but  that  objection  would  apply  as  well  to  the 
will  itself  as  to  the  alterations.  If  it  was  found  in  a  place  of 
suflficiently  careful  custody  to  sustain  it  as  a  will,  that  cus- 
tody was  equally  sufficient  to  sustain  the  alterations.  More- 
over, if  sustained  at  all,  it  must  be  only  in  the  condition  in 
which  it  is  found.  But  the  argument  upon  this  ground  has 
no  merit.  The  will  was  found  locked  up  in  a  drawer  in  a 
bureau  standing  in  the  testator's  room  in  which  he  lay  sick 
and  died.  The  keys,  one  of  which  unlocked  the  drawer,  were 
delivered  by  the  testator,  shortly  before  his  death,  to  Miss 
Cressraan,  a  relative  and  his  nurse,  with  direction  to  hand 
them  to  Mr.  Dutton,  one  of  the  executors,  as  soon  as  he  was 
dead.  To  hold  that  such  a  custody  was  a  careless  custody, 
sufficient  to  raise  even  a  doubt  about  the  intention  of  the 
testator  in  regard  to  its  contents,  is  simply  impossible. 

Another  circumstance,  to  which  the  court  attached  conse- 
quence, was,  that  a  paper  was  found  in  the  testator's  box  at 
bank,  which  contained  a  list  of  the  legatees  as  they  were 
named  in  the  will,  and  with  all  of  the  legacies  canceled  in 
pencil  that  were  so  canceled  in  the  will,  except  one,  John 
Keller,  whose  name  was  canceled,  but  not  the  amount,  five 
hundred  dollars.  The  court  thought  this  was  proof  that  the 
testator  was  still  vacillating  (in  1883  or  1887),  because  John 
Keller's  name  and  legacy  were  not  canceled  in  the  will,  and 
therefore  that  all  the  cancellations  should  be  regarded  as 
deliberative  only.  We  cannot  consider  this  circumstance  as 
having  such  a  meaning.  To  us  it  is  indicative  rather  that 
the  paper  found  in  the  bank  was  probably  his  first  or  deliber- 
ative memorandum,  which  he  made  final  when  he  made  the 
cancellations  in  the  will,  and  there  he  concluded  to  let 
Keller's  legacy  remain.  We  find  no  other  facts  in  the  case 
indicating  that  the  testator  did  not  intend  to  do  that  which 
in  fact  he  did  do,  and  hence  we  are  of  opinion  that  the  view 
of  the  whole  subject  taken  by  the  learned  auditor  was  the 
correct  view,  and  that  it  was  error  to  overrule  his  report. 

The  decree  of  the  orphans'  court  is  reversed,  at  the  cost  of 
the  appellees,  and  the  record  is  remitted,  with  instructions  to 
distribute  the  fund  in  accordance  with  the  report  of  the 
auditor.  

Wills,  Validitt  of,  when  Written  with  Lead  Pencil. — Where, 
under  the  statute,  a  will  is  required  to  be  ia  writing,  a  will  written  and 
•igned  with  a  lead  pencil  is  valid:  Myers  v.  Vanderbelt,  84  Pa.  St.  510;  24 
Am.  Rep.  227. 
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Wills.  —  Bequest  to  Children  does  not  Include  Gravdchildrbk  or 
issue  generally,  except  from  necessity,  which  occurs  when  the  will  would 
remain  inoperative  unless  the  sense  of  the  word  "children"  is  extended 
beyond  its  natural  import,  or  where  the  testator  has  clearly  shown  by 
other  words  that  he  did  not  intend  to  use  the  word  "children"  in  its 
proper,  actual  meaning,  but  in  a  more  extensive  sense. 

Wills  —  Construction.  —  Where  there  is  a  conflict  between  the  literal 
meaning  of  a  clause  in  a  will  or  a  codicil  thereto  as  fully  written  out, 
and  the  language  of  a  marginal  note  at  its  side,  the  language  of  the  will 
must  prevail.  Thus  where  the  word  "children  "  is  used  in  the  will  or 
codicil,  the  meaning  of  which  is  free  from  doubt,  while  the  word  "  heirs'* 
is  used  in  the  marginal  note,  the  words  of  the  will  prevail,  and  grand- 
children are  excluded. 

Wills  —  Construction.  —  When,  under  a  will,  bequests  are  given  to  a  cer- 
tain class,  but  under  a  codicil  thereto  the  bequests  to  that  class  are 
taken  away,  and  another  class  substituted,  the  provisions  of  the  codicil 
must  prevail.  The  class  named  in  the  will  take  nothing,  and  the  class 
named  in  the  codicil  take  everything. 

Appeal  from  a  decree  of  the  orphans'  court  making  distri- 
bution of  the  estate  of  Joshua  Hunt.  The  auditor  found  that 
plaintiff,  a  grandchild  of  the  testator,  was  not  entitled  to  tafco 
under  the  will.     His  decision  was  reversed  by  the  court. 

A.  T.  Freedley  and  R.  E.  Wright^  for  the  appellants. 

William  S.  Kirkpntrick  and  R.  I.  Jones,  for  the  appellee. 

Green,  J.  One  of  our  earliest  cases  in  which  the  rule  that  a 
bequest  to  children  does  not  include  grandchildren  was  declared 
was  Hallowell  v.  Phipps,  2  Whart.  376.  It  was  thus  stated  by- 
Mr.  Justice  Rogers,  in  delivering  the  opinion  of  this  court: 
"Under  a  bequest  to  children,  grandchildren  and  other  remote 
issue  are  excluded,  unless  it  be  the  apparent  intention  of  the 
testator,  disclosed  by  his  will,  to  provide  for  the  children  of  a 
deceased  child.  But  such  construction  can  only  arise  from 
a  clear  intention  or  necessary  implication;  as  where  there  are 
not  other  children  than  grandchildren,  or  when  the  term 
'children'  is  further  explained  by  a  limitation  over  in  default 
of  issue.  The  word  'children'  does  not  ordinarily,  and  prop- 
erly speaking,  comprehend  grandchildren  or  issue  generally. 
Their  being  included  in  that  term  is  only  permitted  in  two 
cases,  viz.,  from  necessity,  which  occurs  when  the  will  would 
remain  inoperative  unless  the  sense  of  the  word  'children' 
were  extended  beyond  its  natural  import,  and  where  the  tes- 
tator has  clearly  shown  by  other  words  that  he  did  not  intend 
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to  use  the  term  'children  '  in  the  proper,  actual  meaning,  but 
in  a  more  extensive  sense."  The  above  statement  of  the  rule 
was  supported  by  a  citation  of  numerous  decisions  which  fully 
sustain  it  in  all  its  parts.  With  us  it  has  never  been  departed 
from,  but  has  been  enforced  in  many  instances,  and  never 
with  any  abatement  of  any  of  its  terms.  Examples  of  this 
are  Dickinson  v.  Lee,  4  Watts,  82;  28  Am.  Dec.  684;  Barnitz's 
Appeal,  5  Pa.  St.  264;  Horwitz  v.  Norris,  49  Pa.  St.  213;  Cast- 
ner'8  Appeal,  88  Pa.  St.  478. 

It  is  very  clear  that  one  of  the  two  exceptions  to  the  opera- 
tion of  the  rule  does  not  exist  in  the  present  case.  There  are 
other  actual  children  of  the  testator,  to  whom  the  words  of  the 
codicil  do  apply,  and  hence  there  is  no  reason  of  necessity  for 
departing  from  the  ordinary  meaning  of  the  word  "children" 
as  designating  the  legatees  mentioned  in  the  codicil.  The  otlier 
exception  is,  "  where  the  testator  has  clearly  shown  by  other 
words  that  he  did  not  intend  to  use  the  term  'children'  in  the 
proper,  actual  meaning,  but  in  a  more  extensive  sense."  All 
the  authorities  agree  that  such  intention  must  clearly  appear, 
and  if  it  does  not,  the  word  '  children  "  must  be  confined  to  its 
ordinary  meaning. 

In  support  of  the  contention  for  the  grandchild,  much  stress 
was  laid  upon  the  marginal  notes  to  the  will  and  codicil,  and 
it  was  chiefly  upon  a  consideration  of  the  words  found  in  the 
margin  of  the  codicil  that  the  learned  court  below  held,  revers- 
ing the  auditor,  that  the  grandchild  was  included  in  the 
codicil.  The  codicil  was  in  these  words:  "I  desire  that  all 
my  personal  estate  or  property  of  every  kind  shall  be  divided 
equally  between  my  wife,  Hannah  L.  R.  Hunt,  and  all  my 
children,  share  and  share  alike,  and  that  my  said  wife  shall 
have  the  same  right  as  my  children  to  take  any  part  thereof 
that  she  may  want  at  the  appraisement."  It  cannot  for  a 
moment  be  questioned  that  these  words,  by  themselves,  under 
all  the  authorities,  clearly  exclude  the  grandchild.  Unless 
the  reasoning  from  other  sources  plainly  shows  that  she  should 
be  included  as  a  legatee,  because  such  was  the  manifest  intent 
of  the  testator,  she  must  remain  excluded  by  force  of  the 
proper  and  usual  meaning  of  the  word  "children,"  in  the 
codicil.  The  marginal  note  by  the  side  of  the  codicil  is  in 
these  words:  "Personal  estate  to  be  divided  equally  among  all 
the  heirs."  It  is  claimed  that  as  the  grandchild  would  be  an 
"heir"  in  case  of  intestacy,  she  comes  within  the  description  oi 
those  entitled  to  the  estate,  and  that  the  testator  must  be  held 
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to  have  meant  "heirs,"  in  the  codicil,  instead  of  "children"; 
in  other  words,  that  he  used  the  two  terms,  "  heirs"  and  "  chil- 
dren," in  the  same  sense.  The  first  reply  to  this  is,  that  the 
codicil  is  the  actual,  affirmative,  testamentary  expression,  and 
the  marginal  note  does  not  even  purport  to  be  a  part  of  it.  It 
is  a  mere  memorandum,  a  curt  note  or  reference  to  the  sub- 
stance of  the  codicil.  Every  section  of  the  will  has  a  similar 
marginal  note  by  its  side,  and  they  were  all  evidently  written, 
not  with  a  view  to  make  them  the  substantive  testamentary 
act,  but  as  a  short,  briefly  expressed  memorandum  of  the  con- 
tents of  the  will  and  codicil,  to  enable  the  testator  to  see  the 
whole  will  at  a  glance.  Of  course,  if  there  were  a  conflict 
between  the  literal  meaning  of  a  clause  of  the  will  as  fully 
written  out,  and  the  language  of  the  marginal  note  by  its  side, 
the  language  of  the  will  must  prevail.  The  marginal  note 
could  not  be  more  than  a  mere  aid  in  the  ascertainment  of 
the  meaning  of  the  testator,  where  the  fully  written  out  clause 
of  the  will  makes  that  meaning  doubtful.  It  certainly  would 
not  be  legitimate  to  raise  the  doubt  by  means  of  the  note,  if 
the  intent  is  clearly  expressed  in  the  body  of  the  will,  and 
then  reject  the  plain,  clear  meaning  of  the  will  and  substitute 
in  its  place  the  very  questionable  meaning  of  the  note,  which 
was  neither  written  nor  intended  as  a  part  of  the  testamentary 
act.  The  word  "children,"  in  the  codicil,  is  absolutely  free  of 
doubt  as  to  its  meaning.  A  grandchild  is  not  a  child,  where 
there  are  children  to  answer  the  description  of  the  legatees. 
Certainly,  it  will  not  do  to  strike  down  the  plain  meaning  of 
that  word,  which  is  in  the  testament,  in  order  to  attribute  an 
entirely  different  meaning  to  it,  because  a  word  which  is  very 
commonly  used  in  a  doubtful  sense  is  found  here,  not  in  the 
testament,  but  in  a  mere  curt,  untechnical,  inartificial  mar- 
ginal reference. 

But  in  the  next  place  it  is  perfectly  manifest  that  the  word 
"heirs,"  in  the  marginal  note,  was  not  used  in  its  technical 
sense,  and  therefore  does  not  necessarily  embrace  the  grand- 
child. That  word  includes  the  whole  body  of  those  who  would 
or  might  take  a  decedent's  estate  under  the  intestate  law, 
and  is  of  far  broader  significance  than  the  word  "  children  " 
or  "grandchildren,"  or  even  lineal  descendants.  Nothing  is 
clearer  than  that  the  testator  did  not  use  the  word  in  its  tech- 
nical sense.  It  occurs  several  times  in  the  notes  to  the  dif- 
ferent clauses  of  the  will,  and  never  in  its  technical  meaning. 
Thus  in  the  seventh  section,  he  uses  it  as  synonymous  with 
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"  children  "  only.  He  there  directs  that  all  his  children  shall 
be  allowed  to  select  such  articles  as  they  may  desire  from  his 
furniture,  silver,  and  books,  *'  as  souvenirs  of  their  home." 
He  then  directs  that  each  child  shall  be  charged  with  the 
article  selected,  at  the  appraisement  price,  and  any  portion 
remaining  after  "  all  ray  children  "  shall  have  selected  such 
articles  as  they  may  desire  shall  be  sold  for  the  benefit  of  his 
estate.  This  is  a  privilege  which,  of  course,  is  limited  to  his 
children  only;  and  yet  in  the  note  on  the  margin  of  the 
seventh  clause  are  the  words:  "Heirs  may  select  what  they 
may  desire,  and  take  at  the  appraisement."  His  grandchild 
never  had  her  home  with  him,  and  nothing  of  the  articles 
enumerated  could  be  a  souvenir  of  her  home  to  her.  In  the 
latter  part  of  the  tenth  clause  of  the  will,  he  makes  the  same 
use  of  the  two  words,  ''children  "  in  the  will,  and  "heirs"  in 
the  margin.  In  the  will  he  gives  to  his  children  a  right  to 
take  any  part  of  his  real  or  personal  estate  at  the  price  at 
which  the  same  may  be  appraised;  and  in  the  note  he  says: 
"  Property  to  be  appraised;  heirs  to  have  refusal."  The  privi- 
lege of  selection  is  limited  to  the  children,  and  in  the  margin 
he  refers  to  them  as  heirs. 

But  again,  the  grandchild  is  nowhere  named  in  the  will. 
She  is  not  a  legatee  by  name,  nor  is  she  even  spoken  of  or  re- 
ferred to  as  his  grandchild,  or  specifically  as  a  legatee  of  any- 
thing. Under  the  ninth  and  tenth  clauses  of  the  will,  which 
give  the  residue  to  the  persons  who  would  be  entitled  under 
the  intestate  law,  she  would  be  entitled  to  take  her  father's 
share  by  representation,  and  that  is  the  only  way  in  which  she 
could  claim  a  single  penny  of  the  estate.  But  that  method 
of  distribution  is  entirely  destroyed  by  the  codicil,  which 
substitutes  a  totally  different  method.  There  he  directs  that 
the  estate  shall  be  divided  equally  between  "my  wife"  and 
"all  my  children."  Now,  under  the  will,  the  grandchild  could 
come  in,  not  because  she  was  named  as  a  legatee,  but 
because  she  was  one  of  a  class  to  the  whole  of  whom  the 
residue  was  given.  But  under  the  codicil  the  gift  to  that  chiss 
is  taken  away,  and  another  class  is  substituted  in  its  place; 
the  class  named  in  the  will  take  nothing,  and  the  class  named 
in  the  codicil  take  everything.  The  grandchild  was  a  mem- 
ber of  the  class  named  in  the  will,  but  she  is  not  a  member 
of  the  class  named  in  the  codicil;  and  to  let  her  in  under  the 
codicil  would  be  to  destroy  the  whole  scheme  of  distribution 
as  established  by  the  codicil,  and  to  restore  the  method  estab- 
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lished  by  the  will.  We  have  no  right  to  do  this,  and  certainly 
ought  not  to  do  it  for  so  very  questionable  a  reason  as  to 
admit  one  who  was  never  named  personally  or  by  description 
in  the  will,  who  never  could  take  anything  under  the  will 
except  as  a  member  of  a  class  which  can  take  nothing  under 
the  codicil.  The  scheme  of  the  codicil,  of  course,  must  pre- 
vail. We  cannot  possibly  let  the  grandchild  into  that  scheme^ 
unless  we  force  her  there  in  violation  of  the  plainest  and 
clearest  words  which  exclude  her  absolutely.  The  only 
reason  for  doing  this  which  has  any  force  at  all  is,  that  she 
comes  within  the  technical  meaning  of  a  word  appearing  on 
the  margin  of  the  codicil,  which  it  is  conclusively  certain  the 
testator  did  not  use  in  its  technical  sense  in  any  part  of  the 
will  or  codicil,  and  which  could  not  be  enforced  in  that  sense 
by  any  possibility.  There  is,  therefore,  no  clear  intent  of  the 
testator,  manifest  upon  the  face  of  the  will  or  codicil,  to  use 
the  word  "children,"  in  the  codicil,  in  any  other  than  its 
ordinary  and  proper  meaning,  and  therefore  that  meaning 
must  prevail. 

As  to  the  facts  outside  the  will,  they  are  of  butlittle  signifi- 
cance, but  such  as  they  are,  they  lead  to  the  conviction  that 
he  intended  to  exclude  the  grandchild;  but  it  is  not  necessary 
to  discuss  them.  The  will  and  codicil  have  a  plain,  clear 
meaning,  in  our  judgment;  and  it  is  our  duty  to  enforce  it. 
The  decree  of  the  orphans'  court  must  be  reversed. 

The  decree  of  the  court  below  is  reversed,  at  the  cost  of  the 
appellee,  and  the  record  is  remitted,  with  instructions  to  dis- 
tribute the  estate  of  the  decedent  in  accordance  with  the  re- 
port of  the  auditor,  which  is  hereby  confirmed. 

Wills —  "  Children,"  Construction  of.  —  The  word  "  children  **  will  not 
be  interpreted  so  as  to  include  "grandchildren":  Note  to  Elliott  v.  Elliott^ 
10  Am.  St.  Rep.  60;  unless  there  are  no  others  who  can  take,  except  grand- 
children, under  the  provisions  of  the  rule:  Bowker  v.  Bowker,  148  Mass.  198. 

Wills  —  Repugnant  Clauses.  — Tiie  intention  of  the  testator,  as  gath- 
ered from  every  part  of  the  will,  should  be  given  efifect:  Cliew  v.  Keller,  lOO 
Mo.  362;  and  every  portion  of  the  will  siiould  be  given  its  proper  effect,  unless 
there  arises  an  irreconcilable  repugnance:  Tanl)enhan  v.  Dunz,  125  111.  524; 
Giles  v.  Anslow,  128  111.  188.  The  general  rule  is,  that  where  an  irrecon- 
cilable regugnance  between  two  clauses  of  a  will  arises,  the  latter,  being  the 
latest  wish  of  the  testator,  must  prevail:  Heidlebaughv.  Wagner,  72  Iowa,  601; 
Ball  V.  Ball,  40  La  Ann.  284;  Armstrong  v.  Crapo,  72  Iowa,  604.  But  in 
Killmtr  y.  Wuchner,  74  Iowa,  359,  the  testator  having  given  an  absolute  estate 
to  his  widow,  a  subsequent  clause  attempting  to  direct  the  descent  of  such 
estate  after  her  death  was  held  void,  because  repugnant  to  the  absolute 
bequest  already  made  to  her.     Provisions  of  a  codicil  take  precedence  over 
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those  of  the  will:  Stur(p$  v.  Work,  122  Ind.  134;  17  Am.  St  Rep.  349; 
Wajiier  v.  Morse,  149  Mass.  400;  FUmitig  v.  Kelly,  83  Va.  10.  But  while 
provisions  in  a  will  are  revoked  by  provisions  made  in  a  codicil,  inconsistent 
therewith,  a  codicil  ia  never  a  revocation  of  a  will  further  tlian  it  is  so 
expressed:  Netocomby,  Webster,  113  N.  Y.  191;  PaU  v.  Frencli,  122  Ind.  10. 
A  codicil  lacking  in  the  statutory  requirements  cannot  operate  to  revoke  any 
part  of  a  will,  or  to  take  effect  as  a  part  thereof :  Magoolian's  Appeal,  117  Pa> 
St  238. 
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Peddler  ,  What  Constitdtes. — A  person  who  carries  about  from  housa 
to  house,  small  packages  of  j^ooda  manufactured  by  a  foreign  corpora- 
tion, and  offers  them  for  sale  as  the  agent  of  the  manufacturers,  and  who 
works  on  a  salary,  with  no  personal  interest  in  the  goods  or  their  pro« 
ceeds,  is  a  peddler  within  the  meaning  of  a  statute  forbidding  the  sale 
of  foreign  or  domestic  goods,  wares,  and  merchandise  by  any  person  as  a 
hawker  or  peddler. 

■CONSTITUTIOXAL  Law.  —  A  statute  forbidding  the  sale  of  foreign  or  domestic 
goods,  wares,  and  merchandise  by  any  person  as  a  hawker  or  peddler 
relates  to  the  manner  of  sale,  and  not  the  right  to  sell,  is  a  valid  exercise 
of  police  power,  and  is  not  a  violation  of  the  right  secured  by  the  con- 
stitution of  acquiring,  possessing,  and  protecting  property. 

Statute  —  Construction.  — A  statute  forbidding  the  sale  by  any  person  of 
goods,  wares,  and  merchandise  as  a  hawker  or  peddler  does  not  include 
nor  affect  the  farmer  or  gardener  who  raises  the  natural  products  of  the 
soil  and  sells  them  from  lumse  to  house.  It  is  only  meant  to  include  traders 
and  travelers  who,  without  any  fixed  place  of  business,  carry  their 
goods  on  their  back,  or  in  a  cart  or  wagon,  in  search  of  customers. 

Constitutional  Law  —  Interstate  Commerce. — A  statute  forbidding  the 
sale  of  goods,  wares,  and  merchandise  by  any  person  as  a  hawker  or 
peddler,  within  a  certain  territory  within  a  state,  is  a  valid  exercise  of  the 
police  power,  and  not  unconstitutional  as  a  regulation  of  interstate  com- 
merce. 

Indictment  for  peddling.  Defendants  were  convicted,  and 
judgment  of  fine  rendered  against  them.     They  appeal. 

Cyrus  0.  Deer  and  John  B.  HinJcson,  for  the  appellants. 

John  W.  Ryon,  George  J.  Wadlinger,  and  R.  H.  Koch,  district 
<iUomey,  for  the  appellee. 

Williams,  J.  The  defendants  were  employed  at  a  salary, 
by  a  manufacturing  company  in  Rhode  Island,  to  sell  an 
article  of  merchandise  called  "soapine."  They  came  into 
the  county  of  Schuylkill  in  the  regular  course  of  their  em- 
ployment, and,  as  they  say  in  the  history  of  the  case,  in  their 
paper-hook,  "were  in  the  county  temporarily,  for  the  purpose 
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of  selling  this  article,  as  the  agents  of  the  manufacturers." 
When  they  had  completed  their  canvass  of  the  county  of 
Schuylkill,  they  would,  if  continuing  in  the  employment  of 
the  manufacturers,  move  on  to  another  county,  and  subject 
its  citizens  to  the  same  system  of  house-to-house  visitation 
and  personal  solicitation. 

By  section  1,  act  of  April  17,  1846,  P.  L.  364,  the  sale  of 
foreign  or  domestic  goods,  wares,  and  merchandise  in  the 
county  of  Schuylkill  by  any  person  or  persons  as  a  hawker 
or  peddler  is  forbidden.  The  defendants  were  arrested  under 
this  act  while  engaged  in  selling  "  soapine  "  from  house  to 
house  in  Mahanoy  City,  and  indicted.  On  the  trial,  the  jury 
rendered  a  special  verdict,  finding  the  defendants  guilty  of 
selling  soapine  from  door  to  door,  as  the  agents  of  the  manu- 
facturers, at  a  salary,  with  no  personal  interest  in  the  goods 
or  their  proceeds,  and  submitted  these  facts  to  the  judgment 
of  the  court.  The  theory  of  the  defendants  appears  to  have 
been  that  the  manner  in  which  their  sales  were  made  was  of 
no  consequence,  if  they  did  not  own  the  articles  sold,  but 
acted  as  the  agents  of  the  owners.  But  it  is  the  manner  of 
sale  that  makes  a  peddler.  Webster  defines  a  peddler  as  "  one 
that  carries  about  small  commodities  on  his  back,  or  in  a  cart 
or  wagon,  and  sells  them."  In  the  law  dictionary  of  Rapalje 
and  Lawrence,  the  word  is  defined  thus:  "Peddler:  A  person 
who  carries  goods  from  place  to  place  for  sale."  Whether  the 
goods  are  the  property  of  him  by  whom  they  are  carried  and 
offered  for  sale,  or  of  another,  who  employs  the  seller,  is  of  no 
possible  consequence.  The  business  of  the  itinerant  vender 
is  the  same  in  either  case,  and  so  is  the  inconvenience  and 
annoyance  he  inflicts  on  others.  The  merchant  or  store- 
keeper is  a  resident,  has  a  fixed  place  of  business,  where  his 
goods  are  shown  to  those  who  come  in  search  of  what  they 
need,  where  he  can  be  reached  by  process,  and  compelled  to 
made  good  his  guaranty  of  the  quality  of  his  wares.  The 
peddler  is  a  transient,  with  no  fixed  place  of  business,  who 
seeks  customers  by  invading  their  homes,  and  makes  sales  by 
persuading  people  to  buy  what  they  do  not  need,  and  who,  by 
the  time  he  is  wanted  to  answer  for  his  representations  and 
engagements,  is  out  of  sight  and  out  of  reach  of  process.  It 
is  this  matter  of  tracking  a  laboring  man  or  woman  into  the 
home,  and  laying  siege  to  him  or  her  by  an  unscrupulous  and 
Belf-possessed  stranger,  who  is  after  money,  and  has  no  del- 
icate scruples  about  the  manner  in  which  he  gets  it,  that  has 
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made  the  peddler  a  dread  in  the  country  and  in  the  villages, 
and  has  led  the  law-makers  in  this  and  other  states  to  put 
the  business  under  strict  regulations  when  it  is  not  wholly 
forbidden.  In  this  case,  the  jury  found  that  the  defendants 
were  doing  that  which  exactly  fills  the  definition  of  peddling; 
that  is,  carrying  about  from  house  to  house  small  packages  of 
goods,  and  offering  them  for  sale.  It  only  remained  for  the 
court  to  pronounce  upon  the  legal  effect  of  the  facts  found, 
and  enter  the  appropriate  judgment  against  the  defendants  as 
peddlers. 

The  next  point  taken  by  the  defendants  is,  that,  under  the 
constitution  of  the  state,  an  owner  of  goods  has  an  indefeasible 
right  to  carry  them  when  and  where  he  pleases  in  search  of 
buyers.  This  conclusion  seems  to  be  drawn  from  a  paragraph 
in  the  declaration  of  rights  which  asserts  that  all  men  have 
certain  inherent  and  indefeasible  rights,  among  which  is  that 
of  "  acquiring,  possessing,  and  protecting  property."  But  a 
distinction  must  be  taken  between  the  right  and  the  manner  of 
acquisition.  The  highwayman  engages  in  his  business  with  a 
view  to  acquire  propert3%  but  the  trouble  is,  that  his  methods 
of  acquisition  are  open  to  objection.  The  same  is  true  of  the 
gambler  and  the  lottery  dealer.  Some  business  men  have  been 
known,  in  their  zeal  to  acquire  property,  to  use  false  weights 
and  measures,  but  the  law  lays  its  hand  on  the  methods  they 
employ.  It  does  not  agree  that  the  end  justifies  the  means, 
and  for  that  reason  it  punishes  the  highwayman,  the  gambler, 
the  lottery  dealer,  and  the  cheat,  while  it  recognizes  their  con- 
stitutional right  to  "  acquire,  possess,  and  protect  property." 
Our  laws  relating  to  peddling  are  directed,  not  against  tlie  right 
of  acquisition,  but  the  manner  in  which  some  people  exercise 
that  right;  not  to  the  right  of  an  owner  to  sell  his  goods,  but 
to  the  manner  in  which  he  may  sell  them.  Our  peddling  lavys 
are  therefore  not  in  violation  of  the  constitutional  rights  of  the 
owners  of  goods,  but  are  a  wise  exercise  of  the  police  power 
over  the  manner  in  which  goods,  wares,  and  merchandise  shall 
be  sold. 

I  do  not  regard  the  sale  of  the  natural  products  of  the  soil 
by  the  farmer  or  gardner  by  whom  they  are  raised  as  affected 
by  the  laws  relating  to  peddlers.  Farmers  are  not  within  the 
n:iischief  which  these  laws  were  intended  to  remedy,  except  as 
tliey  are  the  victims  of  that  niiscliief.  They  are  not  traders  or 
travelers,  in  any  legal  sense.  The  carriage  of  the  surplus  pro- 
ducts of  the  farm  or  garden  to  a  market  town,  or  from  house 
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to  house,  is  not  peddling,  but  is  incidental  to  their  business  as 
farmers.  Peddlers  are  forbidden  to  sell  "  goods,  wares,  and 
merchandise."  These  words  were  never  intended  to  include 
farm  products  in  the  hands  of  the  farmer;  nor  is  the  transpor- 
tation of  such  products  to  a  market  for  sale,  or  to  regular  cus- 
tomers who  are  supplied  by  the  grower,  the  sort  of  business  at 
which  the  laws  relating  to  peddling  are  directed.  The  busi- 
ness they  were  intended  to  reach  is  very  plainly  indicated  in 
section  1,  act  of  March  30,  1784,  2  Sm.  L.  99,  which  declares: 
"  Whereas,  many  idle  and  vagrant  persons  may  come  into  this 
state,  and  under  pretense  of  being  hawkers  and  peddlers  may 
greatly  impose  upon  many  persons,"  etc.  The  act  then  pro- 
vides for  protecting  the  public  from  such  fraudulent  practices 
upon  them,  by  forbidding  any  person  to  engage  in  the  busi- 
ness of  peddling  without  a  license.  It  is  very  clear  that  this 
prohibition  was  not  directed  against  the  farmer  and  his  truck- 
wagon,  but  against  the  itinerating  vender  who  carries  his  goods 
on  his  back,  or  in  a  cart  or  wagon,  in  search  of  customers.  It 
was  directed  against  him  for  the  protection  of  the  public  against 
the  impositions  practiced  by  the  class  of  dealers  to  which  he 
belongs,  in  regard  both  to  "  the  quality  and  price  of  goods  " 
carried  by  them,  and  against  the  commission  "  of  felonies  and 
misdemeanors "  by  the  vagrant  persons  who  traveled  the 
country  '*  under  pretense  of  being  hawkers  and  peddlers." 
But  while  we  are  of  opinion  that  farmers  and  gardeners  are  not 
within  the  letter  or  the  spirit  of  our  laws  relating  to  peddling, 
this  can  in  no  way  serve  the  defendants,  for  they  are  not  farm- 
ers, and  "  soapine  "  is  not  a  natural  product  of  the  soil.  The 
special  verdict  assures  us  that  it  is  a  manufactured  article  pro- 
duced by  the  Kendall  Manufacturing  Company,  all  of  whose 
stockholders  are  non-residents  of  Pennsylvania,  and  whose 
factory  is  located  in  the  state  of  Rhode  Island. 

On  these  facts,  so  found,  the  third  and  last  question  pre- 
sented in  this  case  is  raised,  viz.,  Is  not  the  sale  of  "  soapine  " 
from  door  to  door  in  Mahanoy  City  interstate  commerce? 
This  is  broadly  asserted,  and  the  position  is  taken  that  our 
laws  on  the  subject  of  peddling  are  an  invasion  of  the  ex- 
clusive right  of  Congress,  under  the  federal  constitution,  to 
regulate  interstate  commerce,  and  therefore  void.  We  have 
understood  interstate  commerce  to  refer  to  the  free  inter- 
change of  commodities  between  citizens  of  the  different 
states,  without  regard  to  state  lines.  If  we  are  right  about 
this,  then  the  laws  relating  to  peddling  do  not  interfere  with 
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Buch  interchange,  and  cannot  be  an  invasion  of  the  authority 
of  the  United  States.  They  erect  no  barrier  at  the  state  line, 
provide  for  no  inspection  or  stoppage,  and  levy  no  tax  on  the 
introduction  into  or  transportation  through  the  state  of  any 
sort  of  property  whatever.  The  citizen  of  another  state  may 
come  into  Pennsylvania  when  he  will  and  where  he  will,  stay 
as  long  as  he  chooses,  open  as  many  places  for  the  sale  of  his 
goods  as  he  may  see  fit,  and  enjoy  the  same  measure  of  free- 
dom in  regard  to  the  conduct  of  his  business  as  a  native  cit- 
izen. But  when  he  comes  within  the  state,  permanently  or 
temporarily,  he  is  under  the  protection  of  its  laws,  and  tlie 
correlative  duty  of  obedience  rests  on  him.  His  rights  are 
equal  to,  but  not  above,  those  of  the  citizen.  He  has  no  more 
right  to  sell  intoxicating  drinks  without  a  license,  than  a  cit- 
izen; no  better  right  to  sell  cigarettes  to  children,  or  oleomar- 
garine to  customers,  in  violation  of  law,  than  a  citizen.  He 
has  no  better  right  to  take  a  pack  on  his  back,  or  a  horse  and 
cart,  and  engage  in  the  business  of  peddling,  than  a  citizen. 
To  hold  the  contrary  would  be  subversive  of  law  and  order, 
and  would  render  the  possession  of  the  police  power  useless  to 
the  state.  If  it  is  true,  as  is  now  asserted,  that  the  itinerant 
stranger  who  threads  the  country  roads  and  haunts  the  min- 
ing towns,  carrying  a  pack  or  box  filled  with  sham  jewelry  and 
worthless  watches,  to  sell  to  those  who  are  credulous  enough 
to  believe  his  representations,  for  many  times  their  real  value, 
and  who,  as  soon  as  he  has  "  gone  through  "  a  neighborhood, 
moves  quickly  out  of  reach,  —  if  it  is  true  that  such  a  person 
is  the  ward  of  the  federal  constitution,  engaged  in  interstate 
commerce,  with  the  power  of  the  government  of  the  United 
States  interposed  between  him  and  the  police  power  of  the 
state,  it  must  be  admitted  that  we  have  stumbled  on  a  start- 
ling and  unlooked-for  result  of  the  investment  of  the  general 
government  with  the  power  to  regulate  commerce.  Fortu- 
nately, the  federal  courts  do  not  so  hold.  They  distinctly 
recognize  the  police  power  of  the  states,  and  their  right  to  for- 
bid altogether  the  sale  of  such  articles  as  are  injurious: 
Powell  v.  Pennsylvania,  127  U.  S.  678.  The  same  doctrine 
was  held  in  the  Kansas  cases  arising  under  the  prohibitory 
feature  of  the  constitution  of  that  state.  We  think  tiie  que.>^- 
tions  in  this  case  were  rightly  decided  in  the  court  below,  and 
the  judgment  is  affirmed.      

Peddlers,  Who  ark.  —  Persona  who  go  about  from  house  to  house  solicit- 
ing orders  for  the  purchase  of  goods  to  be  delivered  in  the  future  are  ped- 
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dlers:  Giafty  v.  EusJiville,  107  Ind.  502;  57  Am.  Rep.  128,  and  note  136, 
137.  A  commercial  traveler,  or  "drummer,"  is  a  peddler:  Ex  parte  Tnylor, 
58  Miss.  478;  38  Am.  Rep.  336.  Farmers  raising  agricultural  products  do 
not  become  peddlers,  within  the  meaning  of  a  law  imposing  a  tax  upon  ped- 
dlers, by  bringing  such  products  to  the  city  and  selling  them:  Davis  v,  Mw 
con,  64  Ga.  128;  37  Am.  Rep.  60;  and  to  the  same  effect,  substantially,  is 
St.  Paul  V.  Traeger,  25  Minn.  248;  33  Am,  Rep.  462.  Compare  Davenport 
V.  Rice,  75  Iowa,  74,  9  Am.  St.  Rep.  454,  which  decides  that  a  person  is  not 
a  peddler,  within  the  meaning  of  a  city  ordinance  imposing  a  fine  for  ped- 
dling goods  without  a  license,  who,  being  in  the  service  of  a  resident  mer- 
chant, calls  upon  citizens  and  solicits  orders  for  goods  kept  by  such  merchant. 
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[133  Pennsylvania  State,  399.] 

Judgment  Liens,  Equitable  Title  not  Subject  to. — When  land  is  de- 
vised to  an  executor,  with  absolute  power  to  sell  and  divide  the  proceeds 
among  the  heirs,  the  latter  may  elect,  by  some  decisive  act  to  that  effect, 
to  take  the  land  in  lieu  of  the  money,  and  such  election  will  vest  an 
equitable  title  in  them,  which  cannot  be  subjected  to  judgment  or  mort- 
gage liens,  or  taken  in  execution. 

Fraudulent  Conveyance  by  Heir.  —  When  land  is  devised  to  an  executor, 
with  absolute  power  to  sell  and  divide  the  proceeds  among  the  heirs,  and 
they  have  elected  to  take  the  land  instead  of  the  money,  and  have  agreed 
upon  a  partition  among  themselves,  and  one  of  them,  to  put  his  share 
beyond  the  reach  of  creditors,  has  had  it  conveyed  to  his  wife  instead  of 
to  himself,  the  conveyance  is  fraudulent  and  void  as  to  his  creditors. 

Suekiff's  Return  may  be  Impeached,  and  shown  to  be  without  validity  as 
to  a  judgment  creditor,  by  proof  that  the  date  of  levy  under  another 
judgment  was  no  part  of  the  sheriff's  return  thereon,  that  the  return 
as  in  fact  made  was  without  date,  and  that  the  date  appearing  therein 
was  afterwards  inserted  by  the  sheriff;  and  this  although  specific  instruc- 
tions to  the  sheriff  accompanied  the  writ  to  levy  upon  certain  property 
specifically  describetl. 

Fraudulent  Conveyance  —  Judgment  Lien.  —  A  judgment  recovered 
subsequently  to  a  fraudulent  conveyance,  and  based  upon  indebtedness 
contracted  partly  prior  and  partly  subsequent  thereto,  is  a  lien  upon  the 
property  of  the  juilgment  debtor  only  to  the  extent  of  the  indebtedness 
contracted  prior  to  the  fraudulent  conveyance. 

Fraudulent  Conveyance  —  Judgment  Lien. — Where  an  heir  elects  to 
take  land  instead  of  money,  under  a  power  contained  in  the  testator's 
will,  and  has  the  land  conveyed  to  his  wife  in  fraud  of  his  creditors,  a 
defrauded  judgment  creditor  who  sells  the  land  as  the  property  of  tha 
husband  does  not  thereby  acquire  a  preference  over  prior  liens  on  the 
ground  that  his  judgment  was  used  as  the  instrument  of  sale;  nor  will 
the  fact  that,  prior  to  such  election  and  conveyance,  the  heir  assigned  to 
him,  as  security  for  his  debt,  his  interest  in  the  fund  to  arise  from  the 
sale  directed  by  the  will  give  him  such  preference.  It  is  the  debtor's 
estate  which  is  sold;  and  the  liens  upon  it  which  attached  subsequently  to 
the  fraudulent  conveyance  must  be  paid  in  their  order  as  to  priority. 
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Appeal  by  M.  Henderson  from  a  decree  of  distribution  of 
the  proceeds  of  a  sheriff's  sale  of  the  property  of  Alvin  P. 
Henderson  on  an  execution  issued  on  a  judgment  obtained  by 
the  former  against  the  latter.  Prior  to  the  rendition  of  such 
judgment  and  the  settlement  of  the  estate  of  the  deceased 
father  of  Alvin  P.  Henderson,  the  latter  had  assigned  to  M. 
Henderson  all  his  interest  in  the  estate,  to  secure  the  debt  on 
which  the  judgment  was  rendered. 

W.  I.  Schaffer  and  W.  B.  Broomall,  for  the  appellant. 

Isaac  Johnson,  for  the  appellees. 

Clark,  J.  By  the  last  will  and  testament  of  Robert  D. 
Henderson,  deceased,  dated  November  3,  1880,  his  real  estate 
was  devised  to  William  B.  Broomall,  the  executor,  to  be  by 
him  sold,  and  the  proceeds  thereof,  together  with  the  rest  and 
remainder  of  the  testator's  estate,  divided  among  his  children 
in  equal  shares.  The  power  to  sell  is  not  contingent  or  dis- 
cretionary; it  is  absolute  and  imperative.  The  provision  for 
his  children  is  a  bequest  of  the  proceeds,  not  a  devise  of  the 
land,  the  title  to  which  was  in  his  executor.  The  devise  to 
his  executor,  with  this  power  and  direction,  was  therefore  an 
equitable  conversion  of  the  realty  into  personalty. 

It  was  competent,  however,  for  the  heirs,  formally,  or  by 
some  decisive  act  to  that  effect,  to  take  the  land  in  lieu  of  the 
money.  Not  that  the  heirs  "  had  any  equitable  interest  in 
the  land,"  as  we  said  in  Mellon  v.  Reed,  123  Pa.  St.  17,  "but 
being  the  only  parties  beneficially  interested,  they  had  the 
power  to  control  the  event.  In  such  a  case,  the  heirs  take 
title,  not  by  the  will,  but  by  their  own  act.  Their  election  to 
take  the  land  is  an  appropriation  of  their  interests,  under  the 
will,  to  the  acquisition  of  the  land,  as  upon  a  purchase,  and 
an  equitable  estate  or  title  is  thereby  created  in  them,  wliich 
chancery  will  execute  by  compelling  a  conveyance.  But 
until  the  act  of  election  the  heirs  have  no  estate  or  title  which 
would  be  the  proper  subject  of  a  lien  either  by  judgment  or 
by  mortgage,  or  which  could  be  taken  in  execution."  See 
also  Roland  v.  Miller,  100  Pa.  St.  50,  and  cases  there  cited. 

On  April  24,  1885,  when  Matthew  Henderson  entered  his 
judgment,  the  heirs  had  not  yet  made  any  formal  election,  nor 
had  they  done  any  decisive  act  equivalent  thereto;  his  judg- 
ment, therefore,  was  not  a  lien  upon  the  land  at  the  time  of  its 
entry.  It  was  not  until  some  time  about  December  2,  1.S87, 
that  any  steps  were  taken  to  this  end.     On  that  day  the  execu- 
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tor  sold  the  entire  real  estate  at  a  public  sale,  to  Hugh  Hazlett 
and  Mary  M.  Henderson,  for  twenty-five  tiiousand  dollars, 
they  being  the  highest  and  best  bidders,  and  on  December  5th 
following  made,  executed,  and  delivered  a  conveyance  to  the 
purchasers  thereof  in  due  form.  The  property  prior  to  this 
had  been  laid  out  in  building-lots,  and  the  sale  would  appear 
to  have  been  made  with  a  view  to  a  partition  or  division  of 
these  lots  among  the  heirs.  Some  of  the  heirs,  it  seems,  were 
minors,  and  some  had  assigned  for  creditors,  and  were  there- 
fore disqualified  from  exercising  the  right  of  election,  and  the 
Bale  was  resorted  to  in  order  to  put  the  title  in  such  shape  that 
partition  could  be  made.  There  is  no  allegation  that  the  sale 
was  not  in  due  form  or  in  good  faith,  or  that  the  price  was  in- 
adequate; it  was  a  public  sale,  made  upon  due  notice,  and  was 
open  to  all  bidders.  Matthew  Henderson  was  not  present. 
He  knew  Broomall  had  the  power  to  sell  and  that  he  actually 
did  sell  the  land,  and  has  made  no  objection.  It  is  true  it 
was  made  with  a  view  to  partition,  and  that  the  purchase- 
money  was  paid  to  the  executor  by  the  releases  of  the  several 
heirs,  who  accepted  portions  of  the  land  in  lieu  of  their  shares 
of  the  money;  but  it  seems  to  be  conceded  that  the  trustee 
acted  in  good  faith,  and  we  cannot  see  upon  what  ground  the 
validity  of  the  sale  can  be  impeached;  indeed,  the  present 
proceeding  is  in  aflSrmance  of  the  sale,  and  we  do  not  know 
that  its  validity  is  in  any  way  called  in  question. 

It  appears,  however,  that  Alvin  P.  Henderson's  share  of  the 
lots  was,  on  December  5,  1887,  conveyed  by  the  purchasers  at 
the  executor's  sale,  not  to  him,  but  to  his  wife,  Lizzie  C.  Hen- 
derson, who  says  that  she  was  informed  by  her  husband  he 
would  have  the  lots  conveyed  to  her;  but  she  freely  admita 
that  she  paid  no  money  and  gave  no  consideration  therefor, 
that  she  was  not  present  when  the  deed  was  made,  nor  had  she 
any  one  to  represent  her.  She  says  she  understood  from  her 
husband  that  this  would  make  them  safe,  and  that  no  one 
could  take  the  lots  for  his  debts. 

On  August  6,  1S8S,  a.  fieri  facias  was  issued  on  the  Matthew 
Henderson  judgment,  and  the  sheriff  was  directed  to  levy  upon 
the  right,  title,  interest,  and  claim  of  Alvin  P.  Henderson  in 
the  lots  conveyed  to  his  wife;  on  the  same  day,  the  judgment  of 
James  M.  Henderson  for  two  thousand  dollars  was  entered. 
This  judgment,  given  in  trust  for  certain  of  the  defendant's 
creditors,  was  subsequently  marked  to  the  use  of  George  K. 
Cross,  and  for  convenience  we  will   refer  to  it  as  the  "  Cross 
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judgment."  It  was  entered  after  the  conveyance  to  Lizzie  C. 
Henderson;  and  the  lien  thereof,  therefore,  attached  to  what- 
ever interest  Alvin  P.  Henderson  may  have  had  therein,  if  he 
had  any,  at  the  date  of  its  entry.  The  Matthew  Henderson 
judgment,  on  the  other  hand,  having  been  entered  long  before 
the  reconversion  of  the  legacies  into  land,  was  not  a  lien 
against  these  lots,  except  by  virtue  of  the  levy. 

The  sheriff's  return  as  it  now  appears  upon  the  writ  is,  that 
the  levy  was  made  on  the  same  day  the  writ  came  into  hia 
hands,  August  6,  1888,  which  is  the  date  of  the  entry  of  the 
Cross  judgment;  but  it  is  shown  in  the  most  satisfactory  man- 
ner, not  only  by  the  sheriff  himself,  but  by  other  witnesses, 
that  the  return  as  it  was  in  fact  made  was  without  date,  and 
that  the  date,  "August  6, 1888,"  was  afterwards  inserted  by  him, 
at  the  instance  of  the  attorney  for  the  writ.  That  the  testimony 
of  the  sheriff  and  of  the  other  witnesses  was  admissible,  in  a 
contested  distribution,  for  this  purpose,  cannot  be  doubted;  for 
the  purpose  was,  not  to  contradict  the  return,  but  to  show  what 
the  sheriff's  return  in  fact  was;  it  was  not  to  contradict  the 
record,  but  to  establish  it.  It  must  be  conceded  that  after  the 
writ  was  returned  it  had  passed  out  of  the  sherifif's  power;  his 
return  was  then  part  of  the  record,  and  he  could  neither  add 
to  nor  subtract  from  it  without  leave  of  the  court.  This  act  of 
the  sherifiF  was  wholly  without  authority,  and  it  was  compe- 
tent for  those  claiming  in  this  distribution  under  the  Cross 
judgment  to  show  that  the  date  of  the  levy  was  no  part  of  the 
sheriff's  return,  but  was  an  unauthorized  interference  with 
and  alteration  of  the  record,  which  could  have  no  force  or  va- 
lidity whatever  against  them.  There  is  a  rule  of  law  tliat  the 
sheriff's  return  is  conclusive  in  the  case  in  which  it  is  made, 
and  upon  privies:  Paxson^s  Appeal,  49  Pa.  St.  195;  and  that  the 
record  of  a  court  of  record  iniports  verity,  and  cannot  be  con- 
tradicted; there  is  a  rule,  equally  well  established,  that  an  in- 
strument under  seal  cannot  be  contradicted  by  the  parties,  or 
altered  or  amended  by  parol;  yet  no  one  has  ever  doubted  that 
a  return  or  a  record  or  any  instrument  under  seal  may  be 
impeached  for  fraud  or  forgery;  for  the  fraudulent  alteration 
is  no  part  of  the  instrument  or  of  the  record,  and  upon  this 
principle  the  words  added  to  this  return  are  no  part  of  it,  and 
may  be  excluded. 

The  testimony  shows  that  this  levy  was  not  made  upon 
August  6,  1888.  It  is  true,  specific  instructions  to  the  slierifiT 
accompanied  the  writ,  to  levy  upon  certain  property  particu- 
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larly  described,  and  it  may  have  been  supposed  that  this  was 
equivalent  to  a  levy,  and  justified  the  insertion  of  that  date; 
but  this  was  not  a  levy;  it  was  a  mere  direction  to  levy,  and 
no  levy  was  in  fact  made  until  August  10,  1888.  As  the  Cross 
judgment  was  entered  on  August  6,  1888,  and  the  levy  on  the 
Matthew  Henderson  judgment  was  not  made  for  four  days 
later,  it  follows  that,  unless  some  other  rule  of  law  or  of  equity 
intervenes,  the  Cross  judgment  must  be  taken  to  have  prece- 
dence in  the  distribution. 

But  it  is  said  that  the  conveyance  to  Lizzie  C.  Henderson 
was  in  fraud  of  the  creditors  of  her  husband,  and  that  Mat- 
thew Henderson  was  the  particular  creditor  intended  to  be 
defrauded;  that  the  interest  or  title  of  Alvin  P.  Henderson, 
taken  on  execution  on  the  Henderson  writ,  was  such  interest 
only  as  remained  in  him  after  the  fraudulent  conveyance  to 
his  wife,  and  that  the  sheriflf's  sale  conveyed  to  the  purchaser 
merely  the  right  to  contest  her  title,  as  distinguished  from  the 
right  which  would  have  accrued  to  a  purchaser  upon  a  sale  of 
the  absolute  estate  on  a  judgment  entered  before  the  convey- 
ance; and  to  sustain  this  view,  Byrod's  Appeal,  31  Pa.  St.  241, 
Hoffmanns  Appeal,  44  Pa.  St.  95,  Beekman's  Appeal,  38  Pa.  St. 
385,  and  that  line  of  cases,  are  cited.  It  is  contended  further 
that  the  conveyance  to  Mrs.  Henderson  was  not  made  in 
fraud  of  the  Cross  judgment;  that  that  judgment  was  sub- 
Btantially  for  a  debt  contracted  after  the  fraud  was  complete, 
and  that  James  M.  Henderson  was,  from  the  date  of  the  con- 
veyance, fully  cognizant  of  the  fraud;  that  in  consequence  of 
this,  a  sale,  if  it  had  been  made  on  that  judgment,  would  not 
have  put  the  purchaser  in  a  position  to  contest  the  fraud,  or 
to  raise  the  fund  now  for  distribution,  and  that  therefore  the 
Cross  judgment  cannot  participate  in  this  fund;  in  other 
words,  that  this  fund  is  distributable  only  to  such  judgment 
creditors  as  the  fraudulent  conveyance  tended  to  defraud,  and 
the  Cross  judgment  is  not  one  of  these. 

But  the  facts  assumed  by  the  appellant  are  not  wholly 
justified  by  the  proofs.  A  considerable  portion  of  the  Cross 
judgment,  it  is  shown,  is  for  debt  contracted  before  the  deed 
to  Lizzie  C.  Henderson,  and  the  conveyance  certainly  tended 
to  defraud  him  to  this  extent.  Nor  does  it  appear  that  James 
M.  Henderson,  or  any  of  the  creditors  for  whose  benefit  the 
judgment  was  taken,  had  any  participation  in  the  fraud,  or 
in  any  way  gave  it  their  approval.  Both  of  these  contesting 
judgments,  one  in  part  at  least,  by  virtue  of  the  entry  as  a 
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lien,  and  the  other  in  consequence  of  the  levy,  are  liens  upon 
the  same  interest  or  estate,  and  a  sale  upon  either  would  pass 
to  the  purchaser  whatever  title  the  defendant  had  for  his 
creditors  under  the  conveyance  to  his  wife.  If  in  this  distri- 
bution it  had  been  shown  that  the  plaintiff  in  the  Cross  judg- 
ment had  been  a  participant  in  the  fraud,  he  would  have  V)een 
postponed;  but  the  mere  fact  that  the  appellant's  judgment 
was  used  as  the  instrument  of  sale  will  not  give  him  a  prefer- 
ence over  prior  liens.  The  case  upon  this  branch  is  ruled  by 
Hoffman's  Appeal,  44  Pa.  St.  95,  Jacoby's  Appeal,  67  Pa.  St. 
434,  and  Dungan's  Appeal,  88  Pa.  St.  414.  In  Hoffman's  Ap- 
peal, 44  Pa.  St.  95,  it  is  said  that  a  junior  judgment  creditor 
cannot  appropriate  the  whole  price  to  the  payment  of  his 
judgment,  on  the  ground  that  he  was  the  instrument  to  efifect 
the  sale;  "it  is  the  estate  of  the  debtor,"  as  the  court  said  in 
that  case,  "whatever  that  may  be,  which  is  sold  at  the  sheriff's 
sale,  and  therefore  the  liens  upon  it  which  attached  after  the 
fraudulent  grant  must  be  paid  in  their  order." 

But  the  rule  thus  generally  expressed  has  a  more  restricted 
operation  in  cases  where  the  facts  are  different.  In  Hoffmanns 
Appeal,44  Pa.  St.  95,  all  of  the  judgments  claiming  to  partici- 
pate in  the  fund  for  distribution  were  for  debts  contracted  be- 
fore the  date  of  the  fraudulent  conveyance,  and  were  such 
as  the  conveyance  tended  to  defraud.  It  is  well  settled  that 
a  fraudulent  conveyance  is  good  between  the  parties;  only 
persons  whom  the  transaction  tended  to  defraud  have  stand- 
ing in  court  to  avoid  it;  as  against  all  other  persons,  the  deed 
vests  a  good  title  in  the  grantee.  Prior  lien  creditors,  or  prior 
creditors*  assenting  thereto,  and  subsequent  creditors  whom 
the  debtor  did  not  intend  to  defraud,  are  not  defrauded  by 
such  a  deed,  and  have  no  standing  to  impeach  it:  Zuver  v. 
Clark,  104  Pa.  St.  222.  It  follows  that  the  Cross  judgment 
is  only  entitled  to  participate  in  this  distribution  to  the  extent 
to  which  the  transaction  tended  to  defraud  the  holder  of  tliat 
judgment.  To  this  extent  the  judgment  was  a  lien  upon  the 
fraudulent  title  of  the  husband,  standing  in  the  name  of  his 
wife;  the  residue  of  the  judgment  was  a  lien  upon  nothing, 
and  is  entitled  to  nothing  in  this  distribution. 

As  against  this  partial  allowance  of  the  Cross  judgment,  the 
argument  of  the  appellees  is,  that  this  deed  is  not  to  be  re- 
garded as  a  fraudulent  conveyance;  that  there  was  no  fraud, 
and  the  auditor  so  found;  that  the  conveyance  to  Lizzie  C. 
Henderson  was  in  good   faith,  and  the  distribution  is  to  be 
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made  upon  the  footing  of  a  trust  in  her  for  her  husband's  pre- 
existing creditors,  no  part  of  the  consideration  having  been 
paid  by  her.  But  this  finding  of  the  auditor  is  clearly  errone- 
ous; the  avowed  and  confessed  purpose  of  Alvin  P.  Hender- 
son and  of  his  wife  was  to  make  themselves  safe,  so  that  no 
one  could  take  the  lots  from  them  for  his  indebtedness.  The 
fraud  is  so  palpable  and  plain  that  a  further  reference  to  and 
discussion  of  the  facts  is  unnecessary. 

Nor  can  the  assignment  of  April  23,  1885,  which  was  given 
to  Matthew  Henderson  as  collateral  security  for  the  judgment 
note,  affect  this  distribution.  The  fund  in  court  is  the  pro- 
ceeds of  the  sale  of  the  interest  or  title  of  Alvin  P.  Henderson 
in  the  real  estate  in  the  name  of  Jiis  wife,  and  it  must,  of  course, 
be  distributed  to  his  lien  creditors  in  the  order  of  their  priority. 
The  assignment  is  good  only  against  the  fund  in  the  hands  of 
the  executor;  it  can  have  no  force  or  effect  here.  If  it  be  said 
that  it  was  Matthew  Henderson's  money,  and  not  the  money 
of  Alvin  P.  Henderson,  that  formed  the  consideration  of  the 
conveyance,  and  that  a  trust  resulted  to  the  former,  and  not 
to  the  latter,  the  remedy  was  in  a  different  form.  This  fund 
arose  from  the  sale  of  the  title  and  interest,  large  or  small,  of 
Alvin  P.  Henderson,  and  must  go  to  his  lien  creditors  in  the 
order  of  their  liens. 

In  Bailey  v.  Allegheny  Nat.  Bank,  104  Pa.  St.  425,  a  mortgage 
executed  by  one  who  was  only  entitled  to  a  share  in  the  pro- 
ceeds of  the  land,  and  not  the  land  itself,  was  treated  as  a 
provisional  election  on  his  part  to  take  the  land  in  lieu  of  the 
money,  contingent  upon  the  agreement  of  the  other  heirs  unit- 
ing therein,  and  an  equitable  assignment,  in  the  mean'time,  of 
the  interest  of  the  heir  as  personalty,  which  after  partition 
attached  as  a  lien  to  the  purpart  allotted  to  the  mortgagor  in 
severalty.  But  that  case  can  have  no  application  here,  a8 
neither  the  assignment  nor  the  judgment  could  be  regarded  as 
a  provisional  election  to  take  the  land;  they  were  both,  in 
terms,  to  a  different  effect. 

The  decree  of  the  common  pleas  is  reversed,  and  the  record 
is  remitted  in  order  that  distribution  may  be  made  in  accord- 
ance with  this  opinion,  the  appellees  to  pay  the  costs  of  this 
this  appeal. 

Judgment  Liek,  to  What  Attaches. —  The  lien  of  a  judgment  does  not 
attach  to  an  equity:  Jachrnan  v.  Hallock,  1  Oliio,  318;  13  Am.  Dec.  627;  note 
to  Fillcy  V.  Duncan,  93  Am.  Dec.  348-351. 
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Officer's  Return,  Conclusiveness  of.  —  As  to  persons  not  parties  to 
the  suit,  an  official  return  is  merely  prima  Jade  evidence  of  the  facts  statt-l 
therein:  P/ullips  v.  Elicell,  14  Ohio  St.  240;  84  Am.  Dec.  373;  and  a  plaiiititf 
is  not  estopped  from  showing  the  falsity  of  a  return,  in  an  action  against  a 
sherifif,  because  he  offered  the  return  in  evidence:  Dunlap  t.  Frerel,  10  La. 
Ann.  83;  63  Am.  Dec.  591. 

Fkaudulent  Conveyances. —  In  Ushers.  HatfiUlnf,  5  Greenl.  471;  17  Am. 
Dec.  253,  it  is  decided  that  a  creditor  who  blends  in  one  suit  debts  accruing 
before  and  after  a  conveyance  which  is  fraudulent,  and  who  recovers  a  judg- 
ment for  the  whole  demand,  will  be  regarded  as  a  subsequent  creditor.  Ex- 
isting creditors  may  avoid  a  conveyance  for  fraud  at  law:  Lowentrout  v.  Camp- 
hell,  130  111.  503;  but  subsequent  creditors  can  only  do  so  on  proof  of  actual 
or  express  fraud  against  them:  National  Bank  v.  Jaffray,  41  Kan.  69');  Le^oia 
V.  Simon,  72  Tex.  470. 

Fraudulent  Conveyances  —  Husband  and  Wife. —  A  voluntary  convey- 
ance from  a  husband  to  his  wife  is  considered  fraudulent  as  to  existing  cred- 
itors, no  matter  how  pure  the  motive  which  induced  it:  Belford  v.  Crane,  16 
N.  J.  Eq.  265;  84  Am.  Dec.  155,  and  note.  See  also  note  to  Drigga  v.  Nor- 
wood, 7  Am.  St.  Rep.  83;  Dixon  v.  Sanderson,  72  Tex.  359;  13  Am.  St.  Rep. 
801;  Fetters  V.  Duvernois,  73  Mich.  481;  but  the  husband's  creditors  cannot 
complain  of  his  conveyance  to  his  wife  of  his  homestead:  Belden  v. 
Younger,  76  Iowa,  567;  Dull  v.  Merrill,  69  Mich.  49;  unless  they  prove  fur- 
ther that  the  homestead  was  for  some  reason  subject  to  sale  for  the  satisfaction 
of  their  claims:  Payne  v.  Webster,  76  Iowa,  376.  In  Gross  v.  Eddingei;  S5 
Kj\  168,  where  a  husband  transferred  his  business  to  his  wife,  who  was  em- 
powered to  trade  as  a  feme  sole,  and  thereafter  he  carried  on  the  business  aa 
his  wife's  agent,  the  business  being  subsequently  sold,  and  willi  the  proceeds 
realty  purchased  in  the  wife's  name,  the  court  decided  that  the  conveyanc* 
to  the  wife  was  fraudulent  as  to  the  husband's  creditors.  So  in  Orayaon  v. 
Oeorge,  85  Va.  908,  where  a  husband  sold  his  wife's  personalty,  it  not  being 
her  separate  estate,  and  with  the  proceeds  bought  realty,  which  he  afterwards 
conveyed  for  a  good  consideration  to  his  son's  children,  the  conveyance  waa 
considered  voluntary,  and  fraudulent  as  to  his  creditors.  In  Holmes  v. 
Harshberger,  31  W.  Va,  517,  where  a  contract  of  sale  was  made  with  an  in- 
solvent husband,  who  afterwards  has  the  deed  made  to  his  wife  to  avoid  the 
payment  of  his  debts,  the  conveyance  was  determined  to  be  fraudulent  as  to 
the  husband's  creditors.  But  a  husband  handling  his  wife's  property  as 
her  agent  does  not  thereby  render  it  liable  for  his  debts:  Buhl  v.  Peck,  70 
Mich.  644. 

A  conveyance  by  a  husband  to  his  wife,  upon  a  valuable  consideration,  such 
as  a  debt  owing  to  her  by  him.  is  not  a  voluntary  cotiveyance,  nor  fraudulent 
as  to  his  creditors:  Meigs  v.  Dibble,  73  Mich.  101;  Jones  v.  Snyler,  117  Iiid. 
229;  Reed  v.  Abernathy,  77  Iowa,  438;  Romans  v.  Maddux,  77  Iowa,  203. 

Voluntary  conveyances  from  a  husband  to  his  wife  are  valid  as  to  every- 
body except  the  existing  creditors  of  the  husband:  Deering  v.  Ijawrence,  79 
Iowa,  611;  Tempkton  v.  Twitty,  88  Tenn.  595;  and  may  be  valid  even  as  to 
Buch  creditors,  as  when  the  husband  is  financially  solvent  at  the  time  of  the 
conveyance:  Morgan  v.  Hecker,  74  Cal.  540.  A  conveyance  to  the  wife,  with 
intent  to  defraud  his  creditors,  this  intent  being  known  to  the  wife,  renders 
the  deed  fraudulent  as  to  such  creditors:  Waxson  v.  Millsap,  77  Iowa,  762. 
A  conveyance  made  directly  or  indirectly  from  a  husband  to  his  wife,  al- 
though in  consideration  of  a  valid  debt  due  from  the  husband  to  the  svife,  ia 
fraudulent  as  to  existing  creditors  of  the  husband,  when  it  is  proved  that  the 
AM.  8r.  Kkp.,  \  oi-  XIX.  —  42 
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consideration  was  for  less  than  the  value  of  the  property,  and  that  they  at- 
tempted to  make  out  a  consideration  equal  to  or  in  excess  of  the  value  of  the 
property  by  adding  to  said  valid  debt  other  fictitious  indebtedness  of  the  hus- 
band to  the  wife:  Webb  v.  Ingham,  29  W.  Va.  389.  Although  a  deed  exe- 
cuted by  a  husband  to  a  wife,  in  fraud  of  his  creditors,  may  be  avoided  by 
them,  it  cannot  be  avoided  by  the  husband  himself:  Knight  v.  Olasscock,  51 
Ark.  390. 


Easton,  South  Easton,  and  West  End  Passenger 
Kailway  Company  v.  City  of  Easton. 

[133  Pennsylvania  State,  905.] 

Nuisance — Power  of  Municipality  to  Declare  What  la,  and  to  Abate 
THE  Same.  —  Where  a  railroad  company  has  laid  its  track  upon  the 
streets  of  a  city  in  good  faith,  and  under  authority  of  chartered  rights, 
the  city  officers,  by  themselves,  and  without  legal  proceedings,  have  no 
right  to  declare  it  a  public  nuisance  because  the  kind  of  rail  used  was 
not  for  the  best  interests  of  the  city  and  was  laid  in  violation  of  a  city 
ordinance,  and  then  proceed  to  abate  it  by  force.  By  so  doing  they 
become  trespassers  and  rioters,  liable  civilly  and  criminally  as  such. 
Where  in  such  a  case  the  company  applies  for  an  injunction,  and  the 
city  does  not  ask  for  an  adjustment  of  the  differences  between  itself  and 
the  company,  the  injunction  should  be  granted,  without  regard  to  the 
merits  of  the  controversy. 

Railroads  —  Right  to  Adopt  Improved  RAiLa  —  A  street-railroad  com- 
pany whose  charter  is  silent  as  to  the  kind  of  rail  to  be  used  is  not  con- 
fined to  the  use  of  the  kind  of  rail  generally  adopted  when  the  charter 
was  granted,  but  may  adopt  another  and  improved  rail  when  by  so 
doing  it  does  not  impose  an  additional  burden  upon  the  street  nor  upon 
the  city. 

Frank  Reeder,  Henry  W.  Scott,  and  F.  Green,  for  the  appel- 
lant. 

H.  J.  Steele,  city  solicitor,  and,  0.  H.  Meyers,  for  the  appel- 
lees. 

Paxson,  C.  J.  It  is  conceded  that  the  appellant  company 
is  a  corporation  chartered  by  act  of  assembly  in  1866,  and 
that  it  has  the  right,  under  its  charter,  to  occupy  any  of  the 
streets  of  Easton  and  South  Easton  with  its  road;  that  said 
company  has  constructed,  and  has  for  many  years  main- 
tained, a  railroad  upon  Third  Street,  in  Easton,  for  the  pur- 
pose of  carrying  passengers  over  the  same;  that  there  is 
nothing  in  its  charter  which  prescribes  the  kind  of  rail  to  be 
used;  that  when  originally  constructed,  in  1867,  the  flat  rail 
was  laid,  and  that  the  same  was  used  continuously  until  No- 
vember, 1888,  when  said  company  took  up  its  track  on  Third 
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Street,  and  relaid  it  witli  T  rails,  to  a  point  at  the  southerly 
terminus  of  the  street,  near  the  entrance  to  the  county  bridge 
across  the  river  Lehigh,  and  made  a  similar  change  in  the 
rails  on  its  road  along  Fourth  Street  and  Northampton  Street; 
that  at  the  time  of  this  change  there  was  no  ordinance  of  the 
city  prohibiting  the  use  of  this  kind  of  rail,  and  if  not  con- 
ceded, it  was  certainly  proved  clearly  that  the  purpose  of 
appellant  company  to  reconstruct  its  track  with  T  rails  was 
known  to  the  city  engineer,  the  members  of  the  highway  de- 
partment, and  the  city  councils,  and  formed  a  subject  of 
discussion  at  the  higliway  department;  that  no  objection  or 
remonstrance  was  made  thereto  by  the  city,  or  by  any  author- 
ized agent  thereof;  that  the  city  engineer  was  called  upon  by 
the  company  to  furnish  it  with  cross-section  grades  of  the 
street,  in  order  that  its  tracks  might  be  built  to  conform 
thereto;  that  he  complied  with  this  request,  and  his  action  in 
doing  so  was  formally  approved  by  resolution  adopted  con- 
currently in  both  branches  of  city  councils  on  November  2, 
1888;  that  on  June  17,  1889,  the  city  councils  passed  an  ordi- 
nance, the  first  section  of  which  provided  as  follows:  "  That 
it  shall  be  the  duty  of  all  passenger-railway  companies  to 
conform  to  the  surveys,  regulations,  and  gradients  as  they 
are  now  or  may  be  hereafter  established  by  law.  They  shall 
submit  all  plans,  courses,  styles  of  rails,  and  the  manner  of 
laying  the  same,  either  as  to  repairs,  extension,  or  construc- 
tion of  such  railway,  to  the  highway  department,  for  their 
approval  and  sanction,  which  shall  be  obtained  before  they 
proceed  to  make  such  repairs,  break  ground,  or  occupy  any 
of  the  streets,  avenues,  or  alleys  within  the  limits  of  tlie 
city."  Without  going  into  tedious  detail,  it  is  sufficient  to 
state  that  in  June,  1889,  upon  the  rebuilding  of  the  county 
bridge  over  the  Lehigh  River,  the  street  approach  was  low- 
ered and  widened  to  meet  the  changes  of  the  bridge;  the 
track  of  the  company  from  the  bridge  to  the  northern  side  of 
Washington  Street  was  taken  up,  without  notice  to  the  com- 
pany, by  the  contractor  in  charge  of  the  work;  that  the  city 
refused  to  relay  the  track,  and  after  several  days  had  elapsed, 
the  company,  on  June  29th,  proceeded  to  relay  it;  that  a  few 
days  before  the  track  was  so  relaid,  a  notice  from  tlie  com- 
missioners of  highways  was  served  on  the  company  not  to 
relay  said  track  with  T  rails;  that  on  the  morning  of  Mon- 
day, July  1st,  the  city,  through  its  officers  and  agents,  pro- 
ceeded to  tear  up  the  track  which  had  been  thus  relaid.     The 
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company  then  filed  this  bill  against  the  city,  its  mayor,  offi- 
cers, and  members  of  its  highway  department,  praying  for  an 
injunction  to  restrain  them  from  any  further  interference  with 
its  road.  A  temporary  injunction  was  granted,  the  track  was 
relaid,  the  case  proceeded  to  final  hearing;  and  it  now  comes 
up  upon  appeal  from  the  final  decree  of  the  court  below  dis- 
missing the  plaintiff's  bill. 

The  contention  of  the  city  is,  that  it  has  the  absolute  right 
to  control  the  kind  of  rail  to  be  used  by  the  company,  the 
manner  of  laying  it,  and  also  the  repairs  to  the  track.  The 
company  contends,  on  the  other  hand,  that  by  its  charter  it 
has  the  right  to  lay  down  any  rail,  in  its  discretion,  suitable 
for  the  purposes  of  its  road,  which  does  not  interfere  seriously 
with  the  rights  of  the  citizens  to  use  their  streets;  that  they 
are  not  to  be  held  to  the  rail  first  adopted  because  first  used, 
but  may  take  advantage  of  any  improvements  in  railroad 
construction;  and  that  the  T  rail  which  they  have  adopted, 
from  its  small  size,  and  the  manner  in  which  it  is  laid,  inter- 
feres with  the  public  use  of  the  streets  as  little  as  the  flat  rail 
formerly  in  use,  while  it  is  far  cheaper  and  more  economical. 
The  master  took  a  vast  amount  of  testimony  as  to  the  merits 
of  the  respective  rails,  ninety-nine  witnesses  having  been  ex- 
amined on  this  point  alone,  and  found  as  a  matter  of  fact 
that  the  T  rail  used  by  the  company  was  one  suitable  for  the 
purposes  of  a  street  pass.enger  railway;  that  the  burden  im- 
posed on  the  street  by  the  use  of  the  T  rail,  both  as  to  the 
inconvenience  of  the  traveling  public  and  encumbrance  to  the 
highway,  was  no  greater  than  would  have  been  occasioned  by 
the  use  of  a  flange  or  flat  rail;  and  that  he  cannot  find  that 
the  use  of  a  T  rail  imposes  upon  the  municipality  a  greater 
burden  in  keeping  the  street  in  repair  than  does  a  flat  or 
flange  rail.  The  learned  judge  below  practically  reversed 
the  master  upon  all  these  findings  of  fact,  and  dismissed 
the  bill.  While  this  matter  is  not  of  much  importance,  in 
our  view  of  the  case,  it  is  only  fair  to  the  master  to  say  that 
his  findings  are  fully  sustained  by  the  evidence.  As  now 
presented,  however,  it  must  be  disposed  of  upon  other  princi- 
ples. 

The  bill  was  filed  by  the  appellant  company  to  restrain  the 
city  and  its  officers  from  "obstructing,  taking  up,  removing, 
or  otherwise  interfering  with  the  plaintiff's  railway  track  on 
South  Third  Street,  in  the  city  of  Easton,  or  elsewhere,  or  in 
any  wise  obstructing  or  interfering  with  plaintiff  in  the  exer- 


March,  1890.]     Easton  etc.  R'y  Co.  v.  City  of  Easton.     661 

cise  of  its  franchises."  The  company  has  alleged  and  proved 
the  commission  of  certain  acts  which  it  contends  were  unlaw- 
ful, and  which  resulted  in  the  tearing  up  of  its  track  and  an 
interference  with  its  franchises,  traffic,  and  business.  There 
is  no  manner  of  dispute  as  to  what  the  city  has  done,  and  it 
remains  to  determine  whether  such  action  was  lawful,  and 
performed  in  a  lawful  manner.  If  unlawful,  it  is  very  plain 
that  the  decree  below  must  be  reversed,  and  the  injunction 
must  go. 

We  have  very  decided  views  in  regard  to  the  course  pursued 
by  the  city  officials.  There  was  a  dispute  between  them  and 
the  appellant  company  as  to  the  kind  of  rail  to  be  used.  It 
was  a  dispute  not  unlikely  to  arise  under  such  circumstances. 
It  presented  a  fair  subject  for  contention,  and  the  law  provides 
adequate  and  orderly  ways  of  settling  such  dififerences.  The 
question  here  is,  not  what  were  the  merits  of  this  controversy, 
—  upon  that  subject  we  are  not  now  called  upon  to  express  an 
opinion,  —  but,  Were  the  city  officials  justified  in  deciding  this 
■question,  both  as  to  its  law  and  its  facts,  and  then  carrying 
their  decree  into  eflFect  by  an  act  of  brute  force?  Could  the 
officials  of  the  highway  department,  after  seeing  these  rails  laia 
down  months  before,  and  making  no  objection  thereto,  sud- 
denly decide  that  it  was  an  unlawful  structure,  and  proceed 
to  abate  it  with  a  strong  hand?  Conceding  that  the  city  had 
rights  in  this  matter  wliich  the  company  were  bound  to  re- 
spect, it  is  equally  clear  that  the  company  had  rights  which 
the  city  officials  were  bound  to  respect.  It  is  true  a  munici- 
pality may,  with  the  strong  hand,  abate  a  public  or  common 
nuisance  which  endangers  either  the  health  or  the  safety  of 
its  citizens.  This  much  was  decided  in  Klingler  v.  Bickel,  117 
Pa.  St.  326.  But  no  one  contends  that  this  road  was  a  nui- 
eance  of  this  character,  if  a  nuisance  at  all.  Nor  is  there  any 
analogy  between  this  case  and  that  of  the  obstruction  of  a  pub- 
lic highway  by  an  unauthorized  person.  It  was  a  track  laid 
down  upon  the  streets,  under  the  authority  of  chartered  rights; 
and  if  the  kind  of  rail  used  was  not  the  best  for  the  interests 
of  the  city,  yet  it  was  put  down  in  entire  good  faith,  and  by 
authority  of  law.  We  cannot  assent  to  the  proposition  that 
the  company  is  bound  by  its  charter  to  the  same  kind  of  rail 
in  use  when  the  charter  was  granted.  There  is  neither  reason 
nor  law  to  sustain  it.  Such  a  construction  would  deprive  the 
company  of  the  benefit  of  any  advance  in  railroad  science,  and 
would  prevent  the  adoption  of  a  better  rail,  even  if  the  same 
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were  advantageous  both  to  the  company  and  to  the  city. 
There  was  nothing  in  the  case  to  justify  the  conclusion  that 
this  track  as  laid  with  the  T  rail  was  a  public  or  common 
nuisance,  jvhich  the  highway  department  could  forcibly  and 
of  its  own  will  abate.  The  learned  judge  below  appears  to 
have  felt  the  force  of  this,  for,  after  a  discussion  of  the  facts, 
he  makes  use  of  this  language:  "  Under  such  circumstances, 
the  plaintiff  had  no  right  to  call  upon  the  master,  and  has  no 
right  to  call  upon  the  court,  on  a  motion  for  an  injunction,  to 
decide  the  question  of  nuisance  or  no  nuisance";  citing  New 
Castle  V.  Raney,  130  Pa.  St.  546.  In  this  he  was  entirely  right; 
yet  the  question  naturally  suggests  itself,  If  the  master  and 
the  court  below  had  no  right  to  decide  a  question  of  nuisance 
or  no  nuisance,  upon  a  motion  for  a  special  injunction,  what 
right  had  the  chief  commissioner  of  highways  and  his  assist- 
ants, who  are  not  presumed  to  be  learned  in  the  law,  to  decide 
for  themselves,  without  any  proceeding  before  them,  that  this 
track,  as  laid,  was  a  common  nuisance?  If  they  did  not  so 
decide,  if  in  point  of  fact  the  track  was  not  a  common  nui- 
sance, they  had  no  right  to  tear  it  up;  they  were  merely  tres- 
passers and  rioters,  and  liable  civilly  and  criminally  as  such. 
We  are  emphatic  upon  this  point,  because  we  do  not  wish  to 
be  misunderstood.  There  is  a  growing  disposition  in  this 
commonwealth,  especially  on  the  part  of  corporations,  private 
as  well  as  municipal,  to  take  the  law  into  their  own  hands, 
and  settle  controversies  by  force,  instead  of  appealing  to  the 
courts  to  redress  their  wrongs  and  enforce  their  rights  in  an 
orderly  and  peaceable  manner.  Instances  are  not  rare,  and 
are  of  recent  occurrence,  where  bands  of  men  have  stood  con- 
fronting each  other,  some  of  them  with  arms  in  their  hands, 
in  the  assertion  of  supposed  rights.  The  public  peace  has  been 
tlireatened  in  this  manner,  sometimes  resulting  in  loss  of  life. 
It  is  well  that  it  should  be  known  that  such  persons,  whether 
representing  individuals,  private  corporations,  or  municipalities, 
are  simply  rioters,  and  answerable  to  the  criminal  law  for  their 
conduct.  It  is  a  serious  mistake  to  suppose  that  municipal 
officers  are  above  the  law,  and  can  enforce  civil  rights,  or  per- 
form even  police  duties,  in  their  own  way,  in  disregard  of  the 
forms  of  law.  The  officers  of  a  municipality,  from  the  mayor 
down  to  a  police-officer,  are  as  much  bound  by  the  law  as  a 
private  citizen,  and  have  no  license  to  transgress  the  law  in 
the  enforcement  of  the  law. 

The  defendants  have  no  right,  in  this  proceeding,  to  ask  this 
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court  to  settle  any  question  affecting  the  rights  of  the  city  in 
the  matter  in  controversy.  They  have  not  filed  a  cross-bill, 
nor  have  they  applied  to  this  court,  or  any  other  court,  to 
adjust  the  diflferences  between  the  city  and  the  appellant  com- 
pany. They  have  no  prayer  for  relief.  On  the  contrary,  they 
have  assumed  to  decide  the  delicate  questions  involved  for 
thenjselves,  and  to  enforce  their  decision  by  the  strong  hand. 
This  cannot  be  permitted.  We  are  of  opinion  that  their  acts 
were  unlawful,  and  that  the  plaintiff  is  entitled  to  the  relief 
prayed  for. 

The  decree  is  reversed,  and  the  bill  reinstated,  and  it  is 
ordered  that  the  record  be  remitted  to  the  court  below,  with 
directions  to  issue  an  injunction  as  prayed  for,  the  costs  to  be 
paid  by  the  appellees.  

Nuisances  —  Municipal  Corpokations.  —  As  to  the  power  of  a  mnnici'pal 
corporation  to  determine  what  is  a  nuisance,  see  note  to  Milne  v.  Davidson, 
16  Am.  Dec.  194-198.  An  ordinance  declaring  a  particular  use  of  property 
a  nuisance  does  not  make  it  sucli,  unless  it  is  a  nuisauce  in  fact:  Tissot  v.  Tel- 
egraph etc  Co.,  39  La.  Ann.  996;  4  Am.  St.  Rep.  248;  for  municipal  corpora- 
tions cannot  declare  that  to  be  a  nuisance  which  is  not:  Village  of  Des  Plainea 
V.  Poyer,  123  111.  348;  5  Am.  St.  Rep.  524;  Ex  parU  0'Leai-y,  65  Miss.  180; 
7  Am.  St.  Rep.  640. 

In  the  cask  of  Millvale  Borough  v.  Evergreen  R'y  Co.,  131  Pa.  St.  1,  it  is 
decided  that  a  railroad  company  which  is  authorized  to  use  steam,  and  carry 
freight  over  its  road,  may  lay  upon  a  street  the  T  rails,  even  though  they 
are  not  expressly  authorized,  and  may  obstruct  travel  to  a  greater  degree 
than  other  rails. 
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[133  Pennsylvania  State,  685.] 

Fraudulent  Conveyances  —  Instructions.  —Where  in  an  action  to  set 
aside  a  conveyance  as  fraudulent  the  fraud  cannot  be  shown  by  direct 
proof,  and  circumstantial  evidence  is  relied  upon  for  that  purpose,  the 
attention  of  the  jury  must  be  directed  to  the  effect  of  the  united  force 
of  such  evidence;  and  it  is  error  to  take  it  up  item  by  item  and  dismiss 
it,  with  the  conclusion  that  it  does  not  prove  the  case. 

Fraudulent  Conveyance  by  Corporation.  — Where  one  corporation  sells 
its  property  to  another,  thereby  forming  a  new  corporation  composed 
mostly,  if  not  wholly,  of  the  same  persons,  the  transaction  is  fraudulent 
and  void  as  to  creditors  of  the  ohl  corporation  uot  assenting  thereto, 
and  persons  who  h<ild  stock  in  the  new  corporation,  solely  in  considera- 
tion of  their  claims  as  creditors  of  the  old  one.  are  charpe.ihle  with 
notice  of  the  fraud,  and  are  not  innocent  purchasers  as  aj^ainst  execu- 
tion creditors  of  the  old  corporation  who  did  not  assent  to  the  change. 
The  latter  may  follow  the  specilic  property  of  the  old  corporation,  as  iu 
other  cases  of  transfers  fraudulent  as  to  creditors. 
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Issue  framed  to  determine  the  claim  of  title  made  by  the 
plaintiff  to  certain  property  taken  in  execution  as  the  prop- 
erty of  the  Aronia  Fabric  Company,  at  the  suit  of  Dienelt  and 
Eisenhardt,  a  partnership.  At  the  trial,  the  plaintiff  pro- 
duced as  a  witness  one  Hamburger,  who  testified  that  the 
plaintiff  purchased  by  bill  of  sale  the  property  of  the  Aronia 
Fabric  Company,  Including  the  property  in  dispute,  for  a  con- 
sideration of  one  dollar  and  the  assumption  of  certain  debts 
of  the  latter  company;  that  at  the  time  of  this  transaction  he 
was  president  of  both  the  latter  company  and  of  the  plaintiff 
company;  that  a  suit  was  then  pending  against  the  Aronia 
Fabric  Company,  brought  by  the  defendants,  who  recovered 
judgment,  to  collect  which  the  property  in  dispute  was  levied 
upon;  that  the  bill  of  sale  transferred  all  the  property  of  the 
Aronia  Fabric  Company,  except  some  looms,  which  were  re- 
tained to  pay  rent  and  other  little  claims,  and  that  tliese 
looms  were  afterwards  sold  for  less  than  enough  to  pay  such 
rent;  that  the  Montgomery  Web  Company  was  a  corporation 
formed  entirely  of  old  stockholders  and  creditors  of  the  Aronia 
Fabric  Company,  including  all  unpaid  creditors  of  the  latter, 
except  the  defendants;  that  the  stockholders  in  the  old  cor- 
poration paid  no  value  for  their  stock  in  the  new  one,  —  the 
property  was  simply  turned  over  under  arrangement  by  which 
those  stockholders  took  stock  in  the  new  corporation  equal  in 
amount  to  that  held  in  the  old;  that  the  plaintiff  paid  the 
claims  of  all  creditors,  except  the  defendants,  partly  in  stock 
and  partly  in  cash;  and  that  no  notice  of  the  intention  to  carry 
out  this  arrangement  was  given  to  the  defendants,  on  the  sup- 
position that  a  just  defense  to  their  claim  existed.  The  jury 
returned  a  verdict  for  plaintiff.  Judgment  was  rendered  for 
it,  and  the  defendants  appealed. 

Louis  M.  Childs,  James  S.  Williams,  and  Montgomery  Evans, 
for  the  appellants. 

/.  P.  Hale  Jenkins,  for  the  appellee. 

Mitchell,  J,  Two  questions  are  presented  in  this  case:  1. 
Whether  the  transfer  from  the  Aronia  company  to  plaintiff 
was  fraudulent  in  fact,  as  against  the  appellants;  and  2. 
Whether  it  was  fraudulent  in  law. 

On  the  first  question,  the  verdict  of  the  jury  was  in  favor  of 
the  good  faith  of  the  transaction;  but  unfortunately  it  is  with- 
out weight,  as  it  was  rendered  under  a  charge  which  scarcely 
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permitted  any  other  result,  and  which  was  justly  open  to  the 
exceptions  taken  to  it.  Fraud,  as  has  so  often  been  said,  can 
rarely  be  proved  by  direct  and  positive  testimony,  and  great 
liberality  la  always  allowed  in  the  introduction  of  evidence 
having  a  tendency  to  show  it.  "  When  creditors  are  about  to 
be  cheated,"  says  Chief  Justice  Black  in  Kaine  v.  Weiglcy.  22 
Pa.  St.  183,  "  it  is  very  uncommon  for  the  perpetrators  to  pro- 
claim their  purpose,  and  call  in  witnesses  to  see  it  done.  A 
resort  to  presumptive  evidence,  therefore,  becomes  absolutely 
necessary,  to  protect  the  rights  of  honest  men  from  this  as 
from  other  invasions."  The  present  case  followed  the  usual 
course.  Defendants  had  to  get  their  testimony  from  the  other 
€ide,  and  from  the  circumstances,  and  were  not  able  to  make 
positive  and  direct  proof  of  the  fraudulent  intent,  but  had  to 
rely  upon  circumstances  pointing  thereto.  In  his  charge,  the 
learned  judge  took  these  up  seriatim^  and  disposed  of  them 
€ummarily  in  the  passages  assigned  for  error,  as  follows: 
*'  Wiiat  facts  are  before  you  to  show  that  there  was  any  fraud 
in  this  transaction?  The  mere  fact  that  they  [appellants] 
were  not  provided  for  would  not  in  itself  be  fraud.  Now,  it 
appears  that  a  paper  was  drawn  up  and  signed  by  all  the 
•creditors  except  these  particular  parties.  This  was  a  perfectly 
legal  transaction.  If  this  transferring  was  not  done  for  the  pur- 
pose of  defrauding  these  particular  creditors,  it  was  perfectly 
proper."  And  again:  "  Now,  the  facts  and  circumstances 
related  here  to  show  fraud  are,  first,  that  they  [defendants] 
were  not  thus  provided  for;  and  in  the  second  place,  certain 
declarations  made  by  the  president  ....  in  an  affidavit. 
....  [The  jury]  must  determine  from  the  facts  before  them, 
and  from  all  the  inferences  to  be  drawn  from  these  facts. 
Because  defendants  may  lose  their  claim,  is  not  evidence  tliat 
they  were  intended  to  be  defrauded."  This  was  not  an 
adequate  presentation  of  the  case.  It  omits  all  mention  of 
the  facts  that  the  failure  to  provide  for  defendants,  to  include 
them  in  the  paper,  or  to  give  them  notice  of  the  proceeding  was 
intentional, — always  a  cardinal  point  in  the  proof  of  fraud; 
and  it  makes  no  reference  to  the  removal  of  the  Aronia  com- 
pany's goods  without  leaving  enough  to  pay  even  the  rent,  to 
the  fact  that  the  transfer  was  made  on  the  eve  of  a  trial  which 
was  sure  to  result  in  a  judgment  in  favor  of  appellants,  and 
perhaps  to  other  circumstances  of  suspicion.  But  the  substan- 
tial defect  of  the  charge  is  in  its  treatment  of  the  items  of 
evidence  one  by  one,  without  at  any  time  directing  the  view 
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of  the  jury  to  their  united  force.  There  probably  never  was  a 
case  of  circumstantial  evidence  that  could  not  be  blown  to  the 
winds  by  taking  up  each  item  separately,  and  dismissing  it 
with  the  conclusion  that  it  does  not  prove  the  case.  The 
cumulative  force  of  many  separate  matters,  each  perhaps 
slight,  as  in  the  familiar  bundle  of  twigs,  constitutes  the 
strength  of  circumstantial  proof.  This  presentation  of  the 
case  to  the  jury  we  unfortunately  do  not  find  anywhere,  and 
for  want  of  it,  we  are  obliged  to  sustain  the  third,  fourth,  and 
fifth  assignments  of  error. 

But  secondly,  was  this  transfer  fraudulent  in  law?  Here, 
again,  the  true  point  of  the  case  has  been  unfortunately  over- 
looked. The  question  is  stated  in  the  opinion  of  the  court  to 
be,  whether  a  corporation  can  lawfully  dispose  of  its  assets 
without  the  assent  of  all  its  creditors,  there  being  no  actual 
fraud  intended;  and  this  is  the  question  that  has  been  argued 
here  by  appellee.  But  it  is  only  half  the  question,  and  the 
pinch  of  the  case  lies  in  the  omitted  portion:  Can  the  stock- 
holders of  a  corporation  make  such  a  transfer  to  themselves? 
The  Montgomery  company  is  substantially  the  Aronia  com- 
pany under  a  new  name.  More  than  half  its  stock  is  held  by 
the  old  stockholders  by  virtue  of  their  ownership  of  the  old 
stock,  without  any  other  consideration.  On  the  view  of  the 
question  that  appellees  assume  to  be  contended  for,  they  have 
argued  that  the  same  law  as  to  the  use  of  its  assets  to  pay  its 
debts  should  be  applied  to  a  corporation  as  to  an  individual, 
even  to  the  extent  of  sanctioning  preferences,  and  this  might 
be  conceded  without  really  touching  the  case.  But  the  illus- 
tration, if  appropriate,  is  fatal  to  the  appellee;  for  in  the  case 
of  an  individual,  a  transfer  to  his  wife  or  his  agent,  or  any- 
body who  should  merely  represent  himself  under  another 
name,  would  be  unquestionably  void  against  creditors.  The 
only  real  difficulty  in  the  present  case  is,  whether  the  stock- 
holders are  so  completely  severed,  in  the  view  of  the  law,  from 
the  corporation  behind  which  they  hide,  as  to  prevent  a  cred- 
itor from  asserting  their  identity  in  fact,  for  the  purpose  of 
securing  payment  out  of  property  which  was  theirs  under  one 
name,  and  is  still  theirs  under  another.  Is  the  Montgomery 
company  so  completely  a  new  and  different  person  from  the 
Aronia  company  that  the  law  must  close  its  eyes  to  the  fact 
that  the  difiference  is  a  mere  juggle  of  names?  We  do  not 
think  there  is  any  compulsion  to  such  legal  blindness.  Set- 
tled   general  principles,    and  the    analogies   of  the   law,    are 
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against  such  a  contention.  If  the  corporation  had  merely 
changed  its  name,  there  could  have  been  no  doubt  of  the  con- 
tinued liability  of  the  property.  As  already  said,  a  majority 
of  the  stockholders  in  the  new  company  are  simply  the  stock- 
holders of  the  old  company  holding  as  such,  and  without 
other  consideration.  As  to  these,  it  has  been  a  mere  change 
of  name.  As  to  the  other  or  new  stockholders,  it  appears 
from  the  agreed  facts  that  they  were  creditors  of  the  old  com- 
pany, and  hold  their  present  stock  solely  in  consideration  of 
their  former  claims  as  creditors.  They  paid  nothing  else  for 
it;  and  they  must  have  known  that  the  new  corporation  into 
which  they  entered  in  this  way  was  not  a  new  enterpnse,  in 
the  regular  course  of  business  under  the  incorporation  act  of 
1874,  as  it  professed  to  be,  but  a  new  turn  in  the  old  enterprise, 
all  of  whose  property  was  being  practically  handed  over, 
not  to  them  alone  in  payment,  which  they  might  perhaps 
rightfully  have  accepted,  but  to  them  in  conjunction  with 
their  late  debtors.  Under  such  circumstances,  they  were 
bound  to  take  notice  of  the  nature  of  the  transaction,  and  to 
know  that  equity  would  still  regard  the  property  as  a  trust  for 
the  payment  of  existing  debts,  and  would  follow  it  on  behalf 
of  creditors  until  it  should  get  into  the  hands  of  innocent 
purchasers  for  value.  Such  purchasers  they  were  not.  The 
old  stockholders  were  not  purchasers  for  value  at  all;  and 
the  new  stockholders  were  not  innocent,  for  they  knew,  or  were 
bound  to  take  notice,  of  the  taint  in  their  co-adventurers'  title. 
We  are  of  opinion  that  as  to  the  stockholders  in  the  Aronia 
company,  this  was  a  transfer  of  property  by  a  debtor  with  the 
retention  of  an  interest  in  himself,  within  the  settled  rule  of 
law  that  makes  such  transfers  void  against  creditors,  and  that 
as  to  the  Aronia  creditors  who  became  new  stockholders  in  tlie 
Montgomery  company,  they  took  with  such  notice  as  prevents 
them  from  claiming  now  as  innocent  holders  for  value  against 
the  appellants  as  execution  creditors  of  the  old  corporation. 
It  is  not  worth  while  to  cite  authorities  for  these  principles. 
They  are  settled  and  familiar.  The  only  question  that  can  be 
made  is  upon  their  application;  and  the  novelty  in  this,  if 
there  be  any,  is  simply  the  novelty  of  circumstances. 

The  only  case  of  similar  facts  that  has  been  found  is  Hiber- 
nia  Ins.  Co.  v.  St.  Louis  Trans.  Co.,  13  Fed.  Rep.  516,  and  ii\ 
that  the  circuit  court  of  the  United  States  reaches  a  similar 
conclusion.  "This  court  holds,"  says  McCrary,  C.  .J.,  "that 
the  sale  by  the  Babbage  company  of  all  its  property  to  another 
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corporation,  composed  mostly,  if  not  wholly,  of  the  same  per- 
sons, was  fraudulent  and  void  as  to  all  creditors  of  the  former 

company  not  assenting  thereto The  fair  inference  from 

the  transaction  is,  that  the  old  company  was  about  to  be  dis- 
Bolved,  and  to  cease  to  be.  It  was  to  be  absorbed  by  the  new 
company.  This  is  the  inevitable  consequence  of  the  formation 
of  the  new  company,  composed  substantially  of  the  same  per- 
sons, to  transact  the  same  business,  at  the  same  places,  and 
with  the  same  property.  By  the  transfer,  the  creditors  of  the 
old  company  were  deprived  of  the  means  of  enforcing  their 
claims Equity  will  not  compel  the  creditor  of  a  cor- 
poration to  waive  his  right  to  enforce  his  claim  against  the 
visible  and  tangible  property  of  the  corporation,  and  to  run  the 
chances  of  following  and  recovering  the  value  of  shares  of  stock 
after  they  are  placed  on  the  market."  And  Treat,  D.  J.,  added; 
*' A  corporation  ....  cannot  change  its  name,  or  assume  the 
the  form  of  a  new  corporation,  and  tiius  escape  its  obligations." 
The  court  drew  a  distinction  between  an  individual  and  a  cor- 
poration, as  to  parting  with  all  its  assets  even  for  the  payment 
of  bona  fide  debts,  and  not  only  held  the  transfer  void  even 
irrespective  of  the  identity  of  the  stockholders,  but  held  the 
new  corporation  liable  to  the  creditors  of  the  old  to  the  extent 
of  the  assets  so  received.  It  is  not  necessary  for  us  to  go  so 
far.  We  only  hold  that,  under  the  circumstances,  specific 
property  of  the  old  corporation  may  be  followed,  as  in  other 
cases  of  transfers  fraudulent  as  to  creditors. 

It  is  said  in  appellee's  argument  that  the  whole  of  the  prop- 
erty of  the  Aronia  company  was  not  sold.  But  in  fact  the 
portion  left  was  not  enough  to  pay  the  landlord's  preferred 
claim  for  rent;  and  as  to  this  creditor,  the  transfer  was  of  all 
the  available  assets,  and  left  him  nothing  within  reach  for  pay- 
ment of  his  claim. 

Judgment  reversed,  and  now  judgment  for  defendant  on  the 
point  reserved. 

Corporations  —  Consolidation.  —  As  to  the  effect  of  the  consolidation  of 
two  corporationi  upon  the  liabilities  of  th«  new  company,  see  note  to  Mc- 
Mahan  v.  Morrison,  79  Am.  Dec.  426,  427. 

Fraud  —  Evidencs.  — The  question  of  frand  is  one  of  fact:  Citizens^  Bank 
T.  Bolen,  121  Ind.  301.  Fraud  is  seldom  capable  of  direct  proof:  Rosa  v. 
Miner,  67  Mich.  410.  Yet  it  will  not  be  presumed  unless  the  circumstances 
exclude  the  inference  against  it:  Keagy  v.  Trout,  85  Va.  390.  In  Rusneli  v. 
Nuiskamp,  77  Iowa,  727,  the  rule  is  laid  down  that  fraud  may  be  proved  by 
circumstances  which  naturally  lead  to  the  conclusion  of  its  existence,  aad  that 
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an  instruction  is  erroneous  which  tells  the  jury  that  proof  must  be  such  aa 
to  make  the  inference  of  fraud  irreaistible.  Single  facts  standing  alone  can 
hardly  show  fraud,  but  may,  taken  together,  and  in  connection  with  all 
the  surrounding  circumstances,  do  so,  and  they  should  always  be  so  consid- 
ered: Arrutine  v.  Treat,  71  Mich.  561. 


Estate  op  Christian  Naglb. 

[134  Pennsylvania  Statk,  31.] 
Altbratiov  of  Negotiable  Paper,  Burden  of  Explaining,  on  Holdkb 
WHEN.  —  Where  the  sizing  and  a  portion  of  the  paper  on  which  a  check 
is  written  have  been  removed  in  that  part  of  the  paper  where  the  timount 
is  written  and  the  words  written  on  the  rubbed  or  scraped  part  of  the 
paper  are  cramped  and  crowded  so  as  to  fit  the  same  space,  these  fact^  are 
■ufficient  to  impose  the  burden  of  explaining  them  upon  the  holder  of 
the  check,  although  it  does  not  appear  that  such  words  were  written  over 
any  particular  amount  previously  written  on  such  space.  Where  there 
is  apparent  evidence  of  the  alteration  of  a  negotiable  instrument  in  the 
place  where  the  amount  or  the  date  should  be  written,  the  complete 
obliteration  of  all  traces  of  the  words  of  the  genuine  instrument  does 
not  shift  the  burden  of  proof  from  the  party  offering  the  instrument  in 
evidence  to  the  party  alleging  the  alteration.  And  the  application  of 
this  rule  is  not  affected  by  the  fact  that  both  parties  to  the  transaction 
are  dead. 

PRESUMFflON  AS  TO  ERASURES  ON  NEGOTIABLE  InSTRCMENTS.  —  In  the 
absence  of  evidence,  the  maker  of  a  negotiable  instrument  is  presumed 
to  have  issued  it  free  from  all  blemishes,  erasures,  and  alterations,  and 
the  burden  of  showing  tliat  it  was  defective  when  issued  is  upon  the 
holder.  The  presumption  of  law  in  favor  of  innocence  does  not  extend 
to  the  alteration  of  negotiable  instruments. 

The  amount  of  the  check  referred  to  in  the  opinion  was  one 
of  the  items  of  credit  in  the  account  of  the  executrix  of  James 
E.  Nagle,  deceased,  who  was  the  executor  of  Christian  Nagle, 
deceased.  The  orphans'  court  appointed  an  auditor  to  ex- 
amine, and  if  necessary  restate,  the  account.  Certain  lega- 
tees under  the  will  of  Christian  Nagle  objected  to  this  credit 
before  the  auditor,  whereupon  the  following  check  was  offered 
in  evidence:  — 

«<  No. .  Easton,  Pa.,  September  19,  1888. 

**  First  National  Bank. 

"  Pay  to  James  E.  Nagle or  bearer, 

thp  sum  of  four     teenhundrediw dollars. 

"$1422.00.  Christian  Naglb. 

"Indorsed:  James  E.  Nagle." 

Other  facts  are  stated  in  the  opinion. 
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0.  H.  Meyers,  for  the  appellants. 
William  Mutchler,  for  the  appellee. 

Clark,  J.  When  the  check  which  is  the  subject  of  contro- 
versy in  this  case  was  presented  to  the  auditor  for  adjudica- 
tion, it  was  objected  to,  upon  the  ground  that  there  was  an 
alteration  in  the  amount;  that  the  alteration  was  apparent 
and  manifest  upon  the  face  of  the  check;  and  that  the  burden 
was  upon  the  holder,  before  the  check  could  be  received  in  evi- 
dence, by  competent  proofs,  to  explain  it,  and  to  show,  either 
that  the  alteration  was  made  before  its  execution,  or  after- 
wards, with  the  consent  of  the  drawer.  The  auditor,  how- 
ever, was  of  opinion  that  the  check  did  not  exhibit  on  its 
face  any  material  alteration.  Admitting  that  where  the  alleged 
alterations  appeared  the  face  of  the  paper  had  been  scratched 
or  scraped,  he  was  not  able  to  discover  that  the  amount 
of  the  check  had  been  written  over  any  other  amount 
previously  written;  that  is  to  say,  although  the  check  was 
manifestly  blurred  and  disfigured  at  the  place  of  the  alleged 
erasure,  yet  there  was  not,  upon  the  face  of  the  paper,  any 
apparent  alteration  of  the  amount.  "  The  witnesses  testify," 
says  the  auditor,  "  that  they  can  see  that  the  paper  had  been 
scratched,  and  that  the  ink  blurred  and  appeared  to  have  been 
written  over  an  erasure;  what  had  been  erased  they  do  not 
pretend  to  say;  it  may  have  been  a  blot  of  ink,  or  the  wrong 
word  may  have  been  written  and  immediately  scratched  out, 
and  thus  the  ink  blurred.  It  certainly  does  not  appear,  either 
to  the  naked  eye,  or  from  an  examination  under  the  micro- 
scope, that  it  was  written  over  any  particular  amount  pre- 
viously written."  The  check  was  therefore  received  in 
evidence,  and  was,  without  any  explanation,  allowed  in  the 
distribution.  The  learned  judge  of  the  court  below,  in  passing 
upon  the  report  of  the  auditor,  says:  "Now,  an  alteration  is 
defined  to  be  an  act  done  upon  the  instrument,  by  whicli  its 
meaning  or  language  is  changed:  1  Greenl.  Ev.,  sec.  56G. 
Where  does  it  appear  on  the  face  of  this  check  that  it  ever 
conveyed  a  different  meaning,  or  spoke  a  different  language, 
from  what  it  does  to-day?  It  is  said  that  the  letters 
'  teenhun '  are  written  over  an  erasure.  If  that  is  so,  the 
check  does  not  disclose  it,  and  at  this  stage  of  the  inquiry  we 
can  look  no  further.  All  that  the  check  shows  is,  that  the 
face  of  the  paper,  where  those  letters  appear,  had  been  scraped 
before  the  letters  were  written.     It  is  admitted  that  not  the 
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slightest  trace  of  an-y  previous  matter,  either  written  or  printed, 
can  be  discovered  at  this  point.  To  erase  is  '  to  rub  or  scrape 
out;  as  letters  or  characters  written,  engraved,  or  printed ': 
Webster.  The  scratching  or  scraping  of  the  surface  of  blank 
paper  is  not  an  erasure,  in  any  accepted  sense  of  that  term. 
We  think,  therefore,  that  the  learned  auditor  did  right  in  re- 
ceiving the  check  in  evidence." 

If  the  rule  be  as  stated  by  the  learned  judge,  the  success  in 
completely  obliterating  all  traces  of  the  words  of  the  genuine 
instrument,  although  there  may  be  other  evidences  of  altera- 
tion apparent,  shifts  the  burden  of  proof  from  the  party  ofTer- 
ing  the  paper  in  evidence  to  the  party  alleging  the  alteration. 
This  would,  in  effect,  we  think,  be  to  offer  a  premium  upon  the 
forger's  skill.  If  there  be  apparent  proof  on  the  face  of  the 
paper  that  an  alteration  has  been  made  in  the  place  where 
the  amount  or  the  date  of  a  check  or  note  should  be  written, 
it  must  be  supposed,  prima  facie,  that  it  was  the  amount  or  tlie 
date  which  is  altered,  and  that  the  alteration  is  to  the  preju- 
dice of  the  party  executing  it.  If  this  were  not  so,  it  would, 
in  all  cases,  fall  upon  the  drawer  of  the  check  or  tlie  maker 
of  the  note,  in  the  first  instance,  to  show  what  was  the  matter 
erased,  before  the  holder  is  required  to  explain  what  is  other- 
wise manifest,  viz.,  that  the  instrument  has  been  altered  in  a 
material  part. 

At  the  argument  of  the  cause  in  this  court,  the  check  was 
produced, and  submitted  to  our  inspection;  photographic  copies 
were  also  provided,  and  we  have  thus  been  afforded  the  same 
opportunities  for  examination  of  the  paper  as  the  auditor  or  the 
court  below.  The  mere  fact  that  some  of  the  words  of  a  writ- 
ing appear  to  have  been  written  upon  pnper,  where  it  has  pre- 
viously been  rubbed  or  scraped,  and  that  the  ink  has  run  so  as 
to  create  a  blurred  appearance, —  that,  and  no  more,  might  not, 
perhaps,  import  any  alteration,  although  this  occurred  in  a  iria- 
terial  part;  but  the  fact  that  an  erasure  has  been  made,  where 
the  surface  of  the  paper  has  been  scraped,  may  become  appar- 
ent from  various  facts  exhibited  on  the  face  of  the  paper  itself; 
the  writing  upon  the  erased  surface  may  be  with  a  different 
pen,  in  different  ink,  or  in  a  different  hand,  or  the  words  may 
be  crowded  and  cramped  to  fit  the  space  originally  occupied. 
The  mere  roughness  of  the  surface  is  not  likely  to  affect  the 
general  style  and  spacing  of  the  words,  but  when  certain  words 
are  erased,  and  others  are  inserted  in  lieu  thereof,  in  a  space 
either  too  small  or  too  large  to  receive  them,  the  alteration  ia 
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usually  inserted  in  such  a  cramped  or  crowded  manner,  or  in 
such  extended  form,  as  to  plainly  indicate  the  alteration.  Sim- 
ple faults  in  writing,  blots,  or  blemishes  are,  in  most  case.«, 
thus  readily  distinguishable  from  an  alteration  in  the  body  of 
the  instrument,  whether  made  fraudulently  or  in  good  faith. 
That  this  check  was  scraped  or  rubbed,  as  if  to  erase  some- 
thing, is  patent  and  plain;  indeed,  that  is  not  disputed.  The 
sizing  and  a  portion  of  the  surface  of  the  paper  have  been  re- 
moved; at  this  particular  place  the  paper  is  so  thin  that,  hold- 
ing it  to  the  light,  one  may  almost  see  through  it;  whereas  the 
other  portions  of  the  paper  are  quite  perfect;  the  marks  of  an 
instrument  with  a  sharp  edge  are  plainly  visible.  Tiie  allega- 
tion is,  that  the  check,  originally,  was  for  $422  (although 
written  four  hundred  iVo  dollars),  and  was  raised  to  $1,422. 
It  is  plain  that  the  words  "the  sum  of  four  ....  "o"  are 
unaltered.  They  are  undoubtedly  just  as  they  were  originally 
written.  It  is  very  remarkable  that  where  the  writer  had 
plenty  of  room,  and  to  spare,  in  the  line  devoted  to  the 
amount,  and  he  started  out  apparently  to  occupy  it,  that  he 
should  stop  at  the  place  of  the  erasure,  in  the  middle  of  a 
word,  and  from  that  point  cramp  and  crowd  the  words  or  let- 
ters, as  if  the  space  was  limited.  It  will  be  observed,  also, 
that  the  crowding  of  the  letters  and  contracting  of  the  spaces 
is  confined  to  the  place  where  the  paper  was  scraped;  that  the 
space  covered  by  the  alleged  erasure  is  just  sufficient  to  con- 
tain the  word  "  hundred "  with  the  usual  spacing,  and  the 
letters  "dred"  appear  to  be  written  upon  the  space  between 
the  "iVo"  and  the  word  preceding,  where  no  erasure  was 
made;  that  after  the  word  "  four  "  there  is  apparent  a  remnant 
of  the  matter  erased,  and  that  the  letters  "  teen  "  appear  to 
have  had  no  connection  with  "four"  until  after  the  erasure,  the 
hair-line  finish  of  the  "  r  "  having  been  formed  as  if  that  letter 
was  the  last  one  of  the  word.  It  is  also  a  singular  coincidence 
that  the  figure  "  1,"  in  the  figures  on  the  corner,  denoting  the 
amount  of  the  check,  is  very  close  to  the  ($)  dollar-mark, 
and  is  of  a  much  darker  shade  or  color  than  either  of  the  other 
figures,  which  are  alleged  to  have  been  made  at  the  same  time, 
with  the  same  ink  and  the  same  pen.  The  general  appear- 
ance is  that  of  an  altered  paper.  The  alteration,  we  think,  is 
manifest  and  apparent  at  the  first  glance,  and  a  critical  and 
careful  examination  confirms  this  impression.  The  alteration 
may  have  been  made  at  the  time,  with  the  knowledge  and  ap- 
proval of  the  parties;  but  as  the  writing,  including  the  altera- 
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tion,  is  in  the  hand  of  the  payee,  it  is  the  duty  of  the  hol(l«>r 
to  explain  it.  It  is  unimportant  that  both  parties  to  the  trans- 
action are  dead;  an  explanation  is  thereby  rendered  more 
diflBcult,  perhaps,  but  the  security  and  safe  transmission  of 
negotiable  paper  demand  that  the  rule  so  well  established  in 
our  decisions  shall  be  maintained.  The  maker  of  negotiable 
paper  is  always  presumed,  in  the  absence  of  evidence,  to  have 
issued  it  clear  of  all  blemishes,  erasures,  and  alterations,  and 
the  burden  of  showing  that  it  was  defective  when  issued  is 
Upon  the  holder:  Heffner  v.  Wenrich,  32  Pa.  St.  423.  As  a 
general  rule,  the  law  presumes  in  favor  of  innocence;  but  this 
presumption  does  not  extend  to  the  alteration  of  negotiable 
instruments.  "  He  who  takes  a  blemished  bill  or  note  takes 
it  with  all  its  imperfections  on  its  head.  He  becomes  sponsor 
for  them,  and  though  he  act  honestly,  he  acts  negligently. 
But  the  law  presumes  against  negligence  as  a  degree  of  culpa- 
bility; and  it  presumes  that  he  had  not  only  satisfied  himself 
of  the  innocence  of  the  transaction,  but  that  he  had  provided 
himself  with  the  proofs  of  it,  to  meet  a  scrutiny  he  had  reason 
to  expect":  Simpson  v.  Stackhouse,  9  Pa.  St.  186;  49  Am.  Dec. 
554.  To  the  same  effect  are  Paine  v.  Edscll,  19  Pa.  St.  178; 
Clark  V.  Eckstein,  22  Pa.  St.  507;  62  Am.  Dec.  307;  Miller  v. 
Eeed,  27  Pa.  St.  244;  67  Am.  Dec.  688;  and  many  other  cases. 

The  distinction  as  to  the  province  of  the  court  and  of  the 
jury,  excepting  as  it  may  involve  the  question  of  the  burden 
of  proof,  is  rendered  unimportant  by  the  fact  that  the  auditor 
in  the  first  instance,  and  the  learned  judge  afterwards,  per- 
formed the  functions  of  both  court  and  jury.  The  check  was 
not  only  received  in  evidence,  but  it  was  allowed  in  the  dis- 
tribution, without  SLXiy  explanation  whatever.  We  are  of  opin- 
ion that  the  decree  in  this  case  cannot  be  sustained. 

The  decree  of  the  orphans'  court  is  therefore  reversed,  and 
the  record  remitted  for  further  proceedings,  the  appellee  to 
T)ay  the  costs  of  this  appeal. 

Alteration  of  Instruments  —  Negotiablk  Instruments.  —  The  bar- 
den  of  proving  an  alteration  in  a  draft,  after  its  execution,  rests  upon  him 
who  alleges  it;  but  the  burden  shifts  from  him  to  his  adversary,  where  the 
draft  appears  upon  its  face  to  have  been  altered  in  any  substantial  particular; 
Harris  y.  Bank,  22  Fla.  501;  1  Am.  St.  Rep.  201.  The  burdeu  of  proof  is 
upon  the  maker  of  a  promissory  note  to  show  that  an  alteration  therein  was 
made  after  its  delivery:  Wilson  v.  Hayes,  40  Minn.  531;  12  Am.  St.  Rep. 
754.  But  the  holder  must  prove  that  an  alteration  was  innocently  made: 
CrosweU  v.  Labree,  81  Me.  44;  10  Am.  St.  Rep.  238,  and  note.  For  a  p:irty 
claiming  under  a  negotiable  instrument  must  remove  any  suspicion  as  to  its 
AM.  St.  Kkp..  Vol.  XIX. —  43 
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alteration:  National  Ulster  County  Bank  v.  Madden,  114  N.  Y.  280;  11  Am. 
St.  Rep.  633,  and  note;  Deweesv.  Bluntzer,  70  Tex.  40(i;  Rodriguez  v.  Hayne», 
76  Tex.  225.  But  where  there  is  nothing  suspicious  upon  the  face  of  a  negoti- 
able instrument,  raising  a  presumption  that  an  alteration  appearing  therein 
waa  made  after  its  execution,  it  is  not  obligatory  upon  the  one  introducing 
the  instrument  to  show  that  such  alteration  was  made  before  the  execution 
of  the  paper,  for  the  presumption  is  to  the  contrary:  Brand  v.  Johnrowe,  60 
Mich.  210. 


Starok  V.  Union   Central  Life  Insurance  Co. 

[134  Pennsylvania  State,  46.] 
Suicide  of  Insured  Defense  to  Action  on  Policy  when.  —  Where  a 
policy  of  life  insurance  contains  a  condition  that  in  case  the  insured 
shall  die  by  his  own  hand,  whether  sane  or  insane,  the  policy  shall  be- 
come null  and  void,  the  suicide  of  the  insured  will  bar  a  recovery  on  the 
policy,  notwithstanding  another  condition  of  the  policy  provides  that 
the  policy  shall  be  subject  to  the  provisions  of  a  statute  which  enacts 
that  "all  companies,  after  having  received  three  annual  premiums  on 
any  policy  issued  on  the  life  of  any  person  in  this  state,  are  estopped 
from  defending,  upon  any  other  ground  than  fraud,  against  any  claim 
arising  upon  such  policy  by  reason  of  any  errors,  omissions,  or  misstate- 
ments of  the  assured,  in  any  application  made  by  such  assured,  on 
which  the  policy  was  issued,  except  as  to  age."  The  latter  condition 
does  not  affect  the  former  one,  but  relates  solely  to  defenses  based  oa 
errors,  omissions,  or  misstatements  in  the  application. 

Assumpsit.     The  opinion  states  the  case, 

Charles  F.  Walter,  and  W.  M.  Ramsey,  for  the  appellant 

H.  J,  Steele,  for  the  appellee. 

Sterrett,  J.  In  his  statement,  plaintiff  claimed  two  thou- 
sand dollars,  the  full  face  value  of  the  policy.  The  company, 
in  its  affidavit  of  defense,  averred  that  the  insured,  by  reason 
of  his  having  committed  suicide  on  July  27,  1889,  viohUed 
the  eighth  condition  of  his  policy,  and  thereby  rendered  the 
same  null  and  void  except  as  to  the  sum  of  $74.52,  the  "re- 
serve value"  of  the  policy,  which  is  protected  by  the  ninth 
condition  thereof.  The  eighth  condition,  above  referred  to, 
provides  "that  in  case  the  insured  shall  die  by  his  own  hand, 
whether  sane  or  insane,  ....  this  policy  shall  become  null 
and  void." 

The  plaintiff,  having  elected  to  take  judgment  for  the  re- 
serve value  admitted  to  be  due,  and  proceed  for  the  residue, 
entered  a  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense.  The  rule  was  afterwards  made  absolute,  and  judg- 
ment entered  accordingly.     From  that  judgment  this  appeal 
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was  taken,  and  the  only  question  for  our  consideration  is, 
whether  the  court  below  erred  in  construing  the  thirteenth 
condition  of  the  policy,  and  holding  that  the  company  was 
estopped  by  its  provisions  from  insisting  on  the  bar  of  the 
eighth  condition,  above  quoted.  The  thirteenth  condition  is 
as  follows:  — 

"  Whether  the  insured  reside  in  Ohio  or  elsewhere,  this  pol- 
icy is  issued  subject  to  the  following  named  section  of  the  Ohio 
Revised  Statutes:  *  Section  3626.  All  companies,  after  having 
received  three  annual  premiums  on  any  policy  issued  on  the 
life  of  any  person  in  this  state,  are  estopped  from  defending, 
upon  any  other  ground  than  fraud,  against  any  claim  arising 
upon  such  policy  by  reason  of  any  errors,  omissions,  or  mis- 
statements of  the  assured  in  any  application  made  by  such 
assured  on  which  the  policy  was  issued,  except  as  to  age.'  " 

It  was  conceded  that  the  three  annual  premiums  were  paid 
by  plaintiff's  intestate,  and  if  the  learned  president  of  the 
common  pleas  was  right  in  his  construction  of  the  thirteenth 
condition,  the  company  was  estopped  from  enforcing  the  bar 
of  the  eighth  condition  of  the  policy  in  this  case;  but  we  are 
of  opinion  that  he  was  mistaken  as  to  the  scope  and  efTect  of 
the  thirteenth  condition.  In  our  opinion,  it  has  no  effect 
whatever  on  the  eighth  condition. 

The  condition  in  question  is  not  as  clearly  expressed  as  it 
might  have  been,  and  its  meaning  is  furtlier  obscured  by  the 
omission  of  a  comma  after  the  words  "  such  policy."  For- 
merly, it  was  unusual  to  punctuate  legislative  acts  and  deeds, 
but  in  construing  them  the  courts  always  read  them  with  such 
stops  as  gave  effect  to  the  whole:  4  I.  R.  65.  It  is  well  settlt^d 
that  neither  punctuation  nor  the  absence  of  points  is  to  be 
seriously  regarded  in  the  construction  of  statutes.  It  was  in- 
tended by  the  condition  under  consideration  that  the  comp;niy, 
after  having  received  three  annual  premiums,  should  be  es- 
topped from  defending,  etc.,  on  the  ground  that  errors,  omis- 
sions, or  misstatements  were  made  by  the  assured  in  tlie 
application  on  which  the  policy  was  issued,  unless  such  errors, 
omissions,  or  misstatements  were  of  such  a  character  as  to 
amount  to  actual  fraud,  exceping,  however,  misstatements  as 
to  age,  whether  fraudulently  made  or  not.  In  other  wordn, 
the  thirteenth  condition  relates  solely  to  defenses  based  on 
errors,  omissions,  or  misstatements  in  the  application,  and  with 
the  exception  of  errors  or  misstatements  hs  to  age,  it  debars 
the  company  from  defending  on  either  ground,  in  case  the  er- 
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ror,  omission,  or  misstatement  was  inadvertentl}'  or  innocently 
made;  but  it  does  not  prohibit  the  company  from  defending 
on  the  ground  that  the  errors,  omissions,  or  misstatements 
were  fraudulently  made,  or  on  the  ground  that  error  or  mis- 
statement as  to  age  was  actually  made,  whether  fraudulently 
or  not. 

We  find  nothing  in  any  of  the  provisions  of  the  policy  that 
was  intended  to  estop  the  company,  in  any  case  of  suicide, 
from  setting  up  the  bar  to  the  eighth  condition,  except  to  the 
extent  of  the  "  reserve  value  "  of  the  policy,  to  which  refer- 
ence has  already  been  made. 

Judgment  reversed.  

LiFB  Insurance  —  Suicide.  —  Suicide  is  not  recognized  as  a  defense  to  an 
action  upon  a  policy  for  life  insurance,  unless  it  has  been  so  stipulated  in  the 
policy:  Darrmo  v.  Family  Fund  Soc,  116  N.  Y.  537;  15  Am.  St.  Rep.  430, 
and  note  436,  437.  See  extended  note  to  Breasted  v.  Farmers'  L.  dc  T.  Co., 
59  Am.  Dec.  487-497,  upon  the  effect  of  the  suicide  of  aa  assured  on  th« 
right  to  recover  on  a  life  insurance  policy. 


Estate  op  Fesmire. 

[134  Pennsylvania  State,  67.] 

Trustee  not  Liable  for  Losses  Occasioned  by  Bad  Faith  or  Crime  o» 
HIS  Co-trustee.  —  A  trustee  does  not,  by  virtue  of  his  acceptance  of  a 
trust,  become  an  insurer  of  the  trust  funds  against  the  possibility  of 
loss,  nor  a  surety  for  his  co-trustee.  His  undertaking  is  personal,  requir- 
ing of  him  good  faith  and  reasonable  diligence,  and  if  these  requirements 
are  met,  he  is  not  liable  for  losses  occasioned  by  the  bad  faith  or  the 
crimes  of  his  co- trustee. 

Trustee  Liable  for  Embezzlement  of  Trust  Fund  by  his  Cotrustee 
WHEN.  —  Where  two  of  three  trustees  of  a  fund  directed  to  be  invested 
in  good  real  estate  security  put  it  into  the  power  of  a  third  trustee  to 
collect  the  principal  of  a  mortgage  belonging  to  the  trust,  it  is  their  duty 
to  see  that  such  principal  is  properly  reinvested.  And  if  they  neglect 
this  duty,  and  the  money  is,  through  their  neglect,  lost  by  the  embez- 
zlement thereof  by  their  co-trustee,  they  will  be  liable  for  the  loss. 

Trustee  not  Liable  for  Fraud  of  his  Co-trustee  when.  —  Where 
two  of  three  trustees  leave  with  the  third  trustee  securities  belonging  to 
the  trust,  which  he  embezzles,  if  they  have  not  done  or  omitted  to  do 
anything  which  has  contributed  to  render  the  fraud  possible,  they  will 
not  be  responsible  for  its  consequences. 

Co-trustees  Liable  for  Embezzlement  of  Trustee  may  Apply  Proceeds 
of  Securities  Given  Them  by  Him  as  He  Directs. — Where  a 
trustee  who  has  embezzled  trust  funds,  for  a  part  of  which  his  co- 
trustees  are  liable  on  the  ground  of  their  negligence,  puts  in  the  hands 
of  his  co-trustees  such  securities  as  he  has,  confesses  judgment  in  their 
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favor  for  the  amonnts  embezzled,  and  directs  that  the  inoneya  to  be 
collected  from  such  aecuritiea  shall  be  appropriated  to  the  payment  of 
the  amonnt  for  which  the  co-trustees  are  liable,  they  have  the  right  to 
apply  it  as  he  has  directed. 

The  facts  are  stated  in  the  opinion. 

W.  Horace  Hepburn  and  Theodore  W  Bean,  for  the  ap- 
pellants. 

Charles  Hunsicker  and  James  H.  Shakespeare,  for  the  ap- 
pellee. 

Williams,  J.  The  testator  died  in  May,  1873.  He  directed 
his  executors  to  convert  his  estate,  real  and  personal,  into 
money,  and  as  to  one  third  of  the  proceeds,  to  invest  the  same 
in  "good  real  estate  securities,"  and  pay  the  income  thereof 
f^erai-aniuially  to  his  wife,  Jane  Fesmire,  during  her  natural 
life,  and  after  her  death,  then  over  to  his  children  or  their 
representatives,  absolutely.  He  named  his  executors  in  these 
words:  "I  nominate  and  appoint  my  friend  Josiah  Kerper, 
my  son,  Peter  Fesmire,  and  my  son-in-law  Ephraim  Magargal, 
the  executors  of  this  my  last  will  and  testament."  In  June, 
1875,  the  executors  settled  their  account  in  the  orphans'  court, 
showing  the  performance  of  the  duties  imposed  by  the  will  in 
the  sale  of  the  property  of  the  testator  and  the  appropriation 
of  the  proceeds,  and  that  they  had  ready  for  investment  the 
one  third  of  the  entire  fund,  amounting  to  $7,306.12,  for  the 
purpose  of  raising  an  income  for  the  widow.  This  account 
was  confirmed.  The  fund  in  hand  was  then  invested  in  three 
mortgages,  which,  it  is  conceded,  were  "good  real  estate 
securities,"  and  the  executors  held  these  mortgages  thereafter 
as  trustees  under  the  trust  created  for  Jane  Fesmire  by  the 
terms  of  the  will.  Kerper  lived  near  the  widow,  had  been  the 
trusted  friend  of  the  testator  for  years,  was  in  active  business, 
and  apparently  a  prosperous  man.  Fesmire,  the  son,  lived  in 
another  part  of  the  county,  and  at  a  considerable  distance 
from  the  widow.  Magargal  lived  in  the  state  of  Delaware. 
Both  were  farmers,  in  moderate  circumstances,  living  on  and 
cultivating  their  farms.  Neither  of  them  was  able  to  attend 
to  the  collection  of  the  interest  on  the  mortgages  and  its  pay- 
ment to  the  widow,  without  considerable  inconvenience  and 
expense.  The  mortgages  were  therefore  left  in  the  custody  uf 
Kerper,  as  the  one  of  their  number  most  conveniently  situated 
and  best  qualified  to  act  in  the  premises,  and  he  undertook  to 
collect  and  pay  over  the  interest.     For  about  ten  years  he  dis- 
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charged  the  duty  faithfully,  and  made  prompt  payment  of  the 
interest  collected.  In  October,  1885,  he  failed  to  pay  the 
interest  falling  due,  and  the  widow  at  once  made  complaint 
to  Fesmire  and  Magargal.  They  gave  the  subject  prompt 
attention,  and  soon  learned,  to  their  great  surprise,  that 
Kerper  had  attempted  to  embezzle  the  proceeds  of  all  the 
mortgages,  and  was  in  failing  circumstances.  They  at  once 
began  proceedings  to  remove  Kerper  from  the  trust,  and  to 
recover  the  trust  funds.  The  widow  is  now  endeavoring  to 
hold  them  responsible  for  the  interest  which  the  money  em- 
bezzled by  Kerper  should  have  earned  if  he  had  not  gotten 
it  into  his  own  hands,  and  the  court  below  held  that  they  were 
liable  to  her  for  it,  although  no  part  of  it  has  ever  come  into 
their  hands.  It  is  from  this  ruling  that  the  appeal  in  this 
case  was  taken. 

The  general  rule  in  relation  to  the  liability  of  co-trustees  is 
well  settled  in  this  state.  They  are  responsible,  ordinarily,  for 
their  own  acts  and  omissions,  but  not  for  those  of  their  associ- 
ates. So  an  executor  will  not  be  liable  for  a  devastavit  com- 
mitted by  his  co-executor,  unless  he  has  contributed  in  some 
manner  to  it:  Brightly's  Equity,  359.  The  statement  of  the 
rule,  by  Coulter,  J.,  in  Hall  v.  Boyd,  6  Pa.  St.  270,  is  referred  to 
by  several  of  the  later  cases  as  the  best  statement  of  the  rule  to 
be  found  in  our  books,  and  it  is  cited  with  approval  so  recently 
as  Wilson^s  Appeal,  1 15  Pa.  St.  95.  It  is,  in  substance,  that  the  act 
of  one  of  several  executors  in  relation  to  the  testator's  goods,  as 
in  making  sale,  delivering  possession,  or  receipt  of  the  price,  is 
the  act  of  all,  as  all  have  authority  to  do  the  act;  but  each  is  liable 
individually  no  further  than  assets  have  come  to  his  hands,  ex- 
cept for  his  own  fraud  or  negligence.  It  may  be  necessary  for 
trustees  to  join  in  executing  receipts  for  money  in  many  cases, 
but  the  fact  that  they  do  so  join  is  not  conclusive  evidence  that 
tliey  are  jointly  liable;  for  in  the  absence  of  fraud  and  negli- 
gence, each  will  be  held  liableonly  for  what  he  actually  receives: 
StelUs  Appeal,  10  Pa.  St.  149;  Wilson's  Appeal,  115  Pa.  St.  95. 
The  law  requires  of  a  trustee  fidelity  to  the  trust,  and  the 
exercise  of  the  same  measure  of  diligence  that  a  man  of  ordi- 
nary prudence  may  be  expected  to  exercise  in  the  care  of  his 
own  property  under  the  same  circumstances:  Jones's  Appeal, 
8  Watts  &  S.  143;  42  Am.  Dec.  281.  A  trustee  does  not  be- 
come, by  virtue  of  his  acceptance  of  the  trust,  an  insurer  of 
the  trust  funds  against  the  possibility  of  loss,  nor  a  surety  for 
his   co-trustee.     His  undertaking  is  personal,  and  requires  of 
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lim  good  faith  and  reasonable  diligence.  If  these  require- 
ments are  met,  he  is  not  liable  for  losses  occasioned  by  the  bad 
faith  or  the  crimes  of  his  co-trustees.  The  appellants  must  be 
judged  by  this  standard. 

The  trust  funds  in  this  case  were  invested  in  three  mort- 
gages. One  of  these  was  for  $4,000,  one  for  $2,500,  and  one 
for  $806.12,  to  which  we  will  refer  as  Nos.  1,  2,  and  3,  respect- 
ively. 

In  October,  1883,  Kerper  represented  to  his  co-trustees  that 
the  land  covered  by  mortgage  No.  1  had  been  sold  by  the 
owner,  who  wished  to  pay  the  money,  and  have  the  mortgage 
satisfied  to  enable  him  to  make  title  to  the  purchaser.  He 
stated  at  the  same  time  that  he  had  an  opportunity  to  loan 
the  money  again  on  real  estate  in  Norristown.  At  his  in- 
stance, both  Fesmire  and  Magargal  executed  an  assignment 
of  the  mortgage,  and  left  it  in  his  hands  to  enable  him 
to  satisfy  it.  He  received  the  four  thousand  dollars,  and  in- 
stead of  reinvesting  it,  he  embezzled  it,  but  paid  the  inter- 
est regularly  until  October,  1885,  to  the  widow.  Neither 
Fesmire  nor  Magargal  gave  any  attention  to  the  reinvest- 
ment of  this  money,  and  both  of  them  were  ignorant  of  Ker- 
per's  misconduct,  until  they  discovered  it  after  notice  from 
the  widow  that  she  had  not  been  paid  the  interest  due  her  in 
October,  1885.  During  the  two  years  intervening,  Kerper 
was  in  active  business  and  in  good  repute;  and  as  he  paid  the 
interest  punctually,  there  was  nothing  to  call  the  attention  of 
the  appellants  to  this  subject.  But  when  they  put  it  in  Ker- 
per's  power  to  collect  the  money  on  the  mortgage,  it  became 
their  duty  to  see  that  it  was  again  invested  in  ''  good  real 
estate  security";  and  if  they  had  not  neglected  this  duty,  tlie 
loss  would  not  have  been  sustained.  They  did  neglect  it. 
The  embezzlement  was  made  possible  beause  they  neglected  it, 
and  their  liability  grows  out  of  their  negligence.  We  think 
the  learned  judge  of  the  court  below  was  right  in  holding  them 
liable  for  the  loss  of  the  proceeds  of  mortgage  No.  1. 

An  examination  of  mortgage  No.  2  disclosed  the  fact  that 
Kerper  had  received  the  money  due  upon  it,  and  attempted  to 
satisfy  it  by  his  individual  receipt.  He  never  consulted  his  co- 
trustees in  regard  to  the  satisfaction  of  this  mortgage,  and  when 
they  discovered  what  he  had  attempted  to  do,  they  promptly 
disavowed  his  act,  and  began  proceedings  for  the  enforcement 
of  the  lien  and  the  collection  of  the  money,  which  are  still 
pending.     If  the  money  is  collected,  it  will  be  their  duty  to  see 
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to  its  investment  at  interest,  as  required  by  the  will.  If  it  is 
not  collected  because  of  the  fraud  of  Kerper,  they  have  neither 
done  nor  omitted  to  do  anything  which  has  contributed  to 
render  that  fraud  possible,  or  which  can  make  them  responsi- 
ble for  its  consequences. 

Precisely  the  same  thing  is  true  of  mortgage  No.  3.  The 
appellants  knew  nothing  of  Kerper's  effort  to  get  the  money 
due  upon  it  into  his  hands,  until  they  learned  it  in  the  course 
of  their  investigations  in  the  fall  of  1885.  It  was  a  circum- 
stance they  had  no  reason  to  anticipate,  and  they  are  charge- 
able with  no  negligence  in  regard  to  it.  The  arrangement 
under  which  these  mortgages  were  left  in  the  possession  of 
Kerper,  and  he  authorized  to  receive  the  interest  upon  them 
for  the  benefit  of  the  widow,  was,  in  the  light  of  all  the  circum- 
stances that  led  to  it,  a  reasonable  and  proper  one.  For  ten 
years  it  was  a  satisfactory  one.  It  is  not  now  alleged  that  it 
was  improvidently  made,  or  that  suffering  the  securities  to  re- 
main in  the  hands  of  their  co-trustee,  who,  equally  with  them- 
selves, was  entitled  to  their  custody,  was  an  act  of  negligence 
on  the  part  of  the  appellants.  There  is,  therefore,  no  reason 
for  holding  them  personally  liable  for  Kerper's  embezzlement, 
or  his  attempt  to  embezzle  the  proceeds  of  mortgage  No.  3. 

The  wrong  that  has  been  done  has  been  the  work  of  Kerper 
alone,  so  far  as  mortgages  Nos.  2  and  3  are  concerned.  As  to 
No.  1,  the  appellants  put  it  in  his  power  to  satisfy  the  mort- 
gage, and  take  the  proceeds  into  his  own  hands;  and  then 
they  neglected  to  perform  the  duty  which  the  will  imposed, 
viz.,  to  see  to  its  investment  in  good  real  estate  securities. 
Because  of  this  neglect,  they  are  liable  for  the  amount  of  mort- 
gage No.  1.  Their  duties  as  trustees  require  them  to  be  vi- 
gilant and  active  in  their  efforts  to  recover  on  mortgage  No.  2, 
and  to  convert  into  money  the  securities  received  from  Kerper 
for  the  purpose  of  indemnifying  them  against  his  embezzle- 
ments. They  must  use  due  diligence  to  restore  the  trust  funds, 
and  provide  an  income  for  the  widow;  but  they  cannot  be  com- 
pelled to  pay  out  money  which  they  never  received,  and  for 
the  loss  of  which  they  are  not  accountable. 

A  question  is  raised  over  the  contract  between  Kerper  and 
the  appellants,  bearing  date  March  31,  1886.  When  charged 
with  his  embezzlements,  Kerper  put  such  securities  as  he  had 
in  the  hands  of  his  co-trustees;  and  by  the  contract  between 
himself  and  them,  he  directed  in  what  manner  the  money 
obtained  on  the  securities  should  be  applied.     The  order  of 


April,  1890.]     Crew  v.  Bradstreet  Company.  681 

application  was,  first,  to  the  payment  of  the  four  tliousand  <.lol- 
lars  received  on  mortgage  No.  1,  which  was  wholly  lost  to  the 
trust  unless  it  could  be  realized  from  the  securities  which  he 
turned  over  under  the  terms  of  this  contract;  next,  to  tlie 
payment  of  the  amount  of  mortgage  No.  3,  which  had  been 
received  by  him  as  the  result  of  legal  proceedings  taken  for 
its  collection;  last,  to  the  payment,  either  to  the  trustees  or 
to  the  mortgagor,  if  compelled  to  pay  the  mortgage  by  virtue 
of  the  proceedings  now  pending,  of  the  amount  of  mortgage 
No.  2.  As  these  securities  were  furnished  by  Kerper,  he  had 
a  right  to  direct  their  appropriation.  In  the  exercise  of  that 
right  he  seems  to  us  to  have  acted  properly,  and  to  have  been 
just  to  his  co-trustees,  without  the  least  unfairness  towards  hi.*} 
cestui  que  trust.  The  wrong  done  by  him  was  in  the  attempt 
to  embezzle  the  entire  fund,  which,  as  trustee,  it  was  his  duty 
to  protect.  The  contract  of  March  31,  1886,  was  an  effort  to 
make  amends  for  this  wrong,  and  restore  the  fund,  as  far  as 
the  securities  would  reach;  and  the  appellants  have  a  right 
to  apply  the  moneys  received  upon  them  in  accordance  with 
the  terms  of  the  contract. 

The  decree  is  reversed,  and  record  remitted,  with  directions 
to  restate  the  account  in  accordance  with  this  opinion. 

Trusts  and  Trustees  —  Liability  op  Trustee  for  Acts  of  Co-trus- 
TEB.  —  For  a  discussion  of  the  liability  of  a  trustee  for  the  acts,  defaults,  and 
breaches  of  trust  of  his  co- trustee,  see  note  to  Jones's  Appeal,  42  Am.  Dec 
288-291;  Bruen  v.  Oiikt,  115  N.  Y.  10;  12  Am.  St  Rep.  764,  and  note. 
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Exemptions  from  Liability  for  Negligence,  Contracts  Stipulating 
FOR,  Strictly  Construed.  —  Contracts  stipulating  for  exemption  from 
liability  for  negligence  are  not  favored  by  the  law,  and  in  some  instances, 
as  in  the  case  of  common  carriers,  they  are  prohil)ited  as  against  public 
policy.  In  all  cases,  such  contracts  should  he  strictly  construed,  with 
every  intendment  against  the  party  seeking  their  protection. 

Commercial  Agency  Liable  for  Negligent  Publication  of  Mis.statemkst 
WHEN.  — A  company  doing  business  as  a  commercial  agency  is  liable  to 
a  subscriber  for  injury  occasioned  to  him  by  his  relying  on  a  misstate- 
ment as  to  the  financial  condition  of  a  party,  which  it  negligently  priiit.i 
in  a  book  published  by  it  for  circulation  among  its  subscribers,  not- 
withstanding the  contract  between  such  company  and  the  subscriber 
Btipulates  that  the  company  shall  not  be  liable  for  any  loss  or  injury 
caused  by  the  neglect  or  other  act  of  any  otJicer  or  agent  of  the  company 
in  procuring,  collecting,  and  cummuuicating  such  information,  anJ  thai 


682  Crew  v.  Bradstreet  Company.  [Penn. 

tbe  company  does  not  guarantee  the  correctness  of  such  information, 
when  the  information  furnished  to  the  company  by  its  officers  and  agenta 
is  correct,  but  the  mistake  is  the  blunder  of  the  company  in  erroneously 
printing  it  in  the  book. 

Action  to  recover  damages  for  negligence.  The  book  re- 
ferred to  in  the  opinion  was  purchased  by  the  plaintiffs  from 
the  defendant  for  the  sum  of  one  hundred  dollars.  At  the 
close  of  the  plaintiffs'  testimony,  the  court  granted  a  motion 
for  a  nonsuit.     The  other  facts  are  stated  in  the  opinion. 

Theodore  F.  Jenkins,  for  the  appellants. 

Isaac  S.  Sharp  and  S.  H.  Alleman,  for  the  appellee. 

Paxson,  C.  J.  It  is  not  denied  that  the  book  furnished  the 
plaintiffs  by  the  Bradstreet  Company  contained  a  serious 
error.  The  Union  Refining  and  Manufacturing  Company,  of 
Jersey  City,  was  therein  rated  as  having  six  hundred  thousand 
dollars  capital  actually  paid  in,  whereas  in  fact  that  was 
the  amount  of  its  authorized  capital,  of  which  only  twenty 
thousand  dollars  had  been  paid  in.  This  was  explained  by 
the  Bradstreet  Company  as  a  typographical  error.  The 
plaintiffs  allege  that  on  the  faith  of  the  statement  contained 
in  the  book  they  sold  the  Union  Refining  and  Manufacturing 
Company  a  bill  of  merchandise  amounting  to  $1,457.47,  which 
has  been  wholly  lost  by  reason  of  the  insolvency  of  said 
company.  The  defendants  coitend  that  they  are  protected 
by  the  following  provision  of  their  contract  with  the  plaintiffs: 
"  That  the  said  company  shall  not  be  liable  for  any  loss  or 
injury  caused  by  the  neglect  or  other  act  of  any  officer  or 
agent  of  the  company  in  procuring,  collecting',  and  communi- 
cating said  information;  that  the  said  company  does  not 
guarantee  the  correctness  of  the  said  information,"  etc. 

Contracts  against  liability  for  negligence  are  not  favored  by 
the  law.  In  some  instances,  such  as  common  carriers,  they 
are  prohibited  as  against  public  policy.  In  all  cases,  such 
contracts  should  be  construed  strictly,  with  every  intend- 
ment against  the  party  seeking  their  protection.  This  contract 
provides  for  exemption  from  the  negligence  of  the  officers  and 
agents  of  the  company,  but  not  from  its  own.  We  think  the 
fair  and  reasonable  construction  of  it  is,  that  the  com  pan  v 
eliould  not  be  liable  for  the  mistakes  of  those  who  collect  and 
impart  the  information.  Thus  if  the  company  had  been 
informed  by  the  person  who  gave  them  the  report  as  to  tlio 
Union  Refining  and  Manufacturing  Company  that  it  had  six 
iivmdred  thoiiisapd  dollars  of  paid-up  capital,  and  this  state- 
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ment  had  been  furnished  as  received,  we  think  the  defendants 
would  not  have  been  responsible.  Information  as  to  the 
financial  standing  of  individuals,  firms,  and  corporations  is 
sometimes  diflBcult  to  procure,  and  cannot  in  all  instances  bo 
entirely  accurate.  It  is  a  delicate  inquiry  always,  and  involves 
the  employment  of  a  large  number  of  agents  scattered  over 
a  wide  extent  of  country.  In  some  instances  the  information 
furnished  may  not  only  be  erroneous,  but  willfully  false,  to 
gratify  the  private  malice  of  the  informant  against  the  subject 
of  the  inquiry.  The  contract  referred  to  was  evidently  in- 
tended to  protect  the  company  from  the  consequence  of  errors, 
from  whatever  cause,  in  the  collection  and  transmission  of 
such  information  by  its  agents.  Hence  if  the  company  com- 
municates such  information  as  it  was  received,  it  may  well 
claim  protection  under  the  contract,  even  though  such  infor- 
mation should  subsequently  appear  to  have  been  erroneous. 
Its  duty  is  to  give  the  information  which  it  receives,  in  good 
faith,  to  its  customers,  or  to  those  who  apply  for  it.  In  this 
case,  however,  the  contention  is,  that  the  report  made  to  the 
company  by  its  agent  was  correct,  and  that  the  mistake  was 
the  blunder  of  the  company  in  having  it  erroneously  printed 
in  its  July  book.  This  book  was  certainly  issued  by  the  com- 
pany; it  cannot  be  sr'd  to  be  the  act  of  any  particular  officer  or 
agent,  as  would  be  the  sending  of  information  as  to  the  standing 
of  a  particular  individual,  or  by  the  transmission  of  such  infor- 
mation by  a  clerk,  in  the  course  of  his  routine  duties,  to  a  sub- 
scriber or  customer.  The  contract  was  against  the  negligence 
of  particular  officers  or  agents,  not  against  the  negligence  of  the 
company  as  such.  It  was  certainly  negligence  on  the  part  of 
the  company  to  issue  a  book  containing  such  a  gross  error; 
not  the  error  of  the  agent  who  furnished  the  information,  —  for 
he  furnished  it  truly,  —  but  of  the  company  in  sending  it  out 
falsely. 

It  was  urged,  however,  that  the  Bradstrcet  Company,  if 
liable  at  all,  were  only  so  as  guarantors,  and  that  as  the 
plaintiffs  had  commenced  no  suit  against  the  refining  com- 
pany, they  are  not  entitled  to  recover  against  the  defendant 
in  this  action.  We  need  not  discuss  this  proposition,  in  view 
of  the  evidence  that  the  refining  company  is  insolvent. 

The  judgment  is  reversed,  and  a  veiiire  facias  de  novo 
awarded.  

Contracts  Limiting  Liability  for  Negligence.  —  A  carrier  cannot 
limit  its  lialiility  for  negligence  hy  entering  into  a  contract  to  that  effect: 
AlalKima  etc.  R.  R.  Co.  v.  Thomas,  89  Ala.  294;  18  Am.  St.  Rep.  119,  and  note. 
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Whitaker  v.  Richards. 
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Boin>  SiGWED  BT  Part  or  Sureties  Named  in  It  Binds  Those  Who 
Sign  when.  —  Where  part  only  of  the  sureties  named  in  a  bond  execute 
it,  those  who  do  execute  it  will  be  bound,  unless  they  sign  it  upon  con- 
dition that  they  are  not  to  be  bound  unless  the  other  sureties  named 
therein  also  sign  it. 

Bond  Prepared  for  Two  Partners,  but  Signed  by  One  only.  Binds 
Him  when.  —  Where  a  bond  is  prepared  for  two  partners,  but  is  signed 
by  one  only,  with  the  expectation,  but  not  upon  the  condition,  that  it 
will  be  signed  by  the  other,  the  partner  who  signs  will  be  bound. 

Assumpsit  upon  a  bond  of  indemnity.  Plea,  non  assumpsit. 
There  was  a  verdict  and  judgment  for  the  plaintiffs,  and  the 
defendants  appealed.     Other  facts  are  stated  in  the  opinion. 

John  G.  Johnson  and  G.  Harry  Davis,  for  the  appellants. 
Josiah  R.  Adams,  for  the  appellees. 

Paxson,  C.  J.  The  weak  spot  in  the  defense  set  up  below 
is  to  be  found  in  the  fact  that  there  was  no  evidence  to  show 
that  when  Watson  signed  the  bond  in  controversy  he  did  so 
upon  the  condition  that  he  was  not  to  be  bound  unless  his 
partner,  Gillingham,  also  signed  it.  The  defendants  con- 
tended that  the  bond  was  intended  to  bind,  not  only  the  firm 
of  Watson  and  Gillingham,  of  which  firm  Watson  was  a  mem- 
ber, but  that  it  was  also  contemplated  that  Mr.  Magee  should 
sign  as  a  co-surety.  The  bond  sets  forth  the  name  of  Alex- 
ander T.  Richards  as  principal,  and  of  "  R.  J.  Watson  and 
F.  C.  Gillingham,  trading  as  Watson  and  Gillingham,"  as 
sureties,  but  there  is  no  mention  of  Magee's  name;  and  so 
far  as  his  alleged  omission  to  sign  is  concerned,  the  defense, 
under  all  the  authorities,  is  without  merit. 

We  have  no  occasion  to  go  outside  of  our  own  state  for  au- 
thority upon  this  question.  Sharp  v.  United  States,  4  Watts, 
21,  28  Am.  Dec.  676,  was  the  case  of  a  bond  given  in  pursu- 
ance of  an  act  of  Congress  which  required  that  it  should  be 
executed  by  two  or  more  sureties.  It  was  signed  by  one 
surety  only.  He  had  a  right  to  suppose  the  bond  would  be 
executed  in  accordance  with  the  act  of  Congress,  and  it  was 
held  that  there  could  be  no  recovery  against  him  alone.  In 
Fertig  v.  Bucher,  3  Pa.  St.  308,  the  party  who  executed  the 
bond  expressly  stipulated  that  it  should  not  be  delivered 
until  twelve  names  had  been  obtained  to  it,  and  the  agent  of 
the  obligee  so  promised;  it  was  held  that  the  bond  remained 
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in  the  hands  of  the  agent  as  an  escrow,  and  until  the  condi- 
tion was  performed  there  could  not  be  a  valid  delivery  of  it. 
In  Keyser  v.  Keen,  17  Pa.  St.  327,  the  bond  was  prepared  for 
six  persons  to  sign,  but  was  executed  by  five  only.  It  was 
found  in  the  possession  of  the  obligee,  and  it  was  held  that  it 
was  not  to  be  implied  that  it  was  incomplete,  and  not  binding 
on  those  who  executed  it.  Grim  v.  School  Directors,  51  Pa.  St. 
219,  was  the  case  of  a  joint  and  several  bond  prepared  for 
signatures  by  four  persons  named,  but  signed  by  three  only. 
The  absence  of  the  signature  of  the  third  was  held  not  to  be 
a  defense  against  payment  by  the  three.  To  the  same  point 
is  Simpson  v.  Bovard,  74  Pa.  St.  354.  Wnrfel  v.  Frantz,  76 
Pa.  St.  88,  and  Keener  v.  Crago,  81^  Pa.  St.  166,  are  upon  all 
fours  with  Fertig  v.  Bucher,  3  Pa.  St.  308.  There  was  an  ex- 
press stipulation  that  the  bond  was  not  to  be  delivered  until 
all  had  signed. 

The  evidence  shows  that  it  was  the  intention  of  Watson  to 
bind  his  firm,  as  sureties,  when  he  went  to  execute  the  bond. 
He  expected  to  sign  the  firm  name  for  that  purpose,  but  was 
told  that  the  members  of  the  firm  must  sign  their  individual 
names.  As  the  bond  was  under  seal,  his  signature  would  have 
bound  himself,  but  not  his  firm.  He  signed  his  own  name, 
with  the  expectation  that  his  partner  would  also  sign.  For 
some  reason  he  omitted  to  do  so.  Does  the  fact  that  Watson 
expected  his  partner  to  execute  the  bond,  and  that  the  firm 
should  thus  be  held,  relieve  him  from  liability?  We  think 
not.  He  made  no  such  stipulation  or  condition  at  the  time. 
He  might  have  done  so,  and  thus  have  protected  himself,  un- 
der the  authority  of  Fertig  v.  Bucher,  3  Pa.  St.  308.  and  the 
other  cases  cited.  When  a  man  signs  the  firm  name  to  an 
instrument  under  seal,  he  always  expects  to  bind  his  firm. 
But  he  does  not  do  so.  He  binds  only  himself.  The  fact 
that  he  intended  and  expected  that  his  partners  should  be 
bound  equally  with  himself  has  never  been  held  to  relieve 
him  from  individual  liability.  In  wliat  respect  does  this  case 
differ  in  principle?  And  is  not  Watson  in  the  precise  condi- 
tion as  if  he  had  signed  the  firm  name  to  this  bond,  intending 
to  bind  his  firm,  yet  only  binding  himself?  The  argun)ent  of 
the  learned  counsel  for  the  defendants,  while  ingenious  and 
plausible,  has  failed  to  satisfy  us  that  the  court  below  com- 
mitted error,  either  in  admitting  the  bond  in  evidence  or  ia 
the  answers  to  points. 

Judgment  affirmed. 


686  Shultz  t?.  Wall.  [Penn, 

Effect  of  Instrttment  Signed  by  Part  only  of  Those  Named  thereiw 
A3  Persons  to  be  Bound  by  its  Provisions.  —  As  to  the  validity  and 
binding  eflFect  of  a  bond  which  is  not  signed  by  all  who  were  expected  io  sign 
it,  see  extended  note  to  5/ta?y  v.  United  States,  28  Am.  Dec.  679-681 ;  Ward  v. 
Chui-n,  18  Gratt.  801;  98  Am.  Dec.  749,  and  note;  Nash  v.  Fugatt,  32  Gratt. 
595;  34  Am.  Dec.  780. 

Partnership  —  Bond  Executed  by  One  Partner.  — A  partner  execut- 
ing a  bond  purporting  to  bind  the  firm,  but  signing  his  name  only  thereto, 
binds  himself,  but  not  his  partners:  WUliama  v.  Hodgson,  2  Har.  &  J.  474;  3 
Am.  Dec.  563. 
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Innkeeper  w  Bound  to  Pay  for  Goods  Stolen  in  his  House  from  a 
Guest,  unless  stolen  by  the  servant  or  companion  of  the  guest;  and  how- 
ever vigilant  the  landlord  may  have  been,  he  is  responsible  to  the  party 
losing  the  property. 

Conduct  of  Guest  Contributing  to  his  Loss  is  Always  Defense.  — The 
conduct  of  a  guest  of  an  inn,  whether  voluntary  or  negligent,  contribut- 
ing to  his  loss,  is  always  a  defense  in  an  action  against  the  innkeeper 
to  recover  for  property  lost  or  stolen  in  the  inn;  and  the  guest's  failure 
to  deposit  valuables  in  a  safe  place  provided  for  the  purpose  by  the  land- 
lord, after  being  notified  so  to  do,  and  his  neglect  to  make  use  of  suffi- 
cient fastenings  provided  for  the  security  of  the  room  from  wliich  they 
are  stolen,  constitute  evidence  of  contributory  negligence  on  his  part. 

Notice  that  Place  for  Deposit  of  Valuables  in  Hotel  has  been  Pro- 
vided. —  The  provisions  of  the  Pennsylvania  act  in  regard  to  the  places 
where  notices  that  a  place  of  deposit  for  valuables  of  guests  in  hotels  has 
been  provided  shall  be  posted  may  be  said  to  be  mandatory  in  the  sense 
that,  as  they  amount  to  constructive  notice,  they  must  be  strictly  com- 
plied with,  if  constructive  notice  is  relied  on;  but  if  notice  in  fact  be 
proved,  then  these  provisions  become  immateriaL 

Jurors  are  not  Bound  to  Believe  an  Incredible  Story,  even  though 
oo  witness  contradicts  it;  and  where  the  circumstances  surroumling  a 
theft  from  the  room  of  a  guest  in  a  hotel  indicate  that  it  could  not  have 
occurred  if  he  had  fastened  the  door,  the  question  of  contributory  negli- 
gence should  be  submitted  to  the  jury,  notwithstanding  his  testimony 
that  he  did  fasten  the  door  is  uncontradicted. 

Trespass  to  recover  a  sum  of  money  alleged  to  have  been 
stolen  from  the  plaintiff  while  a  guest  in  the  defendant's 
hotel.     The  facts  are  stated  in  the  opinion. 

/.  N.  Wynn,  Archibald  M.  Holding,  and  R,  E.  Monaghan^  for 
the  appellant. 

H.  H.  Gilkysonj  for  the  appellee. 

Mitchell,  J.  As  long  ago  as  Chancellor  Kent's  day,  it 
was  said:  "  The  responsibility  of  an  innkeeper  for  the  horse  or 
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goods  of  his  gTiest  ....  has  been  a  point  of  much  discus- 
Bioa  in  the  books":  2  Kent's  Com.  592.  The  common-law 
rule,  as  established  in  Calye's  Case,  8  Rep.  63,  was,  that 
the  innkeeper  was  bound  absolutely  to  keep  safe  the  goods  of 
his  guest,  deposited  within  the  inn;  and  Kent,  after  consider- 
ing the  cases,  lays  it  down  that  "  an  innkeeper,  like  a  common 
carrier,  is  an  insurer  of  the  goods  of  his  guest":  2  Kent's 
Cora.  594.  The  subject  is  also  learnedly  discussed  in  the 
note  to  Calye's  Case,  1  Smith's  Lead.  Cas.  197,  and  the  notes 
to  Coggs  v.  Bernard^  1  Smith's  Lead.  Cas.  307,  where  the 
learned  American  annotators  sum  up  the  rule  in  the  following 
form:  "An  innkeeper  is  answerable  for  all  losses  happening 
to  the  goods  of  travelers  becoming  his  guests,  except  such 
losses  as  are  caused  by  the  act  of  God  or  the  public  enemies, 
or  by  the  conduct  of  the  guest  himself,  or  his  servant,  or  the 
companion  whom  he  brings  with  him." 

The  learned  counsel  for  the  appellant  has  presented  us  a 
strong  array  of  authorities  to  show  that  the  true  foundation  of 
the  rule  as  administered  in  the  later  cases,  both  in  England 
and  many  of  our  sister  states,  is  the  negligence  of  the  inn- 
keeper, and  the  only  difference  between  the  innkeeper  and 
ordinary  bailees  is,  that  a  loss  is  prima  facie  proof  of  the  inn- 
keeper's negligence,  and  throws  upon  him  the  burden  of  dis- 
proving it.  If  the  question  were  open,  it  might  be  interesting 
to  examine  how  far  the  desire  to  fix  the  exact  limits  of  the 
liability,  by  resting  it  on  something  more  definite  than  public 
policy,  has  led  to  modification  of  the  severity  of  the  common- 
law  rule.  Conceding  negligence  to  be  the  foundation,  we  must 
logically  concede  the  desired  result,  that  if  the  innkeeper  shows 
by  satisfactory  proof  that  he  took  due  care,  he  is  absolved 
from  liability.  For  my  own  part,  I  apprehend  that  the  lia- 
bility, like  that  of  a  common  carrier,  rested  on  the  surrender 
of  the  owner's  possession  and  control  of  his  goods,  and  pul)lic 
policy,  which,  for  the  protection  of  the  owner,  under  such  cir- 
cumstances, precluded  every  excuse  for  not  restoring  the  goods 
to  the  owner,  except  such  as  were  the  result  of  vis  major,  the 
act  of  God,  or  the  public  enemies,  which  would  be  notorious, 
and  could  not  be  fraudulently  pretended. 

But  the  rule,  whatever  its  foundation,  is  no  longer  open  to 
question  in  this  state.  In  Ilouser  v.  Tully,  62  Pa.  St.  92,  1 
Am.  Rep.  890,  the  common-law  liability  was  laid  down  by 
Williams,  J.,  in  the  following  emphatic  terms:  *'His  ropponsi- 
bility  extends  to  all  his  servants  and  domestics,  and  to  all  the 
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goods  and  moneys  of  his  guest  which  are  placed  within  the 
inn;  and  he  is  bound,  in  every  event,  to  pay  for  them  if 
stolen,  unless  they  were  stolen  by  a  servant  or  companion  of 
the  guest."  The  learned  counsel  for  appellant  has  distin- 
guished this  case  very  carefully  and  accurately  upon  the  facts, 
and  claims  that  the  enunication  of  the  general  rule  above 
quoted  was  not  really  necessary  to  the  decision  of  the  case 
actually  before  the  court,  and  that  it  is  therefore  only  dictum. 
If  the  case  stood  alone,  there  would  be  good  ground  for  the 
claim,  and  we  might  be  required  now  to  re-examine  the  foun- 
dation and  merits  of  the  rule  announced.  But  in  Walsh  v.  Por- 
terfield,  87  Pa.  St.  376,  the  former  case  was  distinctly  affirmed 
in  all  the  breadth  of  the  opinion.  The  judge  below  had 
charged  the  jury  that  "  at  common  law  a  hotel-keeper  or  inn- 
keeper was  liable,  at  all  events,  for  the  goods  and  baggage  of 

his  guests That  law  is  the  same  to-day It  was 

in  fact  insuring,  as  it  were,  the  safety  of  the  property  of  guests; 
and  it  was  immaterial,  if  a  loss  occurred  or  property  was 
stolen  whilst  the  guest  was  in  the  hotel,  by  whom  it  was  stolen, 
unless  it  was  by  the  guest's  own  servant,  or  a  fellow-guest  of 
the  party  who  was  robbed,  or  the  negligence  of  the  guest;  and 
however  vigilant  the  landlord  might  have  been,  he  was  re- 
sponsible to  the  party  losing  the  property'.  That  was  the  com- 
mon-law liability.  He  was  practically  an  insurer  of  the 
safety  of  the  property  whilst  the  guest  remained  in  his  house." 
It  was  assigned  for  error  that  this  charge  was  too  broad,  and 
eminent  counsel  argued  there,  as  here,  that  the  real  founda- 
tion of  the  rule  is  the  negligence  of  the  landlord  or  his  ser- 
vants. But  this  court,  in  affirming  the  judgment,  said:  "  We 
adhere  to  the  statement  of  the  law  as  laid  down  by  our  late 
brother  Williams  in  Houser  v.  Tully,  62  Pa.  St.  92,  1  Am. 
Rep.  390,  as  to  the  extent  and  character  of  the  liability  of  inn- 
keepers for  the  goods  of  their  guests.  An  innkeeper  is  bound 
to  pay  lor  goods  stolen  in  his  house  from  a  guest,  unless  stolen 

by  the  servant  or  companion  of  the  guest The  learned 

judge  below,  in  his  charge  to  the  jury,  evidently  adopted  this 
case  as  his  chart,  and  there  is  no  error  in  his  instructions  upon 
the  law."  After  this  deliberate  affirmance  of  the  common-law 
rule,  in  a  case  where  it  was  applied,  and  the  correctness  of  the 
instruction  distinctly  assigned  for  error,  we  must  regard  the 
rule  as  settled. 

The  learned  judge,  therefore,  was  right  in  the  general  in- 
struction he  gave  the  jury  as  to  the  foundation  of  the  plaintiff's 
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case.  In  the  press  of  the  trial,  however,  the  defense,  unfortu- 
nately, did  not  receive  the  same  consideration.  Neither  the 
question  of  contributory  negligence,  nor  the  effect  of  the  stat- 
ute of  1855,  was  presented  to  the  jury  as  it  should  have  lieeii. 

Volenti  non  fit  injuria,  and  conduct  of  the  plaintiff  contrib- 
uting to  the  loss,  whether  voluntary  or  negligent,  is  always  a 
defense.  This  principle,  though  not  very  clearly  enunciated, 
was  applied  to  the  liability  of  an  innkeeper,  even  in  Calye'a 
Case,  1  Smith's  Lead.  Cas.  197,  where  the  first  resolution  was, 
that  if  the  horse  was  put  to  pasture  at  the  guest's  request,  and 
stolen,  the  innkeeper  was  not  liable;  and  the  eighth  (8  Rep. 
63),  that  if  the  innkeeper  requires  his  guest  to  put  his  goods 
in  such  a  chamber  under  lock,  and  the  guest  leave  them  in  an 
outer  court,  and  they  are  stolen,  the  innkeeper  shall  not  be 
liable.  And  however  it  might  have  been  in  the  days  of  good 
Queen  Bess,  when  Calyces  Case,  1  Smith's  Lead.  Cas.  197,  was 
decided,  and  when  the  length  of  his  wine  bill  might  have  been 
deemed  sufficient  consideration  for  the  duty  of  an  innkeeper 
to  take  care  of  his  guest,  drunk  or  sober,  it  is  now  held  in  our 
own  case  of  Walsh  v.  Forterficld,  87  Pa.  St.  376,  that  intoxica- 
tion is  no  excuse  for  the  negligence  of  a  guest  which  contrib- 
utes to  his  loss. 

The  evidence  in  the  present  case  leaves  the  circumstances 
of  the  robbery  in  some  degree  of  mystery.  According  to  the 
plaintiff 's  story,  he  locked  and  bolted  his  chamber  door  on 
going  to  bed,  and  found  it  open  on  waking  in  the  morning. 
The  back  outer  door  of  the  hotel  bore  marks  of  violence  with 
a  hammer  or  other  tool;  the  catch  of  the  dead-latch  was 
broken  off,  and  matches  of  a  kind  not  used  in  the  hotel  were 
found  scattered  at  various  points.  All  this  pointed  to  a  bur- 
glary by  outside  parties.  Yet  the  evidence  is,  that  the  plain- 
tiff's bedroom  door  bore  no  marks  of  violence  anywhere;  the 
key  was  in  the  lock,  and  the  transom  window  was  but  a  foot 
high,  and  swung  in  the  middle,  leaving  only  a  space  of  six 
inches,  through  which  no  person  could  possibly  climb.  How, 
then,  did  the  thief  get  in?  There  is  no  theory  which  does  not 
encounter  some  difficulties,  and  the  first  question  that  arises 
in  the  mind  is,  whether  plaintiff  may  not  be  mistaken  in  suj>- 
posing  he  locked  and  bolted  his  door.  The  testimony  is,  that 
though  a  sober  man,  he  was  not  a  total  abstainer,  and  had 
been  drinking  that  evening.  Did  he  get  more  than  bethought, 
and  is  his  recollection  thereby  beclouded?  Or  did  he  lock 
and  l)olt  the  door,  as  he  thinks,  and  did  the  beer  get  him  up 
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again  in  a  confused  condition  of  mind,  and  was  his  open  door 
tlie  result  of  this?  The  other  circumstances  only  add  to  the 
difficulty  of  a  satisfactory  explanation.  The  evidence  in  gen- 
eral, as  already  said,  points  to  a  robbery  by  outside  parties. 
But  the  vest  carefully  folded,  and  laid  between  the  two 
lap-blankets  on  the  hat-rack  in  the  dining-room,  is  hard  to 
reconcile  with  such  a  theory.  Again,  the  evidence  of  Mrs. 
Wall  as  to  the  voices  on  the  porch,  and  of  Rahn  as  to  the  men 
asking  for  plaintiff,  suggest  the  possibility  of  other  parties  in 
company  with  plaintiff,  and  the  loss  of  the  money  before  he 
entered  his  room.  As  already  said,  there  is  no  view  of  the 
evidence  that  does  not  meet  with  some  ditliculty,  and  such 
difficulty  is  always  for  the  jury  to  solve.  Jurors  are  to  exer- 
cise the  same  common  sense  and  judgment  in  the  jury-box 
that  they  do  as  men  in  the  affairs  of  life,  only  with  a  strict  re- 
gard, under  the  direction  of  the  court,  to  the  nature,  relevancy, 
and  weight  of  evidence  upon  both  sides.  They  cannot  base 
verdicts  on  surmise  or  conjecture  without  evidence,  but  they 
are  not  bound  to  believe  an  incredible  story  because  no  wit- 
ness contradicts  it.  It  is  for  them  to  survey  the  whole  case, 
and  say  whether  the  paity  having  the  burden  of  proof  has 
met  it  by  a  satisfactory  preponderance  of  evidence.  The 
learned  judge  below  was  of  opinion  that  there  was  no  suffi- 
cient evidence  of  plaintiff's  negligence  to  be  considered  by  the 
jury;  and  therefore,  though  stating  the  law  correctly  as  to 
such  negligence,  he  limited  the  jury  to  the  consideration  of 
the  single  question  whether  or  not  there  was  a  theft.  In  this 
view  we  are  unable  to  concur.  The  difficulties  in  the  way  of 
the  plaintifif 's  theory,  and  the  general  uncertainty  of  the  entire 
occurrence,  should  have  sent  the  whole  case  to  the  jury  with 
an  affirmance  of  defendant's  second  and  third  points. 

The  evidence  in  regard  to  the  safe,  and  the  notice  to  guests, 
is  not  as  full  or  satisfactory  as  it  might  be,  but  it  was  sufli- 
cient  to  go  to  the  jury.  The  provisions  of  tlie  act  of  May  7, 
1855,  P.  L.  479,  in  regard  to  the  places  where  notices  must  be 
posted,  are  intended  to  secure  knowledge  brought  home  to  the 
guest.  They  may  be  said  to  be  mandatory  in  the  sense  that, 
as  they  amount  to  constructive  notice,  they  must  be  strictly 
complied  with,  if  constructive  notice  is  relied  on;  but  if  notice 
in  fact  is  proved,  then  the  provisions  for  constructive  notice 
become  immaterial.  Defendant  testified  positively  to  having 
called  the  plaintiff's  attention  to  the  notice  at  the  head  of  the 
hotel  register,  though  it  was  probably  not  on  this  particular 
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visit.  Tlie  plaintiff  denied  it.  This  question  should  liavo 
gone  to  the  jury,  for  them  to  determine,  under  all  the  circum- 
stances, the  lapse  of  time  since  plaintiff  saw  the  notice,  if  they 
find  that  he  did  have  his  attention  called  to  it,  the  frequency 
of  his  visits,  and  his  consequent  familiarity  with  the  customs 
of  the  house,  etc.,  whether  he  should  be  treated  as  having  no- 
tice of  the  existence  of  a  safe,  and  if  so,  whether  his  omissioa 
to  avail  himself  of  that  protection,  and  his  carrying  such  an 
amount  of  money  to  his  bedroom,  was  negligence  for  which  he 
must  himself  bear  the  loss. 
Judgment  reversed,  and  venire  de  novo  awarded. 

Innkeepers — Liability  for  Stolen  Goods  of  Guests. — Tlie  law  im- 
poses upon  an  innkeeper  the  extraordinary  liability  of  protectinir  the  goods 
of  his  guests  against  all  losses,  except  such  as  are  occasioned  by  the  act  of 
God,  the  public  enemy,  the  naisconduct  of  the  guest  himself,  or  of  a  friend  lie 
brings  with  him:  O'Brien  v.  Vaiil,  22  Fla.  G27;  1  Am.  St.  Rep.  219,  and  note. 
It  is  not  negligence  for  the  guest  to  retain  $495  on  his  person  while  sU-cping 
in  a  hotel  room,  even  though  the  bolt  could  be  opened  by  a  wire  from  tlie 
outside:  Smith  v,  Wilson,  36  Minn.  'S'.ii;  1  Am.  St.  Rep.  6G9.  Compare  note 
to  Cutler  V.  Bonney,  18  Am.  Rep.  130-130;  note  to  Peltigrew  v.  linriiuin,  G9 
Am.  Dec.  221-226,  as  to  the  liability  of  an  innkeeper  to  his  guest  for  loss  of 
the  latter's  property.  The  innkeeper  must  answer  for  his  guest's  goods 
stolen  from  the  inn:  Clute  v.  Wigjin.t,  14  Johns.  175;  7  Am.  Dec.  448,  and 
note. 

Innkeepers  —  CoNTRiBtrroRY  Negligence  of  Gukst.  — As  to  when  and 
tinder  what  circumstances  the  contributory  negligence  of  a  guest  will  prevent 
ilia  recovery  against  the  innkeeper,  see  note  to  Dunhier  v.  Day,  41  Am.  Repw 
777.  778. 
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flo4  Pennsylvania  State,  J?;.) 
MEcnANic's  Lien,  Subcontrautor  cannot  File,  when. — Where  the 
principal  contractor  for  the  erection  of  a  building  stipulates  in  his  con- 
tract that  he  will,  upon  its  completion,  deliver  the  bnild'rig  to  the  nw.'i'-r, 
free  from  all  liens  and  encuiubrauoes  a  subcontractor  c.umot  file  a  l:.':i 
against  the  building  for  work  done  or  materials  furnislied  by  liim  m  Us 
erection.  The  subcontractor  is  charged  with  knowledge  of  all  the  torms 
and  stipulations  of  the  contract  between  the  owner  and  the  principal 
contractor,  and  is  bound  by  them. 

Scire  facias  upon  a  mechanic's  lien.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  the  defendants  api>ealed. 
Other  facts  are  stated  in  the  opinion. 

S.  B.  Price  and  Lemuel  Amermnn,  for  the  appellants. 

Everett  Warren  and  Edicard  N.  Willard,  for  tlie  appellee. 
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Green,  J,  The  plaintifT,  ScLroeder,  was  a  piijcon tractor 
under  the  principal  contractor,  Ohiisted,  for  the  execution  of 
a  part  of  the  work  of  the  construction  of  a  house  for  the  de- 
fendant Galland.  In  the  contract  between  the  owner  and  the 
principal  contractor,  it  was  expressly  stipulated  that  the  build- 
ing should  be  built,  finished,  and  delivered  over  to  the  owner 
"  free  of  all  liens  and  encumbrances,  or  any  claims  whatever,, 
that  might  arise  under  any  action  of  the  party  of  the  second 
part,  or  his  legal  representatives,  under  this  contract."  And 
again,  it  is  provided  that  the  payments  were  to  be  made  to 
the  party  of  the  second  part,  "  provided  the  wages  of  all  arti- 
sans and  laborers,  and  all  those  employed  by  or  furnishing 
materials  to  the  said  party  of  the  second  part,  on  account  of 
this  contract,  shall  have  been  paid  and  satisfied  ";  and  further,^ 
"  in  case  the  party  of  the  second  part  fails  to  pay  and  satisfy 
all  and  every  legal  claim  and  demand,  as  aforesaid,  against 
the  building,  the  said  party  of  the  first  part  may,  if  he  deems 
proper  so  to  do,  retain  from  the  moneys  due,  if  any,  to  the 
party  of  the  second  part,  enough  to  satisfy  such  claims  and 
demands,  and  if  there  be  not  enough  due  or  coming,  then  the 
said  second  party  covenants  and  agrees  to  pay  the  same. 
Said  second  party  also  agrees  to  pay  subcontractors,  and  par- 
ties furnishing  materials  on  account  of  this  contract,  pro  rata, 
at  each  estimate."  The  owner  seems  to  have  guarded  him- 
self as  well  as  it  was  possible  to  do,  by  these  provisions,  against 
liens,  claims,  demands,  and  liabilities  of  and  to  any  and  all 
other  persons  than  the  principal  contractor.  The  stipulation 
against  liens  is  undoubtedly  obligatory  upon  the  principal 
contractor,  and  so  far  as  he  is  concerned,  no  lien  could  be  filed: 
Long  V.  Caffrey,  93  Pa.  St.  526;  Scheid  v.  Rapp,  121  Pa.  St. 
593. 

The  controlling  question  of  this  case  is.  Can  the  sub- 
contractor file  a  lien  for  the  work  and  materials  done  and 
furnished  by  him,  notwithstanding  the  stipulations  of  the 
principal  contract?  If  he  can,  the  owner,  instead  of  paying 
niiie  thousand  dollars  for  the  completed  house,  according  to 
the  contract,  will  be  obliged  to  pay  therefor  nearly  eleven 
thousand  dollars. 

The  plaintiff  filed  his  lien  as  a  subcontractor  under  Olm- 
sted, whom  he  described  as  contractor,  and  with  whom  he 
contracted.  He  says  in  his  claim  of  lien:  "The  name  of  the 
person  with  whom  Conrad  Schroeder  contracted  is  named 
Charles  Olmsted."     He  also  states  that  the  name  of  the  owner 
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is  Anna  M.  Galland,  the  wife  of  B.  Galland.  He  therefore 
knew  that  he  was  dealing  and  contracting,  not  with  the  owner, 
but  with  one  who  was  a  contractor  for  tlie  construction  of  the 
building.  The  only  connection  between  the  owner  and  this 
subcontractor  was  through  and  by  means  of  the  written  con- 
tract between  the  owner  and  the  principal  contractor.  He 
could  not,  in  such  circumstances,  contract  with  this  person 
without  being  charged  with  notice  of  the  contract  of  the  latter 
with  the  owner,  and,  by  necessary  consequence,  with  notice  of 
all  its  terms  and  stipulations. 

A  subcontractor  for  construction  is  certainly  bound  to  know 
the  kind  of  building  that  is  to  be  erected,  the  materials  of 
which  it  is  to  be  built,  the  price  to  be  paid  for  it,  and  the  man- 
ner and  times  of  payment.  He  cannot,  under  a  contract  for 
the  erection  of  a  building  at  a  cost  of  one  thousand  dollars, 
furnish  work  and  materials  to  the  amount  of  five  thousand 
dollars.  He  cannot  furnish  wood  as  material  for  the  erection 
of  a  building  to  be  built  of  marble  or  stone  or  bricks.  Nor  can 
he  furnish  unsuitable  materials,  even  of  a  kind  demanded  by 
the  contract,  and  entitle  himself  to  a  lien  therefor. 

In  the  case  of  Harlan  v.  Rand,  27  Pa.  St.  511,  we  decided 
that  to  entitle  a  material-man  who  deals  with  the  contractor 
to  have  his  lien,  he  must  furnish  materials  suitable  for  the 
building,  and  apparently  adapted  to  it.  There  the  contractor 
made  a  contract  with  a  subcontractor  to  furnish  a  heater,  of  a 
new  construction,  to  heat  the  building.  The  subcontractor 
employed  the  plaintifif,  who  claimed  a  lien,  to  do  the  work. 
The  contract  with  the  subcontractor  stipulated  that  if  the 
heater  did  not  answer  the  purpose  of  heating  the  building,  it 
was  to  be  removed  at  his  expense.  The  claimant,  who  did 
the  work,  filed  a  lien  for  it,  and  this  court  held  he  was  bound 
by  the  provisions  of  the  contract  with  his  employer,  the  sub- 
contractor, though  he  was  no  party  to  it,  and  rejected  his  lien. 
Lowrie,  J.,  in  delivering  the  opinion,  said:  "There  are  several 
cases  that  show  that  the  material-man  cannot  justly  charge 
the  building  for  all  the  materials  that  he  may  choose  to  fur- 
nish on  its  credit,  without  reference  to  the  quantity  or  quality 
needed.  He  must,  in  his  supplies,  regard  the  size  and  appar- 
ent character  of  the  building,  and  his  lien  cannot  go  beyond 
what  these  show  to  be  reasonable:  Odd  Fellows^  Hall  v.  Masscr, 

24  Pa.  St.  510;    64  Am.  Dec.  675 And  no  one  would 

think  of  saying  that  a  material-man  shall  have  a  lien  for 
materials  furnished  for  a  particular  purpose,  and  which  are 
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unfit  for  it If  they  are  furnished  on  the  order  of  the 

owner  of  the  house,  of  course  this  rule  does  not  apply;  for  a 
man  may  pledge  his  own  property  for  any  kind  of  materials. 
But  it  is  involved  in  the  very  fact  of  furnishing  them  to  a  con- 
tractor of  the  building,  on  its  credit,  that  he  should  know  its 
character,  and  that  they  must,  at  least  apparently,  be  adapted 
to  it."  On  another  branch  of  the  case,  the  same  judge  said: 
"When  the  owner  employs  a  house-builder  to  erect  a  house  for 
him,  the  parties  are  directly  connected  by  contract,  and  the 
lien  must  be  founded  on  it."  The  same  thought  is  expressed 
and  enforced  in  the  recent  case  of  Brown  v.  Cowan,  110  Pa.  St. 
588.  We  there  say:  '*  It  is  the  plain  and  obvious  duty  of  one 
who  deals  with  an  alleged  contractor  to  know  the  relation 
which  he  bears  to  the  owner.  Failing  in  this,  he  furnishes 
labor  or  materials  at  his  peril." 

Of  course,  it  cannot  be  questioned  for  a  moment  that  a  sub- 
contractor who  undertakes  the  construction,  in  whole  or  in 
part,  of  a  building,  under  a  contract  with  the  principal  con- 
tractor, is  absolutely  bound  by  all  the  plans  and  specifications 
expressed  in  the  original  contract  of  the  owner  with  the  builder. 
He  must  conform  to  the  original  contract  in  all  matters,  and 
in  the  minutest  detail,  precisely  as  the  builder  would  be  obliged 
to  do.  It  is  most  obvious  that  he  cannot  depart  in  any  re- 
spect, either  from  the  designs,  the  dimensions,  the  materials, 
the  plans,  shapes,  and  sizes,  that  are  expressed  in  the  original 
contract;  and  the  reason  is  most  manifest.  He  is  the  repre- 
sentative of  the  builder.  He  undertakes  to  perform  the  con- 
tract of  the  latter  with  the  owner,  either  in  whole  or  in  part, 
and  of  course  he  must  conform  to  that  contract  in  every  par- 
ticular. It  would  be  of  no  use  for  him  to  say  that  he  did  not 
know  the  particulars  of  that  contract;  he  is  bound  to  know 
them;  it  is  a  legal  necessity  arising  from  the  fact  that  he  has 
undertaken  to  do  the  work  which  his  principal  has  engaged 
to  do.  He  certainly  cannot  furnish  pine  wood  for  interior 
woodwork,  when  the  owner's  contract  with  the  builder  calls  for 
walnut  or  cherry  or  ash.  He  cannot  furnish  stone  when  the 
contract  requires  marble,  or  bricks  when  stone  is  designated, 
or  one  kind  of  stone  when  another  kind  is  expressed,  or 
wood  instead  of  bricks.  He  cannot  furnish  a  building  of  two 
stories,  when  three  are  demanded  by  the  contract,  or  of  six 
rooms  when  ten  are  required.  These  conclusions  are  readily 
appreciated,  and  will  be  at  once  conceded.  But  to  go  further 
and  into  greater  detail,  it  must  be  equally  plain  that  one  who, 
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as  a  subcontractor,  agrees  with  the  principal  contractor  to 
furnish  materials  only  for  the  building  is  just  as  precisely 
bound  as  his  principal  by  the  stipulations  of  the  original  con- 
tract. If  that  contract  requires  the  mantels  to  be  of  marble, 
he  must  make  them  of  marble,  and  he  not  only  could  not  ac- 
quire a  right  to  a  lien  if  he  made  them  of  slate  or  of  wood, 
but  he  would  not  be  entitled  to  any  payment  whatever  from 
the  owner  for  his  work.  And  vice  versa,  if  they  were  required 
to  be  of  wood,  he  could  not  make  them  of  marble  or  of  slate. 
And  so,  if  a  carpenter  should  take  a  subcontract  for  the  wood- 
work, he  could  not  furnish  hemlock  flooring  when  the  owner's 
contract  required  pine  or  ash,  or  doors  made  of  pine  when 
doors  of  walnut  were  specified.  And  so  of  painters  and  gla- 
ziers and  plasterers  who  take  subcontracts  for  the  execution 
of  their  several  specialties;  they  are  all  bound  by  the  owner's 
contract  with  the  builder,  precisely  as  the  builder  himself  is 
bound.  They  cannot  be  permitted  to  be  ignorant  of  his  limi- 
tations, or  to  plead  such  ignorance  as  an  excuse  for  insufficient 
performance.  And  the  reason  for  it  all  is  most  manifest. 
They  are  bound  to  do  just  what  their  principal  was  bound  to 
do,  because  they  assumed  to  perform  his  contract  with  the 
owner  to  the  extent  of  their  undertaking,  and  of  course  they 
must  perform  according  to  his  express  limitations.  In  other 
words,  they  necessarily  have  notice  of  the  terms  and  stipula- 
tions of  his  contract  with  the  owner,  and  that  means,  not  a 
part,  but  all  of  those  terms  and  stipulations.  Upon  the  plain- 
est legal  principles  applicable  in  all  other  cases,  they  cannot 
have  the  benefits  of  the  builder's  contract  without  accepting 
the  conditions  upon  which  those  benefits  are  conferred.  If 
they  could,  they  would  defeat  the  explicit  contract  of  the 
owner  upon  a  point  without  which,  it  may  easily  be,  he  would 
never  have  consented  to  it.  If  the  law  would  tolerate  this 
method  of  dealing  with  building  contracts,  it  would  only  be 
necessary  for  the  original  contractor  to  sublet  his  con- 
tract by  portions,  to  different  persons,  and  the  proliihition 
against  liens  would  be  utterly  destroyed,  and  a  contract  would 
be  enforced  against  the  owner  to  which  he  never  consented. 

There  is  no  hardship  to  subcontractors  in  enforcing  a  pro- 
vision prohibiting  liens  against  them,  because  they  are  bound 
to  know,  by  necessity,  all  the  terms  of  the  contract  made  by 
their  principal  in  any  event,  and  they  therefore  know  of  the 
prohibition.  But  the  owner  has  no  opportunity  of  protecting 
himself,  because  he  cannot  know  to  what  persons  the  contract, 
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or  portions  of  it,  may  be  sublet.  He  has  done  all  he  could 
do  by  prohibiting  liens,  in  plain  terms,  in  his  written  contract; 
and  of  that  prohibition  all  subcontractors  are  bound  to  know, 
and  may  abstain  from  contracting  on  such  terms  if  they 
choose.  We  know  of  no  good  reason  for  giving  such  an  ex- 
traordinary privilege  to  subcontractors  as  the  right  to  repudi- 
ate one  of  the  most  important  terms  to  which  their  contracts 
are  subject,  or  of  taking  away  from  an  owner  the  right  to 
insist  upon  the  performance  of  his  contract  according  to  its 
literal  terms.  We  take  away  houses  and  lands  from  their 
owners  by  means  of  some  secret  lien  or  trust  of  which  they 
know  nothing,  by  applying  the  doctrine  of  constructive  notice; 
and  it  would  be  passing  strange  for  us  to  hold  that  the  right 
of  a  subcontractor  for  part  of  a  building  is  of  so  sacred  a 
character  that  it  shall  not  be  bound  by  the  express  limita- 
tions of  a  written  contract,  under  which  and  by  force  of  which 
his  own  contract  must  be  performed.  His  right  of  lien  bus 
no  existence  at  common  law  or  in  equity.  It  is  a  creature  of 
statute  alone;  but  the  statute  confers  upon  him  no  special 
prerogative  to  transcend  the  most  familiar  principles  of  the 
law,  and  to  claim  privileges  which  are  denied  to  all  other  citi- 
zens in  the  determination  of  their  contract  rights.  Let  it  be 
granted  that  a  contractor,  as  well  as  the  owner,  has  power  to 
bind  the  building  by  a  lien  for  work  and  materials;  we  have 
never  yet  held  that  he  may  confer  that  right  upon  a  mere  sub- 
contractor under  him  when,  by  the  terms  of  his  own  contract, 
he  does  not  possess  the  right  himself.  The  question  is  one  of 
first  impression.  Heretofore  it  has  never  been  before  us.  It 
is  with  us  now,  and  we  are  at  liberty  to  decide  it  in  accordance 
with  our  views  of  right  and  justice,  and  with  those  principles 
of  the  interpretation  and  administration  of  contracts  between 
citizens  which  we  unfailingly  apply  in  all  other  cases. 

In  an  old  case,  decided  many  years  ago  by  the  district  court 
of  Allegheny  County  {Campbell  v.  Scaife,  1  Phila.  187),  the 
same  conclusion  we  have  reached  was  expressed  and  applied. 
The  decision  is  of  no  binding  authority  upon  this  court,  but 
the  reasoning  of  the  opinion  is  of  such  clearness  and  force  that 
some  of  it  may  well  be  repeated  here.  The  learned  court  says: 
*'  The  owner  contracts  with  the  builder  to  erect  a  house  on 
certain  terms,  and  the  builder  makes  a  subcontract  with  a 
material-man  to  supply  the  materials.  The  claim  of  relation- 
ship consists  of  but  two  links,  the  second  of  which  hangs  by 
the  first,  and  will  bear  no  greater  weight.     The  subcontractor 
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conies  in  by  reason  of  his  direct  contract  relation  to  the  huilder, 
and  the  right  of  lien  of  the  former  for  his  claim  is,  pro  (nnto, 
substitutionary  to  that  of  the  latter.  As  against  tlie  owner 
the  terms  of  the  original  contract,  and  as  against  the  buihicr 
the  terms  of  the  subcontract,  limit  and  qualify  the  lien  of  the 
subcontractor,  so  as  to  prevent  his  claim  from  abating   the 

terms  of  either  contract The  allowance  of  any  lien  at 

all  to  a  subcontractor  is  a  special  privilege,  granted  only  in 
case  of  buildings;  and  it  is  not  unreasonable  to  require  him  to 
look  to  the  principal  contract  to  ascertain  whether  it  is  such 
as  to  justify  him  in  becoming  a  contractor  under  it.  The  ar- 
gument that  the  law  and  the  principal  contract  make  tlie 
builder  the  agent  of  the  owner  proves  nothing.  Suppo.se  the 
fact  to  be  so,  still  his  agency  is  only  special,  limited  by  the 
terms  of  the  contract.  He  is  to  employ  men  to  build  the  house 
in  the  manner  and  on  the  terms  there  indicated.  For  any- 
thing beyond  that,  he  exceeds  his  authority,  and  does  not  bind 
his  principal."  In  the  case  of  Dickinson  College  v.  Chvrch,  1 
Watts  &  S.  462,  Mr.  Justice  Rogers,  in  delivering  the  opinion 
€f  this  court,  said:  "It  is  a  great  mistake,  which  can  net  be  too 
coon  corrected,  if  any  suppose  that  when  a  person  undertakes 
to  furnish  lumber  to  a  contractor,  on  the  credit  of  a  building, 
that  he  is  relieved  from  inquiring  into  the  nature  of  the 
building  he  trusts,  whether  it  is  brick  or  frame,  whether  it  is 
a  one  or  three  story  house,  or  whether  it  is  large  or  small;  that, 
in  short,  he  can  furnish  materials  enough  to  complete  a  threo- 
etory  house  of  the  largest  dimensions,  when  the  materials  are 
intended  for  a  house  of  the  most  inferior  description.  The  very 
fact  that  he  credits  the  building,  and  does  not  depend  altogether 
on  the  personal  responsibility  of  the  contractor,  should,  it  would 
eeem,  immediately  suggest  the  propriety  of  making  the  neces- 
sary inquiries  as  to  the  size,  materials,  and  nature  of  the  in- 
tended erection."  In  the  state  of  California  it  has  been  held 
by  their  court  of  last  resort,  in  two  cases,  that  the  right  of  the 
subcontractor  to  a  lien  is  controlled  by  the  terms  of  the  origi- 
nal contract,  and  he  is  presumed  to  have  notice  of  the  terms 
of  that  contract:  Shaver  v.  Murdoch,  36  Cal.  208;  Henley  v. 
Wadsworth,  38  Cal.  356.  Entertaining  these  views,  we  sustain 
the  third,  fourth,  fifth,  and  sixth  assignments  of  error. 
Judgment  reversed.  

As    TO     WHETHER     STIPULATIONS     IN     A   CONTRACT     BETWEEN     A     BuiI.DEB 

AND  THE  Owner  can  destroy  a  subcontractor's  right  to  a  inechaiiie's  lien, 
«ee  Benedict  v.  Bood,  134  Pa.  St.  2S9,  po6t,  p.  6US,  and  particularly  note. 
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Benedict  v.  Hood. 

[134  Pennsylvania  State,  289.] 

Subcontractor  cannot  Filk  Mkchanic's  Lien  against  Buildino,  where 
the  principal  contractor  has,  in  his  contract  with  the  owner,  stipulated 
not  to  permit  any  liens  to  be  filed  against  the  building;  and  the  fact 
that  subsequent  alterations  in  the  plan  of  the  building  were  made  by 
the  owner  and  builder  is  of  no  consequence  as  to  the  question  of  the 
right  of  the  subcontractor  to  file  a  lien. 

Execution  of  Bond,  What  is  a  Sufficient.  —  Where  a  subcontractor, 
joining  in  a  bona  totne  owner  of  a  building  for  the  faithful  performance, 
by  the  principal  contractor,  of  the  covenants  and  agreements  of  the  origi- 
nal contract,  does  not  sign  his  name  at  the  foot  of  the  bond,  but  writes 
his  name  in  the  blank  at  the  head  of  the  bond,  left  for  the  names  of  the 
obligors,  this  is  a  good  execution  of  the  bond  as  to  him;  and  the  fact 
of  his  joining  in  the  bond  is  proof  conclusive  that  he  had  notice  of  the 
contents  of  the  principal  contract,  and  agreed  to  the  performance  of  all 
its  terms. 

Scire  facias  upon  a  mechanic's  lien.  In  his  contract  with 
the  owner,  the  principal  contractor  agreed  that  he  would  not 
at  any  time  suffer  or  permit  any  lien  to  be  put  or  remain  upon 
the  building  to  be  erected.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendant  appealed.  Other 
facts  are  stated  in  the  opinion. 

Francis  J.  Gowen,  for  the  appellant. 

Frank  L.  Lyle  and  Abraham  M.  Beitler,  for  the  appellee. 

Green,  J.  We  have  just  decided,  in  the  case  of  Schroeder 
V.  Gallandy  134  Pa.  St.  277,  ante,  p.  691,  that  a  stipulation 
that  no  liens  shall  be  filed,  in  a  contract  between  the  owner 
and  builder,  is  obligatory  upon  subcontractors,  and  deprives 
them  of  the  right  to  file  a  lien  against  the  building.  That 
decision  is  applicable  to  the  present  case,  and  controls  it. 
There  is  here  the  added  circumstance  that  the  subcontractor 
joined  in  a  bond  with  other  subcontractors  to  the  owner,  con- 
ditioned for  the  faithful  performance,  by  the  principal  con- 
tractor, of  all  the  covenants  and  agreements  of  the  original 
contract.  One  of  those  covenants  was,  that  the  principal  con- 
tractor would  not  suffer  or  permit  any  lien  to  be  filed  against 
the  building.  The  plaintiff,  who  was  a  subcontractor,  did  not 
sign  his  name  at  the  foot  of  the  bond,  but  he  wrote  his  name 
in  the  blank  left  at  the  head  of  the  bond  for  the  names  of  the 
obligors,  and  this  was  a  good  execution  as  to  him.  The  fact 
that  subsequent  alterations  in  the  plan  of  the  building  were 
made  by  the  owner  and  builder  is  of  no  consequence  as  to  the 
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question  of  the  right  of  the  plaintiff  to  file  a  lien.  The  fact  of 
his  joining  in  the  bond  was  proof  conclusive  that  he  had  no- 
tice of  the  contents  of  the  principal  contract,  and  agreed  to  the 
performance  of  all  its  terms.  As  one  of  these  terms  provided 
that  no  lien  should  be  filed,  lie  became  subject  to  that  condi- 
tion, and  he  must  be  held  to  have  waived  his  right  to  any 
lien.  But  apart  from  that  consideration,  the  opinion  in 
Schroeder  v.  Galland,  134  Pa.  St.  277,  ante,  p.  691,  decides  that 
he  had  no  right  of  lien  in  any  event,  because  the  original  con- 
tractor had  none,  by  the  terms  of  his  contract. 
Judgment  reversed. 

Can  Stipulations  in  Contract  between  Builder  and  Owner  Dkstrot 
Right  of  Subcontractors  and  Material-men  to  Mechanic's  Lien?  — 
The  only  case  prior  to  Schroeder  v.  Oalland,  134  Pa.  St.  277,  ante,  p.  691. 
referred  to  and  followed  in  the  principal  case,  that  we  have  been  able  to  find 
in  which  it  has  been  decided  that  a  subcontractor  is  precluded  from  filing 
a  mechanic's  lien  by  a  stipulation  in  the  contract  between  the  ori^'iual  con- 
tractor and  tlie  owner  that  the  contractor  will  not  encumber  or  [lerniit  to  he 
encumbered  the  building  to  be  erected  by  any  inechanics'  liens  is  Bonm  v. 
Aubrey,  22  Cal.  566.  This  case  was  decided  in  1863,  under  the  California 
mechanic's  lien  law  of  April  19,  1856,  as  amended  by  the  act  of  April  22, 
1858.  It  has  been  cited  in  several  subsequent  cases  in  California,  on  other 
points,  but  not  upon  the  question  under  consideration.  The  decision  in  that 
case  seems  to  have  been  overruled  in  the  later  case  of  Whittier  v.  Wilbur,  48 
Cal.  175.  In  that  case,  McKinstry,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "The  contractor  and  owner  cannot  deprive  the  material-man  of  his  lien 
by  introducing  a  stipulation  into  the  building  contract  by  which  the  con- 
tractor agrees  to  indemnify  the  owner  against  any  lien  by  persons  furnishing 
materials  to  be  used  in  the  construction  of  the  building."  The  form  of  the 
stipulation  in  the  contract  in  that  case  was  as  follows:  "And  the  parties  of 
the  second  part  hereby  agree  to  save,  keep  harmless,  and  indemnify  the  party 
of  the  first  part,  and  the  said  building,  and  also  the  said  land,  and  the  owner  or 
owners  thereof,  of  and  from  any  liens,  claims,  or  notices  of  liens,  by  persons 
performing  labor  upon  or  furnishing  materials  to  be  used  in  the  construction 
of  the  said  building,  and  from  all  costs,  expenses,  counsel  fees,  damage,  and 
injury  arising,  or  that  may  arise,  from  the  assertion  of  any  such  liens, 
claims,  or  notce  of  liens." 

In  Caltanach  v.  liKjersoll,  1  Phila.  285,  it  was  deciile<l  tliat  an  agreement  of 
the  contractor  witli  the  owner,  not  to  make  tlie  building  liable  to  liens  of 
others,  will  not  prevent  liens  from  arising  in  favor  of  material-men.  See  also 
1  Trickett  on  the  Law  of  Liens  in  Pennsylvania,  29.  Stroud,  J.,  who  delivere«l 
the  opinion  of  the  court  in  that  cjise,  held  that  the  contract  between  the  con- 
tractor and  the  owner  is  res  inter  iiUoa  acUi,  and  canuot  be  rogar.led  as  an  es- 
toppt.1  when  the  lien,  which  is  a  statutable  incident  with  which  the  contractor, 
as  such,  has  no  concern,  is  sought  to  be  enforced. 

In  Muh-ey  v.  Barrow,  11  Allen,  152,  it  was  decided  that  a  lien  may  be  en- 
forced for  labor  performed  and  materials  furnished  in  the  erection  of  a  house 
under  the  employment  of  one  who  has  agreed  with  the  owner  of  the  lan>l  to 
erect  a  bouse   thereon,  and  to  pay  and  discharge  all  claims    for   labor  and 
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materials  furnished  and  used  in  the  erection  thereof,  so  that  there  shall  be 
no  liens  upon  the  premises. 

In  the  case  of  Hartman  v.  Beiry,  56  Mo.  487,  A  advanced  money  to  B  to 
enable  the  latter  to  improve  certain  land,  taking  a  bond  from  the  contractor, 
with  D  as  surety,  that  the  buildings  to  be  erected  would  be  delivered  to  B 
free  from  mechanics'  liens.  E  afterwards  purchased  the  property,  and  took 
an  assignment  of  the  bond.  D  filed  a  lien  for  materials  furnished  to  the 
contractor,  and  it  was  held  that  he  was  not  estopped  by  the  bond  from  filing 
his  lien.  Adams,  J.,  who  delivered  the  opinion  of  the  court,  said:  "The 
bond  itself  would  not  operate  as  a  bar  or  estoppel  against  filing  liens. " 

In  McLaughlin  v.  Reinliart,  54  Md.  71,  although  the  contractor  had  agreed 
to  release  from  mechanics'  liens  thircy-eight  houses  which  he  had  contracted 
to  build,  as  soon  aa  they  were  respectively  completed,  it  was  held  that  he 
did  not  lose  his  right  to  file  a  lien  for  work  he  bad  done  on  some  of  the 
houses,  after  the  contract  had  been  abandoned  by  consent  of  the  owner. 

In  doughy.  McDonald,  18  Kan.  114,  it  was  decided  that  a  subcontractor 
is  not  bound  by  any  of  the  terms  and  conditions  relating  to  the  payment  of 
money  contained  in  the  original  contract,  except  by  such  only  as  prescribe 
the  amount  that  is  to  be  paid.  We  think  the  doctrine  of  the  principal  case 
ia  not  sustained  by  the  weight  of  authority,  nor  do  we  think  it  is  sustainable 
in  reason. 


Weiller  v.  Pennsylvania  Railroad  Company. 
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Common  Carrier  cannot  Relieve  Himself  from  Liability  for  AcraAL 
Value  of  Goods  Lost  through  his  Negligence  by  a  stipulation  in  a 
bill  of  lading,  that  "when  a  valuation  as  agreed  upon  shall  be  named 
upon  this  shipping  receipt,  it  is  distinctly  understood  that  such  valuation 
shall  cover  loss  or  damages  from  any  cause  whatever." 

Trespass  to  recover  from  the  defendant  the  value  of  certain 
whisky  alleged  to  have  been  delivered  to  the  defendant  for 
transportation,  and  to  have  been  totally  lost  and  destroyed  in 
transit  by  reason  of  the  negligence  and  carelessness  of  the 
defendant.  The  jury,  under  the  instructions  of  the  court, 
found  for  the  plaintiff  for  the  full  value  of  the  whisky  less 
the  freight.     Other  facts  are  stated  in  the  opinion. 

George  Tucker  Bispham,  for  the  appellant. 

Edward  H.  Weily  for  the  appellee. 

Green,  J.  In  the  case  of  Elkins  v.  Transportation  Co.,  %\\ 
Pa.  St.  315,  no  question  of  negligence,  or  of  the  carrier's  right 
to  limit  his  liability  for  his  acts  of  negligence,  was  raised,  dis- 
cussed, or  decided,  either  in  the  court  below  or  in  this  court. 
The  reporter  says  the  cause  of  action  set  out  in  the  declaration 
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was  the  loss  of  certain  high  wines  delivered  to  defendant,  but 
lost  by  negligence.  This  is  the  only  reference  to  tlie  subject 
of  negligence  to  be  found  in  the  entire  report  of  the  case.  Tbo 
record  shows  that  the  case  was  not  tried  upon  any  tlieory  of 
negligence,  but  exclusively  upon  the  terms  and  interpretation 
of  the  contract  as  contained  in  the  bill  of  lading.  No  ques- 
tion was  made  upon  the  subject  of  the  right  of  tlie  carrier  to 
limit  his  liability  for  loss  occurring  by  his  own  negligence, 
and  we  are  bound  to  assume  that  the  facts  of  the  case  did  not 
give  rise  to  such  a  question.  Nothing  was  said  upon  that 
subject,  either  in  the  argument  of  counsel,  or  in  the  charge  of 
the  court  below,  or  in  the  opinion  of  ttiis  court.  It  was  for 
this  reason  that  no  reference  was  made  to  this  case  in  the 
opinion  of  this  court  in  the  case  of  Grogan  v.  Adams  Express 
Co.,  114  Pa.  St.  523;  60  Am.  Rep.  3G0.  The  same  reason  is  ap- 
plicable now.  It  may  be  that  the  accident  in  the  Elkins  case 
was  not  the  result  of  any  negligence  of  the  carrier.  Judging 
from  the  names  of  the  counsel  concerned,  it  is  almost  certain 
that  if  the  facts  had  developed  a  case  of  negh'gence,  and  the 
question  of  the  right  of  the  carrier  to  limit  his  liability  for  acts 
of  negligence,  that  question  would  have  been  promptly  raised, 
discussed,  and  decided. 

In  the  present  case,  the  question  does  arise  under  the  condi- 
tions annexed  to  the  bill  of  lading.  Many  enumerated  causes 
of  loss  are  expressly  excepted,  such  as  fire,  riots,  strikes,  heat- 
ing, freezing,  leakage,  rust,  etc.,  and  as  to  these  the  right  of 
the  company  to  limit  its  liability  must  be  affirmed  in  accord- 
ance with  numerous  decisions  of  this  and  other  courts.  But 
the  final  clause  of  the  conditions  stipulates  that  ''when  a 
valuation  as  agreed  upon  shall  be  named  upon  this  shipping 
receipt,  it  is  distinctly  understood  that  such  valuation  shall 
cover  loss  or  damage  from  any  cause  whatever."  As  this  ne- 
cessarily includes  loss  arising  from  negligence,  and  as  the  tes- 
timony tended  to  establish  a  loss  by  negligence,  the  question 
of  the  efficacy  of  the  clause  under  consid(>ratioii  to  relieve  the 
company  from  liability  for  negligence  beyond  the  agreed  value 
necessarily  arises.  Upon  that  subject  we  have  so  recently  ex- 
pressed ourselves,  in  the  case  of  Grogan  v.  Adams  Express  Co., 
114  Pa.  St.  523,  60  Am.  Rep.  360,  that  we  think  it  unneces- 
sary to  repeat  either  the  text  or  substance  of  the  opinion  there 
announced.  So  far  as  the  question  at  issue  is  concerned,  we 
can  see  no  difference  between  that  case  and  this. 

Judgment  afiirmed. 
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Mitchell,  J.,  delivered  a  dissenting  opinion,  of  which  the  following  is  a 
synopsis:  To  allow  a  shipper  to  value  his  gools  for  purposes  of  freight 
charges,  etc.,  at  one  price,  and  when  they  are  lost,  to  recover,  as  in  this 
case,  three  times  his  own  agreed  value,  is  a  direct  premium  on  fraud,  such  as 
no  court  ought  to  sanction.  The  public  policy  which  prohibits  a  common 
carrier  from  contracting  against  the  negligence  of  his  employees,  or  to  express 
it  in  commercial  language,  the  rule  which  prohibits  a  shipper  from  becoming 
his  own  insurer  against  accidental  loss,  if  he  so  chooses,  by  paying  a  lower 
rate  of  freight,  was  founded  upon  a  condition  of  things  which  has  passed 
away,  and  the  rule  should  be  materially  modified,  if  not  abrogated  altogether, 
in  regard  to  goods.  Such  an  alteration  of  the  law  can,  however,  be  made  by 
the  legislature  only,  and  cannot  properly  be  made  by  the  courts.  The  rule 
should  not  be  extended  in  the  slighest  degree.  In  this  case  the  public  were 
offered  two  plans,  — a  full  liability  at  a  regular  rate,  or  a  stipulated  maximum 
liability  at  a  reduced  rate^  The  plaintiff,  with  full  knowledge,  chose  the  lat- 
ter. Upon  the  reasonableness  of  such  a  regulation,  Lord  Blackburn's  argu- 
ment in  Manchester  etc.  B'y  Co.  v.  Brown,  L.  R.  8  App.  Cas.  703,  712,  is 
unanswerable.  Because  he  believed  this  case  was  a  step  beyond  the  previous 
decisions  on  the  sabjectt  he  was  compelled  to  dissent. 


WuNDER  V,  McLean. 

[134  Pennsylvania  State,  334.] 
Landlord  cannot  Escape  Liability  for  Existing  Nuisance  by  Leasing 
THE  Property  on  which  it  exists  to  a  tenant,  and  putting  him  in  pos- 
session. And  where  the  nuisance  complained  of  consists  of  t!io  use  of  a 
defective  cess-pool  by  the  tenant,  the  latter's  liability  for  sucii  use  can- 
not take  the  place  of  or  in  any  manner  affect  that  of  the  landlord,  if  the 
cess-pool  was  not  properly  built,  or  was  out  of  repair  when  the  tenant 
was  put  in  possession.  But  if  the  cess-pool  was  properly  built,  and  in 
good  repair  when  the  tenant  took  possession,  the  landlord  will  not  be 
liable  for  the  consequences  of  the  tenant's  neglect  to  keep  it  in  repair. 

Trespass  to  recover  damages  for  an  alleged  nuisance  affect- 
the  dwelling  of  the  plaintiffs'  wife.  The  opinion  states  the 
facts. 

Frederick  J.  Shoyer  and  John  S.  McKinlay,  for  the  appellants. 

Emanuel  J.  Page  and  Patrick  F.  Dever,  for  the  appellees. 

Williams,  J.  The  fourth  assignment  of  error  complains 
that  the  learned  judge  of  the  court  below  took  the  facts  wholly 
from  the  jury,  leaviLg  them  nothing  to  do  except  to  settle  the 
amount  of  the  plaintiffs'  damages.  Whether  this  was  riglit 
or  not  depends  on  whether  the  case  presented,  when  the  evi- 
dence closed,  any  open  questions  of  fact  for  the  jury  to  pass 
upon. 

The  defendants  owned  separate  but  adjoining  houses  and 
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(ots,  No8.  139  and  141  Mechanic  Street.  The  house  of  the 
plaintiffs  is  on  Leibert  Street,  and  the  defendants'  lots  extend 
back  to  and  adjoin  that  of  the  plaintiffs  on  one  side.  The 
action  is  brought  to  recover  damages  alleged  to  have  arisen 
from  leakage  from  the  cess-pool  used  in  common  for  the 
privies  on  Nos.  139  and  141,  into  the  plaintiffs'  cellar.  Mrs. 
Craven,  one  of  the  defendants,  owned  and  occupied  No.  139. 
No.  141  was  owned  by  McLean,  but  was,  and  for  several 
years  had  been,  occupied  by  Rooney,  as  a  tenant.  The  plain- 
tiffs' right  to  recover  depended  on  whether  the  leakage  existed 
as  alleged,  and  as  to  McLean,  on  whether  such  leakage  was 
due  to  improper  construction,  or  defective  condition  when  the 
lease  was  made,  for  which  the  landlord  would  be  answerable, 
or  to  negligent  use  by  the  tenant,  for  which  he  alone  should  be 
held  responsible. 

By  a  city  ordinance,  it  is  made  unlawful  to  locate  a  cess- 
pool within  two  feet  of  the  wall  of  an  adjoining  building. 
This  one  is  not  within  the  prohibited  distance,  and  its  location 
may  be  regarded  as  a  lawful  one.  If  it  was  properly  built, 
and  in  good  repair  when  the  tenants  took  possession,  the  land- 
lord ought  not  to  be  held  responsible  for  the  consequences  of 
his  tenant's  neglect.  On  the  other  hand,  if  the  cess-pool  was 
defectively  built,  or  was  out  of  repair  when  the  tenant  was  put 
in  possession,  the  mere  fact  of  the  tenant's  occupancy  when 
the  injury  arises  will  not  relieve  the  landlord  from  the  conse- 
quences of  his  own  negligence.  He  is  liable  because  of  the 
defective  construction  or  condition  at  and  before  the  tenancy 
began,  and  this  liability  continues,  notwithstanding  the  pos- 
session of  the  tenant.  He  cannot  escape  liability  for  an  exist- 
ing nuisance  by  leasing  the  property  to  a  tenant,  and  putting 
him  in  possession:  Knauss  v.  Brua,  107  Pa.  St.  85.  The  ten- 
ant who  should  use  the  defective  cess-pool  would  be  liable  bo- 
cause  of  his  use,  but  such  liability  would  not  take  the  place 
of,  or  in  any  manner  affect  that  of,  the  landlord.  This  was 
distinctly  ruled  in  Fow  v.  Roberts,  108  Pa.  St.  489.  In  that 
case,  the  plaintiff  was  nonsuited  in  the  court  below,  the  court 
being  of  opinion  that  the  plaintiff's  action  should  have  boon 
brought  against  the  tenant  who  was  in  possession  during  the 
time  when  the  alleged  injury  was  sustained.  This  court, 
however,  held  that  inasmuch  as  the  cess-pool  was  maintained 
by  the  landlord  within  the  prohibited  distance,  in  violation  of 
the  city  ordinance,  and  the  testimony  showed  that  as  often  as 
the  contents  of  the  pool  rose  to  a  level  with  the  bottom  of  tlie 
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plaiiitifF's  cellar,  they  began  to  find  their  way  into  the  cellar^ 
the  plaintiff  should  have  been  allowed  to  go  to  the  jury  on  the 
question  of  the  landlord's  defective  construction. 

In  this  case,  the  question  of  the  character  of  the  original 
construction,  and  the  actual  state  of  repairs  wlien  the  prem- 
ises passed  into  the  possession  of  the  tenant,  was  one  upon 
which  McLean  had  the  right  to  go  to  the  jury.  The  learned 
judge  of  the  court  below  seems  to  have  overlooked  this  ques" 
tion,  or  to  have  taken  its  decision  into  his  own  hands.  This 
was  doubtless  an  inadvertence,  but  we  do  not  see  how  the 
mistake  can  be  repaired  without  sending  the  case  back  for  a 
new  trial. 

Thejudgment  is  reversed,  and  a,  venire  facias  denovo  awarded. 


Landlord  and  Tenant  —  Nuisance.  —  Where  premises  are  leased  with  a 
nuisance  existing  upon  them  at  the  time,  the  landlord  is  liable:  Note  to  Leo7i- 
ard  V.  Storei;  16  Am.  Rep.  78,  79.  The  lessee  is  liable  for  a  nuisance  occa- 
sioned by  his  negligence,  having  covenanted  to  keep  the  premises  in  good 
repair  and  condition:  Clancy  v.  Byrne,  56  N.  Y.  129;  15  Am.  Rep.  391,  and 
note  398-400,  where  the  case  of  Gwinnell  v.  Earner,  32  L.  T.,  N.  S.,  835,  is 
cited  in  full.  In  Inr/wersen  v.  Rankin,  47  N.  J.  L.  18,  54  Am.  Rep.  109,  the 
landlord  was  held  liable,  where  a  nuisance  was  created  by  the  lessee  under  a 
lease  in  which  he  had  covenanted  to  repair  the  premises,  and  at  the  expira- 
tion of  the  lease  the  landlord  renewed  the  same,  with  full  knowledge  of  the 
existence  of  the  nuisance.  See  also  note  to  Polack  v.  Pioche,  95  Am.  Dec. 
123,  124.  Ordinarily,  the  tenant,  not  the  owner,  must  answer  for  injuries 
resulting  from  a  failure  to  properly  care  for  the  leased  premises;  but  wliere 
the  landlord  leases  premises  with  a  nuisance  thereon,  be  is  liable:  Tomle  v. 
Havi'pton,  129  IlL  379. 


Price  v.  Conway. 

(1S4  Pennsylvania  State,  3i0.] 

Office  of  Innuendo  in  Action  for  Libel. — In  an  action  for  libel,  the 
office  of  the  innuendo  is  to  define  the  defamatory  meaning  which  the 
plaintifiFsets  upon  the  words;  to  show  how  tliey  come  to  have  that  mean- 
ing, and  how  they  relate  to  the  plaintiff.  If  they  are  capable  of  the  mean- 
ing he  ascribes  to  them,  it  is  for  the  jury  to  say  wliecher  or  not  they 
were  used  in  that  sense. 

Special  Damage  need  not  be  Alleged  in  Declaration  for  Libel 
WHEN.  —  Any  written  words  which  have  a  tendencj'  to  injure  a  person 
in  his  or  her  office,  profession,  calling,  or  trade  are  libelous,  and  in  ai> 
action  therefor  it  is  not  necessary  for  the  declaration  to  contain  an  aver- 
ment of  special  damage. 

Trespass  for  libel.     The  opinion  states  the  case. 
Avery  D.  Harrington,  for  the  appellant. 
James  H.  Shakespeare,  for  the  appellee. 
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McCoLLUM,  J.  The  defendant  having  demurred  to  the  dec- 
laration, all  relevant  matters  well  pleaded  therein  must  be 
accepted  as  true:  Wildee  v.  McKee,  111  Pa.  St.  335;  56  Am. 
Rep.  271. 

The  facts  of  the  case,  as  we  gather  them  from  the  decla- 
ration, are,  that  the  plaintiff,  at  the  time  of  the  committing  of 
the  grievances  therein  mentioned,  was  the  proprietor  of  the 
Haven  College  of  Shorthand  and  Typewriting,  located  at  1322 
Chestnut  Street,  Philadelphia,  and  was  fully  competent  and 
authorized  to  teach  the  Haven  system  of  shorthand.  The  de- 
fendant was  the  principal  of  a  rival  school,  located  at  1223 
Chestnut  Street.  These  were  theonly  schools  in  Philadelphia 
in  which  the  Haven  system  of  shorthand  writing  was  then 
taught.  The  defendant,  with  full  knowledge  of  these  facts, 
published  certain  certificates,  over  the  signature  of  Curtis  Ha- 
ven, author  of  Haven's  shorthand  system,  in  which  it  was 
stated  that  the  only  authorized  Haven  college  in  Philadelphia 
was  at  1223  Chestnut  Street,  of  which  the  defendant  was  the 
principal;  that  he  could  recommend  her  teaching,  but  not  that 
of  another  teacher,  who  was  using  his  name  without  authority, 
and  for  whose  teaching  he  would  not  be  responsible.  The  de- 
fendant also  published  a  circular  over  her  own  signature,  in 
which  it  was  stated  that  there  were  other  teachers  of  Haven's 
shorthand  in  Philadelphia,  and  that  one  of  them  was  using  the 
name  "  Haven  College,"  without  authority.  The  declaration 
contains  verbatim  copies  of  these  publications,  and  alleges  that 
they  charge,  and  were  intended  to  charge,  that  the  plaintiff  was 
incompetent  to  teach  the  Haven  system  of  shorthand,  and  that 
she  was  using  the  name  "Haven  College"  without  authority, 
and  that  by  means  of  these  accusations,  falsely  and  mali- 
ciously made,  she  has  been  greatly  prejudiced  in  her  reputa- 
tion and  business,  and  has  sustained  great  loss  therein.  It 
specifically  describes  the  injuries  inflicted  on  her  business  by 
the  publication  recited  in  it,  and  lays  her  damages  at  five 
thousand  dollars. 

It  is  contended,  in  support  of  the  demurrer,  that  the  matter 
set  out  in  the  declaration  is  not  libelous,  and  that  the  innuendo 
is  not  justified  by  it.  Any  written  words  which  have  a  tend- 
ency to  injure  a  person  in  his  or  her  oflice,  profession,  calling, 
or  trade  are  libelous:  Odgers  on  Libel  and  Slander,  19.  An 
innuendo  cannot  introduce  new  matter,  or  enlarge  the  natural 
meaning  of  words,  or  put  upon  them  a  construction  they  will 
not  bear.     Its  office  is  to  define  the  defamatory  meaning  which 
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the  plaintiflf  sets  upon  the  words;  to  show  how  they  come  to 
have  that  meaning,  and  how  they  relate  to  the  plaintiff.  If 
they  are  capable  of  the  meaning  he  ascribes  to  them,  it  is  for 
the  jury  to  say  whether  they  were  used  in  that  sense:  Odgers 
on  Libel  and  Slander,  100,  and  authorities  cited;  Bornman  v. 
Boyer,  3  Binn.  515;  5  Am.  Dec.  380;  Thompson  v.  Lusk,  2  Watts, 
17;  26  Am.  Dec.  91;  Commonwealth  v.  Keenan,  67  Pa.  St.  2C'J. 

As  at  the  time  of  the  grievances  mentioned  in  the  declara- 
tion there  were  but  two  schools  in  Philadelphia  in  whicli  the 
Haven  system  of  shorthand  was  taught,  it  is  clear  that  the 
publications  referred  to  the  plaintiff,  and  we  think  that  they 
justify  the  innuendo  which  defines  the  meaning  she  ascribes 
to  them.  The  declaration  contains  an  averment  of  special 
damage,  although,  in  libel,  or  where  words  are  spoken  of 
another,  in  the  way  of  his  or  her  profession  or  trade,  it  is  not 
necessary:  Odgers  on  Libel  and  Slander,  225. 

Judgment  reversed,  and  procedendo  awarded. 


Libel  —  Innuendo.  — The  office  of  the  innuendo  is  to  aver  the  meaning  of 
the  language  published:  Hayes  v.  Press  Co.,  127  Pa.  St.  642;  14  Am.  St.  Rep. 
874,  and  note. 

Libel  —  Act'ionable  Words.  —  Published  words  are  actionable  which 
directly  tend  to  the  prejudice  or  injury  of  one  in  his  office,  profession,  trade, 
or  business,  and  which,  if  true,  would  render  him  uuworfliiy  of  employment: 
Williams  v.  Davenport,  42  Minn.  393;  18  Am.  St.  Rep.  519,  and  note;  and  no 
special  damages  need  be  alleged  in  the  complaint  if  the  words  are  actionable 
Tper  ae:  Newman  v.  Stein,  75  Mich.  402;  13  Am.  St  Rep.  447;  Montyomeri/  v. 
Kiiox,  23  Fla.  595. 


Martindale  v.  Wilson-Cass  Company. 

[134  Pennsylvania.  State,  348] 

Directors  of  Corporation  are  not  Entitled  to  Any  Compensation  fob 
Official  Services  rendered  by  them  as  directors,  unless  compensatioa 
is  provided  for  by  the  charter  or  by-laws  of  the  corporation.  If,  there- 
fore, the  charter  or  by-laws  of  a  private  corporation  contains  no  such  pro- 
vision, a  director  or  president  of  such  corporation  cannot  recover  for 
official  services  rendered  in  and  about  its  business,  when  no  agreeineut 
for  compensation  preceded  them.  No  presumption  of  such  an  agreement 
arises  from  the  performance  of  the  services. 

Agreement  to  Pay  for  Official  Services  of  Officer  of  Corporation, 
Made  affer  Performance  of  the  services,  will  not  sustain  au  actioo 
against  the  corporation  to  recover  therefor. 

Assumpsit.     The  opinion  states  the  case. 

Silas  W.  Pettit  and  John  R.  Read,  for  the  appellant. 

Wendell  P.  Bowman,  for  the  appellee. 
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McCoLLUM,  J.  The  plaintiff  claims  that  in  May,  1SS8,  in 
consideration  that  he  had  rendered  services  for  the  defendant 
in  and  about  its  business,  at  its  special  instance  and  request, 
it  agreed  to  pay  him  one  thousand  dollars  on  demand.  The 
defendant  is  a  corporation,  and  the  plaintiff  was  at  one  time 
a  director  and  the  president  of  it.  The  allidavits  of  defense 
allege  that  the  plaintiff  was  duly  elected  president  of  the  de- 
fendant corporation  on  April  21,  1888,  and  that  his  salary  was 
then  fixed  at  eighteen  hundred  dollars  per  annum;  that  on  the 
14th  of  May  following  he  resigned  the  office  of  prefident,  and 
that  during  his  incumbency  of  it  he  attended  but  three  meet- 
ings of  the  company;  that  the  only  services  rendered  by  him 
to  the  company,  for  which  any  compensation  was  agreed  at 
any  time  to  be  paid,  were  as  president,  during  the  twenty-four 
days  he  held  that  office. 

The  general  rule  on  the  subject  of  compensation  to  directors 
of  a  corporation  is  thus  stated  in  1  Morawetz  on  Corporations, 
2d  ed.,  sec.  508:  "  Directors  are  not  entitled  to  any  compen- 
sation for  their  official  services  as  directors,  unless  con)i)en- 
sation  is  provided  for  by  the  charter,  or  the  by-laws  adopted 
by  the  majority."  The  decisions  in  Kilpatrlck  v.  Penrose  F. 
Bridge  Co.,  49  Pa.  St.  118,  88  Am.  Dec.  497,  and  Loan  Afm'ii  v. 
Stonemetz,  29  Pa.  St.  534,  recognize  and  enforce  this  rule.  In 
Carr  v.  Chartiers  Coal  Co.,  25  Pa.  St.  337,  it  was  held  that  tlie 
secretary  of  a  private  corporation,  at  a  fixed  salary,  couM  not 
recover  extra  pay  for  services  in  that  capacity,  although  the 
services  were  not  anticipated  at  the  time  of  his  appointment, 
and  were  not  enumerated  in  the  charter  or  by-laws. 

The  oflficial  services  of  a  director  or  president  of  a  private 
corporation  are  rendered  in  and  about  its  business,  and  at  its 
request,  but  he  cannot  recover  pay  for  such  services  unless  an 
agreement  for  compensation  preceded  them.  No  piesunip- 
tion  of  such  agreement  arises  from  the  services;  it  must  be 
proven. 

The  plaintiff's  statement  in  this  case  fails  to  iiif  )i-m  us  what 
the  services  were  for  which  he  claims  pay,  or  to  allege  that 
they  were  rendered  on  a  proniise  of  the  corporation  to  pay  for 
them.  He  relies  on  an  agreement  made  after  the  services 
were  performed;  and  this  alone  will  not  support  the  action,  if 
the  services  for  which  he  sues  were  rendered  in  his  capacity 
as  director  or  president.  It  may  be  that  for  services  as  prc.>^i- 
dent,  he  can  recover  on  the  basis  of  the  salary  attached  to  that 
office;   but  a  salary  of  eighteen   hundred  dollars  per  annum 


708  McClunq  v.  Dearborns.  [Penn. 

would  not  yield  one  thousand  dollars  for  twenty-four  days  of 
service.  The  statement  of  the  plaintifif's  claim,  and  the  alli- 
davits  of  defense  which  answer  it,  taken  together,  show  that 
.the  services  for  which  he  seeks  to  recover  in  this  action  were 
performed  in  his  capacity  as  director  or  president  of  the  de- 
fendant company.  It  follows  from  what  has  been  said  that  it 
was  error  to  enter  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Whether  a  director  or  president  of  a  private  corporatioi> 
who  is  properly  employed  to  perform  services  which  do  not 
pertain  to  his  office  is  entitled  to  such  compensation  as  has 
been  agreed  upon,  or  as  the  services  are  reasonably  worth,  is 
a  question  on  which  we  express  no  opinion,  as  it  is  not  raised 
by  this  record. 

Judgment  reversed,  and  procedendo  awarded. 


Corporations  —  Compensation  of  Officers.  —  Officers  of  a  corporation 
are  not  entitled  to  any  compensation  for  their  services  unless  it  has  beea 
fixed  by  a  by-law  or  resolution  before  the  services  were  performed:  Holder 
V.  La/ayette  etc.  R.  R.  Co.,  71  111.  lOG;  22  Am.  Rep.  89;  compare  Ten  Eyck  v. 
Ponliac  etc  R.  R.  Co.,  74  Mich.  226;  16  Am.  St.  Rep.  633.  and  note. 


McClunq  v.  Dbarbornb. 

[134  Pennsylvania  Stats,  896.1 
Master  is  Civillt  Liablk  for  Trespass  of  his  Servant  when.  —  A 
master  is  not  liable  for  the  independent  trespass  of  his  servant,  not  done 
in  the  course  of  the  service.  But  the  master  ii  civilly  liable  for  the 
manner  in  which  his  servant  does  the  work  he  is  employed  to  do,  al- 
though the  manner  in  which  he  does  it  is  contrary  to  the  instructions 
given  him  by  his  master.  It  is  the  character  of  the  employment,  and 
not  the  private  instructions  given  by  the  master  to  his  servant,  that  must 
determine  his  liability.  Where,  therefore,  a  master,  claiming  to  own  an 
organ  in  the  possession  of  another,  sends  his  servants  to  the  latter's  house 
to  remove  the  organ  therefrom,  and  the  servants  enter  and  take  the  organ 
by  force  and  violence,  the  master  will  be  liable  for  their  trespass,  al- 
though in  committing  it  they  violated  his  express  instructions. 

Trespass.     The  opinion  states  the  case. 

Peter  Boyd,  for  the  appellant. 

Frederick  J.  Shoyer  and  John  S.  McKinlay,  for  the  appellee. 

Williams,  J.  Dearborne  is  a  dealer  in  cabinet  organs  and 
other  musical  instruments.  It  is  his  habit,  and  it  seems  to 
prevail  quite  generally  among  dealers  in  similar  articles,  tO' 
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sell  on  the  installment  plan  to  those  who  desire  it,  taking  an 
instrument  in  the  nature  of  a  lease  from  the  purchaser.  The 
several  installments  of  purchase-money  are  to  be  paid  as  rent. 
If  they  are  paid,  the  article  becomes  the  property  of  the  so- 
called  lessee.  If  not  paid,  the  vendor  reserves  the  right  to 
seize  and  retain  the  article. 

Fox  was  an  employee  of  Dearborne,  whose  business  was  to 
hunt  up  instruments  on  which  one  or  more  installments  were 
unpaid,  whether  in  the  hands  of  the  original  purchasers  or 
their  vendees,  in  order  that  they  might  be  seized  or  replevied 
by  Dearborne.  He  had  sought  and  obtained  admission  to  the 
house  of  McClung  by  means  of  falsehood,  and  secured  the 
number  and  description  of  the  cabinet  organ  in  the  parlor. 
His  employer  alleged  that  it  was  an  instrument  which  he  had 
sold  or  leased  to  a  customer  two  or  three  years  before,  and  on 
which  unpaid  installments  were  due.  Fox  expressed  confi- 
dence in  his  ability  to  invade  McCluiig's  home  a  second  time, 
and  bring  oflf  the  organ,  without  a  breach  of  the  peace.  An 
expedition  was  fitted  out,  consisting  of  two  men  and  a  team, 
under  the  direction  and  control  of  Fox,  for  this  purpose.  Be- 
fore they  set  out,  they  were  instructed  by  Dearborne  not  to 
commit  an  assault  and  battery  on  any  person,  and  not  to 
break  the  law.  They  went  to  McClung's  house,  secured 
admission  to  the  parlor  b}'  a  false  pretense,  and  began  the 
removal  of  the  organ.  Mrs.  McClung  and  her  son,  who 
happened  to  be  at  home,  tried  to  resist,  but  were  at  once  over- 
powered, and  the  organ  and  its  belongings  carried  off.  The 
scene  is  described  by  Dne  of  the  witnesses  thus:  "I  came 
down  and  saw  Mr.  Fox.  He  was  holding  my  mother  up 
against  the  parlor  door.  I  came  forward,  and  my  brother 
came  out  and  asked  what  all  this  meant.  He  said:  'Just  this: 
if  you  interfere  with  my  business,  I  will  shoot  you  dead,'  and 

reached  in  his  back  pocket He  said:  'I  came  to  take 

this  organ  out  of  here.  If  you  interfere  with  my  business,  I 
will  shoot  you.'  Then  my  brother  said:  'You  do  not  take  this 
organ  out  of  this  house.  Show  your  authority.  If  you  don't, 
you    take  it  over   my  corpse.'  ....  Then    he   clinched    my 

brother Then  the  two  colored  men  came  in,  and  began 

knocking  us  about I  then  went  to  the  corner  and  saw 

a  policeman,  and  asked  him  to  come  down.  He  came  down, 
and  Fox  said:  'Arrest  this  man  (meaning  my  brother),  and 
I  will  appear  against  him  in  the  morning.'  They  arrested  my 
brother,  and  he  was  taken  to  the  station." 
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This  action  was  brought  by  McClung  to  recover  damages 
for  this  high-handed  and  hostile  invasion  of  his  home.  On 
the  trial,  the  learned  judge  of  the  court  below  told  the  jury 
that  the  conduct  of  Fox  "  was  without  mitigation,  and  deserv- 
ing of  the  severest  condemnation,"  but  that  whether  Dear- 
borne  was  responsible  for  it  or  not,  depended  on  the  instructions 
he  gave  him  when  he  started  out  on  the  expedition.  The  cor- 
rectness of  this  instruction  is  the  point  on  which  this  appeal 
depends. 

The  general  doctrine  laid  down  by  the  learned  judge,  that 
every  man  is  liable  for  his  own  trespass  only,  must  not  be 
taken  too  literally;  for  one  must  be  held  to  do  that  which  he 
procures  or  directs  another  to  do  for  him,  as  well  as  that  which 
he  does  in  his  own  person:  Qui  facit  per  alium,  facit  per  se. 
Servants  and  employees  are  often  without  the  means  to  re- 
spond in  damages  for  the  injuries  they  may  inflict  on  others 
by  the  ignorant,  negligent,  or  wanton  manner  in  which  they 
conduct  the  business  of  their  employer.  The  loss  must  be 
borne  in  such  cases  by  the  innocent  sufferer,  or  by  him  whose 
employment  of  an  ignorant,  careless,  or  wanton  servant  has 
been  the  occasion  of  the  injury,  and  under  such  circum- 
stances it  is  just  that  the  latter  should  bear  the  loss.  But 
the  master  is  not  liable  for  the  independent  trespass  of  his 
servant.  If  a  coachman,  while  driving  along  the  street  with 
his  master's  carriage,  sees  one  against  whom  he  bears  ill-will 
at  the  side  of  the  street,  and  leaves  the  box  to  seek  out  and  as- 
sault him,  the  master  would  not  be  liable.  Such  an  act  would 
be  the  willful  and  independent  act  of  the  coachman.  It  was 
done  while  in  his  master's  service,  but  not  in  the  course  of 
that  service.  But  if  the  coachman  sees  his  enemy  sitting  on 
the  box  of  another  carriage,  driving  along  the  same  highway, 
and  he  so  guides  his  own  team  as  to  bring  the  carriages  into 
collision,  whereby  injury  is  done,  the  master  is  l.able.  The 
coachman  was  hired  to  drive  his  master's  horses.  He  was 
doing  the  work  he  was  employed  to  do,  and  for  the  manner  of 
his  doing  it  the  master  is  liable:  Wood  on  Master  and  Ser- 
vant, sec.  277.  It  would  be  no  defense  to  the  master  to  prove 
that  he  had  given  his  coachman  orders  to  be  careful,  and  not 
drive  against  others.  It  was  his  duty  not  only  to  give  sucli 
orders,  but  to  see  that  they  were  obeyed.  It  will  be  seen, 
therefore,  that  it  is  the  character  of  the  employment,  and  not 
the  private  instructions  given  by  the  master  to  his  servant, 
that  must  determine  the  measure  of  his  liability  in  any  given 
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case.  An  excellent  illustration  is  aiTurtlocl  by  the  case  of  C!<n- 
retzen  v.  Duenckel,  50  Mo.  104;  11  Am.  Rep.  405.  Tlie  defend- 
ant was  a  gunsmith.  In  his  absence  from  his  store,  a  clerk 
was  waiting  upon  a  customer  who  wanted  to  buy  a  rifle.  The 
customer  desired  to  see  it  loaded,  and  would  not  buy  unless 
this  was  done.  The  orders  of  the  defendant,  to  his  clerk  were, 
that  he  should  not  load  a  rifle  in  the  store.  The  customer 
was  so  earnest  in  desiring  it,  that  the  clerk  loaded  it,  and  by 
accident  it  was  discharged,  the  ball  injuring  the  plaintiff,  wlio 
was  sitting  at  a  window  on  the  opposite  side  of  the  street. 
The  defendant  set  up  his  orders  to  his  clerk  as  a  defense,  but 
it  did  not  prevail.  The  court  said:  "There  is  no  pretense 
that  he  (the  clerk)  was  endeavoring  to  do  anything  for  him- 
self. He  was  acting  in  pursuance  of  authority,  and  trying  to 
sell  a  gun,  to  make  a  bargain  for  ln"s  master;  and  in  liis  eager- 
ness to  subserve  his  master's  interests,  he  acted  injudiciously 
and  negligently." 

In  the  case  now  before  us,  Dearborne  sent  Fox  and  his 
helpers  to  the  house  of  McCIung  for  the  purpose  of  seizing 
and  bringing  away  the  organ.  He  says:  "I  told  him  to  take 
the  men  and  team  when  he  was  ready,  and  to  bring  the  organ 
in,  but  to  be  careful,  and  not  to  have  any  row  about  it." 
Black,  who  drove  the  team,  testifies:  "Mr.  Dearborne  told 
Fox  to  go  down  and  get  this  organ  on  South  Sixteenth  Street; 
to  get  it  as  peaceably  as  possible,  and  not  to  have  any  assault 
and  battery,  or  any  disturbance  whatever."  These  directions 
show  that  Dearborne  knew  that  the  errand  on  which  he  sent 
his  employees  was  one  that  was  likely  to  result  in  trouble, 
and  would  require  to  be  managed  with  great  coolness  and 
care,  in  order  to  avoid  collision  and  a  breach  of  the  j)eaee. 
But  however  the  rule  may  be  held  in  regard  to  the  criminal 
liability  of  the  master,  under  such  circumstances,  it  is  very 
clear  that  he  cannot  escape  liahility  civilly  by  virtue  of  his 
instructions  to  his  servant  as  to  the  manner  of  doing  an  act 
which  the  servant  is  to  undertake  on  his  behalf.  He  kn(  w 
tliat  the  invasion  of  McClung's  house,  in  the  marc.er  contem- 
plated, was  likely  to  excite  indignation  and  resistance  on  tiie 
part  of  the  inmates,  and  that  what  ought  to  he  done  ni;i:::t 
have  to  be  determined  under  excitement,  and  without  time 
for  consultation  or  reflection  by  his  employees.  Under  sucii 
circumstances,  he  puts  them  in  his  own  stead,  and  lie  is  bound 
by  what  they  do  in  the  efTort  to  do  the  thing  which  was  com- 
mitted to  them:  Sanford  v.  Eighth  Ave.  R.  R.  Co.,  23  N.  Y. 
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343;  80  Am.  Dec.  286;  Lake  Shore  etc.  R^y  Co.  v.  Rosenzweig^ 
113  Pa.  St.  519;  Pittsburg  etc.  Ry  Co.  v.  Donahue,  70  Pa.  St. 
119;  Hays  v.  Millar,  77  Pa.  St.  238;  18  Am.  Rep.  445;  Garret- 
zen  V.  Duenckel,  50  Mo.  104;  11  Am.  Rep.  405. 

The  defendant  was  bound  not  only  to  give  proper  instruc- 
tions to  his  servants  when  sending  them  on  such  an  errand, 
but  he  was  bound  to  see  that  his  instructions  were  obeyed. 
In  the  leading  English  case  of  Seymour  v.  Greenwood,  6  Hurl. 
&  N.  359,  referred  to  at  some  length  in  Wood  on  Master  and 
Servant,  sec.  297,  it  is  said:  "If  the  act  is  done  within  the 
scope  of  the  servant's  employment,  and  is  done  in  the  mas- 
ter's service,  an  action  lies  against  the  master,  and  he  is  lia- 
ble, even  though  he  has  directed  his  servant  to  do  nothing 
wrong."  Here  Fox  and  his  helpers  were  sent  to  bring  away 
the  organ.  The  acts  complained  of  were  committed  in  the 
course  of  and  as  a  means  to  the  accomplishment  of  that  for 
which  they  were  sent.  Let  it  be  conceded  that  they  were  in- 
structed to  do  no  wrong,  and  that  they  did  what  they  were 
warned  not  to  do.  The  master  is  nevertheless  liable.  When 
he  sends  them  upon  an  errand  that  exposes  them  to  resist- 
ance and  danger,  and  the  excitements  consequent  upon  the 
presence  of  such  a  state  of  things,  he  must  take  the  chances 
of  their  self-control  and  ability  to  obey.  If  he  finds  the  risk 
inconveniently  expensive,  he  may  conclude  to  respect  the 
homes  of  inoffensive  citizens,  and  rely  on  his  legal  remedies 
for  the  recovery  of  any  property  to  which  he  may  claim  title 
hereafter.  The  jury  should  have  been  told  that  the  defend- 
ant was  liable  for  what  the  learned  judge  aptly  characterized 
as  an  "unjustifiable  outrage"  by  his  employees,  and  they 
should  have  been  allowed  to  assess  adequate  damages  for  the 
breach  of  the  plaintiff's  close,  if  the  entry  was  forcible,  and 
for  all  the  injury  done  him  by  any  and  all  the  defendant's 
servants  while  engaged  in  the  business  of  seizing  and  carry- 
ing away  the  organ.  All  the  circumstances  may  be  con- 
sidered in  fixing  the  compensation  to  be  awarded  to  the 
plaintiff. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Master  and  Servant— Liability  or  Master  for  Servant's  Acts.  — 
The  act  of  a  servant  parsnant  to  his  master's  order,  or  in  the  regular  course 
of  his  employment,  is  considered  in  law  to  be  the  act  of  the  master:  Santo  v. 
Maynard,  67  Ckmn.  157.  A  master  is  civilly  responsible  for  the  wrongful 
act  of  his  servant,  when  done  in  the  regular  course  of  his  authority,  although 
the  master  may  have  prohibited  the  servant  from  doing  the  act:    Wliitdtead 
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V.  St.  Louts  etc.  R'y  Co.,  99  Mo.  CG4;  Xnrth  C/iica^jo  rtr.  R'y  Co.  v.  Oa^lka, 
128  111.  613;  Texas  T.  R'y  Co.  v.  Johnson,  75  Tex.  15S;  AtcMuon  etc.  H.  R.  Co. 
V.  Randall,  40  Kan.  421;  Yate»  v.  SouthvxsUrn  ttc.  Co.,  40  La.  Ann.  467. 
But  the  act  complained  of  must  pertain  to  the  servant's  particular  duties: 
Utringer  v.  Missouii  P.  R'y  Co.,  96  Mo.  299.  See  also  Dillinjluiuk  v.  RuAtell, 
73  Tex.  47;  15  Am.  St  Rep.  753,  and  note. 


Central  National  Bank  v.  Dreydoppel. 

[134  Pknnsylvania  State,  499.] 
Ibbegular  Indorses  of  Promissory  Note  Liable  on  his  I.ndorsement 
WHEN.  —  One  who  indorses  a  promissory  note  drawn  payable  m  the 
order  of  the  maker  before  the  latter  has  indorsed  it  will  be  liable  to 
the  holder  after  the  maker  has  indorsed  and  negotiated  it,  notwithstand- 
ing the  indorsement  of  the  maker  and  payee  is  written  beneath  the  sig- 
nature of  the  irregular  indorser. 

Assumpsit  against  the  defendant  as  indorser.  The  opinion 
states  the  case. 

J.  S.  Freeman  and  John  F.  Keator,  for  the  appellant. 

E.  Hunn  Hanson,  for  the  appellee. 

Paxson,  C.  J.  The  promissory  note  in  controversy  was 
made  by  Jones  and  Eaton,  payable  to  their  own  order  as 
payees.  It  was  indorsed  by  William  Dreydoppel,  the  defend- 
-ant,  and  subsequently  by  the  payees.  This  constituted  what 
is  known  as  an  irregular  indorsement;  and  the  defendant 
claims  that  by  reason  thereof  he  is  not  liable  to  the  plainlilT, 
who  is  the  holder.  The  responsibility  of  such  an  indorser,  how- 
ever much  it  may  have  been  doubted  at  one  time,  is  now  well 
understood.  "  Nobody  ever  doubted,"  said  Justice  Sharswooii, 
an  Filbert  v.  Finkbeiner,  68  Pa.  St.  247,  8  Am.  Rep.  176,  **  that 
when  a  man  puts  his  name  on  the  back  of  negotiable  paper 
before  the  payee  has  indorsed  it,  he  means  to  pledge,  in  some 

chape,  his  responsibility  for  the  payment  of  it This 

court  finally  settled  that  in  the  absence  of  legal  evidence  of 
any  different  contract,  he  assumes  the  position  of  a  second 
indorser;  and  that,  to  render  his  engagement  binding  as  to 
any  holder  of  the  note,  the  implied  condition  that  the  payee 
shall  indorse  before  him  must  be  complied  with  so  as  to  give 
him  recourse  against  such  payee";  citing  S chafer -v.  Farmers' 
nnd  M.  Bank,  59  Pa.  St.  144.  It  will  be  seen  that  the  reason 
of  the  rule  laid  down  in  the  line  of  cases  of  which  those  cited 
form  a  part  is,  that  unless   the  payee  is  the  first  indorser, 
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there  can  be  no  recourse  against  him.  In  the  ease  in  hand^ 
the  reason  of  the  rule  does  not  apply,  because  the  payees  are 
also  the  makers  of  the  note;  hence  the  defendant,  although 
entitled  to  the  position  of  second  indorser,  is  deprived  of  no 
valuable  rights,  as  he  can  sue  the  payees  as  makers  of  the 
note.  Their  responsibility  to  him  is  precisely  the  same  as  if 
they  had  indorsed  the  note  as  payees  before  he  plnced  his  in- 
dorsement upon  it.  We  are  of  opinion  that  the  defense  set 
up  in  the  affidavit  is  insufficient,  and  that  the  judgment  wa& 
properly  entered. 

Judgment  affirmed.  

Negotiable  Instruments  —  Indoksement.  —  One  who  writes  his  nam& 
in  the  blank  on  the  back  of  a  negotiable  instrument  before  it  has  been  in- 
dorsed by  the  payee,  who  subsequently  indorses  it,  is  bound  only  as  a  second 
indorser:  Greusel  v.  Hubbard,  51  Mich.  95;  47  Am.  Rep.  549;  Sawyer  v. 
Broivndl,  13  R.  I.  141;  43  Am.  Rep.  19;  Hayden  v.  Weldon,  43  N.  J.  L.  128; 
39  Am.  Rep.  551,  and  note.  But  see  note  to  Jones  v.  Goodwin,  2  Am.  Rep. 
475. 


Harrison  and   Brother  v.   Homceopathic   Asso- 
ciation. 

[134  Pennsylvania  State,  658  ] 

Mechanic's  Lien,  Time  to  P'ile,  not  Extended  bt  Work  done  to^ 
Compensate  for  Defective  Performance  of  Contracf. — The  time 
for  filing  a  mechanic's  lieu  is  not  extended  by  the  doing  of  work  or  the 
furnishing  of  material  to  compensate  for  a  deficiency  in  the  work  done 
and  material  furnished  and  charged  for  more  than  six  months  pre- 
viously. 

Material-man  cannot  File  Mechanic's  Lien  for  Portable  Laundky 
Stove  not  used  or  intended  to  be  used  as  a  part  of  the  building,  but  an 
ordinary  piece  of  personal  property,  as  much  adapted  for  use  in  on& 
laundry  as  in  any  other,  notwithstanding  the  fact  that  it  was  furnished 
to  the  contractor  under  a  contract  which  included  materials  for  the  con- 
struction of  the  building. 

Scire  facias  upon  a  mechanic's  lien.  The  facts  are  stated 
in  the  opinion. 

John  G.  Johnson  and  William  Henry  Lex,  for  the  appellants. 

Paschal  H.  Coggins  and  Richard  P.  White,  for  the  appellee. 

McCoLLUM,  J.  If  the  facts  alleged  in  the  affidavit  of  de- 
fense appeared  in  the  appellants'  testimony,  it  was  the  duty 
of  the  court,  on  the  motion  of  the  appellee,  to  enter  a  com- 
pulsory nonsuit.     When  this  case  was  here  before  (120  Pa. 
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St.  28),  it  was  decided  tliat  neither  the  furnishing  and  setting 
of  the  two  soapstone  hearths  on  the  9th  of  March,  18S7,  to 
compensate  the  deficiency  in  the  work  done  and  charged  for 
on  the  7th  of  July,  1886,  nor  the  furnishing  and  setting  of  a 
portable  laundry  stove,  which  was  not  used  or  intended  to  be 
used  in  the  construction  of  the  building,  but  was  an  ordinary 
piece  of  personal  property,  "as  much  adapted  for  use  in  one 
laundry  as  in  any  other,"  extended  the  time  for  filing  the  lien. 

The  evidence  produced  by  the  appellants  on  the  trial 
brought  their  case  fairly  within  the  principles  of  this  decision, 
and  demonstrated  that  their  claim  was  not  filed  in  time. 
They  proved  that  the  two  soapstone  hearths  put  in  by  them 
on  the  9th  of  March  were  to  supply  the  two  broken  soapstone 
hearths  included  in  their  charge  of  the  7th  of  July  preceding; 
that  they  were  required  by  the  architect  to  replace  the  broken 
hearths  with  sound  ones,  and  that  they  did  so  without  protest 
or  additional  compensation.  They  admit  that  they  made  no 
extra  charge  against  the  owner  or  contractor  for  the  new 
hearths,  and  that  they  were  not  present  when  the  broken 
hearths  were  set;  and  they  failed  to  show,  by  their  workmen, 
who  delivered  the  hearths  in  place,  that  they  were  then  sound 
and  in  good  condition.  It  is  obvious,  from  the  appellants* 
account  of  the  transaction,  that  the  new  hearths  were  supplied 
by  them  gratuitously,  to  compensate  for  the  defective  hearths 
they  had  previously  furnished.  It  clearly  appears  from  their 
testimony  that  these  hearths  were  broken  when  first  seen  and 
inspected  by  the  architect,  and  whether  their  condition  was 
caused  by  defective  materials  or  defective  setting  is  unim- 
portant. It  is  true  that  their  bill  of  particulars  contained  a 
charge,  under  date  of  March  9,  1887,  of  $18.50  for  two  soap- 
stone  hearths,  and  a  credit  of  like  amount  for  two  soapstone 
hearths,  but  in  view  of  their  explanation  of  them,  these  en- 
tries are  of  no  consequence. 

It  was  held  in  McKelvcy  v.  Jarvis,  87  Pa.  St.  414,  that  work 
done  to  compensate  defective  performance  of  a  contract  for 
work  and  material  in  the  construction  of  a  building  will  not 
preserve  ihe  lien,  but  that  work  substituted  for  tliat  called  for 
in  the  contract  may  do  so.  In  the  former  case  the  contract  is 
uncb.anged,  the  work  is  done  without  charge  to  the  owner  or 
contractor,  and  to  ujake  good  the  previous  default  of  tlie  me- 
clianic  or  material-man;  in  the  latter,  the  work  is  done  under 
a  contract  modified  by  the  agreement  of  all  the  parties  inter- 
ested in  it.     This  distinction  was  noted  and  illuh^trated  by  our 
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brother  Clark  in  Homoeopathic  Ass^n  v.  Harrison,  120  Pa. 
St.  28. 

The  rule  laid  down  in  McKelvey  v.  Jarvis,  87  Pa.  St.  414,  is 
not  in  conflict  with  the  decision  on  the  claim  of  Brenneman 
and  Ward  in  Parrish^s  Appeal,  83  Pa.  St,  111.  In  that  case 
the  work  done  by  the  claimants  was  in  exact  compliance  with 
the  terms  of  their  contract  with  the  owner,  and  the  alteration 
of  the  mud-drums  was  made  necessary  by  a  mistake  in  the 
drawings  furnished  by  the  latter.  It  was  not  done  to  com- 
pensate a  deficiency  in  the  work  of  the  claimants,  but  was 
required  by  the  owners  to  correct  their  own  error,  at  their  own 
expense. 

The  laundry  stove  was  included  in  the  specifications  for 
the  hospital,  and  in  the  proposal  of  the  appellants,  which  was 
accepted  by  McNichol,  the  contractor.  It  was  placed  in  the 
laundry-room  of  a  building  which  was  not  embraced  in  Mc- 
Nichol's  contract,  and  the  appellants  knew  its  destination 
before  they  delivered  it.  It  was  a  portable  stove  constructed 
for  the  purpose  of  heating  laundry-irons,  but  it  was  no  more  a 
part  of  the  building  than  an  ordinary  parlor  or  kitchen  stove. 
It  was  accuratel}'^  described  in  the  affidavits  of  defense,  as  the 
appellants'  testimony  clearly  shows.  The  mere  fact  that  it 
was  furnished  under  a  contract  which  included  materials  for 
the  construction  of  the  building  does  not  entitle  the  material- 
men to  a  lien  for  it.  A  contract  to  build  and  furnish  a  dwell- 
ing-house according  to  certain  plans  and  specifications,  and 
for  an  entire  price,  would  not  confer  upon  the  contractor  a 
right  to  a  lien  for  the  portable  stoves,  the  carpets,  and  other 
furniture  essential  to  its  use  as  a  dwelling.  In  Dimmick  v. 
Cook  Co.,  115  Pa.  St.  573,  the  claimant  was  allowed  a  lien  for 
Bteam-heating  apparatus  and  engine,  laundry  apparatus, 
ranges,  and  cooking  apparatus,  etc.;  but  these  things  were 
not  only  included  in  the  original  plans  and  designs  of  the 
building,  but  were  permanently  located  in  it  by  masonry, 
pipes,  shafting,  etc.  The  lien  was  sustained  upon  the  grourid 
that  the  apparatus  was  permanent  in  its  character,  a  con- 
stituent part  of  the  building,  and  would  pass  with  the  free- 
hold. 

As  we  have  seen,  the  appellants  are  not  entitled  to  a  lien 
for  the  soapstone  hearths  put  in  on  the  9th  of  March,  1887, 
nor  for  the  laundry  stove  furnished  on  the  27th  of  May  follow- 
ing. The  last  work  done  and  materials  furnished  by  them 
for  which  they  could  have  a  lien  was  on  the  30th  of  October, 
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1886,  and  they  did  not  file  their  claim  until  the  25th  of  June, 

1887.  As  the  claim  was  not  filed  in  time,  the  nonsuit  wua 
rightly  entered. 

Judgment  affirmed.  

Mkchanics'  Liens,  Time  of  Filing,  etc.  —  MecTianic's  lien  statutes  mnBt 
be  liberally  construed:  Oretley  v.  Harris,  12  Col.  226.  The  party  seekinfr  to 
avail  biinself  of  the  benefits  of  the  statute  must  follow  strictly  its  require- 
meats:  Butler  v.  Gain,  128  111.  23.  In  Illinois,  to  give  one  furnishin>< 
labor  and  materials  the  benefit  of  a  mechanic's  lien,  the  contract  must  stipu- 
late for  payment  within  one  year  from  the  completion  of  the  bull  tin;;;  and 
if  the  price  is  to  be  so  paid,  the  lien  attaches,  even  though  there  is  given  an 
extension  of  time  for  payment:  Chisholm  v.  William.'*,  128  III.  115.  Notice  of 
the  lien  given  within  thirty  days  after  the  completion  of  the  work  is  suffi- 
cient: Silvester  v.  Miniivj  Co.,  80  Cal.  510;  Ewselt  v.  Brewer,  74  Tex.  554.  In 
New  York,  the  binding  effect  of  the  lien  ceases  after  the  exp  ration  of  ninety 
days  from  the  date  of  its  tilina;,  unless  suit  is  commenced  within  that  perio<l 
or  the  lienor  is  made  a  party  to  an  action  to  enforce  another  lien:  Danzijer 
V.  Siriionson,  116  N.  Y.  329;  but  in  Vermont,  not  only  must  suit  be  instituted 
but  the  property  must  be  actually  attached  within  ninety  days:  Piper  v. 
Hoyt,  61  Vt.  539.  During  the  time  that  the  lien  is  in  force  under  the  provis- 
ions of  the  statute,  every  one  dealing  with  the  property  is  charged  with 
notice  of  its  existence:  Improvement  Go.  v.  Electric  fji(jlit  etc.  Co.,  74  Tex.  605. 

Mechanic's  Lien,  What  Puoperty  Subjkct  to. — Liens  may  be  filed 
against  houses  and  other  property  for  work  and  materials  given  in  putting 
up  fixtures,  such  as  ranges  and  heaters:  Scliaper  v.  Dihh,  71  Md.  145;  or  a 
pump  and  pipes:  Go8S  v.  Helbing,  77  Cal,  190;  or  water-pipes:  Eufaula  WaUr 
Go.  V.  Addyston  Pipe  Co.,  89  Ala.  552;  or  an  electric-light  plant:  MuUioUand 
T.  Thrnnson- Houston  Electric  Co.,  66  Miss.  339. 
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ADMis.siBiLrrT  OP  Proofs  of  Loss  in  Action  on  Policy  of  Insurancb 
SHOULD  BE  Passed  upon  when.  — If  in  an  action  upon  a  policy  of  in- 
surance the  defendant  objects  to  the  proofs  of  loss,  it  is  more  regular 
and  the  better  practice  to  first  hear  evidence  of  a  waiver,  ami  then  pass 
upon  the  admissibility  of  the  proofs  of  loss;  but  if  evidence  of  waiver  be 
subsequently  given  sufficient  to  take  that  question  to  the  jury,  it  is  a 
mere  matter  of  the  order  of  proof,  which  is  within  the  discretion  of  the 
court. 

Notice  of  Objectios  to  Pkooks  of  Loss,  Duty  of  Insikkr  to  Oivk, 
Promptly. — If  the  insured,  in  good  faith  and  within  tlie  stipulated 
time,  does  what  he  plainly  intends  as  a  compliance  with  llio  r.'qnire- 
ments  of  his  policy  in  respect  to  proofs  of  loss,  good  faith  re(niires  that 
the  insurer  shall  promptly  notify  him  of  ol)jections  thereto,  so  as  to  give 
him  the  opportunity  to  obviate  them;  and  mere  s  lence  may  so  mislead 
him  to  his  disadvantage  as  to  be  of  itself  sufficient  evidence  of  waiver  by 
estoppeL     But  if  without  valid  reason  the  insured  fails  to  comply  with 
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tbe  requirements  of  his  policy  at  all,  or  to  do  so  within  the  stipulated 
time,  then  the  liability  of  the  insurer  is  dischargeci,  and  mere  silence  or 
investigation,  or  even  negotiation,  will  not  revivify  the  contract.  Noth- 
ing will  do  that  short  of  an  express  agreement,  or  a  change  of  position 
by  the  insured,  to  his  disadvantage,  reasonabiy  induced  by  the  acts  of 
tlie  insurer. 

Insurer  is  not  Relieved  from  Duty  op  Giving  Notice  op  his  Objeo- 
TI0N3  to  the  proofs  of  loss  by  the  insured  by  the  fact  that  the  proofs 
were  received  only  three  days  prior  to  the  end  of  the  period  limited  for 
their  presentation.  Where  the  proofs  are  in  time,  tliere  is  no  room  to 
speculate  what  the  insured  might,  by  diligence,  have  done  in  the  three 
days  left  to  him.  He  has  a  right  to  have  an  opportunity  to  correct  the 
defects  in  his  proofs,  if  he  can. 

Rule  that  Offers  of  Compromise  are  not  Admissible  not  Transgressed 
WHEN. — The  rule  that  oflfers  of  compromise  are  not  admissible  is  not 
transgressed  by  admitting  testimony  of  an  offer  of  an  insurer  to  compro- 
mise solely  on  the  question  of  waiver,  and  limited  carefully  to  that  in 
the  charge  to  the  jury,  and  not  as  evidence  of  the  plaintiff's  claim. 

Conditions  again.st  Encumbrances  in  Policy  of  Insurance  not  Vio- 
lated WHEN.  —  Where  the  insured,  when  applying  for  tlie  insurance, 
informs  the  insurer  of  the  amount  of  encumbrances  then  existing  upon 
the  property,  and  the  latter  issues  the  policy  with  knowledge  of  such 
encumbrances,  the  condition  against  encumbranoes  is  not  violated,  if 
their  amount  never  exceeds  the  amount  stated. 

Ratification  of  Assignment  of  Insurance  Policy. — If  a  policy  of  in- 
curance  contains  a  provision  that  it  shall  be  void  if  assigned  before  a  loss, 
without  the  consent  of  the  insurer  indorsed  thereon,  and  the  insurer 
places  on  it  an  indorsement  making  the  loss,  if  any,  payable  to  a  third 
person,  this  indorsement  operates  as  a  ratification  of  a  prior  agreement 
of  the  insured  to  the  same  effect,  made  without  the  previous  consent  of 
the  insurer. 

Assumpsit  upon  a  policy  of  insurance.  The  facts  appear 
from  the  opinion. 

H.  N.  WilliamSf  N.  C.  Elsbree^  and  R.  H.  Williams,  for  tlie 
appellant. 

Rodney  A.  Mercur  and  James  H.  Webb,  for  the  appellee. 

Mitchell,  J.  In  regard  to  the  first  assignment  of  error,  to 
the  overruling  of  the  defendant's  objection  to  the  proofs  of  loss, 
it  would  have  been  more  regular  and  much  better  practice  to 
have  heard  the  evidence  of  a  waiver  first,  and  then  passed 
upon  the  admissibility  of  the  proofs  of  loss.  But  if  the  evi- 
dence of  waiver  was  in  fact,  though  subsequently,  given,  suf- 
ficient to  take  that  question  to  the  jury,  then  it  was  a  mere 
matter  of  the  order  of  proof,  which  is  within  the  discretion  of 
the  judge. 

That  a  statement  was  furnished  within  the  stipulated  time 
is  admitted,  but  that  it  was  not  such  as  the  policy  required 
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we  must  assume,  as  the  learned  judge  so  cliargcd  the  jury. 
There  is,  however,  nothing  to  show  that  it  was  tiot  in  good 
faith  intended  by  the  plaintiff"  as  a  compliance  with  the  re- 
quirement of  the  policy.  Under  such  circumstances,  it  lias 
often  been  declared  by  this  court  that  it  is  the  duty  of  the  in- 
surance company,  if  it  means  to  rely  upon  failure  to  comply 
with  this  stipulation,  to  give  immediate  notice  of  its  objection, 
pointing  out  the  defects,  etc:  Girard  Life  Ins.  Co.  v.  Mutual 
Life  Ins.  Co.,  97  Pa.  St.  24,  and  cases  there  cited  by  the  present 
chief  justice;  Ben  Franklin  F.  Ins.  Co.  v.  Flynn,  98  Pa.  St.  627; 
Susquehanna  M.  F.  Ins.  Co.  v.  Ciisick,  109  Pa.  St.  159;  Univer- 
sal F.  Ins.  Co.  V.  Block,  109  Pa.  St.  535;  Thierolf  v.  Universal 
F.  Ins.  Co.,  110  Pa.  St.  37.  And  it  is  equally  settled  that  the 
actions  of  the  company,  including  the  failure  to  return  the 
proofs  of  loss  or  to  give  notice  of  the  objections,  are  evidence 
for  the  jury  of  a  waiver:  Snowden  v.  Kittanning  Ins.  Co.,  122 
Pa.  St.  502.  The  testimony  as  to  what  the  company  did  was 
admitted  by  the  learned  judge  in  the  present  case  as  evidence 
of  waiver,  and  in  so  doing  he  followed  the  line  of  decisions 
above  cited,  and  therefore  was  clearly  right. 

In  establishing  this  rule  in  regard  to  the  conduct  of  insur- 
ance companies  as  to  objections  to  proofs  of  loss,  it  is  not  in- 
tended to  encroach  at  all  on  the  doctrines  of  waiver  by  estoppel, 
as  laid  down  in  the  well-considered  and  authoritative  cases  of 
Trask  v.  State  Fire  &  M.  Ins.  Co.,  29  Pa.  St.  198;  72  Am.  Dec. 
622;  Beatty  v.  Lycoming  etc.  Ins.  Co.,  66  Pa.  St.  9;  5  Am.  Rep. 
318;  and  others  of  the  same  kind.  In  Trask  v.  State  Fire  <t' 
M.  Ins.  Co.,  29  Pa.  St.  198,  72  Am.  Dec.  622,  the  policy  re- 
quired that  the  assured  should  notify  the  company  of  his  loss 
*'  forthwith,"  and  it  was  held  that  a  delay  of  eleven  days,  \u]- 
excused,  was  a  breach  of  this  requirement,  and  that  the  fiet 
of  the  company's  receipt  of  the  notice,  without  objection,  was 
not  sufficient  evidence  of  waiver.  This  has  been  called  a  liarsh 
case  as  to  the  time,  but  nevertheless  was  followed:  Eduuinis 
v.  Lycoming  Co.  M.  Ins.  Co.,  75  Pa.  St.  378.  In  Beat  I  y  v. 
Lycoming  etc.  Ins.  Co.,  6Q  Pa.  St.  9,  5  Am.  Rep.  318,  a  notice 
was  sent  by  the  insurer,  but  it  was  so  defective  that  it  was 
held  to  be  "no  statement  at  all,  ....  a  mere  reiteration  of 
the  description  in  the  policy  ";  and  Sharswood,  J.,  in  deliviT- 
ing  the  opinion,  said,  "to  constitute  a  waiver,  there  should  l;e 
shown  some  official  act  or  declaration  by  the  company,  during 
the  currency  of  the  time,  dispensing  with  it;  something  from 
which   the    assured   might  reasonably   infer  that  the  under- 
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writers  did  not  mean  to  insist  upon  it After  the  thirty 

days  had  expired  without  any  statement,  nothing  but  the 
express  agreement  of  the  company  could  renew  or  revivify 
tlie  contract."  But,  notwithstanding  the  stringent  terms  in 
wliich  the  rule  is  thus  laid  down,  the  ground  of  the  decision 
is  the  entire  failure  of  the  insured  to  send  anything  that 
could  be  considered  the  statement  called  for.  This  is  clearly 
shown  by  what  is  immediately  added:  "Had  a  statement 
been  furnished  within  the  time,  it  might  have  been  the  duty 
of  the  insurers  to  notify  the  assured  of  any  merely  formal 
defect,  so  that  it  might  be  remedied."  This  duty,  as  shown 
by  the  later  cases  already  cited,  is  now  clearly  defined  and 
settled,  and  that  these  cases  are  not  at  variance  with  the  ap- 
parently stricter  previous  rulings  is  shown  by  the  references 
made  to  the  latter  from  time  to  time.  Thus  in  Lycoming  Co. 
M.  Ins.  Co.  v.  Schollenherger,  44  Pa.  St.  261,  Thompson,  J.,  says: 
"This  court  has  never  held  that  a  waiver  ....  may  not  take 
place  during  the  currency  of  the  condition.  The  cases  of  Bar- 
clay v.  Weaver,  19  Pa.  St.  39G,  57  Am.  Dec.  665,  and  Trask  v. 
State  F.  &  M.  Ins.  Co.,  29  Pa.  St.  200,  ....  only  decide  that 
it  did  not  in  those  cases,  as  time  for  the  performance  of  the 
condition  had  passed.  And  in  Imperial  F.  Ins.  Co.  v.  Dunham, 
117  Pa.  St.  473,  2  Am.  St.  Rep.  686,  our  brother  Clark,  after 
citing  Trask  v.  State  F.  &  M.  Ins.  Co.,  29  Pa.  St.  200,  72  Am. 
Dec.  622,  says:  "It  is  undoubtedly  true  that  where  an  insur- 
ance company  is,  from  any  cause,  discharged  from  liability, 
responsibility  for  the  loss  will  not  reattach  by  waiver,  without 
proof  of  authority,"  etc. 

The  distinction  between  the  two  lines  of  cases  is  the  time  at 
which  the  acts  alleged  to  prove  waiver  are  done.  Proofs  of 
loss  are  acts  to  be  done  by  the  assured  for  the  information  of  the 
insurer,  and  the  stipulation  for  them,  as  said  by  Strong,  J.,  in 
Inland  Ins.  &  Dep.  Co.  v.  Stavffer,  33  Pa.  St.  404,  is,  "  at 
most,  a  condition  precedent,  not  to  the  undertaking  of  the  in- 
surer, but  to  the  right  of  action  of  the  insured";  and  the  cases 
agree  that  substantial  compliance  is  all  that  is  required.  The 
result  of  the  decisions  may  therefore  be  formulated  in  th& 
following  rule:  If  the  insured,  in  good  faith,  and  within  tlie 
stipulated  time,  does  what  he  plainly  intends  as  a  compliance 
with  the  requirements  of  his  policy,  good  faith  equally  requires 
that  the  company  shall  promptly  notify  him  of  their  objections, 
so  as  to  give  him  the  opportunity  to  obviate  them;  and  mere 
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silence  may  so  mislead  him,  to  his  disadvantage,  to  suppose  the 
company  satistied,  as  to  be  of  itself  sufficient  evidence  of  waiver 
by  estoppel.  But  if  without  valid  reason  he  fails  to  comply 
with  the  requirements  of  his  policy  at  all,  or  to  do  so  within 
the  stipulated  time,  then  the  liability  of  the  company  is  dis- 
charged; and  mere  silence,  or  investigation,  or  even  negotia- 
tion, will  not,  in  the  words  of  Sharswood,  J.,  in  Bealty  v. 
Lycoming  etc.  Ins.  Co.,  66  Pa.  St.  9,  5  Am.  Rep.  318,  "  revivify 
the  contract."  Nothing  will  do  that,  short  of  an  express 
agreement,  or  a  change  of  position  by  the  insured,  reasonably 
induced  by  the  acts  of  the  company,  and  to  his  disadvantage. 
Mere  disappointment  in  the  expectation  of  a  settlement,  even 
though  such  expectation  be  founded  on  the  acts  of  the  com- 
pany, as  in  National  Ins.  Co.  v.  Brown,  128  Pa.  St.  386,  will 
not  be  enough. 

All  of  the  reported  cases  may  not  be  easy  to  bring  into  en- 
tire conformity  with  this  rule.  They  are  very  numerous,  and 
Bometimes  are  decided  on  their  own  very  exceptional  facts. 
But  none  of  them  depart  far,  if  at  all,  in  principle,  from  the 
rule;  and  such  as  may  not  be  absolutely  consistent  in  its 
application  must  be  considered  as  accidental  departures  from 
the  established  general  line. 

The  present  case  falls  within  the  first  branch  of  the  rule. 
The  proofs  of  loss  were  furnished  within  the  prescribed  time, 
and  it  was  the  duty  of  the  company  to  give  prompt  notice  of 
its  objections,  so  that  they  might  be  obviated.  It  is  argued 
that  as  the  proofs  were  received  only  three  days  prior  to  the 
end  of  the  period  limited,  the  plaintiff  could  not  have  remedied 
the  defects  in  time,  and  therefore  notice  would  have  been  use- 
less. We  will  not  undertake  to  say  now  how  far  the  strict 
limitation  as  to  time  may  control  the  right  to  correct  defects 
in  proofs  duly  furnished.  That  case  will  be  decided  when  it 
arises.  Here  the  proofs  were  in  time,  and  we  need  not  specu- 
late what  the  plaintiff  might  by  diligence  have  done  in  the 
three  days  left  to  him.  It  is  sufficient  for  this  case  that  the 
company  gave  him  no  chance.  The  first  and  seventh  assign- 
ments of  error  are  not  sustained. 

The  second  and  fourth  errors  complained  of  seem,  at  first 
sight,  to  come  dangerously  near  transgressing  the  settled  rule 
that  offers  of  compromise  are  not  admissible.  But  examina- 
tion shows  that  the  offer  of  settlement  in  this  case  was  not 
admitted  as  evidence  of  plaintiff's  claim.  Indeed,  the  fact  of 
loss  was  not  in  dispute,  nor  its  amount;  and  the  evidence  was 
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admitted  on  the  question  of  waiver,  and  was  carefully  limited 
to  that  in  the  charge.     So  regarded,  it  was  free  from  error. 

The  other  assignments  raise  three  questions  as  to  encum- 
brances not  indorsed  on  the  policy;  1.  Was  parol  notice  of 
the  existing  encumbrances,  given  before  the  issue  of  the  pol- 
icy, suflBcient?  2.  Was  the  condition  against  encumbrances 
broken  by  the  entry  of  the  subsequent  judgment?  and  3. 
Was  the  interest  of  the  insured  changed,  or  the  hazard  of  the 
insurance  increased,  by  the  subsequent  judgments?  Bearing 
in  mind  that  the  jury  have  found  that  plaintiff,  when  apply- 
ing for  the  insurance,  informed  the  agent  of  the  amount  of 
encumbrances  then  existing,  and  that  the  company  issued  the 
policy  with  such  knowledge,  and  further,  that  though  the 
items  of  encumbrance  were  somewhat  changed,  the  amount 
stated  was  never  exceeded,  this  case  bears  so  close  a  likeness 
to  Kister  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  St.  553,  15  Am.  St. 
Rep.  696,  that  it  is  not  necessary  to  do  more  than  refer  to  the 
opinion  in  that  case  to  dispose  of  these  questions. 

There  remains  only  the  question  of  the  agreement  that  the 
loss,  if  any,  should  be  payable  to  Robinson  and  Son.  The 
condition  of  the  policy  is,  that  if  it  be  assigned  before  a  loss 
without  the  agreement  of  the  company,  it  shall  be  void.  But 
as  such  agreement  is  indorsed  on  the  policy,  the  fact  that  the 
qualified  assignment,  such  as  it  is,  was  made  before  the  in- 
dorsement, even  if  proved,  would  be  entirely  immaterial. 
The  indorsement  by  the  company  was  a  ratification,  which  is 
equivalent  to  prior  consent. 

Judgment  affirmed.  

Insurance  —  Proofs  of  Loss.  —  The  insurer  must  point  out  defects  in 
proofs  of  loss,  and  must  give  the  assured  all  reasonable  facilities  for  ascer- 
taining such  defects,  as  well  as  an  opportunity  to  correct  them.  In  the  ab- 
sence of  this,  the  company  will  be  considered  as  having  waived  the  defects: 
BirmimjJmn  F.  Ins.  Co.  v,  Pulver,  126  111.  329;  9  Am.  St.  Rep.  598,  and  note. 
Bnt  unless  there  is  a  waiver,  proofs  of  loss  must  be  furnished  by  the  assured 
within  a  reasonable  time:  Knudson  v.  Hehla  F,  Ins.  Co.,  lb  Wis.  198;  or 
within  the  time  stipulated  in  the  policy:  Von  Genechtin  v.  Citizens'  Ins.  Co., 
75  Iowa,  544;  WeLh  v.  Des  Moines  Ins.  Co.,  77  Iowa,  37G;  McCormack  v. 
North  British  Ins.  Co.,  78  Cal.  469;  Township  of  Sidney  v.  Des  Moines  Ins.  Co., 
75  Iowa,  647.  An  unexplained  delay  of  fifty  days  is  unreasonable:  Picket  v. 
Plienix  Ins.  Co.,  119  Ind.  292.  The  law  does  not  require  an  impossible  thing 
of  an  assured,  so  that  he  may  excuse  himself  by  proving  the  impossibility  of 
complying  with  the  terms  of  the  policy  in  furnishing  proof  of  loss:  Peoples 
F.  Ins.  Co.  V.  Pulver,  127  111.  246.  Receiving  and  holding  proofs  of  los3 
without  objection  constitutes  a  waiver  as  to  the  time  in  which  such  proofs 
should  have  been  presented:  Loeb  v.  American  Cent.  Ins.  Co.,  99  Mo.  50. 
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Pabol  Evidence  is  Admissible  to  Show  Waiver  bt  Acts  in  Pais  of  In- 
surer, notwithstanding  a  stipulation  in  the  policy  that  nothing  less  than 
an  express  agreement  indorsed  on  the  policy  shall  be  construed  as  a 
waiver  of  any  of  its  conditions  or  restrictions.  But  if  the  policy  con- 
tains a  condition  that  it  shall  be  void  if  the  property  insured  be  encum- 
bered at  its  date,  or  afterwards  become  so,  without  notice  to  the  insurer, 
it  will  be  the  duty  of  the  insured  to  establish  the  parol  waiver  by  a  clear 
preponderance  of  evidence. 

EviDKNCE  OF  Waiver,  What  Sufficient. —  Where  an  insurer,  having  knowl- 
edge of  all  the  facts  upon  which  he  might  be  able  to  avoid  the  policy, 
misleads  and  delays  the  insurer  by  promising  to  pay  the  loss,  prevents 
him  from  rebuilding  by  his  negotiations,  puts  him  to  the  trouble  and  ex- 
pense of  proving  his  loss,  and  procures  the  adjustment,  by  appraisers,  of 
the  amount  of  the  loss,  binding  and  conclusive  under  the  conditions  of 
the  policy,  there  is  sufficient  evidence  of  waiver  to  go  to  the  jury. 

Assumpsit  upon  a  policy  of  insurance.  The  opinion  states 
the  facts. 

A.  A.  Stevens  and  O.  L.  Owens,  for  the  appellant. 

John  D,  Blair,  for  the  appellee. 

Mitchell,  J.  The  subject  of  waiver  by  acts  in  pais,  not- 
withstanding stipulations  in  a  policy  of  insurance  that  noth- 
ing less  than  an  express  agreement  indorsed  on  the  policy 
shall  be  effectual  for  that  purpose,  has  just  been  considered  in 
Gould  V.  Dwelling-House  Ins.  Co.,  134  Pa.  St.  570,  ante,  p.  717, 
(opinion  filed  herewith),  and  we  refer  to  the  review  of  the 
cases  there  made  to  show  that  the  charge  of  the  learned  judge, 
that  evidence  of  a  parol  waiver  was  not  competent,  cannot  be 
sustained.  Before  reaching  the  conclusion,  however,  that  the 
case  was  wrongly  withdrawn  from  the  jury,  we  must  examine 
the  facts  set  up  as  evidence  of  a  waiver. 

The  policy  contained  rather  unusually  stringent  conditions 
that  if  the  property  was  encumbered,  by  judgment  or  other- 
wise, or  should  become  so  encumbered,  witliout  the  consent  of 
the  company  indorsed  tliereon,  it  should  cease  to  be  binding 
on  the  company,  and  that  nothing  less  than  a  specific  agree- 
ment, clearly  expressed  and  indorsed  on  the  policy,  sliould  be 
construed  as  a  waiver  of  any  of  the  conditions.  It  is  undis- 
puted that  there  were  encumbrances  at  the  date  of  the  policy, 
and  others  subsequently,  of  which  no  notice  was  given  or  con- 
sent obtained.     The   liability  of  the  company  was  therefore 
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discharged  if  the  company  chose  to  so  treat  it,  and  had  it 
remained  passive  there  would  have  been  no  cause  of  action. 
But  in  fact  the  company  did  not  remain  passive.  Ou  receipt 
of  the  proofs  of  loss,  the  secretary  wrote,  asking  for  further 
information,  which  was  furnished.  An  agent  then  called  on 
plaintiff,  with  the  proofs  of  loss  in  his  possession,  examined 
the  remains  of  the  fire,  and  according  to  plaintiff,  produced  a 
list  of  the  liens  from  the  docket  of  the  court,  received  explana- 
tions in  regard  to  them,  and  then  demanded  an  appraisement 
under  the  terms  of  the  policy.  This  latter  statement  and  some- 
others  are  denied  by  the  defendant,  but  for  the  present  pur- 
pose we  must  assume  that  the  jury  would  have  found  them  to 
be  true.  After  some  delay,  appraisers  were  appointed  by  the 
parties,  respectively,  and  an  adjustment  of  the  loss  was  made, 
which  the  agent  of  the  company  then  promised  should  be 
paid  in  ninety  days.  These  negotiations  lasted  nearly  five 
months,  and  plaintiff  alleges  that  during  that  time  he  was 
prevented  from  rebuilding  his  barn,  and  suffered  other  incon- 
veniences and  damage  in  consequence.  In  addition  to  this, 
the  adjustment  of  the  loss  by  the  appraisers  wa's,  under  the 
twenty-second  condition  of  the  policy,  binding  and  conclusive 
as  to  amount;  and  though  they  might  give  him  but  a  small 
part  of  what  he  deemed  his  loss,  the  plaintiff  was  nevertheless 
barred,  by  his  submission,  from  any  larger  claim. 

Do  these  facts,  assuming  the  jury  to  find  them,  afford  suffi- 
cient evidence  of  such  a  change  in  plaintiff's  position,  to  hia 
detriment,  and  in  reliance  on  the  acts  of  the  company,  as  will 
justify  the  jury  in  finding  a  waiver,  under  the  second  branch 
of  the  rule  laid  down  in  Gould  v.  Dwelling-House  Ins.  Co.,  134 
Pa.  St.  570,  ante,  p.  717.  In  Coursin  v.  Pennsylvania  Ins.  Co., 
46  Pa.  St.  323,  the  facts  constituting  the  waiver  are  not  re- 
ported, but  the  language  of  Justice  Thompson,  on  page  331,  is 
closely  applicable  to  the  present  case:  "If  it  [the  company] 
acted  and  promised,  after  the  action  was  legally  barred,  as  if 
it  did  not  intend  to  insist  on  the  limitation,  and  put  the  party 
to  trouble,  expense,  and  anxiety  in  regard  to  his  claim,  they 
need  not  complain  of  a  jury  finding  that  they  did  waive  it." 
And  in  Niagara  F.  Ins.  Co.  v.  Miller,  120  Pa.  St.  504,  517,  6 
Am.  St.  Rep.  726,  the  present  chief  justice  says:  "If,  with  the 
knowledge  in  its  possession  of  every  fact  upon  which  to  avoid 
the  policy,  they  misled  the  plaintiff  for  nearly  a  year,  sub- 
jected him  to  the  expense  of  procuring  plans  and  specifications- 
of  his  building,  and  never  informed  him  that  they  would  not 
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pay  because  the  policy  was  avoided,  they  have  no  ground  to 
complain  if  they  are  now  held  to  be  estopped  from  setting  up 
such  a  defense."  In  this  last  case,  and  also  in  Snoxcden  v, 
Kittanning  Ins.  Co.,  122  Pa.  St.  502,  the  facts  relied  upon  to 
establish  a  waiver  were  certainly  no  stronger  than  they  appear 
to  be  in  the  present;  and  under  those  decisions,  the  latest  and 
•most  analogous  of  a  long  line,  we  must  hold  that  the  evidence 
in  the  present  case  should  have  gone  to  the  jury  on  the  ques- 
tion of  waiver. 

The  learned  judge  apparently  fell  into  error  by  following 
Universal  M.  F.  Ins.  Co.  v.  Weiss,  106  Pa.  St.  20,  too  literally. 
Some  of  the  expressions  in  the  opinion  therein  upon  the  ques- 
tion of  waiver  of  proofs  of  loss  would  probably  justify  the  tak- 
ing of  the  present  case  from  the  jury.  But  the  opinion  must 
be  read  in  its  connection,  as  applied  to  the  evidence.  The 
principle  of  waiver  by  acts  and  declarations  is  expressly  stated 
by  the  learned  judge,  but  he  then  proceeds  to  the  facts,  and 
€ays  that  of  waiver  as  to  proofs  of  loss  there  was  no  sufficient 
evidence,  and  of  waiver  as  to  time  of  bringing  suit,  no  evidence 
at  all.  Upon  its  facts,  the  decision  is  in  line  with  the  others 
already  cited. 

I  have,  of  course,  discussed  the  case  entirely  from  the  plain- 
tiff's point  of  view  of  tlie  facts.  The  truth  of  plaintiff's  own 
testimony,  of  Crawford's  contradiction  of  it,  of  the  latter's 
knowledge  of  the  encumbrances  before  his  demand  for  appraise- 
ment, the  extent  of  his  authority,  and  how  far  his  knowledge 
is  that  of  the  company,  and  other  like  questions,  are  for  the 
jury  on  the  weight  of  the  evidence.  The  omission  of  notice  of 
incumbrances  is  not,  however,  a  mere  formal  defect,  but  a 
breach  of  a  substantial  condition  of  the  insurance;  and  in 
view  of  this  fact,  and  of  the  express  stipulation  in  the  policy 
that  nothing  should  amount  to  a  waiver  unless  specifically 
agreed  to  and  indorsed  on  the  policy,  it  will  be  the  duty  of  the 
pliantiff  to  establish  the  parol  waiver  by  a  clear  preponderance 
of  evidence.  But  where  a  case  is  taken  from  the  jury,  and  de- 
cided as  a  matter  of  law  upon  the  sufficiency  of  the  evidence, 
we  must  (as  in  cases  of  nonsuit:  Elkins  v.  Susquehanna  F.  Ins. 
Co.,  113  Pa.  St.  386)  treat  the  plaintiff's  case  as  though  the 
jury  had  found  it  to  be  true.  Upon  the  actual  facts  or  the 
weight  of  the  evidence  we  indicate  no  opinion;  indeed,  we  have 
none. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Insubaxce  —  Parol  Watver.  —  An  insurance  company  or  its  general 
agent  may  waive,  orally,  a  condition  in  the  policy,  notwithstanding  the  policy 
provides  that  no  agent  of  the  company,  or  other  person  than  the  secretary  or 
president,  shall  have  authority  to  waive  any  of  the  terms  or  conditions  of  the 
policy,  or  make  any  indorsement  thereon,  and  that  all  agreements  by  the  offi- 
cers named  shall  be  signed  by  either  of  them:  German  Ins.  Co.  v.  Gray,  43  Kan, 
497;  ante,  p.  150,  and  note.  A  waiver  by  parol  may  be  proved  of  a  condition 
in  an  insurance  policy;  and  the  plaintiff  may  prove  by  parol  evidence  such  a 
waiver,  as  such  proof  does  not  alter  or  vary  the  written  contract:  Pino  v. 
Merchants'  MuL  Ina.  Co.,  19  La.  Ann.  214;  92  Am.  Dec.  529. 
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[77  Texas,  7.] 

Sales.  —  Right  of  Seller  to  Resell  in  satisfaction  of  unpaid  purchase- 
money,  if  title,  but  not  possession,  has  passed,  is  well  settled;  and  if 
there  is  a  contract  to  sell,  and  performance  is  tendered  by  the  seller,  the 
same  rule  applies. 

Sales  —  Right  of  Seller  to  Resell  —  Notice  to  Buyer.  — It  is  enough 
to  authorize  a  resale  that  the  defaulting  buyer  has  notice  of  the  facta 
which  give  the  wronged  seller  the  right  to  resell,  when  these  consist  of 
the  absolute  refusal  of  the  buyer  to  comply  with  the  contract  of  sale; 
and  the  place  of  resale  is  not  then  restricted  to  the  place  where,  by  the 
contract,  the  buyer  was  bound  to  receive  the  property;  but  the  seller 
may  ship  to  a  distant  market  and  sell,  if  in  doing  so  he  exercises  good 
faith  and  due  diligence,  with  intent  to  realize  the  best  price  he  can  oa 
resale. 

Sales  —  Right  of  Seller  to  Re-sell.  —  When  the  right  of  the  seller  to 
resell  arises  from  the  absolute  refusal  of  the  buyer  to  receive  the  goods  in 
compliance  with  the  contract  of  sale,  if  the  buyer  desires  to  select  the 
market  for  resale,  he  must  receive  the  goods  and  send  them  to  that 
market. 

New  Trial  on  Grodnd  of  Newly  Discoverku  Evidence  will  not  be 
granted  when  such  evidence  was  not  only  proper,  but  necessars',  under 
the  allegations  of  the  pleadings  on  file  at  the  time  of  the  trial,  and  the 
moving  party  made  no  effort  to  procure  it. 

Hare,  Edmonson,  and  Hare,  for  the  appellants. 

R.  De  Armond  and  C.  N.  Buckler,  for  the  appellees. 

Stayton,  C.  J.  Appellants,  who  were  millers  residing  and 
doing  business  in  the  city  of  Sherman,  made  a  contract  with 
appellees  under  which  the  latter  were  to  buy  wheat  at  the 
market  price  in  Collin  County,  where  they  lived. 

727 


723  Waples  &  Co.  v.  Overaker  &  Co.  [Texas, 

This  wheat  they  were  to  ship  to  appellants,  who  therefor 
were  to  pay  the  market  price  paid  by  appellees,  freight  from 
place  of  shipment  to  Sherman,  and  in  addition  to  this,  two 
and  one  half  cents  per  bushel  for  such  wheat  as  might  be 
thus  bought  and  shipped  to  appellants  during  the  season  of 
1884. 

Seven  car-loads  of  wheat  were  thus  bought  by  appellees 
early  in  July,  and  shipped  to  appellants,  who,  on  the  arrival  of 
the  wheat  at  Sherman,  refused  to  receive  it,  whereupon  it  was 
shipped  by  appellees  to  New  Orleans  and  there  sold,  but  at  a 
loss;  and  this  action  was  brought  to  recover  damages  for 
breach  of  the  contract. 

There  is  some  conflict  in  the  evidence,  but  the  case  made 
by  appellees  was,  in  substance,  this:  The  contract  was  proved 
as  stated;  on  July  9th,  appellees  had  bought  under  the  con- 
tract, and  had  loaded  in  seven  cars,  -6,350  bushels  of  wheat, 
when  they  received  a  telegram  from  appellants  directing  them 
not  to  ship  any  more  wheat  at  that  time. 

On  receipt  of  that  telegram,  one  of  appellees,  with  samples 
of  the  wheat  in  the  cars,  went  to  Sherman  and  exhibited  the 
samples  to  appellants,  who  then  agreed  to  take  the  wheat  at 
seventy  cents  per  bushel,  with  freight  and  two  and  one  half 
cents  per  bushel  added;  whereupon,  on  July  11th,  the  wheat 
was  sent  to  Sherman,  consigned  to  appellants,  who  refused  to 
receive  it,  of  which  appellees  were  not  informed  until  the 
14th  or  15th  of  that  month,  when  they  were  notified  by 
the  railroad  agent  at  Sherman  that  they  had  refused  to  re- 
ceive the  wheat,  and  that  the  railway  company  desired  to  use 
its  cars,  which  were  still  standing  on  a  eide-track,  with  the 
wheat  still  in  them.  On  receipt  of  this  information,  one  of 
appellees  went  to  Sherman  to  induce  appellants  to  receive  the 
wheat,  but  they  refused  to  do  this,  and  gave  their  written  re- 
jection of  the  wheat,  basing  that  on  claim  that  the  wheat  was 
inferior  to  samples  furnished,  which,  in  view  of  the  evidence, 
the  charge  of  the  court,  and  the  verdict  of  the  jury,  must  be 
considered  to  have  been  untrue.  Appellants  were  then  in- 
formed that  the  railway  company  were  pressing  for  the  cars, 
that  they  would  be  held  responsible  for  the  breach  of  contract, 
and  that  appellees  would  be  compelled  to  sell  the  wheat 
there  or  reship  it  if  they  did  not  receive  it. 

Appellees  then  tried  to  sell  the  wheat  to  other  millers  in 
Sherman,  but  were  unable  there  to  find  a  market  for  it,  where- 
upon they  sought  a  market  for  the  wheat,  through  telegrams, 


April,  1890.]     Waples  &  Co.  v.  Overakeb  &  Co.  729 

in  Dallas,  Houston,  and  Galveston,  but  were  unable  to  find  a 
market  for  the  wheat  in  Texas;  whereupon  they  were  com- 
pelled to  sack  the  wheat  and  iihip  it  to  New  Orleans,  where  it 
was  subsequently  sold.  It  is  further  shown  that  New  Orleans 
was  considered  the  best  market  for  Texas  wheat,  and  that 
when  appellants  refused  to  receive  the  wheat  at  Sliernian, 
wheat  had  fallen  in  price,  and  was  selling  at  sixty-five  cents 
per  bushel. 

One  of  appellees  stated  that  he  told  one  of  appellants  "that 
we  could  not  sell  the  wheat  in  Sherman,  and  that  the  road 
had  notified  us  that  they  wanted  the  cars,  and  that  I  would 
have  to  reship  the  wheat  to  some  other  point,  where  I  could 
find  sale  for  it.  He  just  remarked,  '  That  is  your  business, 
not  mine,'  and  kept  on  walking  away  fron:  me,  and  did  not 
eeem  disposed  to  talk  about  the  matter." 

After  this,  J.  H.  Hays  was  sent  by  appellees  to  Sherman  to 
eell  tor  reship  the  wheat  still  in  the  cars,  and  to  sack  it  fur 
ehipment,  if  this  became  necessary. 

This  witness  made  another  effort  txD  sell  the  wheat  in  Sher- 
man, but  failed,  when  he  sacked  it  and  shipped  to  New 
Orleans.  While  in  Sherman  he  also  had  a  conversation  with 
•one  of  appellants,  which,  so  far  as  pertinent,  he  states  as  fol- 
lows: "I  went  to  the  Eagle  Mills,  the  one  owned  by  defend- 
ants, and  there  found  defendant  Paul  Waples  and  one  or  two 
others.  I  stated  that  I  had  been  sent  by  plaintiffs  to  see 
about  that  rejected  wheat,  and  inquired  what  they  proposed 
to  do  about  it.  I  told  Paul  Waples  that  my  instructions  from 
Overaker  were  to  either  sell  the  wlieat  or  to  reship  it.  I  told 
him  the  railroad  would  not  let  us  have  the  cars  much  longer, 
and  that  something  had  to  be  done.     To  this  Waples  made  no 

satisfactory  reply;  simply  said  that  he  could  do  nothing 

I  simply  told  him  that  I  had  been  sent  by  plaintiffs  to  sell  or 
reship  the  wheat."  Witness  then  stated  the  efforts  he  made 
to  sell  at  Sherman,  and  that  failing  in  that,  the  wheat  was 
sacked  and  shipped  to  New  Orleans. 

After  the  conversation  between  Overaker  and  Paul  Waples, 
before  referred  to,  the  former  wrote  (on  July  16th)  to  appel- 
lants the  following  letter:  — 

"Montcastle  [his  partner]  refuses  to  do  anything  about  the 
€even  cars  wheat,  so  leaves  it  all  on  me.  Mr.  Paul,  treat  me 
like  a  white  man  over  this  thing.  The  wheat  is  there,  and 
<jrod  knows  I  am  willing  to  do  the  clean  thing.  You  recollect 
all  the  time  what  you  told  me  about  buying  wheat  for  you. 
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Now  let  me  know  what  you  will  do  for  me  about  this.  If  the 
wheat  was  of  my  own  to  say  about,  I  then  could  decide  at 
once.     Let  me  know.        Yours,  etc.,       H.  C.  Overaker." 

The  letter  was  not  replied  to,  and  was  received  by  appel- 
lants before  the  conversation  between  them  and  Hays  occurred. 

It  is  not  shown  that  there  was  any  agreement  to  sell  the 
wheat  on  credit,  and  in  the  absence  of  this,  it  niuht  be  pre- 
sumed that  it  was  to  be  paid  for  on  delivery. 

There  may  have  been  such  constructive  delivery  and  exist- 
ence of  such  other  facts  as  would  have  vested  title  to  the  wheat 
in  appellants,  but  they  cannot  claim,  under  the  facts  shown, 
that  such  an  absolute  delivery  had  been  made  as  would  defeat 
the  lien  of  appellees  for  the  purchase-money. 

The  conduct  of  appellants  forbids  their  claim  that  such  a 
Btate  of  affairs  existed. 

They  denied  having  any  interest  in  the  wheat  or  liability 
for  its  price,  and  refused  to  make  their  possession  absolute. 

Had  they  done  the  latter,  appellees  would  have  been  driven 
to  an  action  to  recover  the  agreed  price. 

As  the  wheat  stood  in  the  cars,  appellants  refusing  to  re- 
ceive and  pay  for  it,  it  was  the  right  of  appellees  to  hold  it 
until  its  price  was  paid,  as  they  might  have  done  had  the 
wheat  not  been  shipped  to  Sherman. 

Appellants  having  refused  to  receive  and  pay  for  the  wheat, 
appellees  might  have  retained  it  and  have  recovered  thediflfer- 
ence  between  the  contract  price  and  the  market  price  at  time 
and  place  of  delivery,  or  they  might  have  held  the  property  for 
appellants,  and  at  their  risk,  and  have  recovered  the  purchase- 
mone}',  which,  under  the  agreement,  would  be  the  aggregate  of 
freight  paid  and  72^  cents  per  bushel. 

Appellees,  however,  were  not  bound  to  pursue  either  of  these 
courses  on  the  refusal  of  appellants  to  receive  and  pay  for 
the  wheat,  for  they  had  the  right  to  resell  and  appropriate 
proceeds  on  the  debt  due  them,  and  were  not  bound  to  run  the 
risk  of  the  insolvency  of  appellants,  which  they  would  do 
if  they  pursued  either  of  the  other  courses  suggested,  nor  were 
they  bound  to  assume  the  risks  resulting  from  fluctuation  of 
markets  or  the  perishable  nature  of  the  article. 

Tlie  right  of  the  seller  to  resell  in  satisfaction  of  unpaid 
purchase-money,  if  title,  but  not  possession,  has  passed,  seems 
to  be  well  settled,  and  iS  there  is  a  contract  to  sell,  and  per- 
formance be  tendered  by  the  seller,  the  same  rule  applies: 
Whitney  v.  Boardman,  118  Mass.  242;  McLean  v.   Richardson, 
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127  Mass.  345;  Lewis  v.  Greider,  51  N,  Y.  231;  Jackson  y. 
Covert,  5  Wend.  141;  Smith  v.  Pettee,  70  N.  Y.  13;  Ullman  v. 
Kent,  60  111.  271;  Bagley  v.  Findlay,  82  111.  524;  Pollen  v.  U 
Roy,  30  N.  Y.  549;  Young  v.  Martins,  27  Md.  115;  Gordon  v. 
iVorm,  49  N.  H.  382;  2  Schouler  on  Personal  Property,  546, 
549;  Benjamin  on  Sales,  746,  747. 

It  is  not  contended  that  the  measure  of  damages  fixed  by 
the  charge  of  the  court  was  erroneous,  but  it  is  urged  that  the 
court  erred  in  permitting  the  application  of  that  measure  to 
this  case  because  "  there  was  no  evidence  of  a  direct  notice  of 
an  intention  to  ship  to  New  Orleans  having  been  given;  and 
further  erred  in  charging  '  that  a  simple  notice  of  intention  to 
sell  was  all  that  was  required  of  plaintiffs  before  shipping  to 
a  distant  market';  and  further  erred  in  instructing  the  jury 
'that  after  simply  giving  notice  to  defendant  of  an  intention 
to  sell  the  wheat,  plaintiffs  had  the  right  to  sell  in  a  distant 
market  if  plaintiffs  found  themselves  either  unable  to  sell  in 
Sherman  or  that  they  could  get  a  better  price  by  shipping  to 
a  distant  market.'  " 

In  reference  to  these  matters,  the  court  instructed  the  jury 
as  follows:  '*  If,  however,  you  find  that  the  wheat  was  as 
good  as  the  samples,  and  defendants  refused  to  accept  the 
same,  then  plaintiffs  had  the  right,  after  giving  notice  to  de- 
fendants, to  sell  the  same  for  the  best  attainable  market  price, 
and  if  they  were  unable  to  sell  in  the  market  at  the  place  of 
delivery,  or  could  get  a  better  price  by  shipping,  they  had  a 
right  to  ship  and  sell  at  the  best  and  most  convenient  market; 
hence  if  you  find  that  plaintiffs  complied  with  their  part  of 
the  contract,  and  defendants  did  not  comply  with  their  part, 
and  if  plaintiffs  gave  defendants  notice  of  their  intention  to 
sell  the  wheat,  and  plaintiffs  afterwards  did  sell  or  cause  the 
same  to  be  sold  within  a  reasonable  time,  and  if  it  was  neces- 
sary for  them  to  transport  the  wheat  to  get  a  market  for  it, 
then  and  in  that  case  you  will  find  damages  for  plaintiffs" 
etc. 

Another  part  of  the  charge  made  the  right  of  plaintiffs  to 
recover  under  the  rules  applicable  to  cases  of  resale  to  depend 
on  notice  to  defendants  of  intent  to  resell. 

The  evidence  bearing  on  the  question  of  actual  notice  of  in- 
tent to  resell  was  somewliat  conflicting,  but  ample  to  sustain 
the  finding  of  the  jury  on  that  issue. 

We  are  of  opinion  that  there  was  no  error  in  the  charge 
of   the    court  as  to  the    notice  of  intent  to   resell  of  which 
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appellants  can  properly  complain,  and  that  the  charge  was 
more  favorable  to  them  in  this  respect  than  it  ought  to  have 
been  under  the  uncontroverted  facts  of  the  case.  That  the 
wheat  was  tendered  to  appellants  at  the  proper  place  of  de- 
livery is  not  controverted,  nor  is  it  denied  that  they  absolutely 
refused  to  receive  it.  It  was  known  that  appellees  were 
purchasers  of  wheat,  and  of  the  particular  wheat,  for  sale  at 
once,  and  not  to  hold.  The  wheat  was  known  to  be  in  cars  the 
railway  company  was  demanding;  and  we  are  of  opinion  that 
knowledge  of  these  and  other  like  facts  conveyed  to  appel- 
lants notice  of  the  vital  fact  necessary  for  them  to  know  to 
authorize  appellees  to  sell  same  to  other  persons  and  to  sub- 
ject them  to  the  liabilities  resting  on  the  buyer  who  refuses  to 
comply  with  his  contracl,  in  cases  in  which  the  seller  resells. 
They  had  notice  and  knowledge  of  appellees'  legal  right  to 
sell  to  some  other  person,  resulting  from  their  unqualified 
refusal  to  comply  witli  the  contract  to  receive  and  pay  for  the 
wheat  when  tendered  at  the  proper  place  of  delivery. 

It  is  enough  that  the  defaulting  buyer  has  notice  of  the 
facts  which  give  to  the  wronged  seller  the  right  to  resell, 
when  these  consist  of  the  absolute  refusal  of  the  buyer  to 
comply  with  the  contract  of  sale:  Ullman  v.  Kent,  60  111.  273; 
Schouler  on  Personal  Property,  sec.  551;  Saladin  v.  Mitchell^ 
45  111.  80. 

After  notice  of  the  right  thus  arising,  notice  of  an  actual  in- 
tent to  sell  could  only  operate  in  the  way  of  a  threat  to  induce 
compliance.  If  having  once  refused  to  comply  with  the  con- 
tract there  be  locus  pcenitentias  for  the  buyer,  he  must  avail 
himself  of  it  without  further  notice  or  request  from  the  seller. 

There  was  nothing  in  the  evidence  from  which  it  could  have 
been  understood  that  appellees  intended  to  waive  their  right. 

It  is  urged  that  appellees  had  no  right  to  ship  the  wheat  to 
New  Orleans  for  sale,  and  make  the  price  at  which  it  there 
eold  the  basis  of  the  recovery;  that  it  should  have  been  sold 
in  Sherman  or  in  the  nearest  market. 

It  is  the  duty  of  the  seller  in  such  a  case  to  exercise  good 
faith,  and  to  realize  the  best  price  he  can  on  resale;  but  if,  in 
the  light  of  the  facts  before  him,  obtained  in  the  exercise  of 
due  diligence,  he  pursues  the  course  which  prudence  would 
dictate  to  a  man  of  ordinary  prudence,  then  the  defaulting 
buyer  ought  not  to  be  heard  to  say  that  the  market  in  which 
the  thing  was  sold  was  not  in  fact  the  most  advantageous  one. 

If  appellants  desired  to  select   the  market,  they  ought  to 


April,  181)0.]     Watlfs  &  Co.  v.  Overaker  &  Co.  733 

have  received  the  wheat  and  sent  it  to  that  market.  There 
are  cases  which  seem  to  hold  that  the  seller  has  not  the  right 
to  ship  to  a  distant  market  for  sale  when  the  buyer  refuses  to 
receive  the  thing  bought:  Chapman  v.  Ingram,  30  Wis.  290; 
Rickey  v.  Tenbroeclc,  63  Mo.  568. 

If  such  a  rule  was  recognized,  in  case  property  could  not  bo 
sold  at  the  place  where  the  buyer  ought  to  receive  it,  the  right 
of  the  seller  to  resell  would  be  practically  taken  away.  The 
true  rule  we  believe  to  be  that  asserted  in  Lewis  v.  Greider,  51 
N.  Y.  231:  "The  place  of  sale  is  not  necessarily  restricted  to 
the  place  where,  by  the  contract,  the  vendee  was  bound  to  re- 
ceive the  property.  The  vendors,  having,  as  they  should,  the 
interest  of  both  parties  in  view,  had  the  undoubted  right,  as  a 
means  of  guarding  against  loss,  to  procure  an  insurance  upon 
it;  and  within  the  rule  that  would  justify  such  reasonable 
outlay  to  save  it  from  loss,  they  should  be  permitted  to  exer- 
cise a  reasonable  discretion  as  to  the  place  of  sale,  and  to 
exercise  it  within  a  reasonable  time."  Whether  the  market 
selected  and  manner  of  sale  was  fair  were  questions  open  to 
inquiry;  but  from  the  evidence  introduced,  there  is  no  reason 
to  question  either. 

A  motion  for  new  trial  was  asked  on  the  ground  of  newly 
discovered  testimony,  by  which  appellants  proposed  to  show 
that  a  market  might  have  been  found  for  the  wheat  at  Sher- 
man, and  at  other  places  in  Texas,  at  which  it  had  been  shown 
that  appellees  had  tried  without  success  to  find  a  market; 
and  as  an  excuse  for  not  having  the  evidence  on  the  trial,  it 
was  claimed  that  the  original  petition  did  not  negative  these 
facts,  and  that  the  contents  of  amended  petition,  filed  the  day 
before  the  trial,  which  did,  were  unknown  to  them. 

No  sufficient  reason  is  shown  why  appellants  did  not  ascer- 
tain what  the  amended  petition  was;  they  had  opportunity  to 
read  it,  and  must  have  heard  it  read  at  the  opening  of  the 
trial,  and  did  not  then  claim  surprise. 

If,  however,  they  were  shown  to  have  been  excusably  igno- 
rant of  the  averments  of  the  amended  petition,  this  would  not 
benefit  them,  for  the  motion  for  new  trial  shows  that  the  origi- 
nal petition  contained  such  averments  as  would  make  such 
evidence  as  that  claimed  to  be  newly  discovered  not  only 
proper,  but  necessary,  on  the  trial. 

Moreover,  the  answer  alleged  "  that  such  wheat  was  worth 
on  the  Sherman  market,  at  the  time  defendants  refused  it, 
eighty  cents  per  bushel,  and  plaintiffs,  by  the  use  of  reason- 
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able  diligence,  could  have  obtained  that  price  for  it,  instead 
of  sending  it  at  such  great  expense  to  a  distant  market,  where 
the  price  was  less." 

This  answer  shows  that  appellants  were  fully  aware  that 
they  needed  just  such  evidence  as  they  claim  to  have  discov- 
ered after  trial  to  meet  the  case  made  by  appellees'  pleadings, 
and  the  motion  for  new  trial  fails  to  show  that  any  effort  was 
made  to  obtain  it. 

The  court  did  not  err  in  overruling  the  motion  for  new  trial, 
and  its  judgment  will  be  affirmed. 

Sales  —  Right  of  Seller  to  Resell. — The  buyer's  refusal  to  take 
goods  entitles  the  seller  to  resell  upon  giving  of  notice  to  the  buyer:  Oilli/  v. 
Hemi/,  8  Mart.  (La.)  402;  1.3  Am.  Dec.  291;  Co/fman  v.  Hampton,  2  Watts 
&  S.  377;  37  Am.  Dec,  ^511;  Pattens  Appeal,  45  Pa.  St.  151;  84  Am.  Dec. 
479.  The  seller  must,  upon  the  resale,  obtain  the  highest  price  he  can:  Eosen- 
haum  V.  Weeden,  18  Gratt.  785;  98  Am.  Dec.  737.  In  West  v.  Cunningham, 
9  Port.  104,  33  Am.  Dec.  300,  and  Atwood  v.  Lucas,  5.3  Me.  508,  89  Am. 
Dec.  713,  it  was  decided  that  when  a  buyer  refuses  to  fulfill  his  contract, 
the  seller  may  resell  the  goods  without  giving  any  notice  to  him.  In  Roeb- 
linga  v.  Loch  etc.  Co.,  130  111.  661,  the  rule  is  laid  down  that  where  a  buyer 
refuses  to  take  and  pay  for  goods,  the  seller  may  resell  them,  and  charge  the 
vendee  with  the  difference  between  the  contract  price  and  that  realized  at 
the  resale;  but  the  resale  must  be  fair,  and  made  in  the  manner  best  calcu- 
lated to  obtain  the  highest  price  for  the  goods. 
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Garnlshment  of  Exempt  Wages.  —  A  garnishee  who  is  indebted  to  a  de- 
fendant for  wages  which  by  law  are  exempt  from  execution  is  not  pro- 
tected by  a  judgment  against  him,  when  he  fails  to  state  in  his  answer 
the  facts  which  show  the  exemption,  and  when  the  debtor  has  not  been 
formally  cited  to  appear,  and  has  not  voluntarily  appeared  for  the  pur- 
pose of  maintaining  his  right. 

Garnishment  of  Exempt  Wages  —  Notice. — A  debtor  is  not  consid- 
ered to  have  constructive  notice  of  a  garnishment  proceeding  to  subject 
his  exempt  wages  to  the  payment  of  a  claim,  and  in  such  case  it  is  the 
proper  practice  for  the  garnishee,  after  disclosing  the  facts  which  show 
the  exemption,  to  have  the  debtor  cited,  to  the  end  that  he  may  make 
his  own  defense. 

Carr  and  Lewis,  for  the  plaintiff  in  error. 

T.  G.  Pray,  for  the  defendant  in  error. 

Gaines,  A.  J.  This  suit  was  brought  by  the  defendant  in 
error  against  plaintiff  in  error  to  recover  a  balance  due  him  for 
services  as  a  brakeman.     The  defendant  company  answered, 
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among  other  things,  that  in  a  certain  suit  in  which  this  plaintiff 
was  defendant,  a  writ  of  garnishment  had  been  served  upon  it, 
and  that  upon  the  coming  in  of  its  answer,  a  judgment  had 
been  rendered  against  it,  which  it  had  paid.  A  transcript  of 
the  proceedings  in  the  garnishment  suit  was  introduced  in 
evidence  by  the  defendant  upon  the  trial.  They  showed  that 
the  defendant  company  answered  that  it  was  indebted  to  this 
plaintiff,  but  did  not  show  that  the  answer  disclosed  that  tlie 
indebtedness  was  for  current  wages.  The  court  held  that  the 
judgment  in  the  garnishment  proceedings,  and  its  payment 
by  the  defendant  company,  did  not  diminish  the  liability  of 
the  company  to  the  plaintiff  in  this  suit,  and  gave  judgment 
accordingly.  The  ruHng  of  the  court  in  that  particular  is  here 
assigned  as  error. 

Our  statutes  provide  "  that  no  current  wages  for  personal 
service  shall  be  subject  to  garnishment,  and  where  it  appears 
upon  the  trial  that  the  garnishee  is  indebted  to  the  defendant 
for  such  current  wages,  the  garnishee  shall  nevertheless  be  dis- 
charged as  to  such  indebtedness ":  R.  S.,  art.  218.  The 
question  then  is,  Will  the  garnishee  who  is  indebted  to  the 
defendant  in  the  suit  for  current  wages  be  protected  by  a  judg- 
ment against  him  when  he  fails  to  state  in  his  answer  the  facts 
which  show  the  exemption?  We  think  this  question  must  be 
answered  in  the  negative.  The  garnishment  proceeding  i-.- 
ancillary  to  the  main  suit,  and  to  it  the  defendant  in  the  prin- 
cipal action  is  not  a  party.  He  is  not  required  to  be  served 
with  notice  of  either  the  issuing  or  the  service  of  the  writ  of 
garnishment.  It  is  true  that  our  statutes,  literally  construed, 
require  the  garnishee  to  answer  only  whether  or  not  he  is  in- 
debted to  defendant,  and  whether  or  not  he  has  any  effects  of 
the  defendant  in  his  possession,  and  does  not,  in  terms,  direct 
that  he  shall  say  whether  such  indebtedness  or  such  effects 
are  exempt  from  a  forced  appropriation  to  the  pa\'ment  of 
debts  or  not:  R.  S.,  arts.  188,  199.  The  statutes  of  some  of 
the  states  require  him  to  answer  only  as  to  debts  or  property 
not  exempt.  We  think,  however,  that  since  the  defendant  is 
not  required  by  the  statute  to  have  notice  of  the  service  of  the 
writ,  that  it  was  not  intended  that  the  garnishee  should,  in  his 
answer,  confine  himself  to  the  literal  directions  of  the  statute 
when  he  knows  that  the  debt  or  property  is  exempt.  Such  a 
rule  would  place  it  in  the  power  of  the  garnishee  in  many 
cases  to  deprive  the  defendant  of  the  exemption  which  the  law 
affords    him.     The    garnishment  may  issue    after  judgment; 


736  ^IissouRi  Pacific  R'y  Co.  v.  Whipsker.      [Texas, 

and  even  when  it  is  issued  before,  the  defendant  may  remaiiv 
ignorant  of  the  fact  unless  he  sees  proper  to  defend  the  prin- 
cipal suit.  If  after  service  of  citation  he  determines  not  to 
defend,  he  may  expect  a  judgment  to  be  rendered  against 
him  and  execution  to  issue;  but  we  know  of  no  rule  which  re- 
quires him  to  take  notice  of  any  ancillary  proceedings.  If  ho 
fails  to  appear,  and  the  plaintiff  amends  the  statement  of  his 
demand  so  as  to  show  a  cause  of  action  materially  different, 
he  must  have  notice.  For  this  reason  we  cannot  think  that 
it  was  the  intention  of  the  legislature  that  he  should  be  con- 
cluded by  the  judgment  in  the  garnishment  proceeding,  when 
the  garnisbee  has  failed  to  disclose  the  facts  showing  the  ex- 
emption, and  when  he  has  not  been  formally  cited  to  appear 
and  has  not  voluntarily  appeared  for  the  purpose  of  maintain- 
ing his  right. 

This  ruling  we  think  in  accordance  with  the  great  weight  of 
authority  in  the  courts  of  other  states.  The  statute  of  Maino 
provides  "that  no  person  shall  be  adjudged  trustee  by  reason 
of  any  amount  due  from  him  to  the  principal  defendant  a» 
wages  for  his  personal  labor  for  a  term  not  exceeding  on& 
month."  In  construing  that  statute,  the  supreme  court  of  that 
state  says:  "  The  statute  secures  to  the  laborer  his  claim  of  pay- 
ment for  one  month's  labor,  and  places  it  beyond  the  reach  of 
his  creditors,  and  his  debtor  cannot  deprive  him  of  it  by  hi» 
neglect  to  disclose  the  whole  matter  when  summoned  as  his 
trustee":  Lock  v.  Johnson^  36  Me.  464.  The  following  author- 
ities are  to  the  some  effect:  Chicago  etc.  R.  R.  Co.  v.  Ragland^ 
84  IIU  375;  Winterjield  v.  Milumukee  etc.  R'y  Co.,  29  Wis.  589; 
Daniels  v.  Marr,  75  Me.  397;  Jones  v.  Tracy,  75  Pa.  St.  417. 

The  case  before  us  illustrates  the  injustice  of  a  contrary 
doctrine.  The  suit  in  which  the  writ  of  garnishment  was 
sued  out  was  brought  June  25,  1886,  in  a  justice  court  of  Wil- 
liamson County.  The  writ  of  garnishment  was  issued,  was 
served,  and  was  answered  by  the  garnishee  on  the  same  day 
the  suit  was  instituted.  The  citation  for  the  defendant  to  Wil- 
liamson County  was  returned  not  found,  when  an  alias  issued 
to  Bexar  County,  and  was  served  upon  him.  He  made  default. 
There  is  nothing  in  the  record  to  indicate  that  he  ever  had 
any  reason  to  suspect  that  a  garnishment  had  issued  to  sub- 
ject his  wages  to  the  payment  of  the  debt. 

In  saying  that  the  defendant  in  tiie  principal  suit  is  not  a 
party  to  the  garnishment  proceeding,  we  do  not  wish  to  h& 
understood  as  holding  that  he  has  not  the  right  to  appear  in 


April,  1S90.]     Missouri  Pacific  R'y  Co.  v.  Whipsker.     737 

a  case  like  this,  and  to  make  his  own  defense.  On  the  con- 
trary, our  statutes  expressly  permit  this:  R.  S.,  art.  212, 
What  we  do  mean  to  say  is,  that  he  is  not  to  be  held  to  have 
constructive  notice  of  the  garnisbment  proceeding. 

We  will  say,  in  addition,  that  in  every  case  of  this  char- 
acter it  would  be  a  proper  practice  for  the  garnishee,  after  dis- 
closing the  facts  which  show  the  exemption,  to  have  the 
defendant  cited,  to  the  end  that  he  should  make  his  own  de- 
fense: Iglehart  v.  Muore,  21  Tex.  501.  The  parties  at  interest 
will  then  have  the  burden  of  the  litigation,  and  upon  the  trial 
the  garnishee  will  be  entitled  to  recover  his  costs,  and  a  rea- 
Bonable  attorney  fee  for  his  answer.  This  certainly  should  be 
the  practice  when  the  fact  of  the  exemption  is  contested  by 
the  plaintiff,  or  when  the  garnishee  is  in  doubt  as  to  the  factSt 
Such  a  rule  afifords  ample  protection  to  all  parties. 

The  judgment  is  afl&rmed. 

Garnishment — Defenses  Available  to  Garnishee. — Where  an  em- 
ployer is  sought  to  be  held  as  a  garuisliee  for  wages  due  to  his  employee,  h« 
should  set  up  in  his  answer  that  such  wages  are  exempt:  Terre  Ilautcetc,  R'y 
Co.  V.  Baker,  122  Ind.  433;  note  to  Laihrop  v.  Cla2>p,  100  Am.  Dec.  511,  512; 
note  to  Hanna  v.  Lauriri'j,  13  Am.  Dec.  341;  Union  P.  K';/  Co.  v.  Smer-sh,  12 
Neb.  751;  3  Am.  St.  Rep.  290.  In  Alabama,  where  a  claim  of  exemption  is 
made  to  money  in  the  garnishee's  hands,  the  claim  must  be  accompanied 
with  the  statutory  inventor}'  of  the  debtor's  property:  Tonsmerf  v.  Buckland, 
88  Ala.  312!  But  an  employer  need  not  defend  for  an  employee  in  a  proceed- 
ing by  girnishnient  against  him  in  another  state,  and  failing  to  do  so  does 
not  render  him  liable  to  such  employee  for  wages  in  his  hands:  Chicago  etc. 
R,  R.  Co.  V.  Meyer,  117  Ind.  563.  See,  however,  Missouri  P.  R'y  Co.  v. 
Sharitt,  ante,  p.  143,  and  note.  The  garnishee,  knowing  that  the  debt  has 
been  assigned,  must  plead  the  fact  in  his  answer:  Phipps  v.  Rieley,  15  Or. 
494;  or  he  may  pleail  in  his  answer  that  the  debt  sought  to  be  garnished 
in  his  hands  was  made  by  the  judgment  debtor  as  the  agent  of  his  'wife, 
•whereby  the  money  is  due  not  to  him,  but  to  the  wife:  Seward  v.  Arms,  145 
Mass.  195;  or  he  may  avail  himself  of  any  defects  in  the  proceedings  which 
tend  to  render  the  judgment  invalid  as  against  the  judgment  debtor: 
Slre'iss'juth  v.  Reigelman,  75  Wis.  212.  The  garnishee's  answer,  simply  deny- 
ing, in  h(BC  verba,  the  allegations  in  the  complaint,  raises  no  issue,  and  is  in- 
BufEcient:  Dav)son  v.  Maria,  15  Or.  556;  and  when  judgment  has  been 
rendered  against  a  garnishee  whose  answer  was  insuSicient,  the  fact  that 
a  good  defense  existed  is  immaterial,  if,  without  fault  of  the  complainant, 
it  was  not  made  in  the  proper  time  and  manner:  Mellon  v.  Lewis,  74  Tex. 
411.  Still,  a  garnishee  can  never  be  bound,  unless  it  is  shown  that  at  the 
date  of  the  garnishment  the  judgment  debtor  had  a  cause  of  action  against 
him  for  a  debt  due  or  to  become  due:  Edney  v.  Willis,  23  Neb.  56.  Compare 
note  to  Sessions  v.  Stevens,  46  Am.  Dec.  342,  343. 

Garnishment.  —  In  garnishment  proceedings,  the  judgment  debtors  must 
all  be  notified;  for  in  the  absence  thereof,  they  cannot  be  bound:  Hamilton  v. 
Rogers,  67  Mich.  135;  Union  P.  R'y  Co.  v.  SmeraJi,  22  Neb.  751;  3  Am.  St. 
Kep.  290. 
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Sales  —  Declaration  op  Material  Fact.  —  A  false  representation  as  to  his 
financial  status,  made  by  a  person  to  a  commercial  agency,  with  a  view 
to  obtaining  credit,  is  a  declaration  of  a  material  fact,  and  not  the  mere 
expression  of  an  opinion. 

Sales,  Cancellation  of,  for  False  Representations.  —  Misrepresenta- 
tions made  by  one  person,  not  with  a  view  of  reaching  another,  are  not 
available  to  otie  who  may  have  acted  upon  them,  to  cancel  a  sale  made 
by  reason  thereof,  but  a  third  person,  to  whom  they  were  not  directly 
made,>-  can  cancel  a  sale  made  by  him,  when  the  representations  were 
made  with  direct  intent  that  he  should  act  upon  them  in  the  manner 
which  occasioned  the  injury. 

Sales,  Cancellation  of,  for  False  Representations.  —  It  is  not  essen- 
tial to  the  cancellation  of  a  sale  that  false  representations  should  be 
addressed  to  the  party  directly  who  seeks  a  remedy  for  having  been 
deceived  and  defrauded  by  meaus  tliereof.  If  they  were  false,  and  so 
known  to  be  by  the  party  making  them,  and  were  made  with  intent  that 
they  should  be  communicated  to  and  believed  by  others  interested  in  as- 
certaining the  pecuniary  responsibility  of  the  buyer,  and  with  latent  to 
procure  credit  and  defraud  sellers,  and  were  relied  upon  by  the  seller, 
and  the  sale  procured  thereby,  he  is  entitled  to  rescind. 

Sale-s,  Cancellation  of,  for  False  Representations  to  Commercial 
Agency.  — Where  a  person,  for  the  purpose  of  obtaining  credit,  makes 
false  statements  to  a  commercial  agency  as  to  his  financial  status,  expect- 
ing them  to  be  acted  upon,  and  effects  a  purchase  by  such  -means,  the 
seller  may,  upon  discovering  the  fraud,  cancel  the  sale  and  reclaim  his 
goods,  even  as  against  other  attachment  creditors  of  the  buyer. 

Potter,  Potter,  and  Eddleman,  for  the  appellants. 

Lanius  and  McCans,  and  Stuart,  Bailey,  and  Harris,  for  the 
appellees. 

Hobby,  J.  Two  well-defined  issues  were  submitted  and  liti- 
gated in  this  action  of  the  trial  of  the  right  of  property. 

The  appellees,  Bamberger,  Bloom,  &  Co.,  who  were  claim- 
ants of  the  property  attached  by  appellants,  contend,  first,  that 
in  the  spring  of  1887,  Goldstein  and  Melasky,  who  were  the 
defendants  in  attachment,  purchased  the  goods  in  controversy 
from  them,  and  that  the  sale  was  made  by  them  upon  the 
faith  of  the  representations  of  said  Goldstein  and  Melasky  as 
to  their  financial  standing  and  solvency,  communicated  to 
Dun's  Mercantile  Agency,  of  New  York,  in  August,  1886; 
that  appellees  were  subscribers  to  said  agency  and  relied  upon 
said  representations,  and  save  for  them  they  would  not  have 
sold  the  goods;  that  the  representations  were  false,  and  so 
known  to  be  when  made.     It  was  contended,  in  the  second 
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place,  that  the  goods  were  purchased  at  a  time  when  the  pur- 
chasers knew  that  they  were  insolvent  and  unable  to  pay  for 
the  same,  and  that  they  did  not  intend  at  the  time  of  the  pur- 
chase to  pay  for  them. 

To  this  it  is  urged,  in  reply  by  appellants,  that  if  a  statement 
made  to  said  agency  can  be  construed  to  be  a  representation 
to  a  subscriber,  it  sliould  be  shown  that  the  party  making  such 
statement  knew  of  the  subscriber,  and  made  the  representa- 
tions with  a  view  of  influencing  such  subscriber.  And  further, 
that  the  representations  referred  to  were  but  matters  of  opin- 
ion, and  not  the  statement  of  facts,  and  that  they  should  be 
made  during  the  negotiation  regarding  the  trade,  or  so  con- 
nected therewith  as  to  constitute  a  part  of  the  transaction. 

The  facts  upon  which  the  appellees  rely  in  this  case  as 
establishing  the  existence  of  fraud  are:  That  in  July,  1885,  the 
firm  of  Goldstein  and  Melasky,  then  engaged  in  business  :'n 
Gainesville,  Texas,  made  a  statement  through  Melasky,  a 
member  of  the  firm,  to  Dun's  Commercial  Agency,  to  the  effect 
that  he  brought  into  the  firm  seventeen  thousand  dollars; 
that  there  was  stock  on  hand  to  the  an)ount  of  twenty  thou- 
sand dollars,  and  eleven  thousand  dollars  in  accounts.  The 
indebtedness  of  the  firm  was  represented  to  be  about  seven- 
teen thousand  dollars,  which  included  a  private  debt  of  two 
thousand  dollars,  their  assets  above  liabilities  showing,  by 
this  statement,  thirty-one  thousand  dollars.  About  a  year 
subsequent  to  the  above,  in  August,  1886,  another  statement 
is  made  by  Melasky  to  said  agency,  in  which  he  represented 
that  there  was  then  $45,530  in  stock,  and  $29,670  in  notes 
and  open  accounts  which  were  good,  two  dwellings  in  Gaines- 
ville worth  $10,000,  and  113  acres  of  improved  land,  valued 
at  $10,000,  constituting  the  assets.  Their  liabilities  were 
represented  to  be  about  $28,973,  leaving  an  excess  of  assets 
amounting  to  $66,227.  Statements,  it  seems,  were  made 
annually  to  this  agency,  purporting  to  show  the  financial 
status  of  Goldstein  and  Melasky. 

It  further  appears  from  the  testimony  that  in  August,  1886, 
Melasky  called  at  the  commercial  agency  of  Dun,  in  New 
York,  to  explain  a  discrepancy  in  the  former  statement. 
This  explanation  is,  that  the  statement  made  by  him  in  July, 
1885,  did  not  embrace  his  "  personal  real  estate  "of  twenty 
thousand  dollars  and  the  net  profits  of  the  business  of  the  pre- 
ceding year,  amounting  to  fifteen  thousand  doli&rs,  which 
items,  added  to  the  thirty-one  thousand  dollars,  shown  by  his 
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July,  1835,  statement  as  the  assets  of  the  firm,  wouhl  ninlce 
the  present  surplus  of  sixty-six  thousand  dolhirs  above  their 
liabilities. 

Such  were  the  representations  made  as  to  the  financial 
siidus  and  tlie  solvency  of  the  firm  of  Goldstein  and  Melasky, 
upon  which  the  proof  shows  the  appellees  relied  in  making  the 
sale  of  the  goods  involved  in  this  trial,  and  without  which  they 
woijld  not  have  sold  them.  The  testimony  of  Melasky  is  to  tlm 
effect  that  he  made  these  statements  to  the  commercial  agency 
of  Dun  for  the  purpose  of  obtaining  credit,  and  that  he  knew 
at  the  time  that  these  facts  would  be  communicated  to  the 
subscribers  of  said  agency;  and  appellees  were  subscribers  to 
this  agency,  from  which  they  derived,  to  a  great  extent,  their 
information  of  the  financial  standing  of  the  former. 

It  is  not  necessary  to  reproduce  in  detail  the  estimates  and 
calculations  in  evidence  which  authorized  the  conclusion  by 
the  court  of  the  falsity  of  the  representations  above  men- 
tioned. 

Melasky's  evidence  discloses  the  fact  that  when  he  was  in 
New  York,  in  the  spring  and  summer  of  1887,  his  firm  was  so 
pressed  for  money  that  he  resorted  to  the  process  of  "  kiting," 
and  which  is  not  considered  fair  financial  dealing  among  njer- 
chants.  It  consisted  of  his  drawing  drafts  on  his  Texas  house 
for  money  to. pay  drafts  in  New  York,  and  his  Texas  house 
would  pay  the  drafts  by  drawing  on  him  in  New  York,  he  hav- 
ing no  money  in  New  York,  and  his  house  in  Texas  being 
similarly  situated.  It  was  shown  that  about  the  time  of  the 
purchase  of  the  goods,  the  liabilities  of  Goldstein  and  Melasky 
were  about  seventy-eight  thousand  dollars  and  their  assets 
about  seventy-two  thousand  dollars.  The  dwelling-houses  in- 
cluded in  the  statements  made  to  the  agency  were  not  subject 
to  execution. 

In  the  year  1887  it  was  proved  that  the  firm  was  largely  in- 
debted to  appellants,  and  rendered  a  statement  showing  their 
liabilities  to  be  about  thirty  thousand  dollars  less  than  their 
assets,  upon  the  faith  of  which  the  bank  loaned  them  money. 
That  was  eight  or  nine  months  subsequent  to  their  report  to 
the  agency  showing  a  surplus  of  sixty-six  thousand  dollars. 
This  statement  to  the  bank,  it  was  testified  by  the  president^ 
was  untrue.  In  the  preceding  fall,  188G,  a  statement  by 
Melasky  to  a  Baltimore  commercial  agency  showed  their  as- 
sets to  be  between  twenty  thousand  and  thirty  thousand  dol- 
lars.    In  the  summer  of  1887  the  stock  of  the  firm  was  found 
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to  be  twenty  thousand  dollars  short,  but  no  explanation  v.aa 
made  of  how  that  occurred. 

The  evidence  plainly  shows  that  but  for  the  representations 
made  by  Melasky  the  contract  of  sale  would  not  have  been 
•consummated,  and  there  is  nothing  in  the  proof  which  would 
justify  the  inference  that  the  sale  of  the  goods  would  have 
been  made  by  appellees  without  these  representations,  upon 
which  they  relied.  It  follows,  therefore,  necessarily,  that  such 
being  the  effect  of  the  statements  made  to  the  agency,  they 
were  material:  McAleer  v.  Horsey,  35  i\Id.  439-452.  The  law 
governing  the  sale  of  personal  property  is  well  established  to 
the  effect  that  the  mere  expression  of  an  opinion  as  to  values, 
which  proves  to  be  incorrect  or  false,  does  not  come  within  the 
rule  applicable  to  the  fraudulent  representation  of  a  material 
fact.  But  the  statas  of  the  debtor  is  a  fact,  and  a  representa- 
tion as  to  that  status  is  the  declaration  of  a  fact:  Benjamin 
on  Sales,  562,  note.  In  Bradley  v.  Luce,  99  111.  234,  worthless 
stock  was  represented  as  worth  a  large  sum,  and  mortgages 
for  twelve  thousand  dollars  on  land  worth  two  thousand  dol- 
lars were  represented  as  good.  These  statements  were  held 
■clearly  fraudulent. 

No  inflexible  rule  can  with  accuracy  define  all  of  the  circum- 
stances in  which  the  representations  of  fact  or  of  matters  of 
opinion  may  become  fraudulent:   Benjamin  on  Sales,  562,  note. 

But  representations  of  the  financial  status  and  solvency  of 
Goldstein  and  Melasky,  under  the  circumstances  in  this  case, 
were  clearly  statements  of  fact,  and  not  mere  expressions  of 
opinion. 

It  is  not  essential  that  the  misrepresentations  should  have 
been  directly  made  to  the  appellees  by  Goldstein  and  Melasky, 
and  during  the  negotiations  regarding  the  contract  of  sale,  for 
them  to  avail  in  canceling  such  contract. 

As  a  general  proposition,  it  may  be  correct,  as  contended  by 
appellants,  that  a  misrepresentation  made  to  one  person,  not 
with  a  view  of  reacliing  another,  cannot  be  available  to  an- 
other, who  may  have  acted  on  it  to  cancel  a  contract  entered 
into  by  reason  of  it;  but  it  is  sound  doctrine  that  a  third  per- 
son, to  whom  they  were  not  directly  made,  can  maintain  an 
action  of  deceit,  and  seek  the  cancellation  of  a  contract  made 
by  him,  if  it  appear  that  the  defendant's  false  representa- 
tions were  made  with  a  direct  intent  that  he  should  act  upon 
them  in  the  manner  whicli  occasioned  the  injury:  Eaton  v. 
Avery,  83  N.  Y.  31. 
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If  the  false  representations  be  made  with  a  view  of  reach- 
ing the  third  person  to  whom  it  is  repeated,  and  for  the  pur- 
pose of  influencing  him,  they  will  aflbrd  a  cause  of  action:  1 
Poineroy's  Eq.  Jur.,  sec.  879. 

An  illustration  identical  with  this  phase  of  the  case  will  be 
found  in  the  case  of  Eaton  v.  Avery,  83  N.  Y.  31.  The  repre- 
sentations charged  in  the  case  cited,  as  in  this  case,  were  not 
made  to  the  appellee  directly,  but  to  the  Dun  commercial 
agenc3%  and  by  it  communicated  to  appellees,  who  sold  the 
goods,  relying  upon  the  statements  so  made. 

It  was  in  that  case  contended,  as  in  this,  that  assuming  the 
representations  to  have  been  false,  they  were  not  sufiSciently 
connected  with  the  contract  of  sale. 

It  was  there  held  that  it  was  not  essential  that  the  repre- 
sentations should  be  addressed  to  the  party  directly  who  seeks 
a  remedy  for  having  been  deceived  and  defrauded  by  means 
thereof;  that  if  they  were  false,  and  so  known  to  be  by  the 
party  making  them,  and  were  made  with  the  intent  that  they 
should  be  communicated  to  and  believed  by  persons  inter- 
ested in  ascertaining  the  pecuniary  responsibility  of  the  firm, 
and  with  the  intent"  to  procure  credit  and  defraud  such  per- 
sons thereby,  and  they  were  relied  on  by  the  seller  and  the 
6;)le  procured  thereby,  the  plaintiff  was  entitled  to  recover. 

In  the  case  last  cited  it  was  said:  "A  person  furnishing  in- 
formation to  such  agency  in  relation  to  his  own  circumstances, 
means,  and  pecuniary  responsibility  can  have  no  other  motive 
in  so  doing  than  to  enable  the  agency  to  communicate  such 
information  to  persons  who  may  be  interested  in  obtaining  it 
for  their  guidance  in  giving  credit  to  the  party;  and  if  a  mer- 
chant furnishes  such  an  agency  a  willfully  false  statement  of 
his  circumstances  or  pecuniary  ability,  with  the  intent  to  ob- 
tain a  standing  and  credit  to  which  he  knows  he  is  not  justly 
entitled,  and  thus  to  defraud  whoever  may  resort  to  the  agency, 
and  in  reliance  upon  the  false  information  there  lodged,  ex- 
tend a  credit  to  him,  there  is  no  reason  why  his  liability  to  any 
party  defrauded  by  those  means  should  not  be  the  same  as  if 
he  had  made  the  false  representation  directly  to  the  party 
injured." 

Upon  the  other  branch  of  the  case,  —  the  known  insolvency 
of  Goldstein  and  Melasky  at  the  time  of  the  purchase  of  the 
goods,  and  their  alleged  intention  not  to  pay  for  them,  —  it  is 
only  necessary  to  say  of  it  that  it  is  a  question  of  fact  to  he 
found    from   all   the  circumstances   developed    by  the  proof. 
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which  proof  in  this  case  we  are  not  prepared  to  say  was  not 
BufHcient  to  support  the  decree,  if  the  suiliciency  of  tlie  proof 
upon  either  of  the  issues  we  have  discussed  is  contested  hy 
appellant,  which  we  do  not  understand  to  be  done  in  this 
case. 

"The  mere  insolvency  of  the  purchaser,  where  no  fraudu- 
lent purpose  exists,  as  also  the  mere  fact  that  the  purchaser 
has  knowledge  that  his  debts  exceed  liis  assets,  though  the 
fact  be  unknown  and  uncommuniciited  to  the  vendor,  will  not 
vitiate  the  purchase,"  is  certainly  true. 

So,  on  the  other  hand,  "an  intention  on  the  part  of  the  pur- 
chaser not  to  pay  for  the  goods,  existing  at  the  time  of  the 
purchase,  and  concealed  from  the  vendor,  is  such  a  fraud  as 
will  vitiate  the  contract":  Talcott  v.  Henderson,  31  Ohio  St. 
164;  27  Am.  Rep.  501. 

There  is  no  error  in  the  judgment,  and  we  think  it  sliould 
be  aflSrmed.  

Sales,  Canckllatton  op,  for  Fraud  in  Pcrciiast?  on  Crkoit. — See 
monographic  note  to  Reid  v.  Coioduroy,  18  Am.  St.  Kep.  362-.S65,  in  which  it 
is  stated  that  "a  person  furnishing  false  information  to  a  mercantile  agency, 
to  be  communicated  to  persons  who  may  he  interested  in  obtaining  it  for 
guidance  in  giving  credit  to  such  person,  is  as  much  liable  to  the  person 
thereby  defrauded  as  if  he  made  false  representations  directly  to  the  party 
Injured,"  citing,  among  other  authorities,  the  principal  case. 

Where  goods  are  obtained  on  credit  through  false  representations  of  the 
purcliaser,  it  avails  nothing  that  he  expected  to  be  able  to  pay  for  them,  and 
had  no  intention  of  defrauding  the  seller  out  of  his  money:  Judd  v.  Weber, 
65  Conn.  267:  and  the  purchaser's  assignee  for  the  benerit  of  creditors  can- 
not hold  the  goods  as  against  the  seller:  Singer  v.  SdiiUing,  74  Wis.  3G9. 


O'Neal  v.  City  of  Sherman. 

[77  Texas,  182  ] 

Dedication  of  Street,  Ef fect  of.  —  Wlien  a  street  is  dedicated  to  the 
public,  the  fee  vests  in  the  public  only  when  the  statute  no  provides; 
in  all  other  cases  the  owner  of  the  land  retains  his  exclusive  right  in  the 
soil  for  every  ])Urpose  of  use  or  (irotit  not  inconsistent  with  tlie  public 
easement,  and  may  maintain  a[ipropnate  actions  for  any  encroachments 
upon  it. 

Eminent  Domain. — Land  Condemned  and  Taken  for  Special  Pur- 
POSF.a,  on  the  score  of  public  utility,  is  limited  to  such  purposes,  and 
cannot  be  appropriated  to  another  use,  to  the  detriment  of  tiie  owner  of 
the  fee. 

Dedication  of  Street  —  Right  to  LiMrr  Use.  —  A  grantor  may  prescribe 
the  conditions,  qualifications,  and  limitations  of  a  grant  of  property  to 
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a  municipal  corporation,  and  when  the  land  is  granted  for  "street  pui* 
poses  only,"  the  city  cannot  appropriate  it  to  another  use,  or  if  it  does, 
the  use  may  be  enjoined. 

Hare,  Edmonson,  and  Hare,  for  the  appellants. 

Hobby,  J.  Appellants,  who  are  husband  and  wife,  sought 
to  enjoin  the  city  of  Sherman,  incorporated  under  the  general 
incorporation  act,  and  W.  C.  Connor  and  others  who  had  con- 
tracted to  furnish  said  city  a  system  of  water-works,  from  bor- 
ing a  hirge  number  of  wells  upon  a  certain  strip  of  hmd  fifty 
feet  wide  and  about  one  thousand  feet  long,  which  appellants 
had  conveyed  off  their  homestead  to  the  said  city  a  few  days 
before  "  for  street  purposes,  and  none  other,"  the  deed  expressly 
stipulating  that  the  same  rights,  and  no  higher,  should  pass  to 
the  city  than  would  have  been  acquired  had  the  city  procured 
the  condemnation  of  said  strip  for  street  purposes  alone,  the 
consideration  paid  being  $550.  Appellants  alleged  in  their 
petition  that,  believing  that  the  city  of  Sherman  had  no  use 
for  this  property  as  a  street,  and  that  the  city  council  desired 
it  only  for  the  purpose  of  turning  the  same  over  to  the  water- 
works contractors,  they  had   refused  to  deed  the  same  to  the 

city,  except  upon  payment  of  a  large  sum,  amounting  to 

thousand  dollars;  that  subsequently  they  were  informed  by 
the  mayor  of  said  city,  and  by  at  least  one  of  the  aldermen 
thereof,  that  as  a  matter  of  fact  it  was  untrue  that  the  said 
city  had  bound  itself  to  permit  the  contractors  to  sink  wells 
upon  the  said  strip,  and  believing  such  representations  to  be 
true,  the  deed  was  executed  upon  receipt  of  the  said  sum  of 
$650;  that  said  deed  would  not  have  been  executed  had  com- 
plainants known,  what  has  since  been  ascertained  to  be  true, 
thst  the  city's  only  object  for  acquiring  the  said  land  waste 
deliver  the  same  to  the  water-works  contractors,  to  be  used 
for  water  purposes  as  contradistinguished  from  street  pur- 
poses. 

That  if,  as  a  matter  of  law,  the  execution  of  said  deed  has 
conferred  upon  the  city  the  right  to  use  said  land  for  water 
purposes,  they  prayed  that  said  deed  be  canceled  or  reforrn(;d, 
because,  they  charge,  that  they  were  induced  to  execute  the 
said  deed  by  the  fraudulent  representations  of  the  city's  o(li- 
cers;  that  the  said  city  had  not  agreed  with  or  promised  to 
give  the  water-works  contractor  permission  to  sink  wells  upon 
said  lands,  when,  as  a  matter  of  fact,  it  had  been  fully  uiifh'r- 
stood  all  the  while  between  the  said  contractor  and  the  mayor 
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and  city  council  of  said  city  that  such  right  would  be  guar- 
anteed to  said  contractors  so  soon  as  the  city  should  acquire  an 
interest  in  said  lands  by  condemnation  or  otherwise;  tlmt  tlioy 
were  led,  by  the  fraudulent  representations  and  the  conccul- 
raent  of  their  true  intentions  on  the  part  of  said  ollicers,  to 
believe  that  the  said  officers  bad  made  no  promise  to  the  said 
contractor,  and  would  attempt  to  confer  no  rights  upon  him, 
but  would  leave  all  future  controversy  over  the  right  to  use  said 
lands  for  the  purpose  of  sinking  wells  thereon  to  be  settled  by 
complainants  and  the  contractor,  without  any  interference  on 
the  part  of  the  city. 

That  immediately  after  the  execution  of  said  deed  the  water- 
works contractors,  with  the  full  knowledge,  approval,  and  con- 
sent of  the  city,  began  to  sink  a  large  nuiuber  of  wells  upon 
the  said  strip  of  land,  and  are  making  preparations  to  attach 
to  said  wells  the  powerful  water-works  machinery,  which  will 
exhaust  not  only  the  water  underlying  said  strip,  but  the 
water  underlying  complainant's  adjacent  lands;  that  com- 
plainant's home  place  is  valuable  to  them,  and  was  acquired 
chiefly  on  account  of  the  fine  water  supply  underlying  the 
same,  which  said  water  supply  has  yielded  them  for  many 
years  an  annual  income  varying  from  five  hundred  to  at  least 
two  thousand  dollars. 

There  was  a  prayer  for  injunction.  The  petition  was  filed 
March  18,  1887,  and  on  the  23d  of  March,  1887,  the  injunction 
was  refused  in  chamljers,  the  cause  standing  over  for  trial. 

On  December  16,  1887,  general  demurrers  were  filed  by  the 
several  defendants.  On  the  same  day  said  demurrers  were 
sustained  by  the  court,  and  plaintiffs  having  declined  to 
amend,  their  suit  was  dismissed,  to  which  ruling  they  ex- 
cepted, and  in  open  court  gave  notice  of  appeal  to  the  supreme 
court. 

The  only  error  assigned  is  the  action  of  the  court  in  sustain- 
ing the  general  demurrer  to  the  peliliun,  and  in  dismissing  the 
suit,  because  the  petition  set  up  a  good  cause  of  action.  [Jn- 
-der  this  assign-.nent,  it  is  urged  that  "  tlie  estate  or  interest 
taken  by  condenjnation  proceedings  is  only  an  easement,  and 
not  tlie  fee,  unless  the  statute  plainl}'  contemplates  and  pro- 
vides for  the  appropriation  of  the  fee;  and  this  is  true,  even 
though  tlie  statute  makes  no  provision  for  a  deduction  in  the 
assessment  of  damages  for  the  reversionary  right.  It  is  also 
a  fundamental  rule  tiiat  all  statutes  in  regard  to  eminent 
domain  are  to  be  given  a  very  strict  construction. 
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"Where  the  street  is  given  to  the  public  by  dedication,  ad 
by  filing  for  record  a  plat,  the  fee  is  in  the  public  only  when 
made  so  by  statute;  and  where  it  is  in  the  former  owner,  he 
may  maintain  an  action  for  any  improper  use  of  such  street. 

"The  owner  of  land  dedicated  retains  his  exclusive  right  in 
the  soil  for  every  purpose  of  use  or  profit  not  inconsistent  with 
the  public  easement,  and  may  maintain  appropriate  actions 
for  any  encroachments  upon  it." 

In  cases  where  land  is  condemned  for  a  special  purpose  on 
the  score  of  public  utility,  the  sequestration  of  the  land  is  lim- 
ited to  that  particular  use.  The  reason  is,  that  as  the  prop- 
erty itself  is  not  taken,  but  the  use  only  seized,  the  right  of 
the  public  is  confined  to  that  use  of  which  alone  the  owner 
has  been  divested:  Imlay  v.  Union  Br.  R.  R.  Co.,  26  Conn.  255; 
68  Am.  Dec.  392. 

This  principle  is  recognized  in  Slate  v.  Lavei'ack,  34  N.  J.  L. 
201,  St.  Paul  etc.  R.  R.  Co.  v.  Shurmeier,  7  Wall.  272.  So,  too, 
where  the  use  to  which  the  dedicated  property  is  put  is  wholly 
different  from  the  original  purpose,  a  new  assessment  was  re- 
quired to  give  validity  to  the  appropriation;  and  where  lands 
appropriated  by  a  railroad  company  for  its  purpose,  and  after- 
wards were  leased  for  private  occupation,  it  was  held  that  the 
owner  of  the  fee  was  entitled  to  recover  damages:  Locks  v. 
Nashua  etc.  R.  R.  Co.,  104  ^lass.  1. 

The  rule  that  land  taken  by  the  public  for  a  certain  use  can- 
not be  appropriated  to  another  use,  to  the  detriment  of  the 
owner,  affords  the  only  adequate  protection  of  the  citizen's 
constitutional  riglit  to  be  compensated  for  the  condemnation 
or  use  of  his  property  for  the  public  benefit. 

In  the  case  under  consideration,  it  would  seem  to  be  unneces- 
eary  to  discuss  the  rights  of  the  parties,  where  the  acquisition 
of  the  land  was  by  the  exercise  of  the  right  of  eminent  domain. 
As  the  rights  of  the  appellee  arise  out  of  and  are  derived  fron> 
a  grant  or  conveyance  by  the  appellants,  their  rights  there- 
fore should  be  tested  by  the  terms  of  that  instrument,  in  so 
far  as  they  are  disclosed  by  the  petition. 

The  right  of  the  plaintiffs  (appellants)  to  prescribe  the  con- 
ditions and  qualifications  of  a  grant  of  property  to  a  municipal 
corporation  is  unquestioned,  and  is  recognized  by  its  accept- 
ance of  the  grant. 

The  city  no  doubt  possessed  the  authority,  under  the  deed, 
to  sink  wells  and  obtain  water  for  the  supply  of  its  fire  de- 
partment in  suppressing  conflagrations,  and  also  for  sanitary 
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or  any  legitimate  purposes  incident  to  the  use  for  which  the 
land  was  conveyed. 

It  plainly  appears  from  the  petition  that  the  land  was  con- 
veyed for  "street  purposes  only,"  and  it  was  stipulated  that 
the  same  and  no  higher  rights  sliould  pass  to  the  city  than 
could  have  been  acquired  by  that  city  in  the  condemnation 
of  the  land  for  "street  purposes  only."  This  limitation  is 
without  ambiguity,  and  the  legal  effect  of  its  acquisition  in 
this  mode  for  street  purposes  we  have  seen.  The  legal  effect 
of  its  acquisition  by  grant  for  street  purposes  is  well  settled. 
In  Dubuque  v.  Benson,  23  Iowa,  250,  it  was  held  by  Judge 
Dillon  that  the  effect  of  a  conveyance  (similar  to  that  in  this 
case)  to  the  city  of  Dubuque  was  to  give  the  right  or  ease- 
ment of  passage  in  the  streets;  the  right  to  use  and  work 
them  as  public  ways,  and  the  like;  but  reserved  all  other 
rights,  —  in  the  case  cited,  the  right  to  take  minerals  there- 
from. 

We  do  not  think  that  the  deed  in  this  case,  dedicating  the 
land  to  the  city  for  "  street  purposes  only,"  authorized  the  use 
to  which  the  petition  alleges  it  was  appropriated  by  the  city. 

The  remaining  proposition,  that  the  deed  having  been  pro- 
cured by  false  .'.nd  frauduleiu  representations,  it  should  there- 
fore be  reformed  or  canceled,  we  do  not  think  it  necessary  to 
consider,  in  view  of  the  disposition  made  of  the  preceding 
propositions. 

We  think  the  court  erred  in  sustaining  the  demurrer  and 
in  dismissing  the  suit,  and  that  the  judgment  should  be  re- 
versed and  the  cause  remanded. 


Dedication  or  Streets.  — The  fee  does  not  pass  by  the  dedication  of  land 
to  public  use,  but  only  such  interest  as  the  purposes  of  the  dedication  re- 
quire: Note  to  Schurmeier  v.  St.  Paul  etc.  R.  R.  Co.,  88  Am.  Dec.  67;  note  to 
Gardiner  v.  Tisdale,  60  Am.  Dec.  422,  423;  Sclmeider  v.  Jacob,  86  Ky.  101. 
The  land-owner  retains  the  right  to  use  the  laud  for  any  lawful  purpose  com- 
patible with  the  purposes  for  which  the  dedication  was  made:  EUxwoith  v. 
Lord,  40  Minn.  337;  and  may  attach  such  reasonable  restrictions  to  the  use 
of  the  land  aa  he  may  desire:  Church  v.  Portland,  18  Or.  73. 
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Berry  Brothers  v.  Davis  &  Co. 

[77  T£XA.s,  191.] 

Oabnishment  of  Non-residbnt.  —  A  resident  indebted  to  a  non-i  >jident 
maybe  garnished  in  the  courts  of  the  state  of  the  former's  residence, 
and  judgment  there  legally  rendered  against  him  that  will  bind  the  fund 
in  his  hands,  although  his  non-resident  creditor  was  cited  to  appear  only 
by  publication.  Payment  by  the  garnishee  under  such  judgment  is  cou- 
elusive  against  such  creditor. 

Actions  —  Costs.  —  Where  tender  is  not  made  until  after  su.c,  defendant  ia 
liable  for  costs  accruing  prior  to  the  tender. 

Garnishee  Who  has  Paid  a  Jddgment  rendered  against  him  is  liable  to  his 
creditor  for  interest  on  the  remainder  of  the  debt  from  the  date  of  the 
judgment  in  garnishment. 

Garnishee  Who  Permits  Costs  to  accumulate  upon  judgment  against  him 
cannot  charge  hia  creditor  with  such  costs. 

Peeler  and  Peeler^  for  the  appellants. 

SheeJcs  and  Sheeks,  for  the  appellees. 

Stayton,  C.  J.  Appellees  were  indebted  to  appellants  in 
the  sum  of  $266.80  for  merchandise,  which  was  due  on  Decem- 
ber 8,  1888. 

On  October  13,  1888,  Heidenheimer  &  Co.  brought  suit 
against  appellants  in  justice  court  in  Galveston  County  to 
recover  $168.65,  claimed  to  be  due  from  them. 

In  that  proceeding  a  writ  of  garnishment  was  sued  out  and 
served  on  appellees,  on  which  they  answered  that  they  were 
indebted  to  appellants  as  claimed  in  this  action. 

Appellants  were  residents  and  citizens  of  the  state  of  Vir- 
ginia, but  appellees,  as  well  as  Heidenheimer  &  Co.,  were  resi- 
dents of  Texas. 

Appellees  having  answered  as  stated,  and  appellants  having 
been  cited  by  publication,  on  March  18,  1889,  a  judgment  was 
rendered  in  favor  of  Heidenheimer  &  Co.,  against  appellees, 
as  garnishees,  for  $174.75  and  costs  of  suit,  all  of  which  aggre- 
gated $193.40. 

Execution  issued  on  that  judgment,  and  to  satisfy  it,  ap- 
pellees, on  April  5,  1889,  paid  $210.70,  which  included  judg- 
ment, interest,  and  costs. 

Appellants  were  not  cited  to  answer  in  the  suit  brought 
against  them  by  Heidenheimer  &  Co.,  otherwise  than  by  pub- 
lication, and  did  not  appear. 

This  action  was  brought  by  appellants  to  recover  from  appel- 
lees the  value  of  the  merchandise  sold,  with  interest  from  Jan- 
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uary  1,  1889,  as  though  no  part  of  it  had  been  paid  under  the 
proceedings  in  garnishment  referred  to. 

In  their  pleadings,  appellees  set  up  the  matters  referred  to 
in  defense  so  far  of  the  action,  but  admitted  a  balance  of 
$64.40  to  be  due,  and  this  tendered.  A  judgment  was  ren- 
dered in  favor  of  appellants  for  $56.10,  and  for  $10.85  as  costs, 
but  all  other  costs  were  adjudged  against  them. 

It  is  admitted  that  the  proceedings  in  garnishment  were 
regular,  but  it  is  stated  that  the  claim  of  Ileidenheinier  &  Co. 
was  an  unliquidated  demand. 

There  is  no  claim,  however,  that  the  debt  which  they  sought 
to  recover  was  not  of  such  a  character  as  to  make  attachment 
or  garnishment  proper  writs  for  its  enforcement. 

It  is  claimed,  however,  that  on  service  by  publication  only, 
the  court  had  not  jurisdiction  to  render  a  judgment  in  favor 
of  Heidenheimer  &  Co.,  or  against  the  garnishees. 

The  court  below  held  that  the  proceeding  in  garnishment 
was  in  the  nature  of  a  proceeding  in  rem,  which  gave  the 
court  jurisdiction  to  render  a  judgment  against  appellants 
and  the  garnishees  disposing  of  the  fund  in  the  hands  of  the 
latter,  and  in  this  we  think  there  was  no  error. 

Appellees  were  residents  of  this  state  and  indebted  to  appel- 
lants, and  in  such  cases  it  is  held  that  by  garnishment  on  the 
debtor,  judgment  maybe  legally  rendered  against  him  that 
will  bind  the  fund  in  his  hands,  although  his  creditor  was  a 
resident  of  another  state,  and  not  cited  otherwise  than  by  pub- 
lication. 

The  following  cases  will  illustrate  the  application  of  the 
rule:  Brashear  v.  West,  7  Pet.  620;  Mattingly  v.  Boyd,  20  How. 
12S;  Saicyer  X.  Thompson,  24  N.  H.  510;  Young  v.  Ross,  31 
N.  H.  201;  Tingley  v.  Bnieman,  10  Mass.  345;  Nye  v.  Liscowhe^ 
21  Pick.  264;  Erskine  v.  Staley,  12  Leigh,  406;  Lovejoy  v.  Aibee, 
33  Me.  417;  54  Am.  Dec.  630;  Wheat  v.  Platte  City  etc.  R.  R.  Co., 
4  Kan.  370;  Jones  v.  Comings,  6  N.  H.  498;  Lawrence  v.  Smith, 
45  N.  li.  538;  86  Am.  Dec.  183;  Baxter  v.  Vi:icent,6  Vt.  614; 
Cronin  v.  Foster,  13  R.  I.  196. 

The  rule  was  recognized  in  Haggerty  v.  Ward,  25  Tex.  144. 
In  that  case,  however,  the  plaintiff  and  defendant  were  both 
non-residents  of  the  state,  and  there  was  no  answer  by  the 
garnishee  sliowing  indebtedness  or  other  fact  that  would  fix 
liability  on  him.  Service  on  the  defendant  was  only  by  pub- 
lication, and  scire  facias  to  the  garnishee  was  served  in  the 
san^.e  manner;  and  under  that  state  of  facts  it  was  held  that 
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the  court  had  not  acquired  jurisdiction  to  enter  a  judgment 
against  the  defendant,  subjecting  anything  that  may  have 
been  in  the  hands  of  the  garnishee  to  payment  of  the  debt. 

In  the  case  before  us,  the  garnishees  were  duly  cited,  resided 
in  this  state,  and  had  answered,  showing  their  indebtedness  to 
appellants  in  a  sum  larger  than  necessary  to  satisfy  the  claim 
of  Heidenheimer  &  Co.  before  judgment  was  rendered  in  favor 
of  the  latter. 

Appellees  having  admitted  an  indebtedness  of  $64.40,  and 
tendered  this,  we  see  no  good  reason  why  the  court  below  ren- 
dered judgment  for  a  less  sum,  or  apportioned  the  costs.  If  the 
balance  due  appellants  had  been  tendered  before  this  action  was 
brought,  then  appellees  should  have  been  relieved  from  costs, 
but  as  this  was  not  done,  they  were  liable  for  the  costs  of  the 
suit.  It  is  claimed  that  appellants  were  entitled  to  more  than 
appellees  admitted  to  be  due,  and  this  arises,  perhaps,  out  of  a 
claim  for  interest.  The  claim  of  appellants  would  have  borne 
interest  from  January  1,  1889;  appellees,  however,  would  not 
be  liable  for  interest  after  writ  of  garnishment  was  served  ujmn 
them  until  judgment  was  rendered  against  them,  for  until  that 
time  they  had  no  right  to  pay  to  either  party. 

When  the  writ  of  garnishment  was  served  does  not  appear, 
but  the  inference  from  the  record  is,  that  it  was  served  before 
the  claim  bore  interest.  From  March  18,  1889,  appellees 
could  legally  have  paid  to  appellants  the  balance  due  them, 
and  that  ought  to  bear  interest  from  that  date. 

If  no  interest  had  accrued  when  the  writ  of  garnishment 
was  served,  that  balance  was  $73.40,  less  the  costs  of  the  gar- 
nishment proceeding,  and  for  that  sum,  with  interest  at  the 
rate  of  eight  per  cent  per  annum  until  judgment,  appellants 
were  entitled. 

If  appellees  permitted  costs  to  accumulate  under  the  judg- 
ment rendered  against  them  in  favor  of  Heidenheimer  &  Co., 
they  are  not  entitled  to  that  in  settlement  with  appellants. 

The  facts  are  not  stated  in  the  record  which  would  enable 
this  court  to  render  a  judgment  such  as  should  be,  for  it  is 
evident  that  some  costs  accruing  on  the  judgment  in  favor  of 
Heidenheimer  &  Co.  against  appellees  after  its  rendition 
must  have  been  allowed  to  appellees. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
when  the  court  below  will  be  able  to  ascertain  the  facts  neces- 
sary to  the  rendition  of  a  proper  judgment. 
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Garnishment  of  Nox-nEsiDKNTs.  —  A  foreign  corporation  doing  Imsiness 
in  a  state  may  be  garnished  for  a  debt  due  to  a  non-resident  employee,  con- 
tracted outside  of  the  state,  and  exempt  from  garnishment  in  the  state  wliere 
the  judgment  debtor  and  the  garnishee  reside:  Burlington  etc  R.  R.  Co.  v. 
T/iompson,  31  Kan.  180;  47  Am.  Rep.  497.  Property  of  a  non-resident  in 
the  hands  of  another  may  be  reached  by  garnishment,  the  property  and  the 
garnishee  being  within  the  jurisdiction  of  the  court:  Molf/neux  v.  Seymour,  30 
Ga.  440;  76  Am.  Dec.  662;  Cousens  v.  Lovejoy,  81  Me.  467.  A  garnishee  in 
one  state  may  be  charged,  even  though  the  judgment  creditor  and  judgment 
debtor  both  reside  in  another  state,  notwithstanding  the  latter  has  made  an 
assignment  for  the  benefit  of  his  creditors  in  the  latter  state,  no  notice  of 
which  has  been  given  to  the  gariiisliee:  Nichols  v.  Hooper,  61  Vt.  295.  To  an 
action  against  a  railway  company  to  recover  wages,  an  answer  alleging  that 
proceedings  were  instituted  against  plaintiff  in  another  state,  in  whic.i  a 
judgment  was  rendered  and  defendant  garnished,  is  sufficient,  and  the  &tat> 
utes  authorizing  such  garnishment  in  the  foreign  state  need  not  be  set  forth: 
7Vr/-«  Haute  etc.  R'y  Co.  v.  Baker,  122  Ind.  433.  But  a  foreign  corporation 
must  be  located  in  a  state,  to  give  a  court  jurisdiction  OTer  it  for  garnishment: 
Ettelaohn  v.  Fireman  »  Ina.  Co.,  65  Mich.  331. 


Western  Union  Telegraph  Company  v.  Young. 

[77  Texas,  245.] 
Telrgraph    Companies  —  Duty    to    Deliver    Me-ssaoe. — When   a  tele- 
graphic message  is  received  and  sent  directed  to  one  person  in  care  of 
another,  the  liability  of  the  company  ends  with  the  delivery  of  the  mes- 
sage to  the  person  in  whose  care  it  is  directed. 

Stemmons  and  Field,  for  the  appellant. 

Gaines,  J.  This  action  was  brought  by  defendant  in  error 
to  recover  of  plaintiff  in  error  damages  for  an  injury  to  the 
feelings  of  his  wife,  alleged  to  have  resulted  from  the  failure 
of  the  company  to  deliver  to  her  a  telegraphic  message  in- 
forming her  that  her  mother  was  dying.  It  was  claimed  that 
by  reason  of  the  failure,  the  plaintiff's  wife  was  deprived  of 
the  opportunity  of  attending  her  mother's  funeral,  and  that 
Bhe  was  thereby  caused  great  mental  distre's. 

The  message  was  directed  to  "  Mrs.  N.  Young,  care  of  W.  R. 
Henry  &  Co.,  Fort  Scott,  Kansas."  The  evidence  showed 
that  Mrs.  Young  did  not  receive  the  dispatch  until  it  was  too 
late  for  her  to  reach  the  place  of  her  mother's  death  before 
the  burial.  But  there  was  evidence  to  show  that  on  the 
morning  of  the  day  it  was  received  for  transmission  it  was 
delivered  to  W.  R.  Henry,  of  the  firm  of  W.  R.  Henry  &  Co., 
and  that  he  declined  to  forward  it,  and  handed  it  back  to  the 
messenger. 
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The  court  instrucfed  the  jury,  in  efTect,  that  if  the  defend- 
ant's agent  at  Fort  Scott  tendered  the  message  to  W.  R, 
Henry,  and  he  declined  to  receive  it,  and  gave  ihe  messenger 
Buch  directions  as  would  have  enabled  him  to  find  plaintifli'j 
wife  by  the  exercise  of  reasonable  diligence,  then  it  was  the- 
duty  of  the  agent  to  use  such  diligence  to  find  and  deliver 
tlie  message  to  her.  We  think  the  court  erred  in  giving  tlii» 
instruction.  The  liability  of  the  company  must  be  deter- 
mined by  the  terms  of  its  contract.  Its  obligation  was  not  to 
deliver  to  W.  R.  Henry  &  Co.  and  to  Mrs.  Young,  but  to  de- 
liver to  them  as  her  agents,  properly  addressed  to  her,  to  be 
dealt  with  by  them  as  they  deemed  best.  The  direction,  "Trv 
Mrs.  Young,  care  of  W.  R.  Henry  &  Co.,"  has  the  same  menn- 
ing  and  legal  effect  as  it  would  have  had  if  the  direction  had 
been  "To  W.  R.  Henry  &  Co.,  for  Mrs.  Young."  The  com- 
pany contracted  to  deliver  to  W.  R.  Henry  &  Co.  for  the  bene- 
fit of  plaintiff's  wife,  and  when  they  delivered  to  a  member  of 
that  firm,  their  liability  was  at  an  end.  The  court  should 
have  so  charged  the  jury. 

The  other  questions  presented  by  the  brief  of  the  plaintiff 
in  error  have  been  so  frequently  decided  by  this  court  ad- 
versely to  its  contention  that  they  require  no  consideration. 

For  the  error  in  the  charge  of  the  court  win'ch  we  have  in- 
dicated, the  judgment  is  reversed,  and  the  cause  remanded. 

TKLixntArn  Companiks — Dklivery  of  Dispatch.  — A  telegram  may  prop- 
erly be  iett  at  the  hotel  where  a  man  resides,  when  he  himself  cannot  be 
found,  and  the  failure  of  the  hotel  clerk  to  deliver  it  to  the  person  to  whom 
it  i.s  addressed  does  not  render  the  telegraph  company  liable:  Western  Union 
Tel.  Co.  V.  Trissal,  98  Ind.  56(5.  So  the  company  performs  its  duty  by  deliv- 
ering a  dispatch  to  the  person's  wife,  when  he  cannot  be  found:  Oiven  v.  Tele- 
graph Co.,  24  Fed.  Rep.  119. 


Williams  v.  Haynes. 

[77  Texas,  283.] 
Judgment  —  Collateral  ArrACK.  —  A  judgment  of  a  conrt  of  competent 

jurisdiction  cannot  be  collaterally  impeached,  unless  the  record  shows 

affirmatively  the  want  of  jurisdiction. 
JoDGMENTS  —  COLLATERAL  ATTACK.  —  In  a  Collateral  attack  on  a  judgment, 

evidence  of  fraud  not  found  in  the  judgment  roll  will  not  be  received  tO' 

avoid  the  judgment,  though  the  fraud  was  in  obtaining  jurisdiction. 

Trespass  to  try  title,  and    for  damages.     In   May,   1882,. 
plaintiff,  Annie  Williams,  was  the  owner  in  fee  of  the  land  in. 
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suit.  In  February,  1881,  J.  W.  Williams  and  Annie  Williams 
brought  suit  against  one  T.  N.  Moore  on  an  account  of  $128, 
and  obtained  judgment  for  the  amount,  with  costs  of  suit.  In 
the  same  case  D.  Allen  and  D.  Maury  were  summoned  as 
garnishees.  Afterwards,  judgments  of  dismissal  with  costs  of 
suit  were  rendered  in  favor  of  the  garnishees.  In  March, 
1882,  executions  were  regularly  issued  on  each  of  such  judg- 
ments for  costs  therein,  and  after  regular  proceedings,  the 
land  in  suit  was  sold,  and  the  defendant  claims  title  under 
such  sale.  Annie  Williams,  the  plaintiff,  had  no  notice  of 
any  of  the  said  suits,  although  they  all  recite  that  she  ap- 
peared. The  court  below  decided  that  such  judgments,  and 
the  sales  thereunder,  were  not  open  to  collateral  attack  in  this 
action,  and  rendered  judgment  for  defendant.  Plaintifl'  ap- 
pealed. 

D,  K.  Fooshee,  for  the  appellant. 
Hale  and  Hale,  for  the  appellee. 

CoLLARD,  J.  The  law,  as  it  has  been  announced  in  numer- 
ous decisions  in  this  state,  is  against  the  claim  set  up  by 
appellant 

It  is  settled  that  a  judgment  of  a  court  of  competent  juris- 
diction cannot  be  collaterally  impeached  unless  the  record 
affirmatively  shows  the  want  of  jurisdiction.  Even  where  a 
part  of  the  record  —  the  citation  and  its  return  —  shows  that 
service  could  not  have  been  had,  the  judgment  of  a  justice  of 
the  peace  reciting  that  the  defendant  wholly  made  default, 
and  that  he  "  was  duly  served  with  process,"  was  held  not 
impeached.  The  judgment  being  the  final  act  of  the  court, 
its  judicial  finding  imports  absolute  verity.  Evidence  of 
fraud  aliunde  the  record  cannot  be  heard  to  dispute  the  judg- 
ment, even  where  the  fraud  is  in  obtaining  jurisdiction.  The 
following  are  some  of  the  cases  decided  in  this  state  holding 
the  foregoing  doctrines:  Murchison  v.  White,  54  Tex.  78; 
Fleming  v.  Seeligson,  57  Tex.  524;  Odle  v.  Frost,  59  Tex  684; 
Watkins  v.  Davis,  61  Tex.  414;  Mikeska  v.  Blum,  63  Tex.  44; 
Treadway  v.  Easthurn,  bl  Tex.  209;  Long  v.  Brenneman,  59 
Tex.  210.  There  are  many  other  cases  more  or  less  in  point, 
which  we  need  not  cite. 

Treadway  v.  Easthurn,  57  Tex.  209,  extends  the  doctrine 
to  the  limit  that  where  the  judgment  recites  that  the  party 
was  served,  the  fact  cannot  be  disputed  by  the  return  of  the 
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citation.  This  case  was  followed  by  the  commission  of  ap- 
peals in  Davis  v,  Robinson,  70  Tex.  Sd4.  The  doctrine  la 
not  singular:   Freeman  on  Judgments,  sec.  132. 

We  have  been  cited  by  appellant  to  the  case  of  Glass  v. 
Smith,  66  Tex.  549,  as  holding  a  contrary  doctrine.  Smith 
recovered  judgment  in  a  justice  court  for  a  yoke  of  oxen,  in 
which  Glass,  the  defendant,  acquiesced.  *'  Some  person,  with- 
out authority  from  Glass,  without  his  knowledge,  and  contrary 
to  his  wish,  but  in  his  name,"  took  the  case  to  the  district 
court  by  certiorari,  where,  Glass  failing  to  appear,  judgment 
was  entered  against  him  by  default  for  the  oxen,  and  on  his 
failure  to  return  them,  for  their  value,  fifty  dollars. 

Execution  was  issued  and  levied  on  land  in  another  county, 
which  was  sold;  then  another  execution  was  issued  and  levied 
on  personal  effects  of  Glass,  who  sued  out  an  injunction  to 
restrain  the  enforcement  of  the  judgment.  It  was  shown  that 
Glass  was  authorized  to  believe  that  no  adjudication  would 
be  bad  on  the  proceeding.  The  injunction  was  dissolved,  and 
on  appeal  it  was  perpetuated,  the  court  holding  that  the  court 
not  having  jurisdiction  of  the  person  of  Glass  in  the  certiorari, 
the  judgment  was  a  nullity.  For  aught  that  appears  in  the 
record,  there  was  no  occasion  to  hold  that  the  judgment  was 
a  nullity,  to  sustain  the  injunction  restraining  its  collection, 
under  the  statute  which  requires  such  suits  (on  voidable  judg- 
ments) to  be  brought  within  one  year  from  the  time  of  the 
rendition  of  the  judgment,  certain  exceptions  being  named: 
Sayle's  Civ.  Stats.,  art.  2875,  and  note. 

Our  opinion  is,  the  injunction  was  a  direct  proceeding  be- 
tween the  original  parties  to  vacate  the  judgment  and  forever 
prevent  its  enforcement,  in  which  case  the  opinion  would  not 
be  inconsistent  with  other  cases  cited,  which  refer  only  to  col- 
lateral proceedings. 

But  be  this  as  it  may,  the  judgment  enjoined  did  not  recite 
any  appearance  for  Glass.  In  the  case  before  us,  the  judg- 
ments recite  that  plaintiff  did  appear,  and  that  it  was  at  her 
instance,  and  the  instance  of  her  co-plaintiff,  that  the  suits 
were  dismissed. 

These  judgments  are  controlled  by  the  law  as  announced  in 
Trendway  v.  Eastburn,  57  Tex.  209;  ihey  "import  absolute 
verity,"  and  are  not  subject  to  collateral  attack.  Many  ob- 
jections might  be  made  to  the  principle  by  which  we  are 
controlled  in  making  this  decision;  but  it  must  be  remem- 
bered that  Mrs.  Williams  had  the  right  to  set  aside  these 
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judgments  by  direct  proceeding.     She  has  not  availed  herself 
of  this  privilege,  preferring  ratlier  to  treat  the  judgments  as 
void,  —  a  conclusion  which  the  law  will  not  sustain. 
The  judgment  of  the  court  below  should  be  aflirmed. 

JuDGMBNTS,  COLLATERAL  ATTACK  CPON.  —  Collateral  attacks  upon  judi- 
cial proceedings  are  not  favored:  Wilkins  v.  Tourtellott,  42  Kan.  176.  A 
judgment  against  a  defendant  over  whom  the  court  had  jurisdiction  cannot 
be  collaterally  attacked,  but  is  valid  until  reversed  on  appeal,  or  corrected 
in  a  direct  proceeding,  where  there  are  irregularities  or  defects  in  it:  L'lndsey 
V.  Delano,  78  Iowa,  350;  Spoits  v.  Commonvxalth,  8.5  Va.  531;  Lawson  v. 
Moorman,  85  Va.  880;  Boyerw.  Berrymon,  123  Ind.  451;  Heffronv.  Cunning- 
ham, 7G  Tex,  3i3;  McDonald  v.  Fiost,  99  Mo,  44;  8chee  v.  La  Ornije,  78 
Iowa,  101.  For  fraud,  a  judgment  cannot  be  collaterally  assailed:  Cicero 
Township  V.  Picken,  122  lud.  260;  but  must  be  attacked  directly:  McClana- 
han  V.  West,  100  Mo.  309.  Only  a  judgment  void  on  its  face  can  be  attacked, 
either  directly  or  collaterally,  without  reference  to  lapse  of  time:  People  v, 
Haii-ison,  84  Cal.  607.  On  a  collateral  attack  upon  a  judgment,  the  record 
only  can  be  inspected,  but  on  a  direct  attack,  the  true  facts  may  be  shown 
in  contradiction  of  the  record:  Lyons  v.  Roach,  84  Cal.  28.  Compare  Oould 
V.  Sternburg,  15  Am.  St.  Rep.  143;  WiUcerson  v.  Schoonrnaker,  77  Tex.  615; 
post,  p,  803. 


Gulf,  Colorado,  and  Santa  Fe  Railway  Com- 
pany V.  McWhirter. 

[77  Texas,  356.] 

Concurrent  Negligence  —  LiABiLrry  of  Each. — Where  an  accident  oc- 
curs from  two  causes,  each  due  to  the  negligence  of  different  persons, 
but  together  the  efficient  cause,  tlien  all  the  persons  whose  acts  con- 
tribute to  the  accident  are  liable  for  a  resulting  injury,  and  the  negli- 
gence of  one  is  no  excuse  for  the  negligence  of  the  other. 

Negi.igenck  in  Leaving  Turn-table  Open.  —  When  a  railway  company 
leaves  its  turn-table  unfastened,  or  so  slightly  fastened  that  children  not 
f!ui  jur'is  can  unfasten  and  use  it,  the  company  is  liable  for  an  injury  re- 
sulting from  its  use  by  them.  On  account  of  want  of  intelligence  on  the 
part  of  the  children,  the  negligence  of  the  company  is  deemed  the  proxi- 
mate cause  of  the  injury. 

■Concurrent  Nkgligence  —  Leaving  Turn-table  Open.  —  Where  a  turn- 
table or  other  dangerous  machinery,  sucli  as  is  likely  to  attract  children 
to  it  for  purposes  of  amusement,  is  left  unfastened,  this  is  negliijence  on 
the  part  of  the  owner;  and  if,  wliile  in  such  condition,  it  is  put  in  motion 
by  one  of  sufficient  intelligence  to  make  his  act  negligence,  tlien  both  lie 
and  the  owner  are  liable  for  their  concurrent  negligence,  through  which 
a  child  not  sui  jur'is,  and  hence  not  guilty  of  contributory  negligence,  is 
injured. 

Contributory  Negligence  of  Child. — In  determining  whether  contribu- 
tory negligence  exists  against  a  child,  its  intelligence  must  be  considered; 
for  the  child's  care  must  be  measured  by  ita  intelligence,  whether  it  is 
actor  or  sufferer. 
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Ma'Jiews  and  Wood^  for  the  appellant. 
W.  B.  Abney,  for  the  appellee. 

Stayton,  C.  J.  This  action  was  instituted  by  Lewis  Mc- 
Whirter,  a  minor,  by  his  next  friend  and  father,  J.  C.  Mc- 
Wliirter,  against  the  Gulf,  Colorado,  and  Santa  Fe  Railway 
Company,  for  the  recovery  of  damages  for  injuries  sustained 
by  plaintiff  while  playing,  with  other  children,  on  defendant's 
turn-table,  in  the  cit}'  and  county  of  Lampasas.  The  plaintiff 
alleges  that  defendant  negligently  permitted  the  turn-table  to 
remain  unguarded  and  unfastened:  that  it  was  a  dangerous 
machine,  and  calculated  to  attract  the  attention  of  children; 
that  plaintiff,  then  five  years  of  age,  and  not  knowing  the  dan- 
ger thereof,  went  upon  the  turn-table,  and  while  it  was  being 
revolved  by  other  children,  had  his  leg  and  hip  caught  therein, 
whereby  he  was  seriously  injured.  The  damages  claimed 
were  two  thousand  five  hundred  dollars. 

Defendant  filed  its  first  amended  answer,  consisting  of  gen- 
eral and  special  exceptions,  general  denial,  and  also  the  fol- 
lowing special  defenses:  — 

1.  The  contributory  negligence  in  plaintiff's  parents,  who, 
knowing  the  danger  thereof,  permitted  plaintiff  to  play  on  the 
turn-table. 

2.  That  plaintiff  was  induced  and  permitted  to  go  on  th^ 
turn-table  by  his  older  brothers  and  sisters,  who  were  of  sufti- 
cient  age  and  intelligence  to  be  responsible  for  their  own  neg- 
ligent acts,  and  that  the  said  older  brothers  and  sisters  of 
plaintiff  caused  the  injury  to  plaintiff  by  putting  the  turn-table 
in  motion,  the  said  older  brothers  and  sisters,  at  the  time  and 
place  of  the  accident,  having  the  charge,  care,  and  custody  of 
plaintiff. 

3.  That  at  the  time  of  the  accident,  the  plaintiff,  and  other 
older  children,  who  were  of  sufficient  age  and  intelligence  to 
be  responsible  for  their  negligent  acts,  were  playing  on  the 
turn-table,  and  such  older  children,  knowing  that  plaintiff 
was  so  situated  on  the  turn-table,  and  that  if  the  same  was  re- 
volved an  injury  to  him  would  be  certain,  negligently  caused 
said  turn-table  to  be  revolved,  whereby  plaintiff  was  injured, 
all  of  said  children  then  being  trespassers  on  defendant's 
property. 

The  cause  was  tried,  and  resulted  in  a  verdict  and  judgment 
for  plaintiff  for  the  sum  of  $1,233.33. 

Henrietta  McWhirter,  a  sister  of  plaintiff,  who  was  the  only 
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witness  that  testified  in  regard  to  the  accident  by  which  phiin- 
tiff  was  injured,  testified  as  follows:  "On  March  10,  1886, 
when  my  brother  Lewis  McWhirter  was  hurt,  he  was  about 
five  years  old.  We  were  riding  on  the  turn-table  with  some 
boys  and  girls;  there  were  five  or  six  of  us;  just  as  we  stopped, 
the  plaintiff  tried  to  climb  upon  the  turn-table,  and  some  one 
gave  it  a  push,  and  caught  his  leg  between  the  turn-table  and 

the  ties,  and  mashed  it I  had  played  on  the  turn-table 

before;  it  was  neither  fastened,  inclosed,  nor  guarded.  We  were 
in  the  habit  of  playing  there.  I  was  not  on  the  turn-table 
when  Lewis  got  hurt;  I  was  close  by  at  the  time.  I  was  then 
fourteen  years  old;  Kate  Bessonette,  who  was  with  us,  was 
iibout  my  age;  Bill  Holder,  who  was  there  at  the  time  of  the 
accident,  was  about  fifteen  years  old,  and  my  brothers  Willie 
and  Jim,  aged,  respectively,  ten  and  seven  years,  were  there; 
Robert  Gibson,  aged  about  thirteen  years,  was  there.  The 
turn-table  was  just  stopping  when  Lewis  tried  to  get  on  it.  I 
don't  know  which  one  of  the  boys  pushed  it.  Will  Holder 
was  at  tie  head  of  the  turn-tnble,  and  he  had  just  been 
pushing  it;  he  and  Bob  Gibson  had  just  been  pushing  it 
for  us.  It  was  one  of  them,  or  my  little  brother  Willie, 
that  pushed  it.     I  was  quite  near  to  Lewis  when  he  got  hurt, 

—  not  over  four  or  five  feet Lewis  could  not  move  the 

table  himself.  My  brotlier  Willie  could  turn  the  table.  Holder 
and  Gibson  came  down  while  we  were  there.  There  was  no 
grown  person  with  us.  Either  of  the  other  boys,  except  Lewis 
or  Jimmie,  could  move  the  table  alone." 

The  court,  in  its  charge,  made  the  liability  of  appellant  to 
depend  on  the  negligent  condition  in  which  its  turn-table  was 
kept,  and  no  objection  is  made  to  the  charge  in  this  respect, 
nor  claim  that  the  turn-table  was  kept  in  proper  condition. 

It  is  claimed,  however,  that  the  court  erred  in  giving  the 
following  charge:  "If  from  the  evidence  you  believe  plaintiff 
was  injured,  but  further  believe  that  the  same  was  caused  by 
other  parties  than  defendant's  agents  and  employees  re- 
volving said  table,  and  if  you  believe  such  other  parties 
were  of  such  age  and  intelligence  as  to  know  the  danger 
of  revolving  such  table,  and  of  such  age  and  intelligence 
as  to  be  responsible  for  their  own  negligent  acts,  then  if 
you  so  believe,  you  should  find  for  defendant.  But  if  you 
should  believe  from  the  evidence  that  such  other  parties 
were  not  of  such  age,  discretion,  and  intelligence  as  to  realize 
the  danger  of  their  acts  and  negligence  in  the  transaction, 
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then  the  defendant  would  be  responsible Whether  or 

not  the  person  who  the  proof  may  show  revolved  the  table  was 
of  sufficient  age,  intelligence,  and  discretion  to  realize  the 
danger  of  revolving  the  table,  ....  you  must  determine  from 
the  evidence  in  the  case." 

It  is  contended  that  the  court  should  have  charged  the  jury 
that  appellant  was  not  liable  if  the  turn-table  was  revolved  by 
children  over  fourteen  years  of  age,  and  that  the  question  of 
intelligence  and  responsibility  of  such  children  should  not 
have  been  left  to  the  jury.  It  may  be  true  that  in  the  absence 
of  evidence  showing  or  tending  to  show  want  of  ordinary 
capacity,  that  a  court  ought  to  assume  a  child  over  fourteen 
years  of  age  to  be  sui  juris,  for  at  that  age  the  law  confers 
upon  them  some  rights  which  require  the  exercise  of  an  in- 
telligent will  and  imposes  on  them  liability  for  acts  criminal 
in  nature.  It,  however,  does  not  follow  from  this  that  the 
giving  of  tlie  charge  would  justify  a  reversal  of  the  judgment. 
Under  tlie  evidence  and  finding  of  the  jury,  it  must  be 
conceded  that  the  negligence  of  appellant  contributed  to 
the  injury,  and  if  it  be  conceded  that  the  person  who  put  the 
turn-table  in  motion  was  svi  juris,  this  would  not  relieve  the 
appellant  from  liability,  though  another  party  might  also  be 
liable. 

If  an  accident  occurs  from  two  causes,  both  due  to  negli- 
gence of  different  persons,  but  together  the  efficient  cause^ 
then  all  the  persons  whose  acts  contribute  to  the  accident  are 
liable  for  an  injury  resulting,  and  the  negligence  of  one  fur- 
nishes no  excuse  for  the  negligence  of  the  other:  Markham  v. 
Houston  Nav.  Co.^  73  Tex.  247;  Illidge  v.  Goodwin,  5  Car.  & 
P.  190;  Webster  v.  Hudson  Riv.  R.  R.  Co.,  38  N.  Y.  260;  Slater 
v.  Mersereau^Qi  N.  Y.  138;  Martin \. North  Star  Iron  Works,  dl 
Miim.  410;  Minneapolis  Mill  Co.  v.  Wheeler,  31  Minn.  121; 
Arimond  v.  Green  Bay  etc.  Canal  Co.,  35  Wis.  45;  Eaton  v. 
Boston  etc.  R.  R.  Co.,  11  Allen,  505;  87  Am.  Dec.  730;  Cooley 
on  Torts,  823;  Bishop  on  Non-contract  Law,  518;  Shearman 
and  Redfield  on  Negligence,  35;  Wharton  on  Negligence,  144; 
Thonipson  on  Negligence,  1088. 

The  case  of  Evansich  v.  G.,  C,  &  S.  F.  R'y  Co.,  Gl  Tex.  2G, 
is  cited  for  the  proposition  contended  for  by  appellant  and 
announced  in  the  charge  of  the  court.  In  that  case  the  evi- 
dence tended  to  show  that  the  turn-table  was  as  well  secured 
as  its  unfinished  condition  would  permit,  and  it  was  held,  if 
this  was  the  case,  that  the  unfastening  and  use  of  it  by  a  per- 
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son  sui  juris,  through  which  an  injury  resulted  to  a  tliird  per- 
Bon,  would  relieve  the  railroad  company  from  liability.  This 
was  80  because  in  that  case  the  accident  would  result,  not  from 
the  negligence  of  the  company  as  a  concurring  cause,  but  from 
the  intelligent  and  independent  act  of  another.  If  a  railway 
company  should  leave  its  turn-table  unfastened  or  so  slightly 
fastened  that  children  not  sui  juris  can  unfasten  it  and  use  it, 
then  it  should  be  held  liable  for  an  injury  resulting  from  its 
use  b}'  such  persons,  for  on  account  of  their  want  of  intelligence, 
the  negligence  of  the  company  must  be  deemed  the  proximate 
cause  of  the  injury.  If  a  turn-table  or  like  dangerous  ma- 
chinery, such  as  is  likely  to  attract  children  to  it  for  purposes 
of  amusement,  be  left  unsecured,  tiiis  is  negligence  on  tlie 
part  of  its  ovA'ner;  and  if  while  in  this  condition  it  be  put  in 
motion  b}'  one  of  sudicient  intelligence  to  make  his  act  negli- 
gence, then  both  parties  ought  to  be  held  liable  for  their 
concurrent  negligence  through  which  one  not  guilty  of  con- 
tributory negligence  is  injured. 

The  general  rule  is,  that  infants  are  liable  for  torts  com^mit- 
ted  by  them,  when  intent  with  which  the  act  is  done  is  not 
an  element  on  which  liability  depends;  but  in  determining 
whether  contributory  negligence  exists,  the  intelligence  of  the 
child  must  be  considered;  for  a  child's  care  must  be  measured 
by  its  intelligence,  whether  it  be  the  actor  or  sufferer. 

The  charge  of  the  court  making  appellant's  liability  to 
depend  on  its  own  negligence,  the  charge  given  did  not  in- 
juriously affect  it,  but  might  have  so  operated  toward  appellee. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  the 
following  charge:  "If  the  jury  find  the  p  aintifif  went  to  the 
turn-table  in  the  company  and  charge  of  his  older  sister;  that 
his  older  sister  was  of  age  sufficient  to  be  responsible  for  her 
negligent  acts,  and  while  plaintiff  was  in  her  care  and  control, 
and  by  her  negligence,  if  any,  in  turning  the  turn-{;i!>le,  or  tlie 
negligence  of  others  in  her  preseiice,  the  effects  of  wliich  she 
could  have  prevented,  the  plaintiff  w.is  injured,  the  defendant 
would  not  be  responsible  for  such  injury." 

No  facts  were  shown  that  would  have  justified  the  giving  of 
this  charge  if  it  could  be  conceded  that  negligence  of  the  sis- 
ter could  be  imputed  to  appellee. 

The  rule  on  which  the  charge  is  based,  however,  has  not 
been  recognized  in  this  state:  Galveston  etc.  R.  R.  Co.  v.  Moore, 
59  Tex.  68;  46  Am.  Rep.  265;  and  it  is  unnecessary  to  consider 
what  would  be  the  rule  had  the  sister  done  some  aflirmative 


760  Gulf  etc.  R'y  Co.  v.  McWhirter.  [Texas, 

act  which,  concurring  with  the  negligence  of  appellant,  pro- 
duced tlie  injury. 

It  is  further  claimed  that  the  court  erred  in  refusing  to  give 
the  following  charge:  *'If  the  jury  find  from  the  evidence  that 
the  turn-table  was  so  constructed  that  it  was  of  such  weight 
that  a  child  so  young  as  plaintifif  could  not  move  it  or  revolve 
it,  and  that  it  was  turned  by  boys  or  girls  of  age  sufficient  to 
be  responsible  for  their  negligent  acts,  and  while  it  was  so 
being  turned  by  such  older  children  the  plaintiff  was  injured 
thereon,  the  defendant  would  not  be  responsible  for  such  in- 
jury." 

This  charge,  in  effect,  would  have  informed  the  jury  as  mat- 
ter of  law  that  a  railway  company  was  not  negligent  in  leav- 
ing its  turn-table  unfastened,  if  its  weight  was  such  that  it 
could  not  be  revolved  by  a  child  of  about  five  years  of  age; 
and  if  there  was  no  other  objection  to  the  charge,  it  was  prop- 
erly refused;  for  it  was  the  province  of  the  jury  to  determine 
whether  appellant  was  negligent,  as  instructed  by  the  court, 
lookjng  "  to  the  way  in  which  the  turn-table  was  kept,  and  the 
place  where  it  was  kept,  taking  into  consideration  all  the  sur- 
rounding circumstances  in  evidence," 

For  the  same  reason,  the  court  did  not  err  in  refusing  to  give 
the  fifth  charge  requested. 

There  is  no  complaint  made  in  such  manner  that  it  can  be 
considered  that  the  verdict  was  excessive,  though  this  was 
urged  as  ground  for  a  new  trial. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Concurrent  Neoligi  nce.  —  Where  the  concurrent  negligence  of  two  or 
more  persons  results  in  an  injury  to  a  third  person,  each  is  answerable  there- 
for: Village  of  CartervilU  v.  Cook,  129  III.  152;  16  Am.  St.  Rep.  248,  and  ex- 
tended note,  250-257. 

Negligbncb — Infants — Tokn-tablks.  —  For  the  rule  respecting  the 
liability  of  railway  companies  for  injuries  to  infants,  caused  by  leaving  their 
turn  tables  unguarded  in  towns  and  cities,  see  note  to  Weatbrook  v.  Mobile  etc 
R.  R.  Co.,  U  Am.  St.  Rep.  595,  696. 
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Frost  v.  "Wolf. 

(77  Texas,  455.] 

Deeds  —  Eviuesce.  —  A  Copy  of  a  Conveyance  of  land  in  Texas,  made  be- 
fore a  notary  public  in  Louisiana  in  acconlance  with  the  form  and  imxlo 
usual  in  that  state,  is  not  admissible  in  evidence  as  a  recorded  instru- 
ment, though  proved  and  recorded  in  the  county  where  the  land  is  situ- 
ateil.  The  error  iu  admitting  it  ia  immaterial,  if  an  examined  co^iy 
taken  from  the  notary's  record,  subsequently  introduced,  was  properly 
admitted. 

Deeds — Evidence.  — A.n  Examined  Copy  of  a  deed  to  land  in  Texas,  made 
before  a  notary  in  Louisiana,  with  proof  of  the  execution  of  the  original 
and  of  the  names  of  the  parties  and  payment  of  the  yurchase-money,  is 
admissible  to  prove  a  couveyatice  of  the  Ian  1. 

Deeds. — Though  an  Unsealed  Instp.ument  may  not  Convey  the  legal 
title  to  land,  it  at  least  conveys  the  equitable  title. 

Deeds  to  Paktnership.  — Though  at  law  a  deed  made  by  or  to  a  partner- 
ship in  the  firm  name,  the  full  name  of  neither  partner  being  given,  will 
not  pass  title  to  the  laud,  sucli  is  not  the  rule  iu  equity,  where  the  equi- 
table title  is  deemed  to  pass. 

Ancient  Deed,  Presumption  of  Power  of  Par  iner  to  Convey.  —  After  the 
lapse  of  more  than  thirty  years  from  the  time  of  execution  of  a  deed 
by  one  member  of  a  partnership  purporting  to  act  for  the  firm,  his 
power  to  act  will  be  presuiiied,  and  the  deed  admitted  to  prove  the  con- 
veyance. 

Deeds  —  Conveyance  by  Partner.  — Where  property  stands  in  the  name  of 
a  firm,  one  partner  in  that  name  may  convey  the  legal  as  well  as  the 
equitable  title,  if  he  has  authority  so  to  do  at  the  time  the  conveyance  is 
made,  or  his  act  may  be  ratified  by  subsequent  parol  consent. 

Deeds.  — Presumption  from  Lapse  of  Time,  as  to  power  of  partner  to  con- 
vey firm  property  by  deed  which  he  assumes  the  right  to  make  in  its 
name,  arises  the  same  as  in  other  cases  in  which  one  person  has  assumed 
to  execute  a  deed  in  the  name  of  another. 

Ancient  Deed  as  Evidence.  —  Where  an  ancient  deed,  otherwise  admissi- 
ble, is  offered  iu  evidence,  it  is  immaterial  that  its  proof  or  acknowl- 
edgment was  insufficient  to  admit  it  to  recoid. 

Equity.  — Priority  of  Time  gives  the  better  equity  as  between  parties  hav- 
ing only  equitable  interests,  only  when  their  equities  are  iu  all  otiier  re- 
spects equal. 

Equity.  —  Pkiority  of  Time  is  Ground  of  Preference  last  resorted  to  as 
between  parties  having  only  equitable  interests.  Equity  will  not  prefer 
one  to  the  other  on  the  mere  ground  of  priority  of  time,  imtil  it  finds, 
upon  an  examination  of  their  relative  merits,  that  there  is  no  other  suffi- 
cient ground  of  preference  between  them.  If  one  has  any  equity  better 
than  the  other,  priority  of  time  is  immaterial. 

Equity.  —  In  determining  relative  equities  of  parties  having  ailverse  equita- 
ble interests,  the  court  must  direct  its  attention  to  the  nature  and  condi- 
tion of  such  interests,  the  circujnstances  and  manner  of  their  acquisition, 
and  the  whole  conduct  of  each  party  in  respect  thereto,  and  then  apply 
the  test,  not  of  any  technical  rule,  or  rule  of  partial  application,  but  the 
same  broad  principles  of  right  and  justice  which  equity  universally  ap- 
plies ia  deciding  upon  contested  rights. 
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Equitt. —  Maxim  that  Equity  Aids  the  Vigilant,  and  not  tTiose  who  slum- 
ber on  their  rights,  applied  to  one  who  holds  a  stale  equitable  title  ta 
land. 

Error  without  Injury  is  not  ground  for  complaint. 

A.  S.  Fisher  and  T.  B.  Cochran,  for  the  appellants. 
A.  W.  Terrell  and  T.  P.  Hughes,  for  the  appellees. 

Stayton,  C.  J.  This  is  an  action  of  trespass  to  try  title  to 
one  third  of  two  thirds  of  a  league  and  labor  of  land  patented 
to  Herman  Aiken  on  January  5,  1847.  Plaintiffs  are  the 
widow  of  Samuel  Frost,  to  wliom  he  was  married  in  1861,  and 
their  children,  and  his  children  by  a  former  wife.  The  founda- 
tion of  their  claim  is  a  transfer  of  a  one-third  interest  in  the 
certificate  by  virtue  of  vvhich  the  land  was  granted,  n)ade  to 
Frost  by  Aiken  on  February  21,  1839.  That  transfer  was  made 
by  an  indorsement  on  the  certificate,  and  by  a  more  formal 
conveyance,  both  of  the  same  date.  The  consideration  for  the 
conveyance  evidently  was  the  services  of  Frost,  to  be  rendered 
in  locating  and  surveying  the  land,  and  the  payment  of  such 
expenses  as  might  be  necessary. 

The  instrument  contains  the  following  language:  "  Know  all 
men  by  these  presents,  that  I,  Herman  Aiken,  for  and  in  con- 
sideration of  the  sum  of dollars,  as  well  as  the  expenses 

on  the  following  certificate,  as  well  as  Samuel  M.  Frost's 
services  selecting  and  locating,  I  have  this  day  bargained, 
sold,  and  conveyed  ....  one  third;  ....  and  on  his  re- 
turning the  field-notes  of  said  survey  and  the  surveyor's  cer- 
tificate under  oath  that  he  has  divided  the  above  clain:^ 
equally  and  equitably  under  oath  to  the  surveyor  of  the 
county  in  which  said  land  may  be  made,  and  then  authorize 
the  proper  oflicer  or  officers  to  make  to  him  a  good  and  suffi- 
cient title  or  patent  for  the  same,"  etc. 

This  instrument  thus  evidences  an  intention  that  Frost 
might  locate  his  interest  separately,  and  have  patent  tlierefor 
directly  to  himself.  The  land  was  not  surveyed  until  some 
time  in  1846,  when  it  was  located  in  one  body,  which  at  date 
before  named  was  patented  to  Aiken.  There  is  no  evidence 
that  Frost  located  the  land  or  incurred  any  expense  in  procur- 
ing the  title,  and  this  action  was  not  brought  until  November 
19,  1885. 

Samuel  Frost  died  in  1866,  and  although  administration 
was  had  upon  his  estate,  no  claim  was  asserted  to  the  land  in 
controversy  by  him  or  his  heirs  until  this  action  was  brought. 
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On  February  9,  1847,  Herman  Aiken  conveyed  the  land  to 
Wilbur  and  Ellis,  he  then  having  possession  of  and  delivering 
to  his  vendees  the  patent  to  the  land.  Appellees  (;laini 
tlirough  that  conveyance,  to  which,  however,  appellants  n)ake 
several  objections. 

Defendants  pleaded  the  defenses  usual  in  this  class  of  cases, 
and  further  alleged  that  appellants'  claim  was  barred  by  tho 
statutes  of  limitation,  and  that  such  time  had  elapsed  as  to 
make  it  a  stale  claim. 

The  cause  was  tried  without  a  jury,  and,  without  passing 
on  the  defenses  of  limitation,  the  court  held  that  appellees 
showed  title,  and  that  appellants'  claim  was  stale,  and  thus 
barred.  The  evidence  of  right  under  which  appellants  claim 
was  never  recorded  in  the  county  in  which  the  land  is  situated. 

The  conveyance  from  Aiken  to  Wilbur  and  Ellis  purports 
to  have  been  made  to  them  as  a  firm  and  in  the  firm  name,  and 
it  was  made  before  a  notar}'-  public  in  the  state  of  Loui.^iaiui, 
in  accordance  with  tlie  form  and  mode  usual  in  that  state,  the 
original  being  entered  in  the  notary's  book,  signed  by  him,  by 
Aiken,  and  Wilbur,  who  represented  the  firm  of  Wilbur  and 
Ellis,  as  well  as  two  witnesses. 

A  copy  oi"  that  instruuient,  as  is  usual  in  that  state,  duly 
certified  by  the  notary,  was  delivered  to  Wilbur  and  Ellis. 
That  paper,  after  having  been  proved  up,  as  would  perhaps 
have  been  sufficient  to  admit  it  to  record  had  it  not  been  a 
copy,  was  recorded  in  the  county  in  which  the  land  was  situ- 
ated, and  on  the  trial  that  paper  was  admitted  in  evidence, 
over  the  objections  of  appellant,  presumably  as  a  reccrded  in- 
strument. 

That  ruling,  we  think,  was  error;  for  the  law  does  not  provide 
for  the  record  of  such  copies.  This  ruling,  however,  is  imma- 
terial, if  an  examined  copy  taken  from  the  notary's  record,  sub- 
sequently introduced,  was  properly  admitted. 

The  objections  to  this  examined  copy  were  twofold.  It  was 
insisted  that  the  execution  of  the  original  from  vvliich  the 
copy  was  taken  was  not  sufficiently  established. 

The  testimony  of  three  witnesses  who  had  examined  the 
original  on  the  notary's  record  showed  that  the  copy  oO'ered 
in  evidence  was  a  true  copy  of  that;  that  the  notary  and  one 
of  the  subscribing  witnesses  were  dead,  and  their  evidence 
leaves  but  little,  if  any,  doubt  tliat  the  other  witness  was  ilead. 

Their  evidence  also  showed  that  they  were  familiar  with  tlie 
handwriting  of  the  notary  and  witnesses,  and  tliat  the  signa^ 
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tures  appearing  to  the  original  on  the  notary's  record  were 
their  genuine  signatures. 

One  of  these  witnesses  was  Wilbur,  of  the  firm  of  Wilbur 
and  Ellis,  who  testified  not  only  to  the  genuineness  of  their 
signatures,  but  to  the  further  fact  that  he  saw  Aiken  and  tlie 
other  persons  whose  names  thereon  appear  sign  it,  and  that 
he  signed  it. 

The  execution  of  the  instrument  on  the  notary's  record 
being  thus  shown,  and  the  copy  offered  being  shown  to  be  a 
true  copy  of  that  record,  we  are  of  opinion  that  it  was  prop- 
erly admitted,  for  the  original,  being  a  record  of  another  state, 
could  not  be  produced. 

It  was  urged,  however,  if  the  objections  noticed  were  not 
tenable,  that  the  copy  should  hav?  been  excluded  because  the 
original  was  not  sealed,  as  conveyances  of  land  were  then 
required  to  be  by  the  laws  of  this  state,  and  because  it  pur- 
ported to  be  a  conveyance  to  a  firm,  and  not  to  the  individuals 
composing  it. 

It  may  be  that  the  unsealed  instrument  did  not  convey  to 
Wilbur  and  Ellis  the  legal  title  to  the  land,  but  it  cannot  be 
held  that  it  did  not  convey  to  them  the  equitable  title,  unless 
it  be  the  law  that  a  conveyance  made  to  a  partnership  in  the 
firm  name  is  a  nullity:  Miller  v.  Alexander,  8  Tex.  37;  Holviari 
V.  Criswell,  13  Tex.  38;  Martin  Weyman,  26  Tex.  466;  Tovi  v. 
Sayers^Gi  Tex.  342;  Wadsworth  v.  Wendell,  5  Johns.  Ch.  224; 
McCaleb  v.  Pradat,  25  Miss.  258;  Dreutzer  v.  Baker,  60  Wis. 
180;  Devlin  on  Deeds,  246;  Pomeroy's  Eq.  Jur.,  sec.  383. 

Paymiiutof  consideration  of  two  thousand  dollars  for  this 
and  other  lands  was  shown. 

The  conveyance,  as  before  said,  purports  to  be  to  "  Wilbur 
and  Ellis  "  as  a  firm,  and  it  is  shown  who  composed  that  firm, 
and  that  both  members  of  it  were  present  and  consenting  to 
the  conveyance  thus  made. 

It  may  be  conceded  that  at  law  a  deed  made  to  or  by  a 
partnership  in  the  firm  name,  the  full  name  of  neither  partner 
being  given,  would  not  pass  title  to  the  land,  but  such  is  not 
the  rule  in  equity:  Baldwin  v.  Richardson,  33  Tex.  16;  Loicery 
V.  Drew,  18  Tex.  786;  J^yam  v.  Biclford^  UQ  Mass.  31;  Tidd 
v.  i?in«8,  26  Minn.  211;  Beaman  v.  Whitney,  20  Me.  413;  Lind- 
say V.  Iloke,  21  Ala.  543;  Slaughter  v.  Swift,  67  Ala.  494; 
Chicago  Lumber  Co.  v.  Ashworth,  26  Kan.  212;  Morse  v.  Car- 
penter, 19  Vt.  615;  Hunter  v.  Martin,  2  Rich.  541;  Printup 
Bros.  V.  Turner,  65  Ga.  71;   Bates  on  Partnership,  296. 
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We  are  of  opinion  that  the  examined  and  proved  copy  was 
properly  admitted  in  evidence,  and  as  it  was  the  same  as  the 
notarial  copy  introduced,  no  injury  resulted  from  the  improper 
admission  of  the  latter,  there  being  no  question  of  notice  to  be 
affected  by  the  registration  of  that  paper. 

On  December  1,  1847,  Wilbur  and  Ellis,  in  the  firm  name, 
but  acting  through  Wilbur,  conveyed  the  land  to  E.  A.  Bridge, 
since  deceased,  and  defendants  claim  through  deeds  made  by 
the  widow  and  only  son  of  Bridge,  of  dates  running  from  1878 
to  1883. 

No  actual  possession  was  taken  of  the  land  until  1879,  and 
none  of  defendants  had  actual  notice  of  plaintiff's  claim  until 
this  action  was  brought. 

Some  of  the  defendants  had  paid  all  of  the  purchase-money, 
and  others  only  a  part,  when  this  action  was  instituted. 

The  deed  from  Wilbur  and  Ellis  recites  that  "  I,  A.  C.  Wil- 
bur, of  the  firm,  in  this  city,  of  Wilbur  and  Ellis,  and  herein 
representing  said  firm  of  and  in  the  said  city  of  New  Orleans, 
for  the  consideration  of  twelve  hundred  dollars  to  us  paid  by 
E.  A.  Bridge,  also  of  New  Orleans,  have  granted,  bargained, 
sold,  and  released,"  etc.  It  was  signed  in  the  firm  name,  and 
acknowledged  by  Wilbur  for  the  firm,  before  a  commissioner 
of  deeds  for  Texas,  resident  in  the  state  of  Louisiana. 

It  is  urged-  that  the  court  erred  in  admitting  in  evidence 
that  deed.  The  objections  to  it  were:  "  1.  It  purported  to 
convey  the  title  of  Wilbur  and  Ellis,  and  was  signed  by  only 
one  member  of  the  firm;  2.  It  was  not  signed  by  the  individ- 
uals composing  the  firm,  and  did  not  disclose  any  authority 
for  the  member  signing  to  act  for  the  firm;  3.  It  does  not  dis- 
close the  interest  of  each  member  of  the  firm;  4.  It  was  not 
properly  authenticated  for  record,  nor  duly  recorded." 

While  the  authority  of  Wilbur,  except  such  as  he  may 
have  possessed  as  partner,  is  not  shown,  after  the  lapse  of 
more  than  thirty  years,  the  authority  must  be  presumed  to 
have  existed.  In  this  view,  it  is  unimportant  whether  the  part- 
nership WHS  one  for  the  purpose  of  dealing  in  real  estate,  the 
property  strictly  partiiorship  assets,  or  held  by  the  members 
of  the  firm  as  tenants  in  common. 

If  property  stands  in  the  name  of  a  firm,  one  partner  in 
that  name  may  convey  at  least  an  equitable  title  to  it,  if  he 
has  authority  at  the  time  the  conveyance  is  made,  or  his  act 
may  be  ratified  by  subsequent  parol  consent;  and  the  writer 
sees  no  reason  why,  if  he  has  authority,  the  legal  tiUe  should 


766  Frost  t?.  Wolf.  [Texas, 

not  be  held  to  pass  by  such  a  conveyance:  Lowery  v.  Drew,  18 
Tex.  786;  Baldwin  v.  Richardson,  33  Tex.  16;  Peine  v.  Weber, 
47  111.  44;  Lawrence  v.  Taylor,  5  Hill,  109;  Herbert  v.  Hanrink, 
16  Ala.  581;  Grady  v.  Robinson,  28  Ala.  289;  Gunler  \.  Wil- 
liams, 40  Ala.  561;  Darst  v.  Roth,  4  Wash.  471;  Wilsoyi  v.  ifwM- 
f^r,  14  Wis.  683;  80  Am.  Dec.  795;  Pike  v.  Bacon,  21  Me.  280; 
38  Am.  Dec.  259;  Devlin  on  Deeds,  110,  and  citations;  Bates 
on  Partnership,  292,  416,  and  citations. 

The  same  presumptions  arise  from  lapse  of  time  as  to  power 
of  a  partner  to  bind  the  firm  by  a  deed  which  he  assumes  the 
right  to  make  in  its  name,  as  arise  in  other  cases  in  which  one 
person  has  assumed  lo  execute  a  deed  in  the  name  of  another. 
That  the  deed  may  not  have  been  properly  authenticated  for 
record  is  a  matter  of  no  consequence  in  so  far  as  the  question 
of  its  admissibility  is  concerned,  for  it  was  admissible  as  an 
ancient  instrument. 

It  is  contended  that,  for  reasons  before  noticed,  if  the  deed 
to  Wilbur  and  Ellis  conveyed  any  title,  it  was  one  equitable 
in  character;  and  further,  that  it  was  only  a  quitclaim  deed, 
and  that  the  claims  of  both  parties  being  only  equitable,  that 
of  appellant,  being  the  older  one,  ought  to  prevail.  It  may  be 
conceded  that  the  deed  to  Wilbur  and  Ellis  was  only  a  quit- 
claim, and  that  the  title  that  passed  by  it  was  equitable;  but 
it  cannot  be  denied  that  it  passes  all  the  right  Aiken  had 
when  he  executed  it,  or  would  now  have  if  he  had  not  con- 
veyed. 

Under  the  conveyance  of  an  interest  in  the  land  certificate 
through  which  appellants  claim,  how  would  the  matter  stnnd 
had  Aiken  never  conveyed  the  land,  and  were  this  action 
against  him?  That  Frost  was  to  perform  services  and  expend 
money  as  the  consideration  for  the  conveyance  cannot  well  be 
controverted;  and  in  the  absence  of  evidence  showing  that  he 
did  these  things,  a  court  of  equity  would  not  enforce  the  claim 
now  urged,  even  if  it  were  not  stale.  The  first  step  taken  to 
enforce  the  claim  was  taken  more  than  forty-five  years  after 
the  contract  was  made,  and  more  than  tliirty-seven  years 
elapsed  after  Aiken  took  patent  to  himself  before  the  claim 
was  asserted. 

The  receipt  of  the  patent  in  his  own  name  by  Aiken  was  an 
act  hostile  to  the  claim  now  asserted,  and  this  was  done  about 
nineteen  years  before,  the  death  of  Samuel  Frost,  and  thirty- 
eight  years  elapsed  before  this  action  was  brought,  during 
which  no  claim  was  asserted. 
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Frost,  during  his  lifetime,  paid  no  taxes,  nor  did  those  in- 
terested in  his  estate  do  so,  or  even  inventory  the  land  as  a 
part  of  his  estate. 

The  presumption  under  such  facts  ought  to  be,  that  the 
contract  between  Aiken  and  Frost  was  in  some  manner  re- 
scinded, or  that  the  latter  did  nothing  to  entitle  him  to  any 
part  of  the  land;  and  this  presents  just  the  case  in  which  the 
defense  of  stale  claim  should  be  recognized;  and  the  fact  tliat 
those  holding  under  Aiken  may  not  have  a  complete  legal 
title  furnishes  no  reason  why  the  same  defense  should  not 
avail  them. 

Wilbur  and  Ellis  bought  from  Aiken  soon  after  the  patent 
issued;  that  was  in  possession  of  Aiken,  and  furnished  the 
highest  evidence  of  right;  was  by  him  exhibited,  made  a  part 
of  the  conveyance,  and  delivered  to  his  vendees,  who  paid 
valuable  consideration  for  the  land  without  any  actual  notice 
of  adverse  claim. 

If  Frost  was  equitably  the  owner  of  a  part  of  the  land,  he 
had  it  in  his  power  to  have  had  so  much  patented  to  himself; 
and  it  was  negligence  to  permit  Aiken  to  go  before  the  world 
and  upon  the  market  with  the  highest  evidence  that  he  was 
the  owner  of  that  which  appellants  now  claim.  Can  one  who 
has  thus  been  negligent,  when  he  must  have  known  that  this 
might  operate  to  the  injury  of  others,  claim  that  he  has  equal 
equity  with  one  who  purchased  from  another  holding  evidence 
of  title  superior  to  all  other  persons? 

Wilbur  and  Ellis  conveyed  to  Bridge,  and  his  widow  and 
only  heir  conveyed  to  defendants  more  than  thirty  years  after 
the  patent  issued;  and  during  all  this  time  neither  appellants 
nor  their  ancestor  took  any  steps  to  assert  their  claim,  when 
they  must  have  known  that  their  silence  was  likely  to  lead  to 
the  injury  of  persons  who  liad  no  means  of  acquiring  knowl- 
edge of  their  secreted  claim.  Can  they  now  be  said  to  have  a 
claim  which  so  commends  itself  to  the  conscience  of  a  court 
of  equity  or  to  a  common  sense  of  justice  as  does  the  chiim  of 
those  who,  relying  upon  the  patent  to  Aiken,  have  purchased 
upon  the  faith  of  that,  un assailed  for  so  long  a  period,  being 
tlie  superior  title  to  all  others?  If  not,  then  tliey  have  not  a 
right  which  ought  to  be  given  priority,  neither  holding  the  le- 
gal title. 

A  distinguished  English  judge,  in  commenting  on  the  maxim 
on  which  appellants  rely,  in  a  case  in  principle  much  like  (he 
present,  well  said  that  "as  between  persons  having  only  cqui- 
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table  interests,  if  their  equities  are  in  all  other  respects  equals 

priority  of  time  gives  the  better  equity But  in  order 

to  ascertain  and  illustrate  the  meaning  of  the  rule  itself,  I 
think  the  meaning  is  this:  that  in  a  contest  between  persons 
having  only  equitable  interests,  priority  of  time  is  the  ground 
of  preference  last  resorted  to;  i.  e.,  that  a  court  of  equity  will 
not  prefer  the  one  to  the  other  on  the  mere  ground  of  priority 
of  time  until  it  finds  upon  an  examination  of  their  relative 
merits  that  there  is  no  other  sufficient  ground  of  preference 
between  them,  or  in  other  words,  that  their  equities  are  in  all 
other  respects  equal;  and  that  if  the  one  has  on  other  grounds 
a  better  equity  than  the  other,  priority  of  time  is  immaterial. 

"  In  examining  into  the  relative  merits  (or  equities)  of  two 
parties  having  adverse  equitable  interests,  the  points  to  which 
the  court  must  direct  its  attention  are  obviously  these:  the 
nature  and  condition  of  their  respective  equitable  interests, 
the  circumstances  and  manner  of  their  acquisition,  and  the 
whole  conduct  of  each  party  with  respect  thereto.  And  in 
examining  into  these  points  it  must  apply  the  test,  not  of  any 
technical  rule  or  any  rule  of  partial  application,  but  the  same 
broad  principles  of  right  and  justice  which  a  court  of  equity 
applies  universally  in  deciding  upon  contested  rights":  Ric« 
V.  Rice,  2  Drew,  78. 

There  is  another  rule  in  equity  which  finds  application  in 
this  case,  which  is,  that  equity  aids  the  vigilant,  and  not  those 
who  slumber  on  their  rights. 

"A  court  of  equity,  which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  refused  its  aid 
to  stale  demands  when  the  party  has  slept  upon  his  rights 
and  acquiesced  for  a  great  length  of  time.  Nothing  can  call 
forth  this  court  into  activity  but  conscience,  good  faith,  and 
reasonable  diligence,"  was  the  utterance  of  a  distinguished 
English  chancellor. 

If  appellants  or  their  ancestor  ever  had  a  right  which 
might  have  been  enforced  against  Aiken  holding  a  patent,  it 
was  one  equitable  in  character,  and  having  slept  upon  it  so 
long,  ought  not  now  to  be  heard  to  assert  it,  even  against  the 
subsequently  acquired  equity  of  the  defendants. 

The  cross-interrogatories  to  Wilbur  which  were  not  answered 
by  him  related  mostly  to  and  called  for  his  opinion  as  to  the 
effect  of  instruments  in  evidence  to  which  appellants  were 
not  entitled;  and  had  all  others  been  by  him  answered  in  a 
manner  most  favorable  to  them,  such  answers  could  not.  have 
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changed  the  result;  hence  no  injury  resulted  to  appellants 
from  the  ruling  of  the  court  complained  of  in  the  fifth  assign- 
ment. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 

EviDKNOK  —  Deeds.  — Copy  of  a  deed,  whea  admissible  in  evidence:  See 
Seanlan  v.  Wrig/it^  13  Pick.  523;  25  Am.  Dec  344,  and  note  349,  350.  Tlie 
record  of  a  deed  withont  revenue  stamps  is  admissible,  even  though  the 
record  does  not  disclose  that  the  stamps  were  affixed  to  the  deed  as  required; 
for  it  is  presumed  that  the  original  deed  had  the  proper  stamps  affixed:  Coi- 
Una  V.   Valleau,  79  Iowa,  626. 

Deeds  —  Ancient  Instruments.  —  Aa  to  when  a  deed  is  so  ancient  that 
its  execution  need  not  be  proved,  see  Settle  y.  Allison,  8  Ga.  201;  52  Am.  Dec 
393,  and  note.  An  instrument  produced  from  the  proper  custody,  and 
over  thirty  years  old,  being  such  that  if  genuine  it  would  be  valid,  is  ad  mis- 
■ibl*  as  an  ancient  instrument:  Parker  v.  Chancellor,  73  Tex.  495;  Warren  v. 
Fredericks,  76  Tex.  648;  WhiU  ▼.  Hutdunga,  40  Ala.  253;  88  Am.  Dec  766, 
and  note. 

Deed  —  Effect  of  Omission  of  Seal.  —  A  deed  void  in  law,  owing  to 
the  omission  of  a  seal,  will  be  established  in  equity,  where  it  is  evident  that 
the  grantor  intended  to  make  a  valid  conveyance:  Beardaley  v.  Knight,  10 
Vt  185;  33  Am.  Dec  193. 

Partnership,  Conveyances  to,  Using  Firm  Name.  — Effect  and  validity 
of;  See  Menage  v.  Burke,  43  Minn.  211;  ante,  p.  235,  and  particularly  not#^ 
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Jwaxm,  Misnomer  NaLLiFriNo.  —  Marriage  confers  on  the  woman  tho 
apmame  of  her  husband,  and  a  citation  by  publication  requiring  "  Mary 
E.  Robinson, "  defendant's  maiden  name,  to  be  cited  and  to  appear  in  an 
action  is  not  sufficient  to  give  the  court  jurisdiction  to  render  a  binding 
judgment  against  "Mary  E.  Freeman,"  the  name  that  defendant  ac- 
quired by  marriage. 

Btidence  —  Record  of  Former  Suit,  when  not  Admissible.  —  When 
plaintiff  in  ejectment  claims  title  as  the  grantee  of  certain  parties  alleged 
to  be  sole  heirs  of  the  original  patentee,  and  defendant  claims  under  an- 
other person  as  heir  of  the  same  patentee,  the  record  in  a  suit  in  which 
Buch  alleged  sole  heirs  recovered  other  laud  as  the  sole  heirs  of  the  patentee 
as  against  a  third  person  is  not  admissible  against  defendant,  who  was 
not  a  party  to  that  suit,  to  prove  that  such  persons  were  the  sole  heirs  of 
the  patentee. 

Brown  and  Ounter,  and  E.  H.  Lott,  for  the  appellants. 

Davis  and  Garnetty  E.  A.  BlantoUy  and  H.  E.  Eldridge,  f<wr 
the  appellees. 
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Stayton,  C.  J.  This  action  was  brought  in  right  of  Mnry 
E.  Freeman,  the  wife  of  D.  C.  Freeman,  to  recover  a  tract  of 
land  patented  to  James  Rose. 

She  claims  through  conveyance  from  Louis  and  Margaret 
Rose,  who  are  alleged  to  have  been  the  father  and  mother  of 
James  Rose,  who  died  without  issue. 

Defendants  claim  through  a  woman  other  than  Margaret 
Rose,  whom  they  assert  to  have  been  the  mother  of  James  Rose, 
and  they  admit  and  claim  that  he  was  the  natural  son  of  Louis 
Rose. 

There  was  much  evidence  as  to  the  maternity  of  the  grantee, 
and  appellants  claim  that  it  required  a  finding  that  he  was  a 
son  of  Louis  and  Margaret  Rose,  who  were  husband  and  wife, 
but  the  evidence  bearing  on  the  question  was  conflicting,  and 
we  could  not  hold  that  the  court  below  might  not  with  propri- 
ety have  found  that  he  was  the  son  of  the  woman  through 
whom  appellees  claim. 

If  such  was  the  finding,  it  would  be  conclusive  of  the  rights 
of  the  parties;  but  in  the  absence  of  conclusions  of  fact  and 
law,  we  cannot  know  on  what  the  judge  who  tried  the  cause 
based  his  judgment,  for  there  was  evidence  introduced  upon 
another  matter  which  may  have  been  thought  decisive  of  the 
case. 

Appellants  were  married  on  March  9,  1869,  and  have  re- 
Bided  in  this  state  since  1871. 

D.  C.  Freeman  held  under  chain  of  transfer  from  Louis  and 
Margaret  Rose,  but  prior  to  his  marriage  to  his  co-plaintifif, 
conveyed  to  her,  her  name  being  Mary  E.  Robison. 

Some  time  after  their  marriage,  but  prior  to  February  11, 
1878,  Henry  Lewis,  through  whom  appellees  claim,  brought  a 
Buit  in  the  district  court  of  the  county  in  which  the  land  is  sit- 
uated against  Mary  E.  Robinson,  to  recover  or  to  remove  cloud 
from  his  title  to  the  land. 

Service  was  had  only  by  publication,  and  at  date  last  named 
•  judgment  was  rendered  in  favor  of  Henry  Lewis,  against 
Mary  E.  Robinson,  for  the  land. 

On  the  trial  of  this  cause,  appellees  were  permitted  to  offer 
in  evidence  that  judgment,  and  the  court  may  have  held  that 
it  was  decisive  of  the  rights  of  the  parties,  although  he  may 
have  been  of  the  opinion  that  James  Rose  was  shown  to  be  the 
son  of  Louis  and  Margaret  Rose.  On  the  marriage  of  Mary 
E.  Robison,  the  law  conferred  on  her  the  surname  of  her  hus- 
band:   Bishop  on   Marriage   and   Divorce,  704.     A  citation. 
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whether  to  be  served  personally  or  by  publication,  must  con- 
tain the  names  of  the  parties  to  the  action:  R.  S.,  art.  1215. 

We  are  of  opinion  that  a  citation  by  publication  requiring 
Mary  E.  Robinson  to  be  cited  and  to  appear  was  not  suffi- 
cient to  give  the  court  jurisdiction  to  render  a  judgment  that 
would  bind  Mary  E.  Freeman:  McRee  v.  Brown,  45  Tex. 
506. 

If  there  had  been  actual  service  on  Mrs.  Freeman  under  the 
name  of  Mary  E.  Robinson,  it  might  have  been  her  duty  to 
appear,  even  though  cited  in  the  wrong  name,  and  although 
her  husband  was  not  made  a  party  defendant  with  her;  but 
the  case  before  us  is  one  in  which  she  was  only  cited  by  pub- 
lication, issued  on  the  ground  that  she  was  a  non-resident  of 
the  state,  which  was  untrue.  She  had  no  knowledge  of  the 
pendency  of  the  suit  against  Mary  E.  Robinson,  or  opportu- 
nity to  defend  it.  She  was  not  a  party  to  the  suit,  and  is  not 
bound  by  the  judgment,  and  it  should  not  have  been  admitted 
for  any  purpose:  Dunlap  v.  Southerlin,  63  Tex.  38. 

On  August  10,  1855,  Louis  Rose  and  wife,  through  their 
attorneys,  brought  an  action  against  Thomas  Collins,  in  the 
district  court  for  Travis  County,  to  recover  a  land  certificate 
other  than  that  by  virtue  of  which  the  land  in  controversy  in 
this  cause  was  granted,  which  had  been  issued  to  James  Rose. 
In  that  action  they  claimed  as  the  father  and  mother  and  as 
sole  heirs  of  James  Rose,  and  recovered  the  certificate. 

Appellants  offered  to  read  in  evidence  the  petition,  answer, 
and  judgment  in  that  cause,  which  the  court  excluded.  In 
this  ruling  we  are  of  the  opinion  there  was  no  error. 

The  averments  of  the  petition  in  that  case  were  essentially 
self-serving,  and  we  understand  the  rule  to  be  that  a  bill  ri 
equity  coming  under  such  circumstances  cannot  be  received 
in  evidence  even  on  a  question  of  pedigree:  Starkie  on  Evi- 
dence, 439;  Wharton  on  Evidence,  210,  with  cases  cited  in 
notes  to  both. 

Appellees  were  not  parties  to  that  suit;  it  was  not  in  rela- 
tion to  property  involved  in  this,  and  no  part  of  the  proceed- 
ings tlierein  ought  to  have  been  received  in  evidence  to  prove 
the  heirship  of  the  persons  through  whom  appellants  claim: 
Pratt  V.  Jones,  64  Tex.  694. 

For  the  error  before  noticed,  the  judgment  will  be  reversed, 
and  the  cause  remanded,  that  the  court  below  or  a  jury  may 
pass  on  the  issues  of  fact  involved  in  the  case. 
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Judgment —  Misnomer.  — Notwithstanding  the  misnomer  of  a  defendant, 
If  the  writ  is  served  upon  the  party  intended  to  be  sned,  and  he  fails  ta 
appear  and  plead  in  abatement,  and  suffers  judgment  by  default,  he  is  con- 
cluded thereby:  First  Nat.  Bank  v.  Jaggers,  31  Md.  38;  100  Am.  Dec.  53, 
and  note;  Lindsey  v,  Delano,  78  Iowa,  350.  Discrepancy  between  the  name* 
"Rike  "  and  "  Pike  "  is  material:  Newman  v.  Bow/^s,  72  Iowa.  465.  Service 
upon  Mrs.  G-.  B.  L.,  the  wife  of  G.  B.  L.,  and  judgment  by  default  agjiinst 
Ora  M.  L.,  it  appearing  that  the  woman  was  equally  well  known  by  both 
names,  does  not  authorize  her  to  assail  the  judgment  upon  the  ground  that 
no  notice  had  been  given  to  her:  Peterson  v.  Little,  74  Iowa,  223.  A  dis- 
crepancy merely  in  spelling,  not  in  sound,  as  "Van  Nortrick"for  "  Vaa 
Nortwick,"  is  immaterial:  Mallory  v.  Biggs,  76  Iowa,  748.  Where  a  defend- 
ant was  garnished  in  a  judgment  against  N.  Y.,  but  in  the  notice  of  garnish- 
ment the  debtor  was  designated  as  "  N.  Y.  or  N.  S.  Y.,"  and  the  garnishee 
answered  that  he  was  indebted  to  N.  S.  Y.,  not  to  N.  Y.,  and  thereupon  wai» 
discharged  as  to  N.  S.  Y.,  the  discharge  was  not  an  adjudication  that  N.  S.  Y. 
was  not  in  fact  the  judgment  debtor:  Allison  v.  Chicago  etc  R.  R.  Co.,  76 
Iowa,  209. 


Bankers'  and  Merchants'  Mutual  Benefit  Asso- 
ciation V.  Stapp. 

[77  Texas,  617.] 

BsNEiTT  Association.  —  Condition  in  Certificate  of  Membership  of  » 
matual  benefit  society  denying  agents  the  power  to  make,  alter,  or  dis- 
charge contracts,  waive  forfeitures,  or  extend  credits  has  no  application 
to  the  general  manager  or  secretary  of  the  association. 

Benefit  Association  —  Membership  —  Payment  of  Fee.  —  When,  in  an 
action  on  a  certificate  of  membership  in  a  benefit  society,  the  defense  of 
non-payment  of  the  fee  required  as  a  condition  precedent  to  membership 
is  relied  upon,  and  it  is  shown  that  the  association  had  forwarded  a 
certificate  to  the  deceased,  whose  account  as  its  agent  was  in  a  con- 
fused condition,  and  who  had  received,  as  an  overpayment,  part 
of  a  remittance  sent  him  as  its  agent,  after  it  had  received  from  him 
an  installment  of  annual  dues,  published  his  name  in  a  list  of  mem- 
bers, and  had  levied  a  mortuary  assessment  on  him  as  if  he  were  a 
member,  the  jury  is  warranted  in  finding  that  the  certificate  was 
issued  on  credit;  that  the  fee  had  been  paid,  or  its  payment  waived  as  a 
condition  precedent. 

Benefit  Association  —  Assessment  Paid  bt  Beneficiary.  —  Where  the 
certificate  of  membership  in  a  mutual  benefit  society  provides  that 
assessments  shall  be  paid  within  thirty  days  from  the  date  of  notice, 
payment  within  that  time  will  preserve  the  validity  of  the  certificate, 
though  such  payment  is  made  by  the  beneficiary  after  the  death  of  the 
member. 

Brown,  Gunter,  and  Bliss,  for  the  appellant. 

C.  N.  Buckler,  for  the  appellee. 

Stayton,  C.  J.     On  August  17,  1886,  W.  S.   Stapp  died, 
holding  a  certificate  of  memhership  in  appellant  corporation, 
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which  in  terras  entitled  appellee  to  five  thousand  dollars  on 
the  death  of  her  husband.  On  the  death  of  the  husband,  tlie 
company  refused  to  pay,  and  this  action  was  brought. 

The  defenses  urged  were,  that  the  deceased  had  failed  to 
pay  the  sum  of  $10  as  a  fee  for  membership  required  to  be 
paid  before  membership  could  exist  or  the  certificate  be  oper- 
ative, and  that  he  during  life  had  failed  to  pay  a  mortuary 
assessment  of  $6.65,  made  on  August  2,  1886,  of  which  no- 
tice on  that  day  was  mailed  from  the  home  office  in  San 
Francisco,  California,  to  Sherman,  Texas,  the  residence  of  the 
deceased. 

The  certificate  of  membership  bears  date  March  20,  1886, 
but  it  was  not  delivered  until  some  time  after  May  23d  of 
«ame  year,  when  it  was  sent  to  deceased,  who  was  agent  for 
the  corporation  at  Sherman,  Texas,  in  pursuance  of  a  letter 
of  that  date,  which  contained  the  following  language:  '"Why 
has  my  policy  never  been  sent  me?  'T  is  true  that  I  have  not 
been  making  much  money  since  I  have  been  here,  but  have 
always  had  ten  dollars  to  pay  my  dues." 

The  certificate  of  membership  provides  that  "this  certifi- 
cate of  membership  is  not  binding  until  the  first  payments 
due  thereunder  shall  have  been  fully  received  in  cash  by  the 
association,  or  some  agent  authorized  to  receive  the  same,  and 
during  the  life  of  said  member." 

Appellant's  general  manager  wrote  to  Stapp  July  14,  1886: 
'*  Again  I  call  your  attention  to  reporting  back  business,  in- 
cluding your  own  premium.  If  you  don't  want  your  certifi- 
cate, send  it  back;  it  is  no  earthly  good  to  you  without 
premium  paid." 

He  again  wrote  on  July  20,  1886:  "We  have  forwarded 
certificates  to  the  amount  of  one  hundred  and  twenty-three 
thousand  dollars.  We  have  received  remittances  from  you  of 
$171,  leaving  a  balance  due  us  of  $75,  independent  of  your 
own  certificate,  upon  which  there  is  due  $10.  We  have  cred- 
ited up  May  certificates  as  paid  on  our  books;  amount,  $136; 
leaving  a  balance  to  credit  of  June  certificates  to  the  aiuount 
of  $35,  which  we  will  credit  on  return  of  this  report  with 
advices.  Please  remit  the  full  amount  at  your  earliest  con- 
venience, and  let  us  make  a  new  start,  and  keep  matters  in 
proper  shape  in  the  future." 

The  last  letter  written  by  Manager  Allen,  dated  August  16, 
1886,  did  not  arrive  until  after  Stapp's  death.  Among  other 
things,  it  says:  "Then  there  is  your  own  policy  not  paid  for, 
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issued  on  the  twentieth  day  of  March,  and  you  being  sick,  as 
your  clerk  informs  us,  we  could  not  receive  payment  for  same 
until  you  regain  your  health  and  be  examined,  as  typhoid 
fever  tends  to  undermine  a  person's  constitution." 

J.  B.  Thurmond,  appellant's  secretary  during  1836,  testified 
that  he  never  received  any  money  or  its  equivalent  from 
W.  S.  Stapp,  or  any  other  person,  in  payment  for  the  annual 
dues  on  the  certificate  sued  on  as  described  in  the  receipt 
signed  by  the  witness  (being  the  receipt  introduced  in  evi- 
dence by  the  plaintiflf);  that  the  same,  if  sent,  was  sent  to 
W.  S.  Stapp,  as  general  agent,  for  collection,  the  same  as 
though  collecting  dues  from  any  other  person  on  any  other 
certificate  of  membership;  that  Stapp  never  paid  his  dues,  to 
witness's  knowledge,  though  often  requested  so  to  do;  that 
any  of  the  officers,  however,  had  power  to  receive  and  receipt 
for  annual  dues;  that  Stapp  did  remit  certain  amounts  of 
money  from  Texas,  but  as  to  their  application  witness  could 
not  state.  Did  n't  know  whether  certificate  was  sent  to  Stapp 
in  compliance  with  his  request,  or  not.  The  correspondence 
of  the  association  was  conducted  by  witness,  general  manager, 
and  Badlam,  the  president." 

The  annual  dues  referred  to  by  this  witness  and  others  do 
not  relate  to  the  premium  or  fee  for  membership,  but  to  an 
annual  payment,  in  addition  to  mortuary  assessments  of 
fifteen  dollars,  which  each  member  was  required  to  pay  on  or 
before  March  20th  of  each  year. 

The  receipt  for  such  dues  was  offered  in  evidence  by  the 
plaintiff,  and  was  as  follows: 

"  San  Francisco,  March  20,  1886. 

**  Received  fifteen  dollars  for  annual  fees,  according  to  the 
terms  and  conditions  of  certificate  No.  442,  on  the  life  of 
W.  S.  Stapp,  from  March  20,  1886,  to  March  20,  1887. 

"  To  be  countersigned  by  W.  S.  Stapp. 

"J.  B.  Thurmond,  Secretary." 

The  certificate  of  membership  declares  that  "in  considera- 
tion of  the  representations,  agreements,  and  warranties  made 
in  the  application  for  this  certificate  of  membership,  and  of 
the  payment  of  the  admission  fee,  and  of  fifteen  dollars,  being 
the  amount  of  dues  for  expenses,  to  be  paid  on  or  before  the 
twentieth  day  of  March  in  each  year  and  every  year  during 
the  continuance  of  this  certificate,  and  of  all  mortuary  assess- 
ments as  per  table  indorsed  hereon,  payable  at  the  home 
office  of  the  association  within  thirty  days  from  the  date  of 
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each  notice,  the  Bankers' and  Merchants' Mutual  Life  Associa- 
tion of  the  United  States  does  hereby  create  and  constitute 
William  Sheppard  Stapp  of  Los  Angeles,  county  of  Los  Ange- 
les, state  of  California,  a  member  of  this  association,  and 
issue  this  certificate  of  membership,  subject  to  the  following 
agreement." 

At  the  date  of  that  certificate  Stapp  was  a  resident  of  Los 
Angeles. 

"  R.  K.  Allen,  general  manager  of  appellant  during  1886, 
testified  that  appellant  had  never  received  a  cent  from  Stapp 
in  payment  of  annual  dues  on  certificate  No.  442,  sued  on;  that 
the  certificate  was  sent  to  Stapp  by  mail  by  witness  Thur- 
mond, appellant's  secretary,  at  Stapp's  request,  he  saying 
he  had  the  money  to  pay  for  it,  in  answer  to  Stapp's  letter 
dated  May  23,  1886;  that  the  secretary  was  the  proper  party 
to  receive  the  dues;  that  witness  knew  of  no  other  person  con- 
nected with  appellant  who  ever  received  said  dues;  that  Presi- 
dent Badlam  and  witness  attended  to  correspondence  of 
appellant  after  May  23,  1887;  that  Stapp,  though  repeatedly 
urged,  had  never  written  a  word  with  reference  to  the  certifi- 
cate, not  even  acknowledging  its  receipt.  The  partial  list  of 
members  printed  in  our  circulars  was  composed  of  those  who 
had  applied  for  membership.  A  man  who  has  not  paid  his 
annual  dues  or  premium,  or  has  not  in  some  satisfactory  man- 
ner arranged  for  their  payment,  is  not,  under  the  rules  of  the 
association,  liable  to  assessments.  The  money  received  by 
appellant  from  Stapp  was  on  certificates  issued  to  others,  not 
Stapp.  Appellant's  business  is  cash,  and  no  charge  for  fees 
was  made  in  Stapp's  case.  Stapp's  name  was  included  among 
those  assessed,  but  he  would  not  only  have  had  to  pay  the  as- 
sessments and  back  dues,  but  would  also  have  had  to  undergo 
another  medical  examination,  to  entitle  him  to  beneficial 
membership.  The  notices  of  assessments  are  sent  to  delin- 
quents in  order  to  give  them  an  opportunity  to  reinstate  them- 
selves." 

Badlam,  president  of  appellant,  testified  that  he  knew  the 
annual  dues  were  never  paid. 

The  statement  of  the  testimony  of  the  secretary,  general 
manager,  and  president  is  taken  from  brief  of  counsel  for  ap- 
pellant, and  although  abbreviated,  is  correct. 

We  understand  the  witness  Allen,  however,  to  say  that 
Stapp  never  paid  any  money  as  premium,  annual  dues,  or  on 
mortuary  assessments. 


776  Bankers'  etc.  Association  v.  Stapp.        [Texas, 

It  was  agreed  that  Stapp  wrote  the  letter  of  date  May  23, 
1886,  and  that  the  letters  of  July  14  and  20,  1886,  were  writ- 
ten to  him  by  the  general  manager,  and  deposited  in  the  post- 
office  at  San  Francisco  for  transmission,  but  there  is  no 
evidence  whether  Stapp  received  them. 

Plaintiff  offered  in  evidence  three  different  printed  circulars 
prepared  and  circulated  by  appellant,  explaining  its  system 
and  advertising  its  business.  Those  circulars  contained  a  long 
list,  although  purporting  to  be  only  a  partial  list,  of  the  mem- 
bers of  the  association,  with  statement  of  amount  of  insurance 
held  by  each.  Among  these  was  the  name  of  W.  S.  Stapp, 
with  statement  that  be  had  insurance  to  amount  of  five  thou- 
sand dollars,  and  one  in  which  his  name  appeared  as  a  mem- 
ber was  headed  "  Reference  to  some  of  our  most  prominent 
members." 

On  August  2,  1886,  appellant  made  a  mortuary  assessment 
on  its  members,  each  amounting  to  $6.65,  and  this  sura  Stapp 
was  requested  to  pay.  The  letter  which  accompanied  that 
notice  of  assessment  was  as  follows:  — 

"  Dear  Sir,  —  Proof  of  death  of  the  above-named  member 
having  been  received  on  July  16,  1886,  and  found  satisfactory, 
payment  of  the  amount  due  according  to  the  terms  of  the  cer- 
tificate has  been  ordered,  and  an  assessment  is  now  due  from 
you,  payable  at  this  office  within  thirty  days  from  date  above 
(on  or  before  September  2,  1886),  according  to  the  terms  of 
your  certificate  of  membership  and  the  by-laws.  Pleuse  send 
promptly,  and  avoid  forfeiting  your  membership." 

In  reference  to  that  assessment,  Allen  wrote  to  Stapp  on  July 
26,  1886,  that  on  May  28th  preceding  the  association  had  met 
with  a  death  loss  under  certificate  No.  339,  and  that  an  as- 
sessment would  be  made  to  pay  the  same  on  August  2d,  pay- 
able in  thirty  days,  and  giving  him  in  the  letter  a  list  of 
names  of  certificate-holders  in  Texas  agency  liable  for  assess- 
ment, and  among  the  names  is  that  of  W.  S.  Stapp.  The  let- 
ter concludes  as  follows:  "They  having  been  insured  prior  to 
the  death."  The  letter  also  informs  him  that  the  City  Bunk 
of  Sherman  would  attend  to  collections. 

After  the  death  of  her  husband,  Mrs.  Stapp  sent  to  appellant 
the  amount  of  the  assessment  which  was  payable  on  or  before 
September  2d,  but  it  was  returned  to  her  on  August  27,  1886, 
with  this  statement:  "  We  return  same  to  you,  as  this  associa- 
tion has  no  claim  for  assessments  from  your  late  husband, 
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\V.  S.  Stapp,  as  he  forfeited  his  certificate,  not  having  paid  the 
premium." 

This  letter  abounds  in  words  of  sympathy,  but  insists  upon 
the  letter  of  the  contract. 

R.  K.  Allen,  on  August  5,  1886,  wrote  to  W.  S.  Stapp  as  fol- 
lows: '*  Wells,  Fargo,  <fe  Co.  called  and  collected  nine  dollars 
from  us  on  account  of  this  agency  at  Sherman,  Texas.  You 
will  recollect  a  remittance  of  thirty-one  dollars,  which  only 
ought  to  have  been  twenty-two  dollars.  Please  send  at  once 
A  detailed  report  of  all  policies  collected  by  you,  vvith  money 
to  balance.  W»  want  to  get  our  books  and  your  account  in 
ehape,  and  start  right.  Your  account  has  been  a  jumbled  up 
mess  since  the  commencement." 

The  court  instructed  the  jury  that  appellee  was  not  entitled 
to  recover  if  they  found  from  the  evidence  that  the  membership 
fee  or  premium  was  not  paid,  unless  they  believed  fror.i  the 
evidence  that  the  certificate  of  membership  was  delivered 
upon  a  credit;  "that  is,  that  said  certificate  was  so  delivered 
by  defendant  with  the  intention  that  it  should  take  effect  upon 
delivery,  and  it  would  rely  upon  its  right  and  expectation  to 
collect  such  payment  after  such  delivery,  then  a  failure  to 
make  said  payment  will  constitute  no  defense  to  this  suit,  and 
you  will  in  suchc.ise  find  in  favor  of  plaintiff,  as  instructed  in 
first  paragraph  of  this  charge." 

It  is  urged  that  the  court  erred  in  giving  the  part  of  the 
charge  last  referred  to,  and  that  it  erred  in  refusing  to  give 
the  first  and  second  charges  asked  by  appellant. 

The  charges  refused  contained  the  proposition  that,  in  the 
absence  of  actual  payment  of  the  premium  during  the  life  of 
the  insured,  the  policy  never  took  effect.  It  was,  that  if  "  the 
certificate  of  membership  was  delivered  to  W.  S.  Stapp  upon 
credit,  to  be  paid  for  in  the  future,  then  the  certificate  of  mem- 
bership did  not  become  binding  upon  the  defendant,  and  you 
will  therefore  find  for  "the  defendant." 

The  policy  had  the  usual  clause  denying  to  agents  the 
power  to  make,  alter,  or  discharge  contracts,  waive  forfeitures, 
or  extend  credits. 

It  is  claimed  that  there  was  no  evidence  that  justified  a 
submission  to  the  jury  whether  a  credit  was  given,  and  that 
the  verdict  is  without  evidence  to  support  it. 

It  is  further  urged  that  the  court  erred  in  refusing  to  give  a 
charge  requested  declaring  what  would  constitute  a  delivery 
of  the  certificate  with  intent  to  give  credit,  and   make  it  oper- 
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ative  from  time  of  delivery.  The  charge  last  referred  to  was 
substantially  embraced  in  the  charge  of  the  court,  which  it  is 
contended  ought  not  to  have  been  given,  because  there  was 
no  evidence  sufficient  to  raise  such  an  issue  of  fact.  The 
charge  having  been  once  given,  it  was  not  error  to  refuse  to 
repeat  it. 

All  matters  affecting  the  certificate  in  question  were  trans- 
acted between  the  general  manager  and  secretary  of  tlie  ap- 
pellant corporation  and  the  deceased;  and  we  see  no  reason 
to  doubt  the  power  of  these  officers  to  extend  credit,  notwith- 
standing the  terms  of  the  certificate:  Wood  on  Insurance,  28- 
35,  and  citations;  Bacon  on  Benefit  Societies,  366-372. 

The  evidence  of  the  general  manager,  wherein  he  states 
that  "a  man  who  has  not  paid  his  annual  dues  or  premium, 
or  has  not  in  some  satisfactor}''  manner  arranged  for  their 
payment,  is  not,  under  the  rules  of  the  association,  liable  to 
assessment,"  recognizes  the  fact  that  payment  of  premium  in 
advance  was  not  deemed  absolutely  essential  to  the  existence 
of  membership. 

The  main  questions  in  the  case  are,  whether  the  deceased 
paid  the  premium,  or  was  given  credit  thereon;  and  it  is 
claimed  that  there  was  no  evidence  to  sustain  a  finding  in 
favor  of  appellee  on  either  of  these  issues.  The  certificate 
bears  date  March  20,  1886,  and  it  is  rendered  clear  that  it 
was  not  delivered  until  some  time  after  May  23d  of  that  year. 
If  it  had  been  held  from  the  time  of  its  date  until  the  letter 
of  the  deceased  was  written  inquiring  why  it  had  not  been 
sent  because  the  premium  had  not  been  paid,  the  inference 
would  be  very  strong  that  it  was  not  sent  until  payment  was 
made,  notwithstanding  the  letter  of  the  general  manager  of 
date  July  14,  1886,  which  is  not  shown  to  have  been  received 
by  Stapp. 

This  inference  is  strengthened  by  the  fact  that  the  secre- 
tary, whose  business  it  was  to  receive  moneys,  does  not  state 
that  the  premium  was  not  paid,  although  he  testifies  fully  as 
to  the  non-payment  of  annual  dues. 

He  also  (as  does  the  general  manager)  fails  to  produce  a 
copy  of  the  letter  accompanying  the  certificate,  and  it  seems 
that  it  never  was  kept,  although  it  is  usual  to  keep  copies  of 
all  letters  sent. 

The  facts  hereafter  to  be  noticed  on  the  question  whether 
credit  was  extended  have  bearing  as  well  on  the  question  of 
actual  payment  of  the  premium. 
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Was  the  deceased  recognized  as  a  member,  subject  to  the 
burdens  of  membership?  If  so,  this  must  have  resulted  from 
the  fact  that  he  had  paid  the  premium  and  all  other  dues,  or 
that  credit  had  been  extended  to  him. 

Annual  dues  amounting  to  fifteen  dollars  a  year,  payable 
on  or  before  March  20th  of  each  year,  were  required  only  of 
members. 

From  the  terms  of  the  certificate  of  membership,  we  would 
not  understand  that  the  annual  dues  were  to  be  paid  in  ad- 
vance, yet  we  find  in  the  possession  of  the  deceased  a  receipt 
bearing  the  same  date  as  his  certificate  of  membership,  which 
is  at  least  prima  facie  evidence  that  he  paid  the  annual  dues 
for  the  year  ending  March  20,  1887. 

That  it  was  not  countersigned  by  himself  does  not  deprive 
it  of  weight  as  evidence  of  the  fact  that  he  made  that  pay- 
ment, and  the  defense  is  not  based  on  his  failure  in  this  re- 
spect, but  on  the  claim  that  he  failed  to  pay  the  premium  and 
an  assessment. 

This  receipt  could  have  been  sent  to  him  only  as  evidence 
of  the  fact  that  he  had  paid  the  annual  dues  named  in  it,  or 
to  be  used  as  evidence  of  that  fa(!t  when  the  payment  was 
actually  made. 

If  for  the  former  purpose,  it  furninhes  the  strongest  evidence 
that  the  deceased  was  a  member,  which  it  was  claimed  he 
could  not  be  without  actual  payment  of  the  premium. 

If  it  was  sent  for  the  latter  purpose,  appellant  cannot  well 
be  heard  to  say  that  he  was  not  recognized  as  a  member;  for 
if  such  was  not  his  relation  to  the  association,  it  had  no  right 
to  demand  annual  dues  of  him.  In  repeated  circulars  pub- 
lished to  the  world,  he  was  declared  to  be  not  only  a  mem- 
ber, but  a  prominent  member,  holding  a  certificate  for  five 
thousand  dollars.  If  this  was  his  character,  it  must  have 
been  established  by  the  payment  of  all  sums  necessary  to 
create  it,  and  to  keep  it  in  existence  until  the  circulars  were 
published. 

On  July  26, 1886,  the  general  manager  notified  the  deceased 
of  the  death  of  a  member,  on  account  of  which  it  would  be 
necessary  on  August  2d  following  to  make  an  assessment  on 
members  named,  of  whom  the  deceased  was  stated  to  be  one. 
Promptly  on  the  2d  of  August  that  assessment  was  made  on 
the  deceased.  None  but  members  were  liable  to  assessment, 
and  the  corporation  having  full  means  of  knowing  who  were 
and  who  were  not  members  of  the  association,  a  jury  probably 
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would  have  great  difficulty  in  coming  to  the  conclusion  that 
the  officers  of  appellant  corporation  had  called  upon  a  person 
not  a  member  to  bear  the  burdens  which  membership  alone 
could  lawfully  impose. 

Circumstances  sometimes  becom'e  more  potent  than  direct 
evidence;  and  if  the  jury,  from  the  circumstances  already 
referred  to,  concluded  that  the  officers  of  the  corporation  were 
acting  with  knowledge  and  in  good  faith  when  they  called 
upon  the  deceased  to  bear  the  burdens  of  membership,  this 
court  would  not  be  authorized  to  set  their  finding  aside. 
These  demands  could  not  have  been  made  in  good  faith  if 
deceased  was  not  a  member,  and  he  could  not  be  a  member 
without  payment  of  or  satisfactory  arrangement  made  for 
payment  of  the  premium.  No  one  but  the  general  manager 
states  that  the  premium  was  not  paid,  while  it  is  shown  that 
the  president  and  secretary  of  the  corporation  had  the  right 
to  collect  premiums  and  other  dues,  and  this  duty  seems  to 
have  devolved  mainly  on  the  latter. 

Neither  of  the  officers  last  named  state  that  the  premium 
was  not  paid,  although  this  was  one  of  the  vital  issues  in  the 
case,  but  do  testify  that  the  annual  dues  were  not  paid,  which 
was  a  fact  pertinent  only  on  the  question  whether  deceased 
had  been  recognized  as  a  member. 

Within  twelve  days  of  the  death  of  Stapp  we  see  the  appel- 
lant corporation  returning  to  him,  through  the  express  com- 
pany, a  sum  nearly  equal  to  the  premium  which  it  is  claimed 
had  not  been  paid,  and  this  because  of  a  remittance  larger 
than  it  ought  to  have  been,  while  in  other  cases  remittances 
had  been  appropriated  as  the  officers  of  the  corporation  deemed 
proper,  without  having  received  instructions  as  to  the  accounts 
to  which  credit  should  be  given. 

That  under  such  a  course  of  dealing  money  should  have 
been  returned  to  deceased  the  jury  probably  found  it  difficult 
to  reconcile  with  the  claim  that  he  had  neither  paid  nor  made 
satisfactory  arrangements  to  pay  the  premium  on  the  cer- 
tificate; and  especially  so  in  view  of  the  fact  of  the  corpora- 
tion's constant  recognition  of  the  fact  that  he  held  such 
membership  as  justified  the  imposition  of  burdens  upon  him 
which  could  not  lawfully  or  in  good  faith  be  placed  on  one 
not  a  member. 

The  evidence  tends  to  show  that  the  accounts  between  the 
deceased  and  the  corporation  were  loosely  kept,  and  the  pre- 
mium may  have  been  paid  and  by  the  latter  placed  to  some 
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other  account.  But  looking  to  all  the  evidence,  circumstan- 
tial as  much  of  it  is,  we  cannot  say  that  there  was  not  evi- 
dence requiring  the  court  to  submit  to  the  jury  whether  the 
premium  had  not  been  paid  or  arrangement  for  its  future 
payment  satisfactory  to  the  company  entered  into.  Nor  are 
we  prepared  to  hold  that  there  was  not  evidence  sufficient  to 
sustain  the  verdict,  although  the  direct  evidence  preponderates 
in  favor  of  the  proposition  that  the  premium  was  neither  paid 
nor  credit  therefor  given. 

It  is  claimed  that  the  failure  to  pay  the  assessment  made 
on  August  2,  1886,  before  the  death  of  the  husband  of  appellee, 
defeats  her  right  to  recover,  notwithstanding  she  tendered  the 
sum  of  the  assessment  within  less  than  thirty  days  after  the 
assessment  was  made  and  notice  thereof  mailed.  The  cer- 
tificate of  membership  declares  that  such  assessments  shall 
be  "payable  at  the  home  office  of  the  association  within  thirty 
days  from  the  date  of  each  notice."  The  by-laws  of  the  com- 
pany contain  substantiall}'  the  same  provision,  and  provide 
for  the  restoration  of  a  member  in  case  assessment  be  not  paid 
within  the  time  prescribed. 

We  are  of  the  opinion  that  the  beneficiary  in  the  certificate 
had  the  right  at  any  time  within  thirty  days  after  the  date  of 
the  notice  of  assessment  to  pay  it.  Any  other  construction  of 
the  language  would  be  unreasonable,  contrary  to  the  import 
of  the  language  used,  and  in  many  cases  destructive  of  right 
when  there  had  been  no  known  omission  of  duty  by  the  mem- 
ber or  beneficiary. 

We  find  no  error  in  the  proceedings  that  led  to  the  judg- 
ment, and  it  will  be  affirmed. 

Mhtoal  Benefit  Associations. —  Whether  Insurance  Companies. — If 
any  distinction  exists  between  the  large  number  of  benevolent  endowment 
societies  now  in  existence  and  operation,  and  mutual  insurance  companies 
incorporated  under  the  laws  of  the  various  states,  the  books  tail  to  make  such 
distinction  clear.  The  question  is  sometimes  an  important  one  in  determin- 
ing whether  or  not  such  societies  come  within  the  scope  and  operation  of  the 
statutes  of  the  several  states  requiring  mutual  insurance  corporations  to 
deposit  securities  or  indemnity  funds  for  the  protection  of  policy-holders. 

The  doctrine  generally  maintains  that  where  the  wliole  purpose  of  an 
association  is  the  mutual  insurance  of  its  members,  and  the  only  qualifica- 
tions required  for  membersliip  are  that  the  applicant  shall  be  in  a  certain 
condition  of  health  and  within  a  certain  age,  the  society  is  an  insurance  com- 
pany and  liable  under  the  law  governinc;  such  corporations:  St'if.e  v.  Citizens' 
Ben.  Ass'71,  6  Mo.  App.  163;  State  v.  Braumer,  15  Mo.  App.  597;  Commonwe/iUk 
V.  Wetherbee,  105  Mass.  149;  Stale  v.  Merchant-'^'  Exchange  etc.  Society,  72  Mo. 
146;   State   v.   Northioestern  Mat.  Live   Stock  Ass'n,   16  Neb.  649;   Miner  v. 
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Michigan  etc.  Ass'n,  63  Mich.  338;  Hollmdv.  Taylor,  111  Ind,  121;  Presby 
terian  etc  Fundv.  Allen,  106  Ind.  593;  National  Mutual  Aid  Society  v.  Lupoid, 
101  Pa.  St.  111.  The  mere  fact  that  the  amount  payable  on  the  death  of  a 
member  is  not  fixed,  but  depends  upon  the  number  of  members  in  the  society 
at  the  time  of  the  death,  does  not  change  the  character  of  the  association; 
nor  does  the  fact  that  there  is  no  obligation  on  the  part  of  a  member  enforce- 
able in  a  court  of  law  to  pay  any  sum  by  way  of  premium  in  any  manner 
alter  its  character.  The  rule  is  thus  laid  down  in  State  v.  Citizens'  Benefit 
Ass'n,  6  Mo.  App.  163:  "Though  the  amount  payable  is  not  a  gross  sum,  but 
a  sum  graduated  by  the  number  of  persons  in  a  given  class  at  the  time  of  the 
death  of  the  insured,  and  though  there  is  no  means  of  compelling  the  payment 
of  the  assessment  made  upon  the  death,  and  though  the  insurer  is  not  liable  for 
the  amount  actually  collected  from  members  upon  the  happening  of  the  loss, 
the  agreement  may  be  a  real  contract  of  insurance,  where  there  is  a  payment 
of  consideration  by  one,  and  a  promise  by  the  other  to  pay  upon  the  happen- 
ing of  the  loss;  and  where  the  main  object  of  the  company  making  such  con- 
tracts is  to  do  such  insuring,  it  is  doing  an  insurance  business  within  the 
meaning  of  the  statute,  and  cannot  evade  the  insurance  laws  by  calling 
itself  a  benevolent  society,  and  obtaining  its  chartar  as  such. "  To  the  same 
efifect,  Elkliart  Mutual  Aid  etc  Ass'n  v.  Houghton,  103  Ind.  286. 

The  contracts  made  between  such  mutual  aid  companies  and  their  members, 
by  the  certificates  of  membership,  do  not  ordinarily  differ  in  any  essential 
particular  from  an  ordinary  policy  of  mutual  life  insurance.  They  have  all 
the  characteristics  of  an  insurance  contract,  and  are  governed  by  the  rules  of 
law  applicable  to  the  latter:  EUcliart  Mutual  Aid  etc  Ass'n  v.  Houghton, 
98  lud.  149;  103  Ind.  286;  Supreme  Commandery  etc.  v.  Ainswortk,  71  Ala. 
443;  Bolton  v.  Bolton,  73  Me.  299.  Except,  perhaps,  so  far  as  those  rules 
must  be  deemed  to  be  modified  by  the  peculiar  organization,  objects,  and 
policy  of  such  associations:  Martin  v.  Stubbings,  126  111.  387;  9  Am.  St.  Rep. 
620. 

The  characteristic  of  the  society  as  an  insurance  company  is  not  changed 
by  the  fact  that  it  requires  of  each  member  a  deposit  as  a  guaranty  of  his  pay- 
ment of  assessments  when  made,  and  that  it  uses  the  interest  on  such  deposit, 
and  any  forfeited  deposit,  as  far  as  possible,  in  lieu  of  assessments:  Statt 
V.  Bankers'  etc  Ass'n,  23  Kan.  499.  A  contract  by  such  an  association 
to  pay  at  certain  fixed  periods  of  time  certain  sums  of  money,  as  endow- 
ments to  living  members,  or  in  case  of  their  death  to  pay  certain  sums 
as  benefits  to  their  beneficiaries,  is  life  insurance,  both  as  to  the  endow- 
ments and  the  benefits:  Endowment  etc.  Ass'n  v.  State,  35  Kan.  253.  In 
treating  this  subject,  the  court,  through  Seevers,  J.,  in  State  v.  Miller,  66 
Iowa,  26-34,  said:  "We  are  satisfied,  from  an  examination  of  the  record, 
that  the  primary  object  and  purpose  of  the  association  of  the  Ancient  Order 
of  United  Workmen  is  to  provide  a  beneficiary  fund  to  be  paid  upon  the 
death  of  each  member,  and  that  the  avowed  fraternal  character  of  the  as- 
sociation  is  merely  incidental  thereto.  In  fact,  we  go  further  than  this. 
and  from  the  record  find  that  one  of  two  things  is  true;  that  is  to  say,  either 
the  fraternal  objects  of  the  association  as  avowed  have  been  abandoned,  or 
they  never  were  intended  to  be  enforced.  We  find  no  evidence  of  tlieir 
enforcement,  or  that  they  were  ever  regarded  as  material  by  the  meriil)er3 
of  the  association;  while,  on  the  other  hand,  the  provisions  in  relation  to 
the  beneficiary  fund  have  been  enforced,  and  the  accumulation  and  payment 
of  such  fund  has  been  regarded  as  the  object  and  purpose  of  the  association. 
Therefore  it  must  be  regarded  as  a  life  insurance  organization,  and  within 
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the  provisions  of  the  statnte "  relating  to  life  insurance  companies.  The 
members  of  snch  associations  are  presumed  to  contract  with  reference  to  the 
provisions  of  the  charter  and  by-laws  of  the  society,  though  they  are  not  re- 
cited in  the  contract  or  certificate  of  membership:  Holland  v.  Taylor,  111 
lad.  121;  Farmer  v.  State,  69  Tex.  561;  Hesinger  v.  Home  BeneJU  Ass'n,  41 
Minn.  516. 

On  the  other  hand,  some  cases  are  found  which  decide  that  such  associa- 
tions, formed  for  the  purpose  of  rendering  assistance  to  members  or  their 
families  in  case  of  sickness,  and  to  insure  the  payment  of  a  certain  sum  to 
widows,  heirs,  or  dependents  of  deceased  members,  are  not  insurance  com- 
panies, although  they  require  the  paymeutof  membership  fees,  dues,  and  as- 
ments,  to  create  an  endowment  fund:  State  v.  lo^na  Mutual  Aid  Ass'"!},  59 
Iowa,  125;  Commontotalth  v.  National  etc.  Ass'n,  1)4  Pa.  St.  481 ;  Chosen  Friends 
V.  Fairman,  62  How.  Pr.  386;  Commercial  League  Ass'n  v.  People,  90  111.  166; 
Slate  V.  Mutual  etc.  Ass'n,  26  Ohio  St.  19.  We  think,  however,  that  the  bet- 
ter rule  is  that  maintained  by  the  weight  of  authority,  and  expressed  in  Mc- 
Corkle  v.  Texas  Benevolent  Ass'n,  71  Tex.  152,  as  follows:  "No  reason  is 
perceived  why  an  association  such  as  this,  which  purports  to  have  been  or- 
ganized for  the  mutual  protection  of  its  members,  which  acts  through  its 
regular  officers,  under  a  charter  and  by-laws,  and  resorts  to  assessments  on 
its  living  members  to  procure  funds  to  discharge  its  obligations  to  its  officers 
and  such  of  its  members  as  may  die,  should  not  be  governed  by  the  rules  of 
law  that  are  applied  to  ordinary  life  insurance  companies." 

Forfeitures,  and  Waiver  thereof. — As  in  all  other  cases,  forfeiture  of 
the  insurance  provided  by  mutual  benefit  associations  is  not  favored  by  the 
courts.  They,  in  construing  the  conditions  of  membersliip  when  a  forfeiture  is 
claimed,  will  preserve,  if  possible,  the  equitable  rights  of  the  holder  of  the 
certificate  of  memliership:  Miner  v.  Michigan  Mut.  etc.  Ass'n,  63  Mich.  338; 
Ounther  v.  New  Orleans  etc.  Aid  Ass'n,  40  La.  Ann.  777;  8  Am.  St.  Rep.  o.i4; 
where  it  is  decided,  in  addition,  that  if  the  society  has  pursued  a  course  of 
conduct  which  leads  a  member  to  believe  that  by  conforming  thereto  his 
rights  will  be  protected,  it  is  estopped  from  claiming  a  forfeiture,  all  hough 
incurred  under  the  letter  of  the  contract.  Hence,  though  its  charter  provides 
for  notice  of  assessments  by  posting,  yet  if  it  adopts  the  practice  of  sending 
notice  by  mail,  and  if,  on  a  particular  occeision,  it  failed  to  send  such  notice, 
and  the  neglect  to  pay  the  assessment  was  solely  due  to  such  failure,  and  if, 
as  soon  as  informed,  payment  was  tendered,  such  estoppel  prevails.  Or  if  a 
mortuary  assessment  notice  is  sent  to  the  member  by  mail,  and  such  notice  is 
not  received  by  him,  a  forfeiture  cannot  be  insisted  upon:  McCorlie  v.  Texn^ 
etc.  Ass'n,  71  Tex.  151.  So  a  forfeiture  cannot  be  insisted  upon  when  tiie 
by-laws  of  the  association  provide  that  notice  of  an  assessment  shall  inchule 
a  list  of  all  deaths  subsequent  to  the  last  assessment,  and  must  specify  the 
amount  due  from  the  member  to  the  benefit  fund,  and  the  notice  served  is 
insufficient  because  it  does  not  include  such  information,  and  its  service  raises 
no  liability  on  the  part  of  the  member  to  pay  the  assessment  demanded:  Miner 
V.  Michigan  Mut.  etc  Ass'n,  63  Mich.  338.  Again,  where  the  certificate  of  mem- 
bership required  the  member  to  pay  a  certain  annual  assessment  on  or  before 
a  certain  day  in  each  year,  and  in  and  by  which  the  member  agreed  to  pay,  on 
the  death  of  a  member,  an  assessment  not  to  exceed  a  certain  sum,  and  that 
if  snch  assessments  were  not  received  by  the  association  within  thirty  days 
from  date  of  notice,  the  certificate  should  be  null  and  void,  the  court  decided 
that,  in  the  absence  of  notice,  no  tender  of  the  amount  of  an  assessment  was 
necessary  in  order  to  prevent  a  forfeiture  of  membership:  CovenmU  etc.  Aa-s'ii 
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T.  Spies,  114  111.  463.  If  an  assessment  is  not  made  in  accordance  with  the 
provisions  of  the  constitution  of  the  order,  the  beneficiary  doea  not  forfeit  hi» 
membership  by  neglecting  to  pay  it,  no  matter  whether  the  assessment  waa 
made  in  accordance  with  the  custom  of  the  order  or  not,  if  the  member  had 
no  knowledge  of  such  custom:  Underwood  v.  Iowa  Legion  of  Honor,  6G  Iowa, 
134. 

The  acceptance  by  such  societies  of  assessments  after  knowledge  of  a  for- 
feiture by  reason  of  non-payment  thereof  within  the  required  time  operates 
as  a  waiver  of  the  forfeiture,  in  the  absence  of  a  contract  of  the  parties  to 
the  contrary:  McDonald  v.  Supreme  Council  of  Chosen  Friends,  78  Cal.  49;. 
Millard  v.  Stipreme  Council,  81  Cal.  340.  So  it  was  again  decided  that  al- 
though the  association  had  a  right  to  declare  the  insurance  forfeited  on  account 
of  failure  to  pay  an  assessment,  such  forfeiture  was  waived  by  subsequently, 
before  the  death  of  the  assured,  receiving  and  retaining  the  assessment;  and 
it  does  not  matter  that  the  assessment  was  demanded  and  received  by  mis- 
take, while  the  intention  was  to  regard  the  insurance  as  forfeited:  Bailey  v. 
Mutual  Benefit  Ass'n,  71  Iowa,  689;  Tohin  v.  Western  etc.  Aid  Society,  72 
Iowa,  261,  where  it  ia  decided,  in  addition,  that  such  forfeiture  may  be 
waived  by  demanding  and  receiving  an  overdue  assessment,  and  subsequently 
recognizing  the  member  as  in  good  standing,  and  receiving  from  him  other 
assessments  which  he  was  notified  to  pay.  To  the  same  point  is  National  etc, 
Ass'n  V.  Jones,  84  Ky.  110-118;  Stylow  v.  Wisconsin  Odd  Fellows'  etc.  Co.,  69- 
Wis.  224;  2  Am.  St.  Rep.  738. 

In  all  cases  the  burden  of  proof  ia  on  the  association  to  establish  a  forfeit- 
ure by  evidence  that  an  assessment  was  made  in  the  mode  pointed  out  by  the 
charter,  otherwise  the  member  is  not  in  default:  American  etc.  Aid  Society  v. 
Belhurn,  85  Ky.  1;  7  Am.  St.  Rep.  571;  Tobin  v.  Western  etc.  Aid  Society,  72 
Iowa,  261.  If  the  certificate  of  membership  in  a  beneficiary  association  pro- 
vides that  it  shall  become  null  and  void  upon  the  member's  failure  to  pay,  — 
1.  Dues  for  expenses,  payable  monthly  while  it  remained  in  force;  2.  The- 
Eum  due  thereon  towards  the  safety  fund,  within  a  year  from  its  date;  and  3. 
Duly  notified  assessments,  within  a  time  limited,  —  a  failure  to  pay  monthly 
dues  after  the  association  ceased  to  do  business  will  not  forfeit  the  certifi- 
cate, and  a  payment  toward  the  safety  fund,  to  entitle  the  member  to  shar© 
therein,  may  be  made  at  any  time  within  the  year,  although  after  suit  com- 
menced to  recover  on  the  certificate;  but  the  non-payment  of  an  assessment, 
made  before  suit  waa  brought,  and  within  the  limit,  will  avoid  the  certificate: 
Burdon  v.  Massachusetts  etc.  Ass'n,  147  Mass.  360.  Where  a  policy  of  in- 
surance is  issued  by  a  mutual  benefit  society,  the  terms  of  which  are  in 
conflict  with  its  by-laws,  the  society  must  be  deemed  to  have  waived  its  by- 
laws in  favor  of  the  assured;  and  wherein  they  are  inconsistent  with  the 
provisions  of  the  policy,  the  latter  will  control  the  rights  of  the  parties: 
Davidson  v.  Old  People's  etc.  Society,  39  Minn.  303. 

A  unique  case  is  that  presented  by  Dennis  v.  Massachusetts  Benefit  Ass'n, 
120  N.  Y.  496;  17  Am.  St.  Rep.  660.  There  the  society  issued  a  certificate- 
to  a  member,  conditioned  that  it  would  pay  the  amount  of  a  death  assess- 
ment if  he  complied  with  its  rules  and  regulations,  but  a  failure  to  comply 
therewith,  as  to  payment  of  assessments,  would  render  the  certificate  void. 
It  was  also  provided  that  notice  of  assessments  should  be  sent  to  the  last 
post-ofiBce  address  given  by  the  member,  and  if  the  amount  was  not  received 
within  thirty  days  from  the  mailing  of  the  notice,  this  should  be  taken  as 
sufficient  notice  that  the  party  had  decided  to  terminate  his  connection  with 
the  association,  and  the  connection  would  then  terminate,  and  the  member'g 
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contract  with  the  society  become  null  and  void;  but  that,  for  valid  reasons  to 
its  officers,  the  member  might  be  reinstated  by  paying  assessments  in  ar- 
rears. One  of  such  reasons  was  failure  to  receive  the  assessment  notice. 
On  the  15th  of  one  month,  notice  of  an  assessment  was  mailed  to  the  member, 
requiring  payment  on  or  before  the  15th  of  the  next  month.  Oil  the  8th  of 
the  latter  month,  the  member  was  stricken  with  apoplexy,  and  remained  un- 
conscious until  the  19th,  when  he  died.  On  the  20th,  another  notice  waa 
received,  similar  to  the  first,  with  the  words,  "  Certificate  forfeited  for  non- 
payment; may  be  renewed  by  immediate  payment  if  in  good  health,"  stamped 
thereon.  In  an  action  by  the  beneficiary  to  recover  the  benefit,  it  appeared 
that  the  ground  of  non-payment  was  properly  presented  to  the  society,  and 
the  amount  of  the  assessment  tendered,  which  it  refused  to  accept,  and 
claimed  a  forfeiture  of  the  certificate.  Three  prior  assessments  had  not  beeo 
paid  by  the  member  until  overdue,  when  they  were  accepted,  and  no  other  act 
was  required  to  keep  the  certificate  in  force.  The  court  refused  to  submit 
the  case  to  the  jury,  and  directed  a  verdict  for  the  society  at  its  request. 
The  appellate  court  decided  this  to  be  error,  and  also  that  the  contract  must 
be  construed  as  a  promise  to  accept  a  valid  or  sufficient  and  satisfactory  ex- 
cuse for  non-payment,  and  to  continue  the  certificate  in  force.  The  questioD 
of  the  validity  of  the  excuse  was  not  left  exclusively  to  the  officers  of  the  so- 
ciety; but  when  a  valid  excuse  existed,  they  were  bound  to  be  satisfied  with 
it.  The  facts  in  this  case  showed  a  valid  excuse,  and  the  death  of  the  mem- 
ber did  not  alter  the  society's  contract  relations  and  obligations,  while  the 
right  to  reinstatement  passed  to  the  beneficiary  under  the  certificate. 

The  beneficiary  of  a  member  of  a  benevolent  association  who  stands  sus- 
pended for  the  non-payment  of  assessments  by  operation  of  the  by-laws  of  the 
society,  at  the  time  of  his  death,  cannot  recover  on  the  benefit  certificate  on 
the  ground  that  the  subordinate  lodge  of  which  deceased  was  a  member  had 
continued  to  treat  him  as  such,  and  to  treat  his  unpaid  dues  to  the  supreme 
lodge  as  dues  payable  to  the  subordinate  lodge,  for  which  it  had  extended 
him  credit;  and  if  the  by-law  of  the  society  makes  the  non-payment  of  assess- 
ments for  a  given  time  after  notice  operate  aa  a  suspension  ipso  facto  of  the 
delinquent  member,  it  is  not  necessary,  to  prevent  his  beneficiary  from  re- 
covering, that  the  suspension  should  be  judicially  determined  by  any  judica- 
tory of  the  order:  Borgraefe  v.  Supreme  Lodge  etc  of  HonoTy  22  Mo.  App.  127. 
When  a  certificate  of  membership  in  an  aid  society  provides  that  it  shall  be 
void  in  case  the  amount  of  any  assessment  is  not  paid  within  thirty  days 
from  date  of  notice,  a  forfeiture  may  be  claimed  and  payment  resisted  whea 
assessments  have  not  been  paid  as  required,  although  assessments  had  been 
sometimes  accepted  after  they  were  delinquent,  if  the  society  had  no  such 
general  custom  to  that  effect  as  would  justify  the  member  in  relying  upon  it, 
and  if  he  had  no  knowledge  of  such  practice  except  in  a  few  instances,  in 
which  his  own  assessments  had  been  received  after  becoming  delinquent: 
Bosworth  V.  Western  Mutual  Aid  Society,  75  Iowa,  582.  This  rule,  under  sim- 
ilar facts,  was  applied  to  the  non-payment  of  an  assessment  overdue  at  the 
time  of  death,  in  Grossman  v.  Massacliusetts  Benefit  Ass'it,  143  Mass.  435.  If 
a  certificate  of  insurance  is  issued  by  an  order  wiiose  distinguishing  featuie 
is  its  requirement  of  daily  abstinence  from  the  use  of  liquors  cis  a  beveragt-, 
and  if  the  application  for  such  insurance  contains  an  agreement  that  the  as- 
sured will  comply  with  all  the  laws,  regulations,  and  requirements  of  the  order, 
and  the  certificate  a  statement  that  it  is  issued  upon  the  express  condition  that 
the  assured  shall  in  every  particular,  while  a  member  of  the  order,  comply 
with  all  its  laws,  rules,  and  reqi irements,  the  policy  becomes  forfeited  and 
AM.  isT.  Kfip..  Vou  XIX.  — iO 
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void  upon  the  assured  commencing  the  use  of  alcoholic  liquors  as  a  beverage, 
and  his  suspension  or  expulsion  from  the  order  is  not  a  condition  precedent 
to  the  forfeiture:  Hog'ma  v.  Supreme  Council,  76  Cal.  109;  9  Am.  St.  Rep.  173; 
Smith  V.  Knights  of  Father  Malhew,  36  Mo.  A  pp.  184. 

A  mutual  aid  association  wliich  issues  a  benetit  certificate  to  a  member 
upon  the  express  condition  that  it  shall  be  void  if  any  of  his  answers  in  hia 
application  concerning  his  health  are  untrue  waives  that  condition,  and  can- 
not insist  upon  a  forfeiture  if  it  had  actual  knowledge  that  some  of  hia  an^ 
Bwers  were  not  true,  and  subsequently  recognized  the  certificate  as  valid  oy 
making  and  collecting  assessments  upon  it:  Ball  v.  Oranite  State  etc.  Ans'n,  64 
N.  H.  291. 

The  levy  and  acceptance  of  assessments  by  a  beneficiary  association  with- 
out condition  after  the  conditional  acceptance  of  a  prior  overdue  payment  al- 
ways amounts,  aa  we  have  seen,  to  a  waiver  of  the  right  to  avoid  a  certificate 
of  membership  for  delay  of  payment:  Eice  v.  New  England  Mutual  Aid  So- 
ciety, 146  Mass.  249;  Rindge  v.  New  England  Mutual  Aid  Society,  146  Masa. 
286.  But  mere  occasional  voluntary  indulgences  on  the  part  of  the  society, 
in  the  absence  of  agreement  to  waive  payment  of  assessments  according  to 
the  contract,  will  not  be  construed  a  permanent  waiver:  Sweetser  v.  Odd  Fe^ 
hwa'  etc  Aaan,  117  Ind.  97. 

Benejiciaries — Designation,  Change,  and  Rights  of. —  The  statute  of  the 
state,  articles  of  association,  certificate  of  membership,  and  by-laws  of  a 
mutual  benefit  association  determine  the  rights  of  the  members  and  the 
society;  and  may  be  enforced  by  the  parties  and  beneficiaries  according  to 
their  respective  rights  as  therein  provided:  Union  Mutual  Ass'nv.  Montgomery, 
70  Mich.  587;  14  Am.  St.  Rep.  519;  Arthur  v.  Odd  Fellows'  etc.  Assn,  29  Ohio 
St.  557;  Supreme  Council  v.  Green,  71  Md.  263;  17  Am.  St.  Rep.  527.  And 
where  the  statute  designates  the  class  of  persons  to  be  benefited,  the  associa- 
tion cannot  create  a  fund  for  other  persons  than  the  class  named:  Supreme 
Lodge  v.  Nairn,  60  Mich.  44.  So  if  a  member  does  not  designate  as  hia  bene- 
ficiary one  of  such  class  during  his  lifetime,  it  will  still  go  to  one  of  that 
class  upon  his  death:  American  Legion  v.  Perry,  140  Mass.  580. 

In  determining  whether  or  not  the  designated  beneficiary  comes  within  a 
specified  class  or  not,  the  charter  and  by-laws  of  the  association  will  be  lib- 
erally construed,  so  as  to  carry  out  the  purposes  of  the  society,  but  not  so  as  to 
violate  the  statute  or  contravene  public  policy:  Knights  of  Pytldaa  v.  Sdmiidt, 
98  Ind.  374;  American  Legion  v.  Peri-y,  140  Mass.  580;  Maneely  v.  KnigJUs  of 
Birmingham,  115  Pa.  St.  305;  Elfey  v.  Odd  Fellows'  etc.  Ass'n,  142  Mass.  224. 

The  designation  of  the  beneficiary  must  be  made  in  the  mode  provided: 
National  etc.  Aid  Society  v.  Lupoid,  101  Pa.  St.  Ill;  Elliott  v.  Whedbee,  94  N.  C. 
115;  and  a  person  not  of  a  class  for  whose  benefit  the  association  is  author- 
ized cannot  be  designated  as  a  beneficiary:  Michigan  etc.  Ass'n  v.  Rolfe,  76 
Mich.  146;  Mutual  Benefit  Ass'n  v.  Hoyt,  46  Mich.  473;  National  etc  Aid 
Ass'n  V.  Oonser,  43  Ohio  St.  1;  Biitton  v.  Supreme  Council,  46  N.  J.  Eq.  102; 
ante,  p.  376;  Keener  v.  Grand  Lodge  A.  0.  U.   W.,  38  Mo.  App.  543. 

Either  the  statutes  of  the  state,  or  the  charter  or  by-laws  of  mutual  bene- 
fit societies,  usually  provide  that  the  fund  is  established  for  the  bene- 
fit of  the  widows,  children,  orphans,  relatives,  or  dependents  of  deceased 
members;  and  where  such  provision  is  made,  the  beneficiary  designated  must 
be  one  of  the  class  mentioned,  and  not  a  creditor  or  other  person  not  related 
to  the  deceased  member:  Worley  v.  Northwestern  etc  Aid  Ass'n,  10  Fed.  Rep. 
227;  Elsey  v.  Odd  Fellows'  etc.  A8s'7i,  142  Mass.  224;  Slate  v.  People's  etc.  Ass\ 
42  Ohio  St.  579;  State  v.  Standard  etc.  Assn,  38  Ohio  St.  281;    Farj  Bibber  v. 
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Van  Bibber,  82  Ky.  347;  Prcslyterian  etc.  Aas'n  v.  Allen,  106  Ind.  593;  Skill- 
ings  V.  Masnachiiseita  etc.  Ass'n,  146  Mass.  217;  and  cases  in  preceding  cita- 
tion. Thus,  under  a  statute  containing  such  provision  as  that  mentioned 
above,  an  attempt  by  a  member  to  name  as  his  beneficiary  a  person  desig- 
nated as  his  niece,  when  in  fact  they  were  not  related,  will  fail;  and  an 
agreement  between  the  parties  to  act  as  uncle  and  niece  will  not  have  the 
effect  to  make  them  such,  and  bring  her  within  the  class  named  in  the  stat- 
ute as  relatives,  so  as  to  make  her  a  qualified  beneficiary:  Supreme  Council  v. 
Oreen,  71  Md.  263;  17  Am.  St.  Rep.  527.  The  beneficiary  of  the  fund  must 
be  of  the  class  named  in  the  law  under  which  the  society  is  organized,  and 
neither  the  term  "families  "  or  "dependents"  includes  one  knowingly  occu- 
pying the  relation  of  mistress  or  concubine,  though  named  in  the  member's 
certificate  as  bearing  the  relation  of  wife,  and  although  he  may  have  sup- 
ported her,  and  she  depended  upon  him  for  support:  Keener  v.  Orand  Loilje, 
38  Mo.  App.  543.  So  an  army  comrade  and  intimate  friend  of  a  member, 
who  had  lived  at  his  house  for  several  years,  had  become  physically  disabled, 
and  dependent  upon  others  for  support,  does  not  fall  fairly  within  the  desig- 
nation of  "family  relations,"  and  cannot  therefore  be  legally  named  as  a 
beneficiary:  Supreme  Lodge  v.  Nairn,  60  Mich.  44. 

A  sister  of  a  member,  or  a  person  to  whom  he  is  engaged  to  be  married, 
cannot  be  said  to  be  dependent  upon  him  so  as  to  entitle  either  to  his  bene- 
fit: Supreme  Council  v.  Perry,  140  Mass.  580.  So  where  the  certificate  in  a 
beneficiary  society  stated  that  it  was  for  the  benefit  of  "friends,"  but  pro- 
vided, in  case  no  beneficiaries,  original  or  substituted,  survived,  that  it 
should  inure  to  the  benefit  of  "legal  heirs,"  though  the  designation  of 
friends  is  void,  still  the  legal  heirs  are  entitled  to  the  benefit:  Rindge 
V.  New  England  etc  Soc.,  146  Mass.  286.  If  the  applicant  designated  his 
mother  as  his  beneficiary,  and  afterwards  married,  his  wife  surviving  him, 
it  was  decided  that  the  designation  of  such  beneficiary  was  binding  on 
the  association,  and  not  revoked  by  the  marriage:  Massadiusetta  etc  Foresters 
v.  Callahan,  146  Mass.  391.  So  where  a  member  of  such  society  designated 
his  "legal  heirs"  as  his  beneficiaries,  and  left  a  wife  and  daughter  surviving, 
the  fund  is  payable  to  his  widow:  Addison  v.  New  England  etc  Aas'n,  144 
Mass.  591.  If  the  certificate  names  the  wife  of  the  member  as  his  bene- 
ficiary, "for  the  benefit  of  herself"  and  the  children  of  said  member,  the 
widow  and  such  children  are  entitled  to  share  equally  in  the  benefit,  al- 
though one  child  had  left  her  father's  house  prior  to  his  death,  and  was  no 
longer  dependent  upon  him:  Jackman  v.  Nelson,  147  Mass.  300.  Wiieu  the 
by-laws  provide  that,  at  the  death  of  a  member,  his  widow  or  designated 
heirs  shall  receive  his  benefit,  and  his  certificate  provides  that  it  sluiU  ba 
paid  to  his  wife,  naming  her,  or  to  such  other  person  as  may  be  entitled  to  re- 
ceive the  same,  the  death  of  the  first  wife  and  the  member's  subsequent  mar- 
riage will  revoke  the  original  designation,  and  entitle  the  second  wife  to  the 
benefit,  to  the  exclusion  of  the  member's  children  by  his  first  wife:  Bllei/  v. 
Riley,  75  Wis.  464;  Oiven  v.  Wisconsin  Odd  Fellows  eW..  Co.,  71  Wis.  547.  If 
a  member  nominates  his  wife  to  receive,  at  his  death,  his  benefit  accruing 
under  the  charter  of  the  society  to  his  legal  representatives,  if  he  survives 
her,  his  legal  representatives  will  take  as  against  hers:  Expressman's  Aid  Soc 
V.  Lewis,  9  Mo.  App.  412. 

Where  the  certificate  of  a  member  certifies  that,  in  accordance  with  the 
by-laws  and  charter  of  the  association,  his  wife,  naming  plaintiff,  is  desig- 
nated as  his  beneficiary,  and  she,  with  knowledge  of  such  designation,  p;ud 
most  of  the  assessments  against  him,   pa^'ment  cannot  be  resisted  on  the 
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ground  that  the  memher  had  another  wife  living  at  the  time  he  married  plaiii- 
tiflf,  for  as  the  by-law  did  not  limit  the  power  of  the  society  so  as  to  preveat  it 
from  recognizing  as  a  beneficiary  the  person  designated  by  the  member  as  hi» 
wife,  the  certificate  operated  as  an  assent  on  its  part  to  such  designation,  and 
entitled  plaintiff  to  the  benefit,  in  tlie  absence  of  any  other  appointment  or 
repudiation  of  the  arrangement  made:  Story  v.  Williamsbunjh  etc  Ass'n,  95- 
N.  Y.  477. 

A  member  of  a  benefit  society,  pending  an  action  for  divorce,  nominated  a 
lady  to  whom  he  was  engaged  to  be  married  as  his  beneficiary,  and  she, 
upon  learning  of  the  divorce  proceeding,  dissolved  the  engagement,  and  th© 
member,  after  securing  his  divorce,  married  another  lady,  who  never  had  the 
certificate,  and  about  three  years  after  her  marriage,  the  certificate  having, 
become  lost,  the  member  applied  for  its  reissue,  naming  his  son  and  another, 
not  a  relative,  as  his  beneficiaries,  and  disclaiming  any  interest  in  the  origi- 
nal certificate.  Under  the  rules  of  the  society,  the  member  had  a  right  to 
change  his  beneficiary  without  her  knowledge  or  consent.  Both  the  first- 
named  beneficiary  and  the  son  claimed  the  benefit,  and  the  court  decreed 
that  it  be  paid  to  the  son  as  sole  heir  at  law:  Grand  Lodge  v.  Child,  70  Mich. 
163. 

Where  the  charter  of  a  society  provided  that  on  the  death  of  a  member 
"  the  fund  to  which  his  family  is  entitled  shall  be  paid  as  designated  in 
application  for  membership,  and  this  being  changed  by  death,  or  otherwise 
impossible,  it  shall  go,  first,  to  the  widow  and  infant  children,"  and  then  to 
others  in  order  named.  A  member,  in  his  application,  directed  that  the 
sum  should  be  paid  as  specified  in  his  will.  He  died,  however,  without 
leaving  a  will,  but  leaving  surviving  him  a  widow,  but  no  child.  The  court 
decided,  as  between  his  administrator  and  widow,  that  the  latter  was  en- 
titled to  the  fund:    WhUehurst  v.  Whitehurst,  83  Va.  153. 

When,  under  the  charter  of  an  association,  a  member  may  take  out  a  cer- 
tificate and  bequeath  the  benefit  to  a  stranger,  he  may  have  such  benefit 
made  payable  to  the  proposed  beneficiary  directly,  instead  of  doing  the 
same  thing  by  appointment  in  his  will:  Bloomington  etc.  Ass'n  v.  Blue,  120 
111.  121.  If,  under  such  a  charter,  a  member  takes  out  his  certificate  pay- 
able to  his  "  devisees  or  heirs  at  law,"  if  he  executes  a  will  bequeathing  the 
fund  to  persons  named  in  the  will,  they  will  take;  but  if  he  dies  intestate, 
without  issue,  the  fund  will  go  to  his  widow,  to  the  exclusion  of  all  others: 
Alexander  v.  Northwestern  etc,  Ass'n,  126  111.  558. 

In  Pennsylvania,  a  rule  different  from  that  set  out  above  is  main- 
tained. There  an  association  was  formed  for  the  purpose  of  establishing  a 
fund  for  the  benefit  of  the  "widows  and  orphans  of  deceased  members,"  and 
its  by-laws  provided  that  a  member's  benefit  should  be  paid  to  such  person  as 
he  might  designate.  A  member  borrowed  the  amount  of  his  benefit  from  hia 
sister,  who  paid  his  dues  and  assessments,  and  he  designated  her  as  his  bene- 
ficiary. In  a  controversy  between  the  widow  of  the  member  and  his  sister, 
the  court  determined  that  the  benefit  must  be  paid  to  the  latter,  as  there 
was  nothing  to  prohibit  the  corporation  from  contracting  with  the  member 
for  tlie  payment  of  the  benefit  to  other  persons  tiiau  his  widow  and  orphans: 
Maneely  v.  Knights  of  Birmingham,  1 15  Pa.  St.  305.  Of  course,  where  there 
is  nothing  in  the  statute  of  the  state,  the  charter,  or  by-laws  of  the  organiza- 
tion restricting  the  power  of  appointment,  the  member  may  designate  whom- 
soever he  pleases  as  his  beneficiary,  and  no  one  can  question  his  right  to  do 
BO:  Gentry  v.  Supreme  Lodge^  23  Fed.  Rep.  718;  Mitchell  v.  Grand  Lodge,  70 
Iowa,  360;  Massey  v.  Mutual  Relief  Society,  102  N.  Y.  523;  Swift  v.  Railway 
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ttc.  Ass'n,  96  III.  309;  Knights  of  Honor  v.  Nairn,  60  Mich.  44;  Biisye  v. 
Adams,  81  Ky.  368.  Under  these  circumstances,  perhaps  the  only  restric- 
tion placed  upon  the  member  ia,  that  hia  beueticiary  must  have  an  insurable 
interest  in  his  life:  Keyslom  elc.  Ass'n  v  Nonis,  115  Pa.  St.  446;  Mutual 
Benefit  Ass'n  v.  Uoyt,  46  Mich.  473;  Whitmort  v.  Supreme  Lodge,  100  Mo.  36. 
This,  however,  is  a  mooted  question,  and  good  authority  is  found  maintain- 
ing that,  as  the  member  has  an  insurable  interest  in  his  own  life,  he  may 
make  hia  benefit  payable  to  any  one  whom  he  may  appoint,  although  the  lat- 
ter has  no  pecuniary  interest  in  the  continuance  of  the  life  of  the  member, 
and  is  not  of  kin  to  him:  Bhomington  etc.  Ass'n  v.  Blue,  120  111.  121;  MUner  v. 
Bowman,  119  Ind.  449.  And  see  the  discussion  infra,  on  the  right  of  the 
member  to  assign  his  benefit. 

On  failure  of  a  member  to  designate  a  valid  beneficiary,  hia  benefit  will  go 
to  the  parties  named  in  the  charter  and  by-lawa  of  the  association  as  beneti- 
«iarie8,  in  the  order  therein  named:  Keener  v.  Ch-and  Lodge,  38  Mo.  App.  543; 
Arthur  V.  Odd  Fellows'  etc  Ass'n,  29  Ohio  St.  557;  Bishop  v.  Ch-and  Lodge,  112 
N.  Y.  627;  Supreme  Council  v.  Priest,  46  Mich.  429;  Maryland  etc  SoHety  v, 
■Clendinen,  44  Md.  429.  On  a  failure  of  the  member  to  designate  a  beneficiary 
capable  in  law  of  taking  his  benefit,  and  where  there  is  no  one  who,  under 
the  statute,  charter,  or  by-laws  of  the  association,  is  capable  of  taking  at  his 
death,  the  association  is  under  no  obligation  to  pay  to  any  one:  Hellenberg 
V.  District  No.  1,  L  O.  of  B.  B.,  94  N.  Y.  581;  Eastman  v.  Provident  elc. 
Ass'n,  62  N.  H.  555;  Sioft  v.  San  Francisco  etc.  Board,  67  Cal.  567;  Order  of 
Mutual  Companions  v.  Oriest,  76  Cal.  494.  All  of  these  cases  maintain  that 
a  member  of  the  society  has  no  interest  in  the  fund,  and  that  it  cannot  be  re> 
covered  as  assets  of  hia  estate  by  his  administrator.  He  has  simply  the 
power  of  appointment,  and  only  those  can  become  beneficiaries  whom  he  has 
appointed,  or  who,  nnder  the  charter  and  by-laws  of  the  association,  are  en- 
titled to  his  benefit  upon  his  death. 

The  beneficiary  appointed  by  the  holder  of  a  certificate  in  a  mutual  benefit 
association,  payable  on  bis  death  according  to  his  direction,  acquires  only  a 
contingent  interest  in  the  benefit,  if  the  statute,  charter,  or  by-laws  of  the 
society  reserves  to  members  the  power  of  substituting  other  beneficiaries  in 
the  place  of  those  originally  named.  In  other  words,  the  nomination  of  a 
beneficiary  gives  him  no  vested  right  to  the  benefit,  and  the  member  may  at 
any  time  substitute  another  person  or  class  of  persons,  unless  restrained  by 
the  rules  of  the  society:  Holland  v.  Taylor,  111  Ind.  121;  Kmghts  of  Honor  ▼. 
Watson,  64  N.  H.  517;  Barton  v.  Provident  etc.  Ass'n,  63  N.  H.  535;  Martin 
V.  Stubbings,  126  111.  387;  9  Am.  St.  Rep.  620;  Union  MuL  Ass'n  v.  Mont- 
gomery, 70  Mich.  587;  14  Am.  St.  Rep.  519;  Titstoorth  v.  Titsioortli,  40  Kan. 
571;  Milner  v.  Bowman,  119  Ind.  448;  Masonic  etc.  Society  v.  BurkJiart,  110 
Ind.  189.  Where  the  constitution  of  the  association  permits  the  member  to 
designate  a  new  beneficiary,  the  party  first  named  cannot  prevent  tbi.<«: 
Lament  v.  Grand  Lodge,  31  Fed.  Rep.  177;  as  his  consent  to  a  change  of 
beneficiary  is  not  required:  Union  Mut  Ass'n  v.  Montgomery,  70  Mich.  .587; 
14  Am.  St.  Kep.  519.  It  makes  no  difference  that  the  person  last  designated 
is  outside  the  member's  family,  and  has  no  insurable  interest  in  his  life: 
Lamont  v.  Oranct  Lodge,  31  Fed.  Rep.  177;  Lamont  v.  Hotel  Men's  etc  Ass'n, 
30  Fed.  Rep.  817. 

Upon  the  death  of  a  member,  the  interest  of  the  last  designated  beneficiary 
becomes  vested,  and  he  may  compel  the  payment  of  the  benefit  by  assess- 
ment, or  such  other  means  as  are  provided  him  by  law  or  the  charter  and 
by-laws  of  the  society:  Union  Mut.  Ass'n  v.  Montgomei-y,  70  Mich.  587;  14 
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Am.  St.  Rep.  519;  Michigan  Mut.  etc.  Ass'n  v.  Rolfe,  76  Mich.  146;  Masonic 
Mut.  etc.  Society  v,  Btirkhart,  110  Ind.  189. 

The  ouly  restriction  upon  the  power  of  the  member  to  change  his  benefi- 
eiary  at  will  is  such  as  is  found  in  the  statute,  charter,  or  by-laws  of  the  society. 
The  change  must  be  made  in  the  manner  designated  in  such  provisions,  or  it 
will  be  void:  Wendt  v.  Iowa  Legion  of  Honor,  72  Iowa,  682;  Martin  v.  Stub- 
Nngs,  126  111.  387;  9  Am.  St.  Rep.  620;  Holland  v.  Taylor,  111  Ind.  121;  Na- 
tional Ass'n  V.  Kirgin,  28  Mo.  App.  80;  Richmond  v.  Johnson,  28  Minn.  447. 
The  mode  agreed  upon  in  the  contract  of  membership  by  which  the  benefi- 
ciary may  be  changed  is  a  matter  of  substance,  and  must  be  complied  with: 
National  etc.  Aid  Society  v.  Lupoid,  101  Pa.  St.  Ill;  Gentry  v.  Supreme  Lodge, 
23  Fed.  Rep.  718;  Hotel  Men's  etc.  Ass'n  v.  Brown,  33  Fed.  Rep.  11;  Olm- 
stead  V.  Masonic  etc.  Society,  37  Kan.  93. 

The  laws  and  regulation  of  the  society  determine  the  rights  of  the  parties 
and  of  the  beneficiary,  and  become  part  of  the  contract,  the  same  as  if  written 
in  the  certificate:  Holland  v.  I'aylor,  111  Ind.  121;  Union  Mut.  Ass'n  v.  Mont- 
gomery, 70  Mich.  587;  14  Am.  St.  Rep.  619;  Arthur  v.  Odd  Fellows'  Ass'n,  29 
Ohio  St.  557;  Oceola  Tribe  Red  Men  v.  Schmidt,  57  Md.  106.  And  where  the 
member  reserves  the  right  to  change  his  beneficiary,  the  law  will  respect  any 
change  which  he  may  make  in  pursuance  of  his  rights:  Barton  v.  Provident 
etc  Ass'n,  63  N.  H.  535;  Richmond  v.  Johnson,  28  Minn.  447;  and  it  will  be 
presumed  that  the  change  of  beneficiary  was  made  as  provided  by  law  and 
the  rules  and  regulations  of  the  society:  Masonic  etc.  Society  v,  Burkhart,  110 
Ind.  193;  American  Legion  of  Honor  v.  Perry,  140  Mass.  580. 

If  a  member  becomes  suspended  for  non-payment  of  assessments,  he  may, 
in  his  application  for  reinstatement,  designate  a  new  beneficiary,  and  the  as- 
sociation, by  readmitting  him,  accepts  the  change:  Davidson  v.  Supreme 
Lodge,  22  Mo.  App.  263.  A  member  may  change  his  beneficiaey  from  his 
wife  to  his  mother  under  a  late  statute  in  Massachusetts:  Marsh  v.  Supreme 
Council,  149  Mass.  512;  although  a  contrary  rule  formerly  existed:  Elsey  v. 
Odd  Fellows'  etc.  Ass'n,  142  Mass.  224;  or  he  may  make  such  change  from  a 
deceased  wife  to  his  second  wife:  Millard  v.  Legion  of  Honor,  81  Cal.  340. 
But  the  beneficiary  cannot  be  changed  when  the  charter  specially  provides 
how  and  to  whom  the  benefit  shall  be  paid:  Presbyterian  etc.  Fund  v.  Allen, 
116  Ind.  593.  Thus,  though  a  divorced  wife,  by  obtaining  the  divorce,  would 
lose  her  right  as  beneficiary  by  designation,  still  an  attempt  by  the  member 
to  change  the  beneficiary  by  designating  his  sister  and  son  as  beneficiaries 
would  be  void  as  to  the  sister,  and  the  son  would  take  the  entire  benefit:  Ty- 
ler V.  Odd  Fellows*  etc.  Ass'n,  145  Mass.  134.  When  particular  provision  is 
made  as  to  the  manner  in  which  a  change  of  beneficiaries  must  be  effected, 
or  to  whom  the  benefit  must  go  upon  a  failure  of  nomination,  an  attempted 
change  of  designation  of  beneficiary  by  last  will  is  void,  and  the  fund  will  go 
to  the  persons  provided  by  the  regulations  of  the  society:  Supreme  Council  v. 
Perry,  140  Mass.  580;  Holland  v.  Taylor,  111  Ind.  121;  Olmstead  r.  Masonic 
etc.  Society,  37  Kan.  93;  Wendt  v.  Iowa  Legion  of  Honor,  72  Iowa,  682;  Ste- 
phenson v.  Stephenson,  64  Iowa,  534;  Hainer  v.  Iowa  Legion  of  Honor,  78  Iowa, 
245. 

Assignment  of  Benefit.  —  Where  a  member  of  a  benefit  association  has 
a  right  to  change  the  beneficiary  named  in  the  certificate  of  membership,  and 
no  prescribed  method  of  making  the  change  is  shown,  an  assignment  of  the 
certificate,  with  a  direction  to  the  society  to  pay  the  benefit  to  the  assignee, 
efi'ects  a  change,  and  is  valid. 

Every  one  has  an  insurable  interest  in  his  own  life,  Jind  when  he  procures 
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a  certificate  for  himself,  and  pays  the  assessments,  it  is  immaterial  whether 
or  not  the  beneficiary  designated  by  him,  or  the  assignee,  has  an  insurable 
interest  in  his  life:  Milner  v.  Bovmian,  119  Ind.  448;  Martin  v.  StubUinj.^,  IL't) 
111.  387;  9  Am.  St.  Rep.  620;  Stoi/l  v.  Railway  Paasengert'  etc  Assn,  9G  111. 
309;  Lamont  v.  Asaodaiion,  30  Fed.  Rep.  817;  Lamont  v.  Orand  Lodge,  31 
Fed.  Rep.  180;  Orand  Lodge  v.  Eisner,  26  Mo.  App.  118.  This  rule  remains 
applicable,  though  a  by-law  of  the  society  provides  that  no  certificate  shall 
issne  unless  the  beneficiary  has  an  insurable  interest  in  the  life  of  the  mem- 
ber: McFarland  v.  Creatli,  35  Mo.  App.  1 12.  In  some  states,  however,  a  dif- 
erent  rule  prevails.  In  them  it  is  considered  a  wager-policy,  and  against 
public  policy,  to  allow  any  one  not  related  by  blood  or  otherwise,  nor  a  cred- 
itor of  the  member,  and  therefore  having  no  insurable  interest  in  his  life,  to 
become  the  owner,  by  assignment  or  otherwise,  of  the  certificate  which  en- 
titles the  beneficiary  to  the  member's  benefit  upon  the  event  of  his  death: 
ScJionJield  v.  Turner,  75  Tex.  324;  Price  v.  KuiylUs  of  Honor,  68  Tex.  367. 
Even  in  these  states,  a  creditor  of  a  member  may  lawfully  become  the  owner 
of  a  right  to  the  benefit  to  an  extent  requisite  to  protect  him  against  ulti- 
mate loss  of  his  claim,  and  so  a  purchaser  or  assignee  of  it  will  be  recognized 
as  having  an  interest  therein  sufiScient  to  repay  him  his  purchase-money  in- 
vested in  it,  including  advancements  in  the  way  of  assessments,  dues,  and 
premiums  to  preserve  and  keep  the  certificate  in  force,  with  lawful  interest: 
Schonfield  v.  Turjier,  75  Tex.  324.  A  certificate  of  membership  on  the  life  of 
one,  taken  by  another,  who  has  an  insurable  interest  therein,  for  the  pnrposa 
of  assigning  it  to  a  third  person,  who  has  no  such  insurable  interest,  makes 
the  certificate  in  the  hands  of  such  assignee  a  wagering  policy,  upon  which 
an  action  cannot  be  maintained:  Keystone  etc.  Ans'n  v.  Norrie,  115  Pa.  St.  446. 
A  certificate  of  membership  in  a  benefit  association  is  in  the  nature  of  an  in- 
surance policy,  and  its  assignment  or  transfer  to  a  creditor  of  the  beneficiary, 
except  to  the  amount  of  his  debt,  is  against  public  policy,  and  cannot  be  en- 
forced. Yet  if  the  assignment  is  not  forbidden  by  the  rules  of  the  society, 
and  its  validity  is  recognized  by  the  association  after  the  death  of  the  benefi- 
ciary, by  payment  of  the  money  to  the  assignee,  the  heirs  of  the  deceased 
beneficiary  cannot  complain:  Stoelker  v.  Thornton,  88  Ala.  241. 

In  Bryne  v.  Casey,  70  Tej  247,  on  the  face  of  the  benefit  certificate  it 
appeared  that  the  wife  of  a  i  lember,  whose  name  was  mentioned  therein  as 
beneficiary,  was  not  a  party  to  the  contract  with  her  husband,  evidenced  by 
it.  It  was  subject  to  be  surrendered  by  the  rules  of  the  society,  which  were 
after  its  issuance  amended  so  as  to  permit  a  surrender  of  the  certificate  with- 
out the  consent  of  the  beneficiary.  Subsequently  the  original  certificate  was 
surrendered  by  the  member  and  another  issued  to  him,  who,  prior  to  his 
death,  assigned  the  new  certificate  for  a  full  consideration  without  fraud,  ajid 
the  court  decided  that  the  wife  waa  not  thereby  deprived  of  any  legal  right; 
that  her  ignorance  of  the  surrender  of  the  original  certificate  and  failure  to 
give  assent  thereto  were  immaterial;  and  that  not  being  a  party  to  the 
original  certificate,  she  could  not  complain  of  the  change  of  the  rules  of  the 
association,  and  that  the  assignee  was  therefore  entitled  to  recover. 

Associations  formed  for  the  payment  of  stipulated  sums  of  money  to  the 
families  or  heirs  of  deceased  members  are  not  empowered  to  issue  certificates 
of  membership  payable  to  named  beneficiaries,  "or  assigns,"  Jxot  payable 
apon  death  of  the  member  to  others  than  the  family  or  heirs  of  the  member: 
State  V.  People's  etc.  Ass'n,  42  Ohio  St.  579.  Upon  the  death  of  the  membei, 
the  interest  of  the  beneficiary  in  the  benefit  fund  becomes  vested,  and  suoii 
beneficiary  can  assign  the  same  at  any  time  before  payment:  Midugan  iltUuai 
etc  Aaa'n  v.  Rolfe,  76  Mich.  146. 
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Tradb-mare.  —  What  Constitutes  a  Trade-mark  is  a  Qitestion  ow 
Law  for  the  court.  Whether  a  trade-mark  has  been  so  constituted,  and 
if  so  constituted  whether  there  has  been  an  infringement  of  it,  are 
ordinarily  questions  of  fact  for  the  jury. 

Tradk-mark  —  What  Con.stitutes,  and  Right  of  Owner. — The  owner 
of  an  original  trade-mark  will  be  protected  in  the  exclusive  use  of  all 
marks,  forms,  or  symbols  appropriated  as  designating  the  true  origin  or 
ownership  of  the  article  to  which  they  are  aflBxed.  But  he  has  no  right 
to  the  exclusive  use  of  any  words,  letters,  figures,  or  symbols  which 
have  no  relation  to  the  origin  or  ownership  of  the  goods,  and  are  only 
meant  to  indicate  their  names  or  quality.  He  has  no  right  to  appro- 
priate a  sign  or  symbol  which,  from  the  nature  of  the  fact  it  is  used  to 
signify,  others  may  employ  with  equal  truth,  and  therefore  have  an 
equal  right  to  employ  for  the  same  purposes. 

Trade-hark.  —  Words  in  Common  Use  are  common  property,  and  no  ex- 
clusive right  to  the  use  of  such  words  can  be  acquired  by  adopting  them 
as  a  trade-mark,  unless  they  are  used  in  an  arbitrary  or  fanciful  sense, 
and  not  in  their  ordinary  signification. 

Tradb-mark. — Words  "  Microbe  Killer,"  nsed  in  their  ordinary  and  not 
in  any  arbitrary  or  fanciful  sense,  cannot  constitute  a  trade-mark. 

Fraud  —  Imitation  or  Label.  —  Although  a  peculiar  device  on  labels 
adopted  by  one  may  not  constitute  a  trade-mark,  still  if  it  is  imitated 
by  another  in  a  way  calculated  to  deceive  and  does  deceive  ordinarily 
prudent  persons,  they,  and  the  one  whose  label  is  imitated,  are  entitled 
to  protection;  but  when  the  labels  are  so  entirely  dissimilar  as  not  to  de- 
ceive such  persons,  no  action  will  lie  for  fraudulent  imitation. 

Waltony  Hill,  and  Walton,  for  the  appellants. 

Dovoell  and  Posey,  for  the  appellee. 

Acker,  P.  J.  William  Kadam  brought  this  suit  against 
Charles  Alflf  &  Co.,  a  firm  composed  of  Charles  Alff  and  Joe 
K.  Heim,  and  against  the  members  of  the  firm  individually, 
to  recover  damages  for  alleged  infringement  of  a  trade-mark, 
and  for  injunction  restraining  the  defendants  from  using  the 
alleged  infringing  trade-mark. 

The  trial  by  jury  resulted  in  a  verdict  for  plaintiff  for  one 
•ent  damages,  and  judgment  was  rendered  perpetuating  the 
injunction,  from  which  the  appeal  is  prosecuted. 

The  alleged  trade-mark  of  plaintiff  consisted  of  the  words 
"Microbe  Killer,"  used  in  conjunction  with  a  device,  symbol, 
or  illustration  representing  a  man  in  the  attitude  of  striking  a 
human  skeleton  with  a  bludgeon.  The  words  and  illustration 
are  printed  on  a  white  paper  label  eight  and  a  half  by  five  and 
a  half  inches  in  dimensions,  with  a  red  border  around  it,  the 
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illustration  being  printed  in  red  ink,  while  the  name  and 
directions  for  using  are  printed  in  black  ink. 

The  alleged  trade-mark  of  the  defendants  consisted  of  the 
words  "  Microbe  Destroyer,"  printed  on  a  yellow  paper  label 
four  and  a  half  by  four  and  three  quarters  inches  in  dimen- 
eions,  with  a  black  border  around  it,  but  no  device  or  symbol. 

Appellants  contend  that  the  words  "Microbe  Killer"  are 
words  of  definite  meaning,  in  common  use,  descriptive  of  the 
quality,  ingredients,  or  characteristics  of  the  remedy  put  up 
and  sold  under  that  name,  "  and  therefore  not  susceptible  of 
being  erected  into  a  trade-mark." 

What  constitutes  a  trade-mark  is  a  question  of  law  for  the 
court.  Whether  a  trade-mark  has  been  so  constituted,  and  if 
60  constituted  whether  there  has  been  an  infringement  of  it, 
are  ordinarily  questions  of  fact  for  the  jury. 

In  the  case  of  Amoskeag  Mfg.  Co.  v.  Trainer,  101  U..S.  54,  it 
is  said:  "The  limitations  upon  the  use  of  devices  as  trade- 
marks are  well  defined.  The  object  of  the  trade-mark  is  to 
indicate,  either  by  its  own  meaning  or  by  association,  the 
origin  or  ownership  of  the  article  to  which  it  is  applied.  If  it 
did  not,  it  would  serve  no  useful  purpose  either  to  the  manu- 
facturer or  to  the  public;  it  would  afford  no  protection  to  either 
against  the  sale  of  a  spurious  in  place  of  the  genuine  article. 
This  object  of  the  trade-mark  and  consequent  limitations  on 
its  use  are  stated  with  great  clearness  in  the  case  of  Delaware 
€tc.  Canal  Co.  v.  Clark,  13  Wall.  311.  There  the  court  said, 
speaking  through  Mr.  Justice  Strong,  that  'no  one  can  claim 
protection  for  the  exclusive  use  of  a  trade-mark  or  trade 
name  which  would  practically  give  him  a  monopoly  in  the 
sale  of  any  goods  other  than  those  produced  or  made  by  him- 
«elf.  If  he  could,  the  public  would  be  injured  rather  than 
protected,  for  competition  would  be  destroyed.  Nor  can  a 
generic  name,  or  a  name  merely  descriptive  of  an  article-  of 
trade,  of  its  qualities,  ingredients,  or  characteristics,  be  em- 
ployed as  a  trade-mark,  and  the  exclusive  use  of  it  be  entitled 
to  legal  protection,'  And  a  citation  is  made  from  the  opinion 
of  the  supreme  court  of  the  city  of  New  York  in  the  case  of 
the  present  complainant  against  Spear,  reported  in  2  Sandford, 
that  'the  owner  of  an  original  trade-mark  has  an  undoubted 
right  to  be  protected  in  the  exclusive  use  of  all  the  marks, 
forms,  or  symbols  that  were  appropriated  as  designating  the 
true  origin  or  ownership  of  the  article  to  which  they  are 
affixed;    but   he   has   no  right  to  the  exclusive  use  of  any 


794  Alff  &  Co.  V.  Radam.  [Texas, 

words,  letters,  figures,  or  symbols,  which  have  no  relation  to 
the  origin  or  ownership  of  the  goods,  but  are  only  meant  to 
indicate  their  names  or  quality.  He  has  no  right  to  appro- 
priate a  sign  or  symbol  which,  from  the  nature  of  the  fact  it 
is  used  to  signify,  others  may  employ  with  equal  truth,  and 
therefore  have  an  equal  right  to  employ  for  the  same  pur- 
pose.' " 

Words  in  common  use  are  common  property  of  the  people, 
and  no  exclusive  right  to  the  use  of  such  words  can  l>e 
acquired  by  adopting  them  as  a  trade-mark,  unless  they 
be  used  in  an  arbitrary  or  fanciful  sense,  and  not  in  their 
ordinary  signification:  Browne  on  Trade-Marks,  sec.  161; 
Filley  v.  Fassett,  44  Mo.  169;  100  Am.  Dec.  279. 

On  the  trial  the  plaintiff  testified  that  the  words  *'  Microbe 
Killer"  mean  fungus  destroyer;  that  the  word  "microbe"  was 
intended  to  signify  fungus;  that  in  using  the  name  "  Microbe 
Killer  "  he  intended  to  convey  the  meaning  that  it  kills  those 
things,  and  that  the  name  "  Microbe  Killer  "  means  destroyer 
of  microbes. 

That  the  words  are  English  words  in  common  use,  of  known 
signification  and  fixed  meaning,  we  think  there  can  be  no 
doubt,  and  that  they  were  employed  by  the  plaintiff  in  their 
ordinary  and  not  in  any  arbitrary  or  fanciful  sense  is  shown 
beyond  question  by  the  testimony  of  the  plaintiff  himself. 
Under  the  authorities  supra,  we  think  it  quite  clear  that  the 
words  '* Microbe  Killer"  as  used  by  the  plaintiff  did  not  con- 
stitute a  trade-mark. 

Notwithstanding  plaintiff  has  no  real  or  legal  trade-mark, 
if  the  defendants  had  intentionally  simulated  the  peculiar  de- 
vice or  symbol  employed  by  plaintiff  on  his  labels,  and  such 
simulation  was  calculated  to  deceive  ordinarily  prudent  per- 
sons, and  did  deceive  such  persons,  the  plaintiff  would  be 
entitled  to  protection  against  the  consequences  of  such  decep- 
tion, not  because  of  his  device  or  symbol  being  a  trade-mark 
in  the  legal  sense  of  that  term,  but  because  of  the  fraud  and 
deception  practiced  by  the  defendants  upon  the  plaintiff  and 
the  public. 

In  this  case,  however,  the  labels  used  by  the  plaintiff  and 
defendants  respectively  are  so  entirely  dissimilar  that  we  do 
not  think  it  possible  for  any  person  of  ordinary  prudence  and 
caution  to  have  been  deceived  by  defendants'  label  and  thereby 
induced  to  buy  their  remedy  when  the  purchaser  desired  and 
intended  to  buy  the  plaintiff's  remedy. 
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Other  assignments  of  error  are  immaterial,  and  will  not  be 
discussed,  as  what  we  have  said  disposes  of  the  case. 

We  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  reversed,  and  judgment  rendered  here  that  appellee 
take  nothing  by  his  suit,  and  that  he  pay  all  costs  of  this  and 
of  the  court  below. 

On  petition  for  rehearing,  the  following  opinion  was  ren- 
dered:— 

Stayton,  C.  J.  Judgment  having  been  rendered  in  accord- 
ance with  the  opinion  of  the  commission  of  appeals,  both 
parties,  in  effect,  ask  that  the  judgment  be  so  reformed  as  to 
remand  the  cause  for  further  proceedings. 

Appellants  desire  this  to  enable  them  to  prosecute  their 
cross-bill  for  damages;  and  appellee  suggests  that  he  may  be 
able  to  offer  further  evidence  on  another  trial  tending  to  show 
that  his  right  has  been  infringed,  even  if  it  be  true  that  th» 
words  "Microbe  Killer"  may  not  constitute  a  trade-mark. 

Without  in  any  respect  qualifying  the  former  opinion  as  te 
the  law  of  the  case,  the  former  judgment  will  be  set  aside,  and 
a  judgment  here  entered  reversing  the  judgment  of  the  court 
below  and  remanding  the  cause  for  further  proceedings. 


Track-marks.  — As  to  what  constitutes  a  trade-mark,  and  the  rights  of 
the  owner  thereof,  see  Casioell  v.  Hazard,  121  N.  Y.  484;  18  Am.  St.  Rep, 
83.3,  and  note;  Cigar  Makera'  P.  Union  v.  Conhaim,  40  Minn.  243;  12  Am.  St. 
Rep.  726,  and  note;  Keller  v.  Goodrich,  117  Ind.  556;  10  Am.  St  Rep.  88, 
and  note;  Bussia  Cement  Co.  v.  Le  Page,  147  Mass.  206;  9  Am.  St.  Rep.  685, 
and  note  688,  689;  MeUalfe  y.  Brand,  86  Ky.  331;  9  Am.  St  Rep.  282,  and 
note. 


International  and   Great  Northern   Kailway 
Company  v.  Prince. 

[77  Texas,  660.] 

Master  akd  Servant  —  Liabilitt  or  Railroad  Qov.vA.-sr  for  Act  o» 
Vice-principal.  —  A  train-master  who  has  control  of  all  trains,  em- 
ployees, and  everything  which  goes  upon  the  track  on  his  division,  has 
auch  relation  to  the  railway  company  that  he  is  deemed  its  representa- 
tive; and  if  he  violates  rules  made  for  the  government  and  protection 
of  employees,  by  inviting  third  persons  to  ride  on  hand-cars,  thus  placing 
them,  while  they  are  ignorant  of  such  rules,  in  a  position  where  they 
are  injured  by  the  negligence  of  the  company's  servants,  the  company 
must  respond  in  damages  for  the  injury  thus  resulting. 

While  Agsmct  cannot  be  Presumed  from  the  fact  that  one  assumes  to  do 
some  act  in  that  character,  yet  where  the  fact  of  agency  is  established. 
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the  power  which  the  agent  actually  exercises  in  his  principal's  business, 
and  over  other  employees  to  which  they  constantly  yield  obedience,  may 
be  looked  to  as  evidence  of  the  actual  power  possessed  by  the  agent. 

Railroad  Company  must  Exercise  Ordinary  and  Reasonable  Cabb 
for  the  safety  of  a  passenger  lawfully  on  its  hand-car. 

Instructions  Involving  Abstract  Propositions  are  properly  refused, 
especially  when  the  charges  given  fairly  present  the  case  to  the  jury. 

Practice  —  DEPOSinoN.  —  Objection  to  the  manner  and  form  of  taking  a 
deposition  must  be  made  at  the  time  the  deposition  was  taken.  Such 
objection  cannot  be  made  for  the  first  time  at  the  trial. 

W.  0.  Hutchison  and  B.  B.  Rose,  for  the  appellant. 
Denman  and  Franklin,  and  0.  T.  Brown,  for  the  appellee. 

Stayton,  C.  J.  This  case  was  before  this  court  at  a  former 
term:  64  Tex.  144.  The  holding  then  was  that  the  petition 
stated  a  cause  of  action,  and  ;  Ithough  there  are  other  ques- 
tions now  presented,  the  main  inquiry  now  is,  whether  the 
evidence  supports  the  averments  of  the  petition. 

When  injured,  appellee  was  riding  on  a  hand-car,  which  the 
evidence  shows  was  against  the  rules  of  the  company,  such 
cars  being  intended  only  for  the  transportation  of  employees, 
tools,  and  such  other  things  as  were  necessary  to  be  used  on 
the  road. 

The  petition  alleged,  in  effect,  that  the  company  was  not 
accustomed  to  transport  passengers  on  its  hand-cars,  but  that 
on  the  occasion  when  appellee  was  injured  it  did  invite  him 
and  others  to  take  passage  on  its  hand-car  for  the  purpose  of 
reaching  a  place  on  the  road  where  a  dead  person  had  been 
found,  to  which  place  the  persons  so  received  on  the  car  were 
going  to  hold  an  inquest,  which  the  company  for  its  own  vin- 
dication desired  should  be  held. 

Appellee  further  alleged  that  he  went  on  the  car  at  the 
invitation  of  the  company;  that  the  car  was  operated  and 
managed  by  appellant's  servants,  through  whose  negligence 
he  was  injured. 

The  evidence  shows  that  it  was  a  violation  of  the  printed 
rules  of  the  company  to  transport  others  than  employees  on 
hand-cars,  but  does  not  show  that  appellee  was  aware  of  that 
rule. 

On  the  morning  of  the  day  on  which  the  accident  occurred, 
one  Hume,  who  was  train-master  on  that  part  of  appellant's 
road,  sent  a  telegram  to  the  section-foreman  of  that  section, 
directing  him  to  take  the  coroner  and  his  jury  to  the  place 
where  the  dead  body  was  found;  and  there  can  be  no  doubt 
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but  that  he  expected  this  to  be  done  on  hand-cur.s  of  which 
the  section-foreman  had  the  immediate  control. 

The  testimony  of  Hume  is  to  the  effect  that  he  had  no  right 
or  power  derived  from  appellant  to  direct  the  use  of  its  hand- 
cars for  the  purpose  for  which  he  did  direct  them  to  be  used. 
His  evidence  as  well  as  that  of  the  road-master  tends  to  show 
that  he  had  general  control  of  all  trains  engaged  in  trans- 
portation of  passengers  or  freight,  but  that  he  had  no  right  to 
control  hand-cars,  which  were  for  the  use  of  employees  of  the 
company  only,  and  under  the  control  of  the  road-master. 

A.  witness  who  seems  to  have  been  in  the  employment  of 
appellant  at  time  appellee  was  injured  stated  that  he  was 
"  familiar  with  the  duties  of  a  railroad  train-master.  He  has 
control  of  all  trains  on  his  division;  he  regulates  everything 
that  goes  on  the  track  on  his  division.  His  position  is  supe- 
rior to  that  of  train-dispatcher;  he  has  control  of  all  trains 
run  on  his  division.  In  the  absence  of  a  division  superin- 
tendent he  has  the  authority  of  such  superintendent,  and  has 
control  of  everything  on  his  division.  I  do  not  think  that 
there  was  any  division  superintendent  on  the  Laredo  and 
Taylor  division  when  Mr.  Prince  was  hurt  by  the  hand-car." 

Another  employee  stated  that  "  Hume,  as  said  train-master, 
had  exclusive  control  of  his  section  as  to  other  employees  on 
the  road,  and  the  general  management  of  the  road  as  to  said 
subdivision,  to  wit,  from  Taylor  to  Laredo.  All  employees 
were  subject  to  his  orders  on  said  section." 

Another  employee,  after  stating  that  Hume  had  directed 
him  to  have  the  inquest  held  and  to  use  hand-cars  in  trans- 
porting the  coroner  and  jury,  said:  "Hume  was  train-master 
of  this  division,  and  as  such  was  my  superior,  and  directed  me 
to  do  what  I  did  in  this  matter.  At  that  time  there  was 
no  division  superintendent,  but  a  division  train-master,  Mr. 
Hume.  Mr.  Hume,  as  train-master  of  this  division,  had  gen- 
eral control  of  all  employees  on  this  division.  When  I  want 
anything  I  apply  to  Mr.  Hume,  and  in  general  communicate 
with  him  about  all  things,  except  when  we  are  sued,  in  which 
event  I  communicate  with  the  law  department." 

Under  this  state  of  facts,  it  is  contended  that  the  evidence 
was  not  sufficient  to  justify  a  finding  that  Hume  had  author- 
ity to  use  the  hand-cars  for  transporting  the  coroner  and  his 
jury  to  the  place  where  the  body  was  found  on  the  track. 

We  are  not  prepared  to  hold  that  the  evidence  did  not  jus- 
tify a  finding  that  Hume  had  authority  to  use  the  hand-cars  as 
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they  were  used,  for  it  tends  to  show  that  he  was  the  representa- 
tive of  the  company  on  that  part  of  its  road  in  respect  to  all 
matters  connected  with  its  use  of  its  road,  cars  of  all  kinds, 
and  the  services  of  its  employees. 

A  person  having  such  a  relation  to  a  corporation  and  to  its 
business  must  with  reference  thereto  be  deemed  its  representa- 
tive, and  his  act  the  company's  act. 

If  he  violates  rules  made  for  the  government  and  protection  - 
of  employees,  and  thus  places  persons  ignorant  of  such  rules 
in  position  where  they  are  injured  by  the  negligence  of  the 
company's  servants,  it  must  respond  in  damages  for  the  injTiry 
thus  resulting. 

The  question  of  extent  of  Hume's  power  was  fairly  sub- 
mitted to  the  jury,  and  with  the  evidence  before  them,  their 
verdict  must  be  deemed  conclusive  of  the  question. 

While  the  fact  of  agency  cannot  be  presumed  by  the  simple 
fact  that  one  assumes  to  do  some  act  in  that  character,  yet 
where  the  fact  of  agency  is  established,  the  power  which  the 
agent  actually  does  exercise  in  his  principal's  business,  and 
over  other  employees  to  which  they  constantly  yield  obedience, 
may  be  looked  to  as  evidence  of  the  actual  power  possessed  by 
the  agent. 

The  charge  of  the  court  did  not  require  of  appellant  the  ex- 
ercise of  that  degree  of  care  which  it  is  necessary  the  carrier 
of  passengers  in  vehicles  intended  for  that  purpose  shall  use, 
but  informed  the  jury  that  appellant  would  be  liable  only  in 
the  event  appellee  was  lawfully  on  the  car,  and  while  there 
injured  by  the  failure  of  servants  of  appellant  to  use  ordinary 
or  reasonable  care. 

The  court  further  informed  the  jury  that  appellant  would 
not  be  liable  if  the  injury  complained  of  resulted  from  the  act 
of  a  fellow-passenger  or  from  unavoidable  accident. 

The  evidence  tends  to  show  that  the  hand-car  was  running 
at  an  unusually  rapid  speed  when  the  accident  occurred,  and 
that  a  temporary  resting-place  for  the  legs  or  feet  of  those  sit- 
ting on  the  front  part  of  the  car,  improvised  for  the  occasion, 
gave  way,  and  that  appellee  and  others  thereon  sitting  were 
thus  caused  to  fall  in  front  of  the  car,  from  which  they  re- 
ceived injuries. 

There  was  also  some  evidence  tending  to  show  that  the  act 
of  one  not  a  servant  of  appellant  may  have  caused  the  acci- 
dent. What  the  real  cause  was  was  for  the  determination  of 
the  jury,  as  was  it  for  them  to  determine  whether  the  injury 
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resulted  from  the  negligence  of  the  servants  of  appellant.  The 
jury  may  have  come  to  the  conclusion  that  the  arrangement 
for  seating  appellee  and  others  who  were  going  to  the  inquest 
was  not  such  as  under  the  circumstances  ordinary  prudence 
demanded,  and  that  this  caused  the  accident,  and  if  so,  we 
cannot  say  that  there  was  not  evidence  to  sustain  such  a 
finding. 

We  know  from  the  evidence  that  the  rest  for  the  legs  or  feet 
of  those  seated  on  the  front  of  the  car  gave  way,  and  caused 
those  there  sitting  to  fall  before  the  moving  car,  and  that  it 
did  fall  is  some  evidence  that  it  was  not  properly  placed  or 
secured,  which,  in  the  absence  of  some  evidence  that  it  could 
not  have  been  well  secured  consistently  with  the  proper  use 
of  the  car,  the  jury  was  authorized  to  look  to  on  the  question 
of  negligence  or  not. 

Being  lawfully  on  the  hand-car,  it  was  the  duty  of  appellant 
to  exercise  at  least  ordinary  care  for  the  safety  of  appellee: 
Whitehead  v.  St.  Louis  etc.  Ry  Co.,  99  Mo.  263. 

The  charges  requested  which  were  intended  to  inform  the 
jury  as  to  the  facts  which  would  not  have  conferred  on  Hume 
authority  to  transport  the  coroner  and  jury  on  hand-cars,  and 
as  to  the  effect  of  his  directing  this  to  be  done  if  this  was  in 
excess  of  his  power,  were  but  abstract  propositions,  more 
likely  to  mislead  the  jury  under  the  evidence  than  to  give 
them  a  correct  view  of  their  duties,  and  were  properly  refused, 
and  especially  so  in  view  of  the  fact  that  the  charges  given 
by  the  court  fairly  presented  the  questions  in  the  case  to  the 
jury. 

An  interrogatory  propounded  to  a  witness  whose  testimony 
was  taken  by  deposition  was  as  follows:  "  Please  state  any 
other  fact  or  facts  within  your  knowledge  regarding  the  mat- 
ter the  same  as  if  directly  questioned  about  it";  and  without 
objection  made  before  the  trial  the  answer  to  this  interrogatory 
was  objected  to  on  the  ground  that  it  was  general,  and  did  not 
tend  to  elicit  any  particular  fact  or  facts. 

The  objection  was  one  that  went  to  the  manner  and  form  of 
taking  the  deposition,  and  to  have  been  available  should  have 
been  urged  in  proper  time  and  manner.  Such  objections  can- 
not be  made  for  the  first  time  during  the  trial. 

The  answer,  however,  did  not  state  a  single  fact  that  was 
not  proved  by  most  of  the  witnesses;  i.  e.,  that  the  section- 
foreman  took  the  coroner  and  jury  out  on  the  hand-cars,  and 
that  appellee  was  hurt. 
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Appellant,  on  notice,  having  filed  copies  of  the  telegrams 
on  which  the  coroner  and  jury  were  taken  out,  the  operator 
who  received  the  telegrams  was  permitted  to  state  the  mes- 
sage, which  in  no  raateri-al  respect  differed  from  the  copy  filed. 
There  was  no  error  in  admitting  this  evidence,  but  had  there 
been,  no  injury  could  have  resulted,  as  it  related  to  a  matter 
about  which  there  was  no  controversy. 

The  cause  having  been  fairly  submitted  to  the  jury  on  evi- 
dence which  cannot  be  said  to  be  insufficient  to  sustain  the 
verdict,  the  judgment  must  be  affirmed. 


The  case  of  Gulf  etc.  R'y  Co.  v.  Dawldns,  77  Tex.  228,  was  an  appeal  from 
a  verdict  and  judgment  for  five  thousand  dollars  in  favor  of  the  appellee, 
Dallas  Dawkins.  One  Hennessey,  who  had  charge  of  a  section  of  appellant's 
road,  was  going  to  a  place  called  Brownwood  on  a  hand-car  belonging  to  ap- 
pellant, to  get  and  carry  to  Mrs.  Dawkins,  the  mother  of  the  appellee,  some 
property  belonging  to  her;  and  the  appellee,  a  boy  seven  years  of  age,  was 
taken  along,  with  the  consent  of  his  mother,  to  point  out  the  property.  Ou 
the  way,  from  some  unexplained  cause,  the  appellee  was  thrown  from  the 
car  and  injured.  This  hand-car  was  provided  by  the  appellant  for  the  pjjj;- 
pose  of  carrying  its  employees  and  their  tools  to  and  from  work,  and  for  no 
other  purpose.  The  employees  of  appellant  who  had  charge  of  the  hand-car 
had  frequently  used  it  as  a  means  of  conveyance  to  Brownwood  when  going 
hither  upon  their  own  business,  and  they  had  often  allowed  persona  not  con- 
nected with  the  company  to  ride  upon  it,  notwithstanding  the  rules  of  the 
appellant  forbade  its  being  used  for  the  transportation  of  passengers,  nor 
"▼ere  passenger  fares  ever  received  for  such  transportation. 

Appellant  complained  of  the  following  charges  given  by  the  court: 
*  1.  That  it  must  appear  from  the  evidence  that  plaintiff  had  notice  of 
defendant's  rules  against  passengers  being  carried  on  the  hand-car,  2.  That 
the  defendant  would  be  bound  by  the  acta  of  its  servants  done  within  the 
Bcope  of  its  apparent  authority.  3.  That  'when  a  railroad  company  ha» 
adopted  rules  forbidding  the  use  of  certain  cars  by  passengers,  but  by  con- 
sent of  officers  or  agents  authorized  to  give  consent  they  are  habitually  disre- 
garded, the  jury  are  authorized  to  take  such  action  of  said  company  into 
consideration  in  determining  whether  or  not  such  rules  have  been  abandoned 
or  relaxed  by  the  company.'  " 

The  supreme  court  declared  that  these  charges  were  not  warranted  by  the 
facts  proved.  Appellant  was  not  engaged  in  carrying  passengers  on  the  hand- 
car, and  the  appellee  did  not  occupy  that  relation  to  the  appellant,  while  the 
effect  of  the  charge  was  to  make  the  appellee's  ignorance  of  appellant's  rules 
constitute  him  a  passenger. 

Instead  of  the  charges  given,  the  following  instructions,  asked  by  the 
apijellant,  should  have  been  given:  "The  burden  of  proof  is  on  the  plaintiff 
to  show  by  a  preponderance  of  evidence  that  at  the  time  of  the  negligent  acts 
complained  of  the  foreman  and  section-men  were  acting  within  the  scope  of 
the  authority  conferred  upon  them  by  the  defendant.  If  you  believe  from 
the  evidence  that  at  the  time  of  the  accident  to  the  plaintiff  the  section-fore- 
man and  the  section-men  were  not  engaged  in  performing  any  work  of  the 
defendant  or  discharging  any  duty  in  the  defendant's  service,  but  that  they- 
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were  going  to  Brownwood  on  private  business  of  their  own  and  of  Mary 
Dawkins,  in  which  private  business  the  defendant  company  had  no  interest 
or  concern,  and  that  the  trip  of  the  hand-car  in  question  was  exclusively  for 
the  purpose  of  transacting  such  private  business,  then  you  are  instructed  that 
Hennessey  and  the  section-men  were  not  acting  in  the  scope  of  their  employ- 
ment, and  that  defendant  is  not  liable  for  the  negligence  complained  of,  and 
you  will  find  for  the  defendant." 

Although  if  the  appellee  had  sustained  the  relation  of  passenger  to  the 
appellant,  his  tender  years  would  have  excused  him  from  the  effects  of  his 
own  contributory  negligence,  still  his  age  cannot  have  the  effect  of  creating 
that  relation.  This  case  is  clearly  distinguishable  from  that  of  Prince  v. 
International  etc.  R'y  Co.,  64  Tex.  144,  where  the  court  decided  that  if  a  rail- 
road  company  "has  'no  regulations  against  traveling  on  a  hand-car,  and  the 
agents  in  charge  of  it  violate  no  orders  when  they  permit  persons  to  travel 
on  it,  and  it  is  sometimes  used  for  the  transportation  of  passengers  invited 
by  proper  agents  to  travel  upon  it,'  the  corporation  will  be  liable  for  injuries 
to  a  person  riding  as  a  passenger  upon  one,  notwithstanding  that  mode  of 
carrying  passengers  may  not  be  in  general  use  by  it."  For  the  reascu  given^ 
the  case  was  reversed  and  remanded. 


Nolan  v.  Menders. 

[77  Texas,  565.] 
PABTT--WAI.LS  —  RlOHT  OT  ADJOINING  OWNER  TO  UsE.  —  The  OWner  of  % 
town  or  city  lot  is  not  liable  to  the  owner  of  an  adjacent  wall,  when  he 
merely  avails  himself  of  it  as  part  of  the  inclosure  of  his  premises.  If 
his  structure  is  not  in  any  manner  attached  to  nor  supported  by  the  wall, 
and  it  is  not  in  any  manner  injured,  he  is  not  liable  for  its  use. 

Hare,  Edmonson^  and  Hare,  for  the  appellant 
W,  M.  Peck  and  W.  W.  Wilkins,  for  the  appellee. 

Gaines,  A.  J.  The  appellant  and  appellee  were  owners  of 
adjacent  lots  in  the  city  of  Denison.  Before  the  commence- 
ment of  this  suit,  appellee  erected  a  stone  building  upon  his 
lot.  Appellant  having  refused  to  pay  one  half  of  the  expense 
of  a  common  or  party  wall,  the  east  wall  was  built  entirely 
upon  appellee's  own  land,  and  extended  to  his  east  boundary 
line,  which  was  the  west  boundary  of  appellant's  lot.  At  the 
time  of  the  erection  of  appellee's  house,  that  portion  of  ap- 
pellant's lot  which  adjoined  it  was  vacant,  but  subsequent 
thereto,  appellant  erected  a  wooden  shed  upon  his  lot  by  in- 
closing three  sides, — the  appellee's  wall  acting  as  an  inclos- 
ure for  the  fourth. 

The  appellee  brought  this  action  against  appellant  to  re- 
cover damages  for  an  injury  to  his  wall,  alleged  to  have  been 
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caused  by  appellant  in  attaching  his  wooden  structure  thereto, 
and  also  to  recover  compensation  for  the  use  of  the  wall. 

The  plaintiff's  testimony  tended  to  show  that  the  defendant's 
structure  was  annexed  to  the  wall,  and  that  it  had  been  seri- 
ously damaged  by  an  employee  of  defendant,  who,  in  order  to 
construct  a  gutter  for  the  roof  of  the  shed,  had  drilled  holes  in 
the  wall,  and  had  thereby  loosened  the  stone  and  mortar.  The 
testimony  for  the  defendant  tended  to  show  that  his  wooden 
structure  was  upon  his  own  land,  and  did  not  touch  plaintiff's 
wall.  He  admitted  that  his  tinner  had  made  holes  in  the  wall, 
but  testified  that  when  plaintiff  objected  he  ordered  the  work- 
man to  desist,  and  that  the  wall  was  not  used  to  support  the 
gutter.  The  testimony  of  defendant's  witnesses  tended  to  show 
that  the  drilling  of  the  holes  in  the  wall  did  not  seriously  dam- 
age it.  ** 

Upon  the  trial  the  defendant  asked  that  the  following  in- 
structions be  given  to  the  jury:  — 

"  1.  If  you  believe  from  the  evidence  that  the  defendant  did 
not  join  any  of  his  buildings  to  plaintiff^s  wall,  and  is  not 
using  plaintiff's  wall  except  as  it  may  be  adjacent  to  his  own 
lot,  he  would  not  be  liable  for  rent  of  such  building.  Defend- 
ant can  only  be  made  liable  for  rent  of  such  of  plaintiff's 
property  as  he  may  have  taken  into  his  possession. 

"  2.  The  mere  fact  that  plaintiff's  wall  may  be  beneficial  to 
defendant  does  not  entitle  plaintiff  to  rent  or  damages  for  its 
use.  Before  finding  damages  for  its  use,  you  must  believe  that 
defendant  has  joined  his  building  to  said  wall,  or  has  built  up 
to  said  wall,  or  has  said  wall  in  actual  use." 

Both  of  these  special  charges  were  refused.  The  refusal  of 
each  is  separately  assigned  as  error.  Appellee  claims  there 
was  no  error  in  refusing  these  instructions,  because  the  law 
had  been  properly  presented  to  the  jury  in  the  general  charge. 
The  court  instructed  the  jury  that  if  defendant  used  the  plain- 
tiffs wall,  the  plaintiff  would  be  entitled  to  recover  for  such 
use,  but  failed  to  instruct  them  what  would  constitute  such  use 
as  would  make  the  defendant  legally  liable.  If  the  legal  prop- 
ositions involved  in  the  charges  refused  are  sound,  then  the 
charge  given  by  the  court  was  deficient.  ■  The  question  then 
is,  whether  the  owner  of  a  town  or  city  lot  is  liable  to  the  owner 
of  an  adjacent  wall  when  he  merely  avails  himself  of  it  as  a 
part  of  the  inclosure  of  his  premises.     We  think  not. 

We  have  found  no  authority  in  support  of  the  affirmative  of 
the  proposition.     If  any  liability  for  the  use  and  occupation  of 
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the  wall  would  exist  in  such  a  case,  a  similar  liability  would 
exist  whenever  one  farmer  availed  himself  of  his  neighbor's 
fence  to  complete  the  inclosure  of  his  own  land.  Yet  we  find 
no  authority  that  recognizes  any  liability  in  that  case.  We 
take  the  law  to  be,  that  if  one  proprietor  incloses  his  land,  put- 
ting his  fence  upon  his  line,  the  owner  of  the  adjacent  land 
may  avail  himself  of  the  advantage  thereby  afforded  him  of 
inclosing  his  own  land  without  incurring  any  liability  to  ac- 
count for  the  use  of  his  neighbor's  fence.  For  any  injury  to  it 
he  would,  of  course,  be  liable.  So  in  this  case,  if  the  appellant 
completed  his  structure  without  touching  or  otherwise  en- 
croaching upon  the  appellee's  wall,  the  mere  fact  that  the  wall 
passively  served  as  an  inclosure  to  his  structure  on  its  west 
side  would  not  render  him  liable  to  account  for  the  use  of  it. 

If  the  charges  had  been  given  and  the  jury  had  rendered 
the  same  verdict  there  would  have  been  evidence  enough  to 
sustain  it.  But  we  cannot  know  whether  the  jury  have  given 
a  verdict  for  the  use  of  the  wall  or  for  damages  to  it.  It  they 
gave  a  verdict  for  the  use  of  the  wall,  and  if  the  appellant's 
shed  is  not  in  any  manner  attached  to  or  supported  by  the 
wall,  as  he  testified,  the  verdict  is  contrary  to  the  law. 

For  the  error  of  the  court  in  refusing  the  charges  requested, 
the  judgment  is  reversed  and  the  cause  remanded. 

Party- WALLS.  —  For  the  law  relating  to  party -walls,  and  the  rights  of  the 
adjacent  owners  with  respect  thereto,  see  monop^raphio  note  to  Bbch  t. 
l$haiHt  92  Am.  Deo.  2S9  et  seq. 


WiLKERsoN  V.  Schoonmakeb. 

[77  Texas,  615.] 

Judgments,  Conclusiveness  of.  —  A  domestic  judgment  of  a  court  of  gen- 
eral jurisdiction,  upon  a  subject-matter  within  the  ordinary  scope  of  its 
power,  is  entitled  to  such  absolute  verity  that,  in  a  collateral  action, 
even  where  the  record  is  silent  aa  to  notice,  the  presumption  that  the 
court  had  jurisdiction  of  the  person  is  so  conclusive  that  evidence 
aliunde  will  not  be  admitted  to  contradict  it. 

Judgments  —  Collateral  Attack.  — In  collateral  proceedings,  as  between 
parties  and  privies,  the  only  contingency  in  which  the  judgment  of  a 
court  of  general  jurisdiction  can  be  questioned  is  where  the  record 
shows  affirmatively  that  jurisdiction  did  not  attach  in  the  particular 
case. 

Judgments  —  Collateral  Attack.  —  Where  the  judgment  entry  of  a 
court  of  general  jurisdiction  is  silent  as  to  jurisdiction,  the  entire  rec- 
ord may  he  looked   to,  and  if  it  affirmatively  appears  therefrom   that 


804  WiLKERSON  V.  ScHOONMAKER.  [Texas, 

jurisdiction  did  not  exist,  the  judgment  is  void  in  collateral  as  well  a» 
direct  proceedings,  and  between  all  persons. 

Justice's  Judgment  —  Collateral  Attack.  —  In  a  collateral  proceeding, 
and  in  the  absence  of  recitals,  every  presumption  in  favor  of  justices 
judgments  will  be  indulged,  and  they  will  not  be  deemed  void  merely 
because  every  fact  necessary  to  give  the  court  jurisdiction  does  not 
affirmatively  appear  in  the  record.  When  the  record  is  silent,  jurisdic- 
tion will  not  be  conclusively  presumed,  and  evidence  tending  to  show 
that  defendant  was  not  served  with  notice  will  be  admitted. 

Deed  Made  to  Married  Woman  in  her  maiden  name  is  valid  if  clearly 
shown  to  have  been  intended  for  her. 

W.  M.  McGregor  and  E.  H.  Lott,  for  the  appellant. 
Hejley  and  Wallace,  for  the  appellees. 

Henry,  A.  J.  Appellant  commenced  this  suit  in  the  form 
of  an  action  of  trespass  to  try  title  towrecover  205  acres  of 
land. 

The  evidence  shows  that  the  land  was  conveyed  to  Mary  A. 
Rudicil,  the  wife  of  W.  A.  Rudicil.  She,  for  the  purpose  of 
enabling  her  son,  J.  A.  Rudicil,  to  sell  it,  and  for  no  other 
consideration,  made  him  a  deed  for  the  land.  Subsequently 
she  married  J.  Schoonmaker.  On  September  4,*1883,  J.  A. 
Rudicil  reconveyed  the  land  to  Mary  A.  Rudicil  in  that  name 
instead  of  her  then  name,  Schoonmaker.  This  deed  was  held 
by  the  grantee,  but  not  filed  for  record  until  the  hour  of  12:30, 
A.  M.,  on  the  fifth  day  of  February,  1884.  Appellant,  holding 
a  note  for  fifty  dollars  executed  by  J.  A.  Rudicil  and  Mary  A. 
Rudicil  to  McGregor  and  Lott,  and  indorsed  by  them,  brought 
suit  upon  it  against  all  of  said  parties  in  a  justice's  court. 
On  the  twenty-sixth  day  of  November,  1883,  judgment  by  de- 
fault for  the  amount  of  the  note  was  rendered  against  J.  A. 
Rudicil  and  Mary  A.  Schoonmaker  and  her  husband,  John 
Schoonmaker.  Upon  this  judgment  an  execution  was  issued, 
and  the  land  in  controversy  was  levied  upon  as  the  property  of 
J.  A.  Rudicil,  and  his  interest  in  it  was  sold  under  the  levy 
on  the  fifth  day  of  February,  1884,  to  the  appellant,  C.  P. 
Wilkerson,  and  a  deed  for  it  was  made  to  him  by  the  officer 
who  made  the  sale. 

This  cause  was  tried  without  a  jury,  and  judgment  was 
rendered  in  favor  of  the  defendants. 

Appellant  assigns  errors  as  follows:  "1.  The  court  erred  in 
allowing  the  judgment  of  the  justice  of  the  peace  to  be  at- 
tacked by  a  collateral  proceeding;  2.  The  court  erred  in 
permitting  the  introduction   of  a   deed   purporting    to    have 
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been  executed  by  J.  A.  Rudicil  to  M.  A.  Rudicil  as  evidence 
in  the  cause,  because  there  was  no  precedent  for  its  introduc- 
tion, and  because  said  deed  was  not  executed,  nor  did  it  invest 
title  in  the  land  in  M.  A.  Schoonmaker,  a  party  to  this  cause, 
but  conveyed  a  certain  tract  of  land  to  M.  A.  Rudicil,  who 
was  then,  eo  far  as  the  pleading  went,  a  stranger  to  this  cause, 
it  not  being  alleged  in  any  of  plaintiffs'  pleadings,  nor  shown 
properly  in  evidence,  that  Mary  Schoonmaker  and  Mary 
Rudicil  were  one  and  the  same  person;  and  because  the  evi- 
dence showed  a  fraud  in  the  execution  of  this  deed  to  his 
mother  by  J.  A.  Rudicil  long  after  and  within  his  knowledge 
of  her  said  change  of  name  by  marriage  to  John  Schoon- 
maker; and  because  there  was  no  execution  of  a  deed  valid 
and  for  a  valuable  consideration  by  J.  A.  Rudicil  to  his 
mother,  M.  A.  Schoonmaker;  and  because  the  circumstances 
show  that  the  said  deed  was  made  to  defeat  said  execution 
and  judgment  in  favor  of  said  Wilkerson  and  in  fraud  of  his 
rights." 

The  judgment  of  the  justice  of  the  peace  contains  no  re- 
<;ital  with  regard  to  the  service  of  citation  upon  J.  A.  Rudicil. 
Upon  the  question  of  notice  to  him  of  the  pendency  of  the 
suit  it  is  silent,  neither  showing  that  he  did  or  that  he  did  not 
have  such  notice. 

The  return  on  the  original  citation  was  introduced  in  evi- 
dence, and  shows  that  he  was  not  served  with  that.  He 
testified  that  he  was  never  notified  of  the  pendency  of  the  suit, 

R.  Lyles,  an  attorney,  testified  that  he  was  present  at  the 
justice's  court  when  the  judgment  was  rendered,  and  that 
J.  A.  Rudicil  did  not  appear  by  attorney  or  otherwise.  He 
further  testified  that  he  examined  the  papers,  and  found  a 
citation  to  J.  A.  Rudicil,  Mary  A.  Rudicil,  W.  M.  McGregor, 
and  E.  H.  Lott;  that  this  citation  was  returned  executed  as 
to  Mary  A.  Rudicil,  and  as  to  J.  A.  Rudicil  "  not  found  ";  that 
he  informed  McGregor  there  was  no  service  on  J.  A.  Rudicil, 
and  that  McGregor  then  draughted  a  judgment  which  the  jus- 
tice of  the  peace  entered  up  in  the  case;  that  he  examined  the 
papers  at  the  request  of  McGregor,  to  ascertain  if  judgment 
by  default  could  be  properly  taken  against  J.  A.  Rudicil  and 
Mary  A.  Rudicil. 

McGregor  testified  as  follows:  "I  think  I  examined  the 
papers  in  the  case.  My  recollection  is,  that  there  was  service 
perfected  on  J.  A.  Rudicil.  There  was  one  citation  from  San 
Antonio  to  J.  A.  Rudicil  returned  '  not  found.'    There  was  one 
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to  San  Antonio  returned  served.  It  is  only  my  impression 
now,  and  simply  as  an  opinion,  that  there  was  service." 

The  justice  of  the  peace  who  rendered  the  judgment  testified 
that  his  memory  was,  that  a  citation  issued  to  San  Antonio  for 
J.  A.  Rudicil  was  served;  "remember  sending  citation  out 
there,  and  that  is  all, —  don't  remember  its  having  been  re- 
turned." 

By  repeated  decisions  it  has  been  announced  by  this  court 
"that  a  domestic  judgment  of  a  court  of  general  jurisdiction 
upon  a  subject-matter  within  the  ordinary  scope  of  its  power 
and  proceedings  is  entitled  to  such  absolute  verity  that  in  a 
collateral  action,  even  where  the  record  is  silent  as  to  notice, 
the  presumption,  when  not  cop tra  dieted  by  the  record  itself, 
that  the  court  had  jurisdiction  of  the  person  also  is  so  con- 
clusive that  evidence  aliunde  will  not  be  admitted  to  contra- 
dict it":  Fitch  v.  Boyer,  51  Tex.  344;  Tennell  v.  Bre'edlove,  54 
Tex.  540;  Lawler  v.  White,  27  Tex.  250. 

In  Murchison  v.  White,  54  Tex.  82,  it  is  said:  "In  collateral 
proceedings,  the  only  contingency  in  which  the  jv^jigment  of  a 
domestic  court  of  general  jurisdiction  can  be  questioned  is 
where  the  record  shows  affirmatively  that  its  jurisdiction  did 
not  attach  in  the  particular  case."  This  rule  is  applied  to  the 
parties  to  the  proceeding  and  their  privies,  but  not  to  strangers. 

In  cases  where  the  judgment  entry  is  silent  upon  the  ques- 
tion of  jurisdiction,  the  entire  record  may  be  looked  to,  and  if 
it  affirmatively  appears  therefrom  that  it  did  not  exist,  the 
judgment  must  be  held  void  in  collateral  as  well  as  in  other 
proceedings,  and  between  all  persons:  Hearn  v.  Camp,  18  Tex. 
546;  Mills  v.  Herndon,  60  Tex.  359,  360;  BrocJcenborough  v. 
Melton,  55  Tex.  503. 

In  the  case  of  Hearn  v.  Camp,  18  Tex,  546,  the  jurisdiction 
was  defeated  by  recitals  contained  in  the  petition  for  letters  of 
administration,  and  in  the  inventory  afterwards  filed. 

The  question  now  before  us  with  regard  to  the  judgment  of 
a  justice  of  the  peace  was  considered  by  this  court  in  the  case 
of  Williams  v.  Ball,  52  Tex.  603.  In  that  case,  as  in  this,  the 
judgment  entry  was  silent  upon  the  question  of  notice  to  the 
defendant,  and  he  testified  that  he  was  never  served. 

In  the  opinion  the  case  of  Bumpus  v.  Fisher,  21  Tex.  567, 
was  referred  to  as  holding  that  "it  is  the  tendency  of  Ameri- 
can decisions  to  liberalize  the  rule  of  construction  with  refer- 
ence to  the  inferior  courts";  and  that  "the  rule  with  respect 
to  courts  of  limited  jurisdiction  that  everything  must  appear 
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on  the  record  strictly  and  aflBrmatively  which -will  give  them 
jurisdiction  to  hear  and  determine  is  rapidly  giving  way  by 
the  application  to  our  courts,  as  they  are  actually  constituted, 
of  the  same  principles  which  originally  formed  the  rule  with 
reference  to  their  own  courts  in  England." 

With  regard  to  titles  depending  upon  judgnjents  of  justices' 
courts,  it  is  further  said  in  the  case  of  Williams  v.  Bally  52  Tex. 
603,  that  "  to  hold  these  titles  void  unless  the  record  shows 
affirmatively  all  the  necessary  facts  would  virtually  defeat 
many  of  them,  involve  the  country  in  ligitation,  and  would  be 
contrary  to  repeated  rulings  of  this  court,  which  hold  that  such 
proceedings  should  be  liberally  construed.  Judgments  of  jus- 
tices of  the  peace  when  apparently  within  the  ordinary  scope 
of  their  power  and  jurisdiction  cannot,  as  was  sought  to  be 
done  in  this  case,  be  collaterally  attacked  as  being  void  for  the 
reason  that  they  do  not  show  affirmatively  all  the  facts  neces- 
sary to  have  given  the  court  jurisdiction.  If  in  such  cases 
generally  the  testimony  of  the  defendant  be  admissible  — 
which  we  do  not  now  concede  —  to  prove  that  in  fact  he  was 
not  served  with  process,  yet  in  the  case  under  consideration 
we  cannot  say  that  the  court  erred  in  not  holding  it  sufficient 
to  overturn  the  presumption  in  favor  of  the  regularity  of  the 
judgment." 

These  cases  are  authority  for  holding  that  it  is  not  neces- 
sary for  everything  to  affirmatively  appear  in  the  record  of  a 
justice's  judgment  which  is  required  to  exist  to  confer  upon 
them  jurisdiction  with  regard  to  the  person  or  to  the  subject- 
matter.  But  they  do  not  go  to  the  opposite  extreme,  and  hold 
that  the  rule  applied  to  other  courts  of  general  jurisdiction, 
that  where  the  record  is  silent  on  the  subject  jurisdiction  will 
be  conclusively  presumed,  and  no  evidence  to  the  contrary  will 
be  heard. 

While  the  opinion  in  the  case  of  Williams  v.  Ball,  52  Tex. 
603,  contains  expressions  capable  of  being  construed  as  decid- 
ing that  the  courts  of  justices  of  the  peace  should,  under  our 
constitution,  be  treated  as  courts  of  general  jurisdiction,  we 
do  not  think  it  was  intended  to  decide  more  than  that  in  the 
absence  of  recitals  every  presumption  in  favor  of  their  validity 
must  be  indulged,  and  that  they  will  not  be  held  void  merely 
because  every  fact  necessary  to  give  the  court  jurisdiction 
does  not  affirmatively  appear  in  the  record.  Evidence  alixinde 
was  heard  both  in  Bumpus  v.  Fisher,  21  Tex.  567,  and  in  Wil- 
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Hams  V.  Ba%  52  Tex.  603,  and  it  was  not  decided  to  be  inad- 
missible in  either  case. 

Even  when  justices'  courts  are  recognized  to  be  courts  of  gen- 
eral jurisdiction,  we  think  that  the  fact  that  all  proceedings 
in  them  are  conducted  orally  justifies  some  distinction  in  thia 
respect  between.them  and  other  courts  of  general  jurisdiction 
in  which  the  proceedings  are  required  to  be  in  writing,  and 
which  writings  may  be  referred  to  on  the  question  of  jurisdic- 
tion. We  no  not  think  that  the  presumption  in  favor  of  the 
jurisdiction  of  a  justice  of  the  peace  in  all  cases,  even  when 
the  record  is  silent  on  the  subject,  should  be  lightly  treated 
or  disregarded,  especially  when  the  judgment  has  long  been 
acquiesced  in,  and  when  the  circumstances  indicate  that  the 
party  against  whom  it  \ffls  rendered  either  had  notice  of  it,  or 
by  the  use  of  reasonable  diligence  might  have  acquired  such 
notice. 

In  the  case  before  us  the  transaction  was  a  recent  one,  and 
we  think  that  evidence  tending  to  show  that  the  defendant 
was  never  served  with  notice  was  properly  admitted. 

With  regard  to  the  second  objection,  notwithstanding  the 
deed  was  made  to  Mrs.  Shoon maker  by  her  former  name  of 
Rudicil,  the  evidence  very  clearly  explains  that  it  was  in- 
tended for  her,  and  we  do  not  think  that  the  deed  should  have 
been  excluded  for  that  or  any  other  objection  made  to  it. 

The  judgment  is  affirmed. 


Judgments  —  Collateral  Attack.  —  Only  when  a  judgment  shows  npon 
its  face  want  of  jurisdiction  can  it  be  attacked  collaterally;  not  even  will 
evidence  of  fraud  a^iuTuie  the  record  l>e  received  to  dispute?  judgment,  al- 
though the  frd,ud  was  in  obtaining  the  jurisdiction:  WiUiariLS  v.  Haynes,  77 
Tex.  283;  ante,  p.  752,  and  note. 

Judgments,  Presumptions  in  Favor  of.  —  Justices'  courts  are  within 
their  defined  limits  tribunals  of  general  jurisdiction,  and  all  reasonable  pre* 
sumptions  are  indulged  in  support  of  the  validity  of  their  judgments:  Beck 
V.  Martin,  75  Tex.  469;  16  Am.  St.  Rep.  915,  and  note;  compare  McOowan 
V.  Lu/burrow,  82  Ga.  523;  14  Am.  St.  Rep.  178,  and  note  182,  183.  Aa 
to  recitals  in  judgments  with  respect  to  jurisdictional  facts,  see  Ex  part* 
SUmea,  77  CaL  156;  11  Am.  St.  Rep.  251,  and  note  256,  257. 
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Graham  v.  State. 

[i8  Texas  Appeals,  9.] 
Criminal  Law  —  Adultery  o»  Wife  —  Declaratioks  of  Husband  as 
Evidence.  —  On  the  trial  of  a  woman  for  adultery,  evidence  that  her 
husband,  since  deceased,  had  declared  to  witness,  in  the  presence  of  the 
alleged  guilty  parties,  that  he  desired  witness  to  remain  with  him  ami 
give  him  his  medicine;  that  he  would  take  anything  he  might  give  him; 
that  he  was  afraid  to  trust  either  of  the  alleged  guilty  parties;  and  that 
witness  did  not  know  what  went  on  there  while  he,  the  husband,  was 
alone  with  them,  as  they  aggravated  him  all  they  could,  —  is  incompeten  t. 
becanse  uncertain,  as  referring  to  acts  of  lewdness  showing  illicit  inter 
course,  or  a  disposition  to  have  such  intercourse  on  the  part  of  the 
alleged  guilty  parties.  Where,  however,  the  admission  of  such  evidenuu 
works  no  injury,  it  is  not  ground  for  reversal 

Oamett,  Muse,  and  Mangum,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state.. 

Hurt,  J.  This  was  a  conviction  for  adultery.  The  indict- 
ment charges  that  Dave  Graham  and  Sally  Graham  did  live 
together  and  have  carnal  intercourse  with  each  other,  the  said 
Sally  being  a  married  woman;  the  second  count  being  "that 
the  said  Dave  Graham  and  Sally  Graham,  both  being  un- 
married, did  live  together  and  have  carnal  intercourse  with 
each  other." 

It  appears  that  Dave  Graham  was  the  first  cousin  of  John 
Graham,  who  was  the  husband  of  Sally  Graham,  the  appel- 
lant. John  Graham  died  some  time  in  March,  1888.  Before 
his  death,  Dave  had  been  living  with  him,  —  John  being  sick 
several  weeks  before  he  died.     On  the  4th  of  July,  1888,  six 

809 


810  Graham  v.  State.  [Texas, 

days  before  this  case  was  called  for  trial,  Sally  and  Dave 
married. 

Adultery  is  charged  between  these  parties,  Dave  and  Sally, 
on  the  1st  of  February,  1888,  before  the  death  of  John  Gra- 
ham. Fornication  between  the  parties  is  alleged  on  the  same 
day,  but  the  proof  is  confined  to  acts  of  the  parties  subsequent 
to  John's  death. 

Upon  the  trial,  over  objection,  the  state  proved  by  Hudson 
that  John  Graham,  the  former  husband  of  Sally,  stated  to 
Hudson,  in  the  presence  of  the  defendant  and  Dave  Graham, 
that  he  (John)  desired  him  (Hudson)  to  remain  with  him 
and  give  him  his  medicine;  that  he  would  take  anything  wit- 
ness would  give  him;  that  he  was  afraid  to  trust  his  wife, 
Sally  Graham,  and  Dave  Graham;  that  he,  witness,  did  not 
know  what  wertf  on  there  when  he  was  alone  with  them;  that 
they  aggravated  him  all  they  could. 

The  objections  are,  —  1.  That  this  is  hearsay;  2.  Irrele- 
vant; 3.  That  as  John  could  not  be  a  witness  against  his  wife, 
what  he  said  could  not  be  used  in  evidence,  though  said  in 
presence  of  the  accused. 

This  is  not  hearsay,  but  we  are  of  opiniop  that  the  testi- 
mony is  irrelevrnt,  because  it  is  uncertain  in  its  character. 
If  John  Graham  had  reference  to  the  lewd  conduct  of  his  wife 
and  Dave,  then  the  facts  would  be  relevant  as  a  circumstance 
tending  strongly  to  corroborate  the  other  criminative  facts. 
But  as  a  great  many  things  may  have  been  done  and  said  by 
appellant  and  Dave  calculated  to  destroy  John's  confidence 
in  his  wife,  and  which  did  not  involve  the  virtue  of  his  wife, 
John  may  have  alluded  to  these.  Hence  there  is  a  want  of 
certainty  —  not  cogency  or  strength  —  in  this  testimony.  It 
is  not  at  all  certain  that  John  had  reference  to  acts  of  lewd- 
ness showing  illicit  intercourse  or  a  disposition  on  their  part 
to  have  such  intercourse. 

The  assistant  attorney-general  urges  that  conceding,  for  the 
argument,  that  this  matter  was  incompetent,  it  is  without  in- 
jury. Appellant  was  convicted  of  adultery,  the  lowest  fine 
being  imposed.  In  addition  to  the  most  convincing  circum- 
stances showing  guilt,  a  witness  swears  positively  to  the  fact, 
and  no  honest  jury  under  such  proof  could  do  otherwise  than 
convict. 

The  third  objection  to  this  evidence  is  not  well  taken.  Let 
it  be  conceded  that  if  John  were  living  he  could  not  be  a  wit- 
ness against  the  appellant,  still  if  appellant  had  confessed  her 
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guilt  to  him  in  the  presence  of  another,  while  John  could  not 
swear  to  this,  the  other  person  could. 

Objection  is  urged  to  the  charge,  because  in  defining  adul- 
tery the  court  embraces  habitual  intercourse.  This,  however, 
is  cured  when  the  law  is  directly  applied  to  the  case. 

We  find  no  error  requiring  a  reversal,  and  the  judgment  is 
aflBrmed.  

Non-prejudicial  Errors  in  Admitting  Evidencb. — The  improper  ad- 
mission of  immaterial  evidence  which  has  worked  no  prejudice  to  the  party 
complaining  is  no  reason  for  disturbing  a  verdict:  Moon  v.  Rollins,  36  CaL 
333;  95  Am.  Deo.  181;  Menk  v.  Home  Ina.  Co.,  76  Cal.  51;  9  Am.  St.  Kep. 
168. 


Crowder  v.  State. 

[28  Texas  Appeals,  61.] 
Cbihinal  Law  —  Confessions  as  Evidence.  —  Article  750  of  the  Code  of 
Criminal  Procedure  of  Texas  provides,  in  relation  to  confessions,  that 
"  a  confession  shall  not  be  used  if,  at  the  time  it  was  made,  the  defendant 
was  in  jail,  or  other  place  of  confinement,  or  in  custody  of  an  officer, 
unless  such  confession  is  made  in  the  voluntary  stateinent  of  the  accused, 
taken  before  an  examining  court  in  accordance  with  law,  or  made  volun- 
tarily after  being  first  cautioned  that  it  may  be  used  against  him,  or 
unless  in  connection  with  such  confession  he  makes  a  statement  of  facta 
or  of  circumstances  that  aro  found  to  be  true,  which  conduce  to  estab- 
lish his  guilt,  such  as  the  finding  of  secreted  or  stolen  property." 
Under  this  provision,  the  facts  stated  by  the  accused  must  first  be  found 
to  be  true  in  pursuance  of  or  by  means  of  the  information  received  from 
him;  and  if  they  are  first  found  to  be  true  from  any  other  source  of  in- 
formation, the  confession  is  not  admissible.  If,  however,  they  are  first 
found  to  be  true  in  pursuance  of  his  statement,  and  afterwards  found 
to  be  true  from  information  derived  from  another  source,  the  confession 
is  admissible. 

J.  S.  Bounds,  and  McKinnon  and  Carlton,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

Hurt,  J.  This  conviction  is  for  burglary.  Upon  the  trial, 
over  the  objection  of  the  defendant,  the  state  introduced  in 
evidence  his  confession. 

The  facts  were  these:  The  storehouse  of  Odell  and  Melton 
was  burglarized  on  the  night  of  December  7,  1888.  James, 
the  town  marshal  of  Hubbard  City,  arrested  the  defendant 
on  the  next  day  about  nine  o'clock,  placed  him  in  the  cala- 
boose, and  kept  him  there  all  day.  During  the  day  the  mar- 
shal talked  to  the  defendant  about  the  burglary.     Defendant 
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denied  all  knowledge  of  the  same.  About  eleven  o'clock  on 
Sunday  night,  December  8th,  James  and  Graves  went  to  the 
calaboose  and  had  a  conversation  with  defendant  about  the 
burglary.  James  told  defendant  that  he  knew  that  JefiF  Stew- 
art, another  negro,  was  connected  with  him  in  the  burglary, 
and  that  if  he  would  give  Stewart  away,  he,  defendant,  would 
be  released.  James  also  told  him  that  they  had  found  some 
money  in  Cromer's  loft.  Thereupon  defendant  told  James 
that  he  had  concealed  the  money  at  a  certain  place  in  the  loft 
of  Cromer's  hotel.  James  and  Graves  then  left  defendant  in 
the  calaboose,  and  went  to  the  hotel  to  make  search  for  the 
mdflfey.  They  searched  the  place  named  by  the  defendant, 
but  failed  to  find  the  money,  because  they  misunderstood  the 
directions  given  by  the  defendant.  James  then  went  back  to 
the  calaboose,  whence  he  brought  the  defendant  to  the  hotel 
loft.  When  in  the  loft  James  told  defendant  that  he  could 
not  find  the  money,  and  requested  defendant  to  point  out  the 
place  where  he  had  concealed  it.  Defendant  pointed  out  a 
place.  But  it  seems  that  while  James  was  gone  to  the  cala- 
boose, Cromer,  the  hotel-keeper  for  whom  Jeff'  Crowder  and 
Jefi"  Stewart  were  hotel  servants,  received  information  of  the 
place  where  the  money,  was  concealed  from  JefF  Stewart. 
Cromer  says:  "On  Sunday  night,  after  the  burglary,  when 
James  and  I  were  looking  in  the  loft  of  my  hotel  for  the 
money,  ....  the  negro  (meaning  Stewart)  who  was  working 
for  me  showed  me  where  he  said  the  defendant  had  hid  the 
money.  This  was  while  James  was  gone  to  the  calaboose 
after  defendant.  I  got  the  money,  and  when  James  came 
with  defendant,  he,  defendant,  went  to  the  place  where  I  found 
the  money.  I  showed  it  to  him,  and  he  said  it  was  the  money 
he  had  got  out  of  Odell  and  Melton's  saloon." 

It  appears  that  but  one  person  entered  the  house,  and  that 
this  person  wore  a  pair  of  overshoes.  A  pair  of  overshoes 
were  found  in  the  hotel  sample-room.  Defendant  and  the 
other  negro  slept  in  this  room.  Appellant  was  not  cautioned 
as  the  law  directs. 

We  have  this  question  for  solution:  A  makes  a  statement 
of  facts  or  circumstances  found  to  be  true,  which  conduce  to 
establish  his  guilt  (Code  Crim.  Proc,  art.  750);  but  the  fact  is 
found  to  be  true,  not  through  or  by  means  of  the  information 
received  from  A,  but  from  that  received  from  another  source, 
or  by  accident.  A  being  under  arrest  and  without  caution,  is 
his  confession,  made  under  this  state  of  case,  admissible  in 
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evidence  against  him?  Strong  reasons  can  be  given  in  favor 
of  the  admissibility  of  the  confession. 

Let  us  take  a  case  of  murder.  B  is  hunting  in  a  forest  in 
which  several  caves  are  situated  near  together.  He  enters  a 
cave,  and  finds  the  body  of  a  man  who  has  evidently  been  mur- 
dered by  some  one.  The  murder  was  committed  with  a  sharp- 
edged  instrument.  His  curiosity  being  aroused,  he  continues 
to  search,  and  in  another  cave,  near  to  that  containing  the  body, 
he  finds  a  bloody  dirk  concealed  in  a  crevice;  and  continuing 
his  investigation,  he  finds,  under  a  rock,  a  purse  containing 
twenty  gold  pieces,  of  the  denomination  of  twenty  dollars. 
He  goes  to  his  neighbor,  tells  him  nothing  of  his  discoveries, 
but  induces  him  to  accompany  him  to  the  caves,  and  shows 
to  him  all  he  had  discovered.  Neither  discloses  to  any  other 
person  what  they  had  seen.  They  keep  their  secret,  believing 
this  to  be  the  best  course  to  pursue  in  order  to  detect  and 
arrest  the  murderer.  Circumstances  point  to  C  as  the  guilty 
party.  He  is  arrested,  and  confesses  his  guilt,  stating  that, 
at  a  certain  time,  he  and  the  deceased  met  in  that  forest; 
that  he  killed  him  with  a  dirk;  that  he  killed  him  for  his 
money;  that  he  took  from  his  person  a  purse  containing 
twenty  twenty-dollar  gold  pieces,  and  concealed  them  in  a 
cave  near  the  cave  in  which  he  hid  the  body.  At  the  trial, 
B  and  his  neighbor  swear  that  they  never  disclosed  to  any  one, 
either  by  word  or  otherwise,  what  they  had  seen  in  the  caves. 
Under  the  above  state  of  case,  are  the  confessions  of  C  compe- 
tent, —  admissible  in  evidence  against  him? 

C,  the  defendant  in  this  supposed  case,  made  a  statement 
of  facts  and  circumstances  which  were  found  to  be  true,  and 
which  conduced  to  establish  his  guilt;  but  they  were  not 
found  to  be  true  by  means  of  the  information  obtained  from 
C;  they  had  already  been  discovered.  In  the  case  put,  it 
is  evident  that  C's  knowledge  of  the  facts  was  obtained 
through  his  guilty  participation  in  the  murder,  and  not  from 
B  or  his  neighbor,  or  others  through  them,  or  either  of  them. 
But  the  illustration  presents  a  rare  case  indeed,  —  such  as 
would  not  arise  in  a  thousand  cases.  Honest  and  truthful 
men,  through  prudential  considerations,  conceal  such  dis- 
coveries; they  must  disclose  such  matters,  and  that  promptly, 
at  least  to  some  of  their  neighbors. 

On  the  other  hand,  cogent  reasons  will  be  found  in  sup- 
port of  the  rule  that  the  facts  and  circumstances  must  be 
discovered  in  pursuance  of  the  information  received  from  the 
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defendant.  A  crime  is  committed;  the  news  spreadf,  and  is 
on  the  tongues  of  men,  women,  and  children.  The  accused  is 
arrested,  and  being  thus  placed  in  a  fearful  condition,  he  be- 
comes alarmed.  Officers  and  friends,  believing  him  guilty, 
suggest  a  confession.  Believing  that  it  would  be  better  for 
him,  or  that  his  life  would  be  saved  by  so  doing,  he  confesses; 
and  having  heard  in  some  way  the  true  facts,  or  some  of  them, 
—  though  by  what  means  or  from  what  source  is  a  mystery  to 
others,  —  he  relates  them,  or  one  of  them.  This  is  found  to 
be  true;  and  conducing  to  establish  his  guilt,  his  confession 
is  received  in  evidence,  and  conviction  usually  follows. 

The  case  in  hand  illustrates  this  very  strongly.  From  the 
evidence,  it  is  rendered'  certain  that  but  one  person  entered 
the  house.  Was  it  the  defendant,  or  was  it  Jeff  Stewart? 
Did  Stewart  learn  of  the  whereabouts  of  the  money  from  de- 
fendant? or  did  the  defendant  learn  of  the  place  where  the 
money  was  hid  from  JefT  Stewart?  Did  the  defendant  steal 
the  money,  and  inform  Stewart  of  that  fact,  and  also  inform 
him  of  its  place  of  concealment?  Or  did  Stewart  steal  the 
money,  and  give  such  information  to  the  defendant? 

We  believe  that  the  statute  (Code  Grim.  Proc,  art.  750) 
requires  that  the  facts  and  circumstances  stated  by  the  ac- 
cused must  be  found  to  be  true  in  pursuance  of  or  by  means 
of  the  information  received  from  the  accused,  and  that  if 
they  are  found  to  be  true  from  any  other  source  than  that 
emanating  from  defendant,  his  confession  will  not  be  admis- 
sible.    But  we  wish  to  be  careful  at  this  point. 

Suppose  the  accused  should  make  a  statement  of  a  fact, 
which  fact,  in  pursuance  of  his  statement,  is  found  to  be  true, 
and  that  after  it  is  found  to  be  true  in  pursuance  of  his  state- 
ment, others  should  find  the  same  fact  to  be  true  from  infor- 
mation received  from  another  source.  This  would  not  render 
the  confession  incompetent. 

In  support  of  the  conclusion  reached,  we  cite  the  following 
Ruthorities,  viz.:  Code  Crim.  Proc,  art.  750;  Walker  v.  State, 
2  Tex.  App.  326;  Allison  v.  State,  14  Tex.  App.  122;  Nolen  v. 
State,  14  Tex.  App.  474;  46  Am.  Rep.  247. 

The  judgment  is  reversed,  and  the  case  is  remanded  for  an- 
other trial.  

Criminal  Law  —  Confessions  of  Defendant.  —  Confessions  as  evidence, 
and  when  admissible  as  voluntary:  Ellis  v.  State,  65  Miss.  44;  7  Am.  St.  Rep. 
634,  and  note;  Heldt  v.  State,  20  Neb.  492;  57  Am.  Rep.  835,  and  particu- 
larly note  839-842;  extended  note  to  Daniels  v.  State,  6  Am.  St.  Rep.  242- 
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251.  A  confession  made  by  a  prisoner,  without  question  or  suggestion  made 
fco  him,  is  ▼oluntary,  and  admissible  against  him:  People  ▼.  Oastro,  75  Mich. 
127;  Young  v.  State,  50  Ark.  501;  Anderson  v.  State,  25  Neb.  650;  even 
though  the  inducement  is  held  out  to  him  that  by  pleading  guilty  he  will 
get  a  shorter  term:  People  v.  Eckman,  72  CaL  582.  In  State  v.  Moran,  15 
Or.  262,  where  defendant  agreed  to  and  did  testify  freely  at  the  trial  of  an- 
other accused  of  the  same  killing  with  which  he  himself  was  charged,  bnt 
afterwards  escaped,  it  was  decided  that  upon  his  recapture  and  trial  his 
former  testimony  was  admissible  against  him  as  a  confession.  Ck>nfessions 
of  an  accused,  made  against  himself,  are  not  inadmissible  against  him  merely 
because  the  witness  testifying  thereto  did  not  hear  and  could  not  give  the 
whole  of  the  conversation  during  which  the  confessions  were  made,  pro- 
vided the  admissions  actually  heard  were  complete  in  themselves:  Common' 
wealth  V.  Taylor,  129  Pa.  St.  535.  Statements  of  a  prisoner,  made  subse- 
quently  to  the  alleged  crime,  when  in  excuse  or  explanation  of  his  acts,  are 
always  inadmissible,  unless  they  constitute  a  part  of  the  res  gestce:  State  v. 
Ward,  103  N.  C.  419;  compare  Searcy  v.  State,  28  Tex.  App.  613,  post,  p. 
86L 
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[28  Tkxas  Afpkals,  149.] 
CBiMnrAL  Law  —  Allusion  to  Defendant's  Failttrb  to  Testify  as 
Ground  fob  New  Trial.  —  A  statute  providing  that  "any  defendant 
in  a  criminal  action  shall  be  permitted  to  testify  in  his  own  behalf  therein, 
but  the  failure  of  any  defendant  to  so  testify  shall  not  be  taken  as  a  cir- 
cumstance against  him,  nor  shall  the  same  be  alluded  to  or  commented 
on  by  counsel  in  the  cause,"  absolutely  prohibits,  under  any  circum- 
■tances,  any  allusion  to,  as  well  as  any  comment  to  the  jury  on,  defend- 
ant's failure  to  testify  in  his  own  behalf.  Such  comment  by  counsel  is 
ground  for  a  new  triaL 

Indictment  and  conviction  of  cattle  theft. 

Davis  and  Woodruff,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  Btate. 

White,  P.  J.  By  the  first  section  of  the  act  of  the  legisla- 
ture approved  April  4,  1889,  with  regard  to  the  evidence  in 
criminal  actions,  and  repealing  the  fourth  subdivision  of  article 
730  of  the  Code  of  Criminal  Procedure,  it  is  provided  "that 
hereafter  any  defendant  in  a  criminal  action  shall  be  permitted 
to  testify  in  his  own  behalf  therein,  but  the  failure  of  any  de- 
fendant to  so  testify  shall  not  be  taken  as  a  circumstance 
against  him,  nor  shall  the  same  be  alluded  to  or  commented 
on  by  counsel  in  the  cause  ":  Gen.  Laws  21st  Leg.,  p.  37. 

Defendant's  third  bill  of  exceptions  shows  that  in  his  clos- 
ing argument  the  district  attorney  proceeded  to  comment  on 
the  failure  of  the  defendant  to  testify  in  this  case,  and  proposed 
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and  attempted  to  read  to  the  jury  the  law,  as  we  have  ahove 
quoted  it,  empowering  him  to  do  so;  and  that  though  he  was 
stopped  and  admonished  from  the  bench  that  he  had  no  right 
to  read  and  comment  upon  said  law,  said  attorney  claimed  he 
had  such  right.  This  bill  of  exceptions  is  qualified  by  the 
trial  judge  with  the  explanation  that  "the  attorney  for  the 
defendant,  alluding  to  what  the  witness  Stevens  had  stated  in 
reference  to  defendant's  admissions,  (said?)  that  'You  have 
not  yet  heard  the  defendant's  statements.'  The  district  attor- 
ney stated  in  his  closing  argument:  'It  was  the  same  old 
story,  —  defendant's  mouth  was  closed';  and  picked  up  the  acts 
of  the  last  legislature  and^commenced  to  read  the  act  allowing 
a  defendant  to  testify,  when  the  court  called  him  to  order  of 
his  (its?)  own  motion,  and  (he?)  was  told  by  the  court  that 
he  could  not  read  that  law  in  the  hearing  of  the  jury;  when 
in  answer  to  the  admonition  of  the  court  (said  prosecuting 
attorney?)  wanted  to  know  'if  the  court  would  allow  defend- 
ant's counsel  to  sing  that  same  old  song,  and  not  allow  the 
state  to  reply?'  The  court  told  him  that  he  could  neither  read 
or  comment  on  the  law  referred  to." 

The  language  of  our  statute  prohibits  any  allusion  to,  as  well 
as  comment  on,  a  defendant's  failure  to  testify  in  his  own  be- 
half. No  argument  made  by  the  defendant's  counsel  could  or 
would  justify  the  prosecuting  attorney  in  alluding  to  or  com- 
menting upon  the  facts  in  violation  of  the  plain  letter  of  th& 
law. 

Upon  a  statute  substantially  in  effect  with  ours,  the  supreme 
court  of  Indiana  held  that  "  an  allusion  by  counsel  for  the  state, 
in  a  criminal  prosecution,  made  during  his  argument  of  the 
cause  before  the  jury,  to  the  fact  that  the  defendant  had  failed 
to  testify  as  a  witness  on  the  trial  of  such  cause,  is  sufficient 
ground  for  a  new  trial;  and  it  is  not  cured  by  the  fact  that  the 
court  admonished  the  counsel  that  such  allusion  was  improper, 
and  instructed  the  jury  that  no  attention  should  be  paid  by 
them  to  the  same."  In  the  opinion  it  is  said:  "  We  construe  the 
statute  to  mean  that  when  a  defendant  in  a  criminal  cause 
declines  to  testify  in  his  own  behalf,  absolute  silence  on  the 
subject  is  enjoined  on  counsel  in  their  argument  on  the  trial": 
Long  V.  State,  56  Ind.  179;  26  Am.  Rep.  19. 

In  Commonwealth  v.  Scott,  123  Mass.  239,  25  Am.  Rep.  87, 
the  supreme  court  of  Massachusetts  say:  "The  absolute  ex- 
emption secured  to  defendants  by  the  constitution  and  laws^ 
from  being  compelled  to  testify  and  from  having  their  omis- 
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eion  to  do  so  used  in  any  way  to  their  detriment,  could  not  be 
affected  by  superfluous  or  irregular  suggestions  of  their  coun- 
sel in  the  heat  of  argument.  That  exemption  could  only  be 
waived  by  each  defendant's  own  election  to  avail  himself  of 
the  statute,  and  to  go  upon  the  stand  as  a  witness";  citing 
Commonwealth  v.  Nichols,  114  Mass.  285;  19  Am.  Rep.  346. 

In  a  case  involving  the  same  question,  the  supreme  court  of 
Illinois  say:  "  The  statute  in  unmistakable  terms  has  declared, 
in  effect,  that  the  omission  of  the  accused  to  testify  shall  not 
be  used  to  his  prejudice  or  taken  as  an  evidence  of  guilt;  and 
in  such  case  court  and  counsel  should  studiously  avoid  all  al- 
lusions to  the  subject":  Baker  v.  People,  105  111.  452;  see  also 
Wharton's  Grim.  Ev.,  9th  ed.,  sec.  435  a. 

We  do  not  propose  to  discuss  any  other  of  the  several  ques- 
tions raised  on  this  appeal.  Some  of  them  cannot,  and  others 
may  or  may  not,  arise  or  be  presented  in  the  same  form. 

Because  the  prosecuting  officer  violated  the  statute  with  ref- 
erence to  the  defendant's  failure  to  testify,  the  judgment  is 
reversed,  and  the  cause  remanded  for  another  trial. 


Criminal  Law  —  Defkndant's  Failure  to  Testify. — The  omission  of 
a  defendant  to  testify  in  his  own  behalf  must  not  be  commented  upon  by  the 
prosecuting  attorney:  Note  to  McDonald  v.  People,  9  Am.  St.  Rep.  567. 
Where  defendant  does  not  testify  as  a  witness  in  his  own  behalf,  the  failure 
of  the  court  to  instruct  the  jury  not  to  consider  his  failure  to  testify  as  pre- 
aumptive  evidence  of  his  guilt  is  not  error,  where  defendant  did  not  request 
such  an  instruction:  People  v.  Flynn,  73  Cal.  611.  But  the  prosecuting  attor- 
ney may  comment,  in  his  argument  to  the  jury,  upon  the  fact  that  the  father 
of  the  accused,  being  present,  was  not  called  as  a  witneaa  for  the  defense: 
Crwmet  t.  StaUt  28  Tex.  App.  516,  post  p.  853. 


Clark  v.  State. 

(28  Texas  Appeals,  189  1 

Ckimiital  Law  —  Robbery  —  Evidence.  —  On  a  trial  for  robbery,  evidence 
is  admissible  to  show  that  subsequently  to  the  commission  of  the  crime, 
the  fruits  thereof  were  found  in  the  possession  of  one  of  defendant's  co- 
conspirators, whose  complicity  in  the  commission  of  the  robbery  has 
been  fully  established. 

Criminal  Law  —  Robbery  —  Evidence.  —  On  a  trial  for  robbery,  evidence 
is  admissible  that  defendant  and  his  co-conspirator,  while  in  custody  and 
at  the  time  of  their  preliminary  examination,  informed  the  witness  of 
the  place  of  concealment  of  some  of  the  fruits  of  the  crime,  and  requested 
and  tried  to  induce  him  to  remove  them. 
AH.  St.  Rbp..  Vou  XIX-  — 62 
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Witness  —  Opinion  as  Evidence.  —  Oa  a  trial  for  robbery,  a  witness  may 
state  as  his  opinion  that  tracks  made  at  the  place  of  the  robbery  corres- 
pond with  those  made  by  the  boots  or  shoes  worn  by  defendant. 

Dkposition  as  Evidence. — The  deposition  of  a  deceased  witness,  certified 
by  the  ofl&cer  taking  it  as  being  correct,  and  afterwards  identified  by 
him,  is  admissible  in  evidence,  and  no  objection  can  be  raised  to  the 
form  of  the  officer's  certificate  when  no  particular  form  is  prescribed  by 
statute. 

Instruction  Detinino  Robbebt  in  the  exact  language  of  the  statute  is 
sufficient  and  unobjectionable. 

Cbihinal  Law.  —  Indictment  for  Robbert  may  charge  defendant  in  the 
same  count  with  felon^us  acts  with  respect  to  several  parties,  as  the 
taking  of  certain  personal  property  from  one,  and  money  from  another, 
if  it  was  all  one  transaction;  and  if  the  proof  follows  the  allegations,  it 
will  authorize  a  conviction. 

Jury,  Discretion  of  Judge  in  Discharging.  —  It  is  within  the  discre- 
tion  of  the  court  as  to  whether  or  not  it  will  discharge  the  jury  because 
it  has  been  kept  together  such  a  time  as  to  render  it  improbable  that  it 
will  agree,  and  such  discretion  will  not  be  reviewed  unless  it  has  been 
abused. 

JuBT,  Reading  Deposition  to,  after  Retirement.  —  After  the  jury  has 
retired,  and  has  disagreed  about  a  deposition  which  was  introduced  in 
evidence  during  the  trial,  it  is  not  error  to  allow  it  to  be  reread  to  the 
jury  at  its  request. 

Criminal  Law  —  Conspiracy  Evidencb.  —  When  two  or  more  persons 
combine  or  associate  together  for  the  prosecution  of  some  fraudulent  or 
illegal  purpose,  the  acts  and  declarations  of  any  of  them,  made  in  fur- 
therance  of  the  common  purpose,  and  forming  part  of  the  r«  gesta,  are 
admissible  in  evidence  against  the  others;  otherwise,  however,  as  to  sub- 
sequent acts,  admissions,  or  declarations. 

Criminal  Law  —  Conspiracy  Evidence. — As  between  conspirators,  ante- 
cedent acts  and  declarations  of  each,  pending  and  in  pursuance  of  the 
common  design,  and  tending  to  throw  light  upon  its  execution,  or  upon 
the  motive  or  intent  of  the  perpetrators,  are  competent  evidence  against 
each  and  all  of  them;  and  when  the  conspiracy  is  proved,  the  declara- 
tions and  movements  of  other  conspirators  before  the  perpetration  of  the 
crime  are  admissible  against  the  defendant,  though  occurring  iu  his 
absence. 

Conviction  of  robbery  under  an  indictment,  the  charging 
part  of  which  reads  as  follows:  "  W.  A.  Clark  ....  did  then 
and  there,  upon  the  persons  of  C.  W.  Churchwell  and  J.  A. 
Taylor,  unlawfully, willfully,  and  feloniously  make  an  assault, 
and  them,  the  said  C.  W.  Churchwell  and  J.  A.  Taylor,  by 
means  of  said  assault,  and  by  violence,  in  fear  of  their  lives  and 
bodily  injury,  then  and  there  feloniously  did  put;  and  one 
pistol,  of  the  value  of  ten  dollars,  the  same  being  the  corporeal 
personal  property  of  said  C.  W.  Churchwell,  and  four  silver 
coin  dollars,  current  money  of  the  United  States  of  America,  of 
the  value  of  four  dollars;  one  twenty -dollar  bill,  current  money 
of  the  United  States  of  America,  of  the  value  of  twenty  dollars, 
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and  a  better  description  of  which  the  grand  jurors  are  unable 
to  give,  —  all  of  said  money  being  the  corporeal  personal  prop- 
erty of  the  said  J.  A.  Taylor, — from  the  possession,  and  against 
the  will  of  them,  the  said  C.  W.  Churchwell  and  J.  A.  Taylor, 
then  and  there  violently  and  fraudulently  did  take  and  carry 
away,  with  the  intent  then  and  there  of  appropriating  the  said 
property  of  the  said  C.  W.  Churchwell  and  J.  A.  Taylor,  to 
the  use  and  benefit  of  him,  the  said  W.  A.  Clark;  against  the 
peace  and  dignity  of  the  state."  The  other  facts  are  stated 
ii^  the  opinion. 

W.  L.  Davidson,  assistant  attorney- general,  for  the  state. 

White,  P.  J.  1.  Appellant's  motion  in  arrest  of  judgment, 
bftsed  on  the  supposed  insufficiency  of  the  indictment,  was 
properly  overruled.  It  sufficiently  charged  the  crime  of  rob- 
bery under  our  statute  and  decisions:  Pen.  Code,  art.  722; 
Willson's  Crim.  Stats.,  sec.  1248. 

2.  Appellant  was  alone  indicted  in  this  prosecution  for  the 
robbery,  but  the  evidence  disclosed  most  fully,  as  we  think, 
that  his  brother,  one  A.  A.  Clark,  was  a  joint  and  principal 
offender  with  him,  acting  with  him  prior  to,  at  the  time  of, 
and  subsequent  to  the  commission  of  the  crime.  Both  par- 
ties were  arrested,  and  tried  before  an  examining  court  for 
the  crime.  Appellant's  first  bill  of  exceptions,  reserved  at  his 
final  trial  in  the  district  court  from  which  this  appeal  was 
taken,  shows  that  the  prosecution  proposed  to  prove  by  one 
Prewitt  that  about  ten  days  after  the  robbery  he,  Prewitt, 
arrested  the  defendant's  brother,  the  said  A.  A.  Clark,  and 
found  upon  and  took  from  the  person  of  the  latter  a  pistol, 
which  Churchwell,  one  of  the  parties  robbed,  identified  on  the 
examining  trial  as  the  pistol  taken  from  him  by  the  robbeis. 
A  pistol  was  by  the  indictnjent  alleged  to  have  been  taken 
from  the  injured  parties,  together  with  other  property,  at  the 
time  of  the  robbery.  Defendant's  objection  to  this  testimony 
was,  that  at  the  time  the  pistol  was  found  upon  A.  A.  Clark, 
the  conspiracy,  if  any,  and  the  crime  had  been  consummated. 
Whilst  it  is  a  well-established  rule  that  the  acts,  conduct, 
and  declarations  of  one  co-conspirator  subsequent  to  Iflie  con- 
summation of  the  conspiracy  are  inadmissible  as  evidence 
against  another  conspirator,  such  rule  has  never  been  ex- 
tended so  as  to  exclude  evidence  of  the  subsequent  finding 
of  the  fruits  of  the  crime  in  the  possession  of  one  of  the  co- 
conspirators, whose  complicity  in  the  perpetration  of  the  crime 
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has  been  fully  established.  It  is  a  circumstance  of  the  most- 
potent  character  in  the  identification  of  the  parties,  and  "any 
fact  or  circumstance  which  would  tend  to  prove  the  guilt  of 
the  co-defendant  would  also  tend  to  prove  the  guilt  of  the 
defendant,  and  would  be  admissible  against  him."  Pierson 
V.  Slate^  18  Tex.  App.  524,  is  directly  in  point  upon  the  ques- 
tion as  here  presented.  See  also  Jackson  v.  State,  28  Tex. 
App.  143.  This  testimmiy  was  legal  and  admissible,  but  de- 
fendant's bill  of  exceptions  shows  that  his  objection  to  the 
evidence  was  sustained  by  the  court,  and  the  witness  was 
not  permitted  to  testify  to  the  'fact.  Under  such  circum- 
stances, we  are  at  a  loss  to  know  why  defendant's  counsel 
have  preserved  the  bill,  and  of  what  they  can  complain  with 
reference  to  the  matter. 

3.  The  same  may  be  said  of  defendant's  second  bill  of 
exceptions.  On  objection  of  defendant  to  the  proposed  tes- 
timony of  Satterwhite  as  to  matters  told  him  by  the  wit- 
ness Charley  Clark, — because  hearsay,  —  the  objection  was 
promptly  sustained,  and  Satterwhite  was  not  permitted  ta 
testify.  As  to  the  witness  Charley  Clark,  he  denied  most 
positively  that  his  brothers,  at  their  examining  trial,  had  told 
him  of  the  whereabouts  of  the  pistol,  and  denied  that  he  had 
gone  to  the  place  of  its  concealment,  found  it,  and  carried  it 
away.  If  the  prosecution  had  reason  to  believe  that  the  de- 
fendants had  so  informed  Charley  Clark,  and  had  induced 
him  to  go  and  get  the  pistol  and  take  it  away,  the  state's 
counsel  had  the  undoubted  right  to  question  him  upon  the 
subject.  If  the  weapon,  being  fruits  of  the  crime,  had  been 
found  by  the  witness  at  the  place  and  upon  the  information 
derived  from  the  defendants,  the  evidence  was  admissible, 
though  defendants  were  in  arrest  at  the  time  they  gave  him 
the  information.  The  prosecution  had  the  right,  and  it  was 
proper,  to  question  the  witness  upon  the  matter,  and  even  if 
the  court,  upon  the  objections  of  defendant's  counsel,  had 
erroneously  refused  to  allow  the  questions  to  be  asked,  the 
refusal  would  not  be  subject  to  criticism  in  this  court:  Mc- 
Donel  V.  State,  90  Ind.  321. 

4.  The  state's  witness  Williams  was  permitted  to  testify, 
over  objections  of  defendant,  that  two  days  after  the  robbery, 
he  went  to  the  scene  of  the  crime  with  Taylor,  one  of  the 
parties  robbed,  and  others,  and  there  examined  the  foot- 
prints or  tracks  around  and  about  the  spot,  which  tracks  he 
described;   that  afterwards   he,  the  witness,  was  present  at- 
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tending  the  examining  trial  of  defendants,  and  noticed  the 
bouts  of  defendant  and  the  shoes  of  his  brother,  A.  A.  Chirk, 
then  also  on  trial,  and  that,  in  his  opinion,  the  tracks  made 
at  the  place  of  the  robbery  corresponded  with  and  were  made 
by  the  boots  and  shoes  of  defendant  and  said  A.  A.  Clark. 
This  testimony  was  objected  to  as  inadmissible,  because  it 
was  merely  the  opinion  of  the  witness,  and  that  opinion  is 
not  admissible  as  evidence. 

In  his  standard  work  on  criminal  evidence,  that  eminent 
law-writer  Mr.  Wharton  says  the  true  line  of  distinction  is 
this:  "An  inference  necessarily  involving  certain  facts  may  be 
stated  without  the  facts,  the  inference  being  an  equivalent  to 
■a  specification  of  the  facts;  but  when  the  facts  are  not  neces- 
sarily involved  in  the  inference  (e.  g.,  when  the  inference  may 
be  sustained  upon  any  one  of  several  distinct  phases  of  fact, 
none  of  which  it  necessarily  involves),  then  the  facts  must  be 
stated.  In  other  words,  when  the  opinion  is  the  mere  short- 
hand rendering  of  the  facts,  then  the  opinion  can  be  given 
subject  to  cross-examination  as  to  the  facts  upon  which  it  is 
based.  Opinion,  as  far  as  it  consists  of  a  statement  of  an  effect 
produced  on  the  mind,  becomes  primary  evidence,  and  hence 
admissible  whenever  a  condition  of  things  is  such  that  it  can- 
not be  reproduced  and  made  palpable  to  the  jury":  Wharton's 
Crim.  Ev.,  9th  ed.,  sees.  458,  459.  See  also  Powers  v.  State,  23 
Tex.  App.  43.  In  Slate  v.  Reitz,  83  N.  C.  633,  it  was  held 
that  opinion  as  to  correspondence  of  footprmts  with  shoes  is 
-admissible. 

The  almost  identical  question  here  raised  came  before  this 
court  in  the  case  of  Thompson  v.  State,  19  Tex.  App.  594.  "A 
state's  witness,  having  described  the  peculiarity  of  a  certain 
track  seen  by  him  at  the  place  of  the  homicide,  was  permitted, 
over  objection,  to  testify  that  thereafter,  at  the  examining  trial, 
he  saw  on  the  foot  of  one  of  the  defendant's  alleged  accom- 
plices a  boot  which  would  have  made  such  a  track  as  the  one 
he  saw  at  said  place,"  and  the  evidence  was  held  admis- 
sible. 

5.  In  our  opinion,  there  is  no  merit  in  defendant's  third  and 
fourth  bills  of  exceptions  relative  to  the  reproduction  of  the 
testimony  of  C.  W.  Churchwell,  which  had  been  reduced  to 
writing  upon  the  examining  trial,  the  witness  having  sub- 
fiequently  died.  The  justice  of  the  peace  was  properly  per- 
mitted to  state  the  circumstances  attendant  upon  the  taking 
of  the  deceased  witness's  testimony,  and  to  identify  tlie  sunje. 
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As  to  the  objection  that  the  justice's  certificate  attached  to 
said  written  testimony  is  insufficient,  it  seems  that  no  par- 
ticular form  for  such  certificate  is  prescribed  by  law,  and  in 
our  opinion,  the  certificate  of  the  justice  in  this  instance,  as 
shown  in  the  record  before  us,  is  sufficient:  Golden  v.  Statey 
22  Tex.  App.  1;  Kirhy  v.  State,  23  Tex.  App.  13;  O'Connell  v. 
State,  10  Tex.  App.  567;  Kerry  v.  State,  17  Tex.  App.  178;  50 
Am.  Rep.  122;  Willson'^Crim.  Stats.,  sec.  2535;  Code  Crim. 
Proc,  arts.  267,  774.  The  testimony  of  the  deceased  witness, 
Churchwell,  as  taken  and  reduced  to  writing,  was  properly  ad- 
mitted as  legal  evidence  in  the  case. 

6.  Defendant's  sixth  bill  of  exceptions  relates  to  supposed 
defects  and  omissions  in  the  charge  of  the  court  to  the  jury. 
None  of  these  objections  are  maintainable.  Robbery  was  de- 
fined literally  in  the  language  used  in  the  code  (Pen.  Code, 
art.  722);  and  as  for  the  punishment,  the  learned  trial  judge 
might  well,  in  view  of  the  facts  proved  on  the  trial,  have 
added  to  the  definition  the  latter  clause  of  said  article  722,  and 
thereby  emphasized  the  crime  denounced,  where  two  or  more 
persons  are  acting  together  using  and  exhibiting  fire-arms  and 
deadly  weapons  in  the  accomplishment  of  their  purpose. 
Correct  rules  with  regard  to  circumstantial  evidence  were 
clearly  announced. 

But  it  is  insisted  that  "  the  court  failed  to  charge  the  jury 
that  if  the  proof  showed  that  the  pistol  was  taken  from  the 
person  and  possession  of  Churchwell  alone,  and  that  the 
money  was  taken  from  the  person  and  possession  of  Taylor 
alone,  and  that  Taylor  had  no  interest  or  property  in  the  pis- 
tol, and  Churchwell  had  no  interest  or  property  in  the  money 
(and  this  was  the  un controverted  proof  in  the  case),  then  the 
jury  should  acquit  the  defendant,  because  such  proof  would 
not  sustain  the  allegation  in  the  indictment,  that  said  prop- 
erty was  taken  from  both  Churchwell  and  Taylor."  The 
allegation  in  the  indictment  was,  that  the  pistol  was  the  prop- 
erty of  and  was  taken  from  the  person  and  possession  of 
Churchwell,  and  the  money  was  alleged  to  be  the  property  of 
and  to  have  been  taken  from  the  possession  of  Taylor.  These 
allegations  as  to  ownership  and  possession  were  specifically 
proved  as  alleged,  and  the  charge  of  the  court  conformed 
the  law  to  the  allegations  and  proof.  In  robbery  "the  indict- 
ment may  charge  the  defendant  in  the  same  count  with  felo- 
nious acts  with  respect  to  several  parties,  as  with  having 
assaulted  A  and  B,  and  stolen  from  A  one  shilling,  and  from 
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B  two  shillings,  if  it  was  all  one  transaction ":    1  Biehop'a 
Crira.  Proc,  3d  ed.,  sec.  437;  2  Bishop's  Crim.  Proc,  sec.  60. 

7.  After  the  jury  had  been  out  a  day  and  night  considering 
of  their  verdict,  they  sent  word  to  the  court  by  the  officer  in 
charge  of  them  that  they  could  not  agree.  The  presiding 
judge  had  them  brought  into  the  court-room,  and  stated  to 
them  that  he  did  not  intend  to  discharge  them,  and  that  he 
did  not  think  they  had  sufficiently  considered  of  the  case. 
The  statute  makes  it  a  inatter  of  discretion  with  the  court  as 
to  whether  it  will  discharge  a  jury  because  they  have  been 
kept  together  such  a  time  as  to  render  it  altogether  improb- 
able that  they  can  agree:  Code  Crim.  Proc,  art.  701;  Will- 
son's  Crim.  Stats.,  sec.  2390.  Such  discretion  is  not  revisable 
in  this  court  unless  it  has  been  abused. 

8.  Defendant's  eighth  bill  of  exctprions  complains  that  the 
court  permitted  the  testimony  of  the  deceased  witness,  Church- 
well,  taken  at  the  examining  trial,  to  be  reread  for  the  third 
time  to  the  jury  after  they  had  been  in  retirement  considering 
of  their  verdict  two  days  and  nights.  Explaining  this  bill, 
the  learned  judge  says:  "The  reading  of  Churchwell's  testi- 
mony was  upon  the  request  of  the  jury  to  the  court,  their 
statement  being  that  they  differed  as  to  what  Churchwell  had 
testified.  The  court  thereupon  caused  the  reading,  as  above 
stated,  it  having  once  before  upon  a  similar  request  been  read 
after  the  charging  of  the  jury."  We  have  no  statute  expressly 
providing  for  the  reading  of  the  written  testimony  or  deposi- 
tion of  a  witness  where  the  jury  have  disagreed  as  to  such 
testimony.  When  the  witness  has  testified  orally,  he  can  be 
recalled  to  the  stand  and  directed  to  detail  his  testimony  again 
to  the  jury  as  to  the  particular  point  of  disagreement,  and  no 
other:  Code.  Crim.  Proc,  art.  697.  Where  the  evidence  is  by 
deposition  or  in  writing,  taken  on  examining  trial,  we  can  see 
no  good  reason  why,  if  the  jury  so  desire,  they  cannot  have  it 
reread  to  them,  where  they  have  disagreed  about  it.  Such 
written  testimony  cannot  be  easily  altered. 

At  all  events  it  is  to  be  presumed  that  it  has  not  been 
altered  until  the  contrary  is  shown,  and  where  this  is  not  done, 
we  cannot  perceive  how  its  being  reread  in  the  same  identical 
language  could  mislead  the  jury,  or  unjustly  prejudice  the  de- 
fendant. We  are  unable  to  see  that  any  error  has  been  com- 
mitted or  wrong  done  the  defendant  in  this  regard,  as  the 
same  appears  in  the  bill  of  exceptions. 

9.  Defendant's  eleventh  bill  of  exceptions  complains  that 
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the  court  permitted  one  Utterbeck  to  testify,  over  defendant's 
objections,  that  three  or  four  hours  before  the  robbery,  whilst 
he,  witness,  was  paying  to  the  prosecuting  witness  Taylor,  at  a 
desk  in  witness's  store,  $125,  A.  A.  Clark,  defendant's  brother, 
and  the  one  who  was  implicated  with  him  in  the  robbery,  was 
present  in  the  store,  within  seven  or  eight  feet  of  Taylor,  and 
could  have  seen  the  money^aid.  Objection  to  this  testimony 
was,  that  at  the  time  of  the  money  transaction  between  Utter- 
beck  and  Taylor,  the  defendant  was  not  present,  and  there 
was  no  conspiracy  or  common  design  at  that  time  between 
defendant  and  A.  A.  Clark  to  commit  the  robbery,  and  that 
no  circumstance  connected  with  or  act  or  conduct  of  A.  A. 
Clark  before  the  conspiracy  was  entered  into  between  him 
and  defendant  was,  or  should  be,  admitted  as  competent  evi- 
dence against  defendant. 

"  When  two  or  more  persons  combine  or  associate  together 
for  the  prosecution  of  some  fraudulent  or  illegal  purpose,  the 
acts  and  declarations  of  any  one  of  them,  made  in  furtherance 
of  the  common  purpose,  and  forming  a  part  of  the  res  gestae^ 
are  admissible  as  evidence  against  the  others;  otherwise,  how- 
ever, as  to  subsequent  acts,  admissions,  or  declarations 

In  regard  to  the  admission  of  the  acts  and  declarations  of  one 
conspirator  as  original  evidence  against  each  member  of  the 
conspiracy,  substantially  the  same  rule  applies  in  criminal  as 
in  civil  cases.  The  principle  on  which  the  acts  and  declara- 
tions of  other  conspirators,  and  acts  done  at  different  times, 
are  admitted  in  evidence  against  the  person  prosecuted  is, 
that  by  the  act  of  conspiring  together  the  conspirators  have 
jointly  assumed  to  themselves,  as  a  body,  the  attribute  of  in- 
dividuality, so  far  as  regards  the  prosecution  of  the  common 
design,  thus  rendering  whatever  is  said  or  done  by  any  one  in 
furtherance  of  that  design,  a  part  of  the  res  gestx,  and  there- 
fore the  acts  of  all":  4  Am.  &  Eng.  Ency.  of  Law,  631,  632. 
As  between  conspirators,  antecedent  acts  and  declarations  of 
each,  pending  and  in  pursuance  of  the  common  design,  and 
tending  to  throw  light  upon  its  execution,  or  upon  the  motivo 
or  intent  of  its  perpetrators,  are  competent  evidence  against 
each  and  all  of  them:  Cox  v.  State,  8  Tex.  App.  256;  34  Am. 
Rep.  746.  And  where  a  conspiracy  has  been  proved,  as  we 
think  was  most  clearly  done  in  this  case,  sayings  and  move- 
ments of  other  conspirators  before  the  perpetration  of  the  crime 
are  admissible  against  the  defendant,  though  occurring  in  liis 
absence:  Williams  v.  State,  24  Tex.  App.  17;  Spies  v.  People, 
122  III.  1;  3  Am.  St.  Rep.  320;  McKee  v.  State,  111  Ind.  378. 
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In  this  case,  the  fact  that  A.  A.  Clark  saw  Taylor  receive 
the  money  is  a  strong  circumstance  tending  to  show  that  if  he 
was  not  there  to  ascertain  that  very  fact,  in  furtherance  of  a 
conspiracy  already  formed  to  rob  him,  that  the  defendant  did 
know  of  the  receipt  of  the  money  by  Taylor,  and  that  that  knowl- 
edge induced  him  to  enter  into  the  plan  already  determined 
upon  by  his  brother,  A.  A.  Clark,  to  rob  Taylor.  But  as  inti- 
mated above,  the  evidence  tended  to  show  that  a  conspiracy 
already  existed  between  the  brothers  to  rob  Taylor,  and  A.  A. 
Clark,  as  part  of  the  plan,  might  have  entered  the  store  to  as- 
sure himself  of  the  fact  that  Taylor  had  received  the  money. 
It  was  a  circumstance  going  to  show  motive  for  the  con- 
spiracy. It  was  a  circumstance  that  the  jury  had  the  right  to 
consider  in  connection  with  the  other  facts,  and  the  court  did 
not  err  in  admitting  said  evidence. 

We  have  considered  all  the  questions  raised  in  this  case, 
and  have  been  constrained  to  decide  each  and  every  one  ad- 
versely to  appellant.  We  are  of  opinion  that  the  record  does 
not  disclose  any  error  prejudicial  to  his  legal  rights,  and  there- 
fore the  judgment  is  affirmed. 

Criminal  Evidence  —  Possession  of  Stolen  Property.  —  Possession 
of  stolen  property  as  evidence  of  guilt:  Matlock  v.  State,  25  Tex.  App.  654; 
8  Am.  St.  Rep.  451,  and  note.  Possession  of  recently  stolen  property  is  not 
conclusive  evidence  of  theft,  but  only  a  strong  circumstance  tending  to  prove 
the  crime:  Taylor  v.  State,  27  Tex.  App.  463;  Lee  v.  State,  27  Tex.  475;  State 
V.  Tucker,  76  Iowa,  232;  People  v.  Cline,  83  Cal.  375.  Recently  stolen  goods 
being  found  in  the  possession  of  an  accused,  he  must  raise  a  reasonable  doubt, 
at  least,  as  to  whether  he  did  not  come  by  them  honestly:  State  v.  Mnnley,  74 
Iowa,  561;  Stale  v.  Whitmer,  77  Iowa,  557;  People  v.  Buelna,  81  Cal.  136. 
Where  one  is  accused  of  receiving  stolen  goods,  knowing  them  to  have  been 
stolen,  it  may  be  properly  proved  that  he  had  in  his  possession  at  the  same 
time  other  stolen  goods  of  the  same  owner,  without  proving  in  addition  that 
the  accused  knew  such  other  goods  to  have  been  stolen:  Slate  v.  Jacob,  30 
S.  C.  131. 

Robbery.  —  For  a  monographic  note  upon  the  crime  of  robbery,  its  nature, 
the  evidence  to  prove  it,  and  the  indictment  necessary  to  properly  charge  it, 
see  State  v.  McCune,  70  Am.  Dec.  178-191. 

Evidence  —  Conspiracy. — The  declarations  of  conspirators  are  admis- 
sible against  each  and  every  conspirator,  when  they  are  in  themselves  acts,  or 
explanations  of  acts,  done  in  the  furtherance  of  the  common  design  and  dur- 
ing the  existence  of  the  conspiracy:  Martin  v.  State,  89  Ala.  115;  18  Am.  St. 
Rep.  91,  and  note;  State  v.  Banks,  40  La.  Ann.  736.  But  where  one  has 
<;eased  to  be  a  conspirator,  no  falsehood,  evasion,  or  silence  on  his  part  can  be 
admitted  in  evidence:  Peoj^le  v.  Irwin,  77  Cal.  494. 

IJviDENCE  —  Opinions.  —  A  witness  may  state  his  opinion  as  to  the  corre- 
ijwndence  of  the  tracks  near  the  place  of  an  attempted  robbery,  and  the  shoea 
worn  by  the  accused:  Cruines  v.  State,  2S  Tex.  App.  516,  pod,  p.  000. 


Levy  t;.  State.  [Texas, 

Levy  v.  State. 

[28  Texas  Appeals,  203.J 

Criminal  Law  —  Manslaughter.  —  Uncommunicated  Threats  are  not  ad- 
missible in  evidence  to  establish  manslaughter  or  to  mitigate  its  punish- 
ment.  Manslaughter  is  predicable  only  upon  adequate  cause,  and  facts 
nnknown  to  defendant  cannc^enter  into  and  become  constituent  ele- 
ments or  factors  in  creating  adequate  cause. 

Criminal  Law  —  Clothinq  as  Evidknce.  —  Clothing  identified  as  that 
worn  by  deceased  at  the  time  he  was  shot  is  admissible  as  evidence 
for  the  state,  although  since  the  shooting  it  has  been  given  to  a  party 
who  has  had  it  altered  and  patches  sewed  over  the  bullet-holes  therein- 

Witness,  Impeachment  of.  —  When  a  witness  denies  or  fails  to  remember 
that  on  former  occasions  he  made  statements  inconsistent  with  his 
testimony  on  the  trial,  evidence  that  he  did  make  such  statements  is 
admissible  to  impeach  him,  upon  the  establishment  of  a  proper  and 
BufiScient  predicate. 

Criminal  Law—  Manslaughter  —  Adequate  Cause  for  Killing.  — That 
one  man  called  another  a  son  of  a  bitch  is  not  such  adequate  cause  for 
killing  him,  by  the  latter,  as  will  reduce  the  crime  to  manslaughter, 
within  the  meaning  of  a  statutory  term,  that  "insulting  words  toward  a 
female  relative  "  constitute  "  adequate  cause  "  to  reduce  a  killing  to  man- 
slaughter. 

Criminal  Law  —  Self-defense  —  Threats.  —  When  defendant  provokes 
the  occasion  which  produces  the  necessity  to  take  the  life  of  deceased, 
he  cannot  rely  upon  self-defense,  nor  avail  himself  of  threats  made  by 
deceased  against  his  life. 

Criminal  Law  —  Manslaughter  —  Self-defense. — Where  the  only  in- 
ference deducible  from  the  evidence  is,  that  defendant,  after  seeking  the 
occasion,  killed  deceased  because  of  his  insulting  language  toward  de- 
fendant's mother,  he  cannot  rely  upon  self-defense,  no  matter  whether 
or  not  deceased  attempted  to  draw  a  weapon,  or  whether  defendant  shot 
to  save  himself  from  being  killed.  In  either  event  the  crime  would  be 
manslaixghter,  the  defendant  having  had  an  intent  to  commit  a  felony, 
and  having  provoked  the  occasion  which  produced  the  necessity  to  take 
the  life  of  deceased. 

Indictment  against  M.  H.  Levy  for  the  murder  of  J.  M. 
Joiner.  Conviction  of  manslaughter.  On  the  day  of  the  kill- 
ing, deceased  was  standing  in  the  street,  in  front  of  the  saloon 
of  one  John  Myatt,  and  was  conversing  with  him  arid  a  Mr. 
Davis.  Defendant  stepped  out  of  a  saloon  opposite  and  across 
the  street,  with  a  gun  in  his  hands,  which  he  held  in  an  atti- 
tude to  shoot.  He  advanced  to  within  about  forty  feet  of  de- 
ceased, presented  his  gun,  and  requested  Myatt  to  "  get  out  of 
the  way,  John."  The  latter  ran  toward  defendant,  calling 
upon  him  not  to  shoot,  but  defendant  again  waved  his  gun, 
telling  the  former  to  get  away,  and  when  Myatt  had  got  within 
about  ten  feet  of  defendant,  the  latter  fired,  and  killed  the  de- 
ceased.    Deceased  saw  defendant  just  before  he  shot,  and  at- 
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tempted  to  escape  injury  by  raising  his  right  arm  and  bending 
his  body.  When  examined  immediately  after  the  shooting, 
a  five-chambered  pistol,  loaded  all  around,  was  found  on  the 
person  of  deceased.  On  the  day  of  the  homicide,  the  deceased, 
in  talking  with  several  of  the  witnesses,  had  called  the  defend- 
ant "  a  son  of  a  bitch,"  and  "  a  son  of  a  whore,"  and  had  said 
to  them  that  he  would  "kill"  him  or  "fix"  him  before  that 
night.  These  were  the  uncommunicated  threats  spoken  of  in 
the  opinion.     The  other  facts  are  stated  in  the  opinion. 

Simmons  and  Crawford,  and  Clark,  Dyer,  and  Bolinger,  for 
the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  We  have  maturely  considered,  weighed, 
and  determined  every  question  raised  in  the  voluminous 
record  before  us,  and  so  ably  submitted  in  the  brief  and  oral 
argument  of  distinguished  counsel  for  the  appellant.  Many 
of  these  questions  will  not  be  noticed  further  than  to  remark 
that  under  well-settled  rules  and  decisions  they  either  fail  to 
show  any  error  whatsoever,  or  at  most,  none  of  them  reversi- 
ble error,  in  the  rulings  complained  of.  We  only  propose  to 
discuss  such  matters  as  present  the  most  serious  issues  in  the 
case. 

Defendant  has  been  found  guilty  of  manslaughter.  Certain 
evidence  with  regard  to  uncommunicated  threats  was  held  in- 
admissible by  the  court.  In  our  opinion,  the  proposed  ex- 
cluded evidence,  as  set  forth  in  the  bills  of  exception,  shows 
vituperative  and  abusive  language  about,  rather  than  threats 
of  violence  against,  the  defendant.  It  could  only  be  cumula- 
tive of  the  great  amount  of  similar  evidence  which  was  freely 
admitted  by  the  court.  If  the  proposed  evidence  could  be 
fairly  construed  as  threats,  still,  being  uncommunicated,  they 
could  not  possibly  have  influenced  the  conduct  of  defendant, 
or  had  any  bearing  upon  or  afford  an}'-  presumption  as  to  his 
action  in  killing  deceased,  unless  there  had  been  a  doubt  as 
to  which  of  the  parties  commenced  the  attack,  in  which  case 
such  uncommunicated  threats  would  be  admissible  and  proper 
evidence  for  the  purpose  of  showing  th/at  in  all  probability 
the  deceased  made  such  attack,  and  his  motive  in  doing  so: 
WharLon's  Grim.  Ev.,  9  ed.,  sec.  757.  Such  evidence  has 
also  been  held  admissible  to  corroborate  evidence  of  commu- 
nicated threats  previously  admitted:  Holler  v.  State,  37  Ind. 
67;  Cornelius  v.  Commonwealth,  15    B.  Mon.  539;    Horrigaa 
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and  Thompson  on  Self-defense,  568,  569.  But  such  evidence 
could  possibly  have  no  weight  in  establishing  manslaughter 
or  in  mitigating  its  punishment,  because  manslaughter  is  pred-' 
icable  only  upon  'i^dequate  cause,"  and  facts  unknown  to 
the  defendant  cannot  enter  into  and  become  constituent  ele- 
ments or  factors  in  creating  "  adequate  cause."  But  as  stated 
above,  the  proposed  evidence,  as  it  is  set  forth,  cannot  by  any 
fair  construction  of  language  be  denominated  threats,  or  in- 
deed anything  more  than  vulgar  and  abusive  epithets;  and 
such  being  their  character,  they  were  properly  excluded,  be- 
cause uncommunicated,  and  affording  no  light  as  to  the  homi- 
cide.    There  was  any  amount  of  such  evidence  admitted. 

Clothing  worn  by  deceased  at  the  time  he  was  shot  was  per- 
mitted to  be  produced  in  evidence  before  the  jury.  Such  evi- 
dence was  admissible  and  proper:  King  v.  State,  13  Tex.  App. 
277;  Hart  v.  State,  15  Tex.  App.  202;  49  Am.  Rep.  188,  and 
authorities  cited.  See  also  Holley  v.  State,  75  Ala.  14;  Jones 
V.  State,  65  Ga.  508;  People  v.  Hong  Ah  Duck,  61  Cal.  391; 
Commonwealth  v.  Brown,  121  Mass.  69;  McDonel  v.  State,  90 
Ind.  320;  Story  v.  State,  99  Ind.  413;  8  Crim.  Law  Mag.  640. 
Deceased's  coat  was  identified  beyond  question  as  the  one 
worn  by  him  on  the  fatal  occasion.  It  had  been  given  to 
a  negro,  who  had  worn  it  since  it  had  come  into  his  posses- 
sion, and  he  had  cut  off  the  skirt  of  the  coat,  and  his  wife  had 
sewed  patches  over  the  bullet-holes  in  the  side  and  breast. 
There  was  not  the  slightest  evidence,  however,  that  there  had 
been  any  illegal  or  unwarranted  tampering  with  said  coat,  nor 
is  there  any  pretense  that  it  did  not  show  the  character  and 
location  of  the  bullet-holes  just  as  they  appeared  upon  it  the 
day  of  the  homicide. 

When  defendant's  witness  Ditto  was  upon  the  stand,  the 
prosecution,  for  the  purpose  of  laying  a  predicate  to  contradict 
his  testimony,  asked  him  on  cross-examination,  fixing  time, 
place,  and  parties,  if  he  did  not  tell  Matt  Oldham  that  he  did 
not  see  the  killing  of  Joiner  by  Levy,  and  that  he  knew  noth- 
ing about  it;  to  which  the  witness  replied  that  he  "did  not 
remember  whether  he  did  or  not."  And  again,  fixing  time, 
place,  and  parties,  the  witness  was  asked  if  he  did  not  tell 
Matt  Oldham  that  he  did  not  see  Levy  shoot  Joiner,  and  did 
not  know  anything  about  the  killing,  and  was  glad  of  it,  as  he 
did  not  wish  to  be  a  witness  in  the  case;  to  which  the  wit- 
ness replied  that  he  "  does  not  remember  telling  Matt  Oldham 
any  such  thing."     Matt  Oldham  was  called  by  the  state,  to 
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prove  that  the  above  statements  were  made  by  said  witness 
Ditto.  Defendant  objected  to  such  contradictory  evidence, 
upon  the  ground  that  it  is  only  upon  a  denial,  direct  or  quali- 
fied by  the  witness,  that  he  had  made  such  statements,  that 
proof  of  his  having  done  so  was  authorized  and  allowable. 
The  court  overruled  the  objection,  and  permitted  the  contra- 
dictory statements  to  be  proved.  This  was  not  error.  In 
Walker^s  Case,  17  Tex.  App.  16,  it  was  held  that  "  when  a  wit- 
ness denies  or  fails  to  remember  that  on  former  occasions  he 
made  statements  inconsistent  with  his  testimony  on  the  trial, 
evidence  that  he  did  make  such  statements  is  admissible,  upon 
the  establishment  of  a  proper  and  sufficient  predicate." 

Upon  the  admissibility  of  this  character  of  evidence,  the 
supreme  court  of  Alabama  say:  "The  rulings  in  such  cases 
have  not  been  uniform.  Phillipps,  in  his  work  on  evidence, 
says  that  Tindal,  C.  J.,  in  a  case  before  him,  'said  he  had 
never  heard  such  evidence  admitted  in  contradiction,  except 
where  the  witness  had  expressly  denied  the  statement,'  and  he 
rejected  the  evidence;  and  on  another  occasion,  Lord  Abinger, 
C.  B.,  expressed  a  similar  opinion.  But  Parke,  B.,  in  a  case 
before  him,  held  that  contradictory  statements  of  a  witness 
could  be  introduced  to  impeach  his  evidence,  though  in  order 
to  lay  a  foundation  for  them,  and  to  enable  the  witness  to  ex- 
plain them,  '  a  proper  predicate  must  be  laid.  If  the  witness 
admits  the  conversation  imputed  to  him,  there  is  no  necessity 
to  give  further  evidence  of  it;  but  if  he  says  he  does  not  recol- 
lect, that  is  not  admission,  and  you  may  give  in  evidence  on 
the  other  side  to  prove  that  the  witness  did  say  what  was  im- 
puted, always  supposing  the  statement  to  be  relevant  to  the 
matter  at  issue'  ":  2  Phillipps  on  Evidence,  4th  Am.  ed.,  with 
Cowen  and  Hill's  and  Edwards's  notes,  959,  960. 

We  agree  with  Mr,  Phillipps  that  the  ruling  of  Baron  Parke 
is  the  most  sound  and  fittest  to  be  followed.  If  the  rule  were 
otherwise,  it  might  happen  that,  under  the  pretense  of  not  re- 
membering, a  witness  who  has  made  a  false  statement,  and 
knows  it  to  be  false,  would  escape  contradiction  and  exposure. 
This  particular  question  seems  rarely  to  have  come  up  in 
American  courts  whose  decisions  are  reported.  We  find,  how- 
ever, that  in  Vermont  the  rule  corresponds  with  that  adopted 
by  Baron  Parke:  Holbrook  v.  Holbrook,  80  Vt.  433.  "If  the 
witness  says  he  has  no  recollection  of  having  made  such  con- 
tradictory statements,  they  may  be  proved  ":  Payne  v.  State^ 
60  Ala.  80.     See  also  Williams  v.  State,  24  Tex.  App.  687. 


830  Levy  v.  State.  [Texas, 

The  only  other  matters  we  propose  to  discuss  are  the  com- 
plaints that  have  been  urged  to  the  charge  of  the  court  as 
given,  and  the  refusal  of  certain  requested  instructions  pro- 
pounded in  b^fealf  of  the  defendant. 

It  is  urgently  insisted  that  the  charge  upon  manslaughter 
was  erroneous,  in  that  it  restricted  "  adequate  cause  "  alone  to 
insulting  language  used  by  the  deceased  towards  or  about  the 
defendant's  mother.  Defendant  has  been  found  guilty  of  man- 
slaughter, and  in  our  opinion,  if  manslaughter  be  in  the  case 
made  by  the  facts,  it  rests  solely  upon  the  insulting  language 
of  deceased  about  or  towards  the  defendant's  mother.  De- 
fendant's language  used  at  the  instant  after  he  fired  the  fatal 
shot,  as  testified  to  by  his  witnesses  Ditto  and  Darwin,  "  I  am 
no  son  of  a  bitch,  and  my  mother  is  no  whore,"  most  clearly 
indicates  his  motive  in  and  the  cause  which  impelled  him  to 
commit  the  homicide.  Some  of  the  state's  witnesses  also  say 
that  Levy  remarked,  "  I  am  no  son  of  a  bitch  ";  "  he  can't  call 
me  a  damned  son  of  a  bitch."  If  these  latter  were,  either  of 
them,  the  cause  of  the  killing,  then  to  use  such  expression 
about  another  would  not  come  within  the  legal  meaning  of 
our  statutory  terms  "insulting  words  toward  a  female  rela- 
tive," and  would  not  be  adequate  cause  to  reduce  a  killing  to 
manslaughter:  Simmons  v.  State,  23  Tex.  App.  653;  Willson's 
Crim.  Stats.,  sec.  1022. 

It  is  objected  that  the  sixteenth  paragraph  of  the  court's 
charge  is  not  sufficiently  full.  The  court's  instruction  was: 
"  If  defendant  sought  Joiner,  and  brought  on  the  difficulty 
with  him  and  killed  him,  then  in  such  case  the  defendant 
cannot  rely  on  self-defense,  and  cannot  avail  himself  of  threats 
made  against  his  life."  It  is  insisted  that  this  instruction  is 
incomplete,  in  that  it  should  have  been  further  supplemented 
by  the  additional  converse  proposition,  that  "if  defendant 
sought  Joiner,  not  for  the  purpose  of  provoking  a  difficulty 
with  him,  but  to  ask  him  to  refrain  from  further  talking  of 
and  about  him,  or  to  retract  some  abusive  language  he  had 
used  towards  defendant,  or  for  any  other  innocent  purpose, 
and  that  Joiner,  before  any  act  done  or  word  spoken  by  de- 
fendant, made  a  hostile  demonstration  as  if  to  draw  a  weapon, 
and  defendant  then  killed  him,  that  then  defendant's  right  of 
self-defense  would  not  be  impaired  or  lost."  And  upon  the 
same  subject,  it  is  claimed  for  error  that  the  court  refused 
defendant's  second  requested  instruction,  to  the  effect  "  that 
if  defendant,  after  being  informed  of  the  vile  and  opprobrious 
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epithets  and  language  used  by  deceased  towards  him,  and  of 
the  serious  threats  to  take  his  life,  armed  himself  with  a  shot- 
gun and  sought  an  interview  with  deceased,  not  for  the  pur- 
pose of  provoking  a  difficulty  with  deceased,  and  doing  liim 
serious  bodily  harm,  or  taking  his  life,  and  that  he  only  car- 
ried the  gun  for  his  own  protection,  and  that  as  soon  as  Joiner 
saw  him  (defendant)  he  made  a  hostile  demonstration,  as  if 
to  draw  a  weapon,  and  defendant  thereupon  shot  and  killed 
him  in  his  own  necessary  self-defense,  you  will  find  defendant 
not  guilty."  In  our  opinion,  the  evidence  did  not  call  for  or 
warrant  these  additional  instructions.  They  announce  sound 
principles,  if  they  were  only  applicable  to  the  facts. 

We  have  seen  that  from  the  language  used  by  defendant 
the  instant  after  the  killing,  the  only  inference  deducible  is, 
that  he  killed  deceased  because  of  his  insulting  language  con- 
cerning his  mother.  If  that  was  the  provocation,  and  he 
sought  the  occasion,  with  the  intention  to  avenge  the  insult  by 
killing  deceased,  then  it  matters  not,  his  own  intention  being 
to  commit  a  felony,  whether  deceased  attempted  to  draw  a 
weapon  or  not,  or  whether  he  shot  to  save  himself  from  being 
killed;  the  defendant  could  not  claim  self-defense  in  such  state 
of  case,  but  his  crime  would  be,  in  either  event,  manslaughter, 
he  having  provoked  the  occasion  which  produced  the  necessity 
to  take  the  life  of  deceased. 

Did  he  seek  deceased  with  the  innocent  intention  of  in- 
ducing or  persuading  him  to  retract  his  abusive  language, 
and  did  he  carry  his  double-barreled  shotgun,  loaded  with 
deadly  buckshot,  as  a  means  of  persuasion,  or  of  protection? 
Deceased  had  sent  him  not  only  most  abusive  and  insulting 
messages,  but  had  also  said  that  he  intended  to  kill  defendant 
before  night.  Defendant  knew  his  desperate  character,  and 
that  he  was  a  man  likely  to  execute  his  threats.  He  not  only 
had  received  these  messages,  but  it  is  further  shown  in  the 
testimony  that  just  after  he  was  informed  of  them  he  was  in 
such  proximity  to  the  deceased  that  he  must  have  heard  in 
person  the  additional  revilings  and  denunciations  which  the 
enraged  man,  doubly  infuriated  by  his  drunkenness,  contin- 
ued to  breathe  forth  unceasingly.  He  can  stand  it  no  longer. 
He  goes  off  some  distance,  gets  his  trusty  shotgun,  nlready 
loaded,  comes  back,  sees  his  deadly  enemy  across  the  street, 
and  advances  towards  him  with  his  gun  ready  to  present. 
The  party  conversing  with  deceased  sees  him,  and  starts  to 
intercept,  and  begs  him  not  to  shoot.     Defendant  waves  him 
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away,  and  tells  him  to  stand  aside,  and  without  one  word  to 
deceased,  fires  upon  him.  If  his  intentions  were  peaceable,, 
and  his  mission  an  innocent  one,  why  not  apprise  deceased  of 
it?  BRpecially  so  when,  if  it  be  true,  he  saw  that  deceased^ 
mistaking  his  motives  and  purposes,  was  apparently  prepar- 
ing to  draw  a  deadly  weapon  upon  him. 

Under  these  circumstances,  can  there  be  the  slightest  doubt 
that  defendant  intentionally  provoked  the  occasion  which 
produced  the  killing?  If  so,  there  can  be  no  self-defense  ia 
his  case.  A  person  cannot  avail  himself  of  a  necessity  which 
he  has  knowingly  and  willfully  brought  upon  himself:  Will- 
son's  Crim.  Stats.,  sec.  981;  Thumm  v.  State,  24  Tex.  App, 
667;  Allen  v.  State,  24  Tex.  App.  216. 

Our  conclusion  upon  the  whole  case  is,  that  the  law  haa 
been  fairly  and  justly  administered  on  the  trial  in  the  court 
below,  and  no  reversible  error  having  been  made  to  appear  on 
the  record  before  us,  the  judgment  is  affirmed. 


Homicide  —  Uncommunicatkd  Threats.  —  As  to  the  admissibility  of  Tin- 
communicated  threats,  see  note  to  Campbell  v.  People,  61  Am.  Dec.  55-58; 
Keener  v.  State,  18  Ga.  194;  63  Am.  Dec.  269;  StaU  v.  Turpin,  77  N.  C.  473; 
24  Am.  Rep.  455.  Evidence  of  previous  uncommunicated  threats  is  admissi- 
ble in  cases  where  it  is  doubtful  who  was  the  aggressor,  as  tending  to  solve 
such  doubt:  Johnson  v.  State,  66  Miss.  189;  Bell  v.  Staie,  66  Miss.  192;  Hart 
y.  Commonwealth,  85  Ky.  77;  7  Am.  St.  Rep.  576,  and  note. 

Homicide  —  Corpus  Delicti.  —  As  to  proof  of  corpus  delicti  in  cases  of 
manslaughter,  etc.,  see  note  to  State  v.   Williams,  78  Am.  Dec.  255-257. 

Homicide — Provocation. — Words,  however  aggravating,  are  not  con- 
sidered sufficient  provocation  to  extenuate  the  killing  of  a  person,  so  as  to 
reduce  the  killing  to  manslaughter:  Commonwealth  v.  York,  9  Met.  93;  43 
Am.  Dec.  373;  Commonwealth  v.  Wehster,  5  Cnsh.  295;  52  Am.  Deo.  711; 
Steffey  v.  People,  130  111.  98;  State  v.  Elliott,  98  Mo.  151. 

Homicide  —  When  Accused  mat  not  Set  up  Plea  o»  Self-defense.  — 
The  accused  cannot  set  up  the  plea  of  self-defense  when  he  provoked  th« 
combat  in  which  it  became  necessary  to  kill  his  adversary:  Staffer  t.  States 
15  Ohio  St.  47;  86  Am.  Dec.  470;  StaU  v.  Benham,  23  Iowa,  154;  92  Am. 
Dec.  417;  State  v.  Rogers,  18  Kan.  78;  26  Am.  Rep.  754;  Gibson  v.  State,  83 
Ala.  121;  18  Am.  St.  Rep.  96,  and  note;  note  to  People  y.  Lennon,  16  Am. 
St.  Rep.  262,  263. 
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Keagan  V.  State. 

[28  Texas  Appeals,  227.] 

Criminal  Law  —  Attempt  to  Rape.  —  Indictment  charging  an  attempt  to 
commit  rape,  by  threats  alone,  is  sufficient  without  especially  alleging 
that  the  threats  were  directed  against  the  female  upou  whom  the  at- 
tempt was  made. 

Ikdictment  —  Joinder  OF  Offenses  —  Dupucitt. — Two  or  more  distinct 
ofifenses  may  be  joined  in  one  indictment  under  separate  counts  without 
its  being  open  to  the  objection  of  duplicity,  which  occurs  when  two  or 
more  distinct  crimes  are  joined  in  one  count. 

New  Trial.  —  Absknce  of  Witness  who  has  been  summoned  by  attachment 
to  appear  at  the  trial  is  not,  after  conviction,  ground  for  a  new  trial.  It 
is  only  ground  for  continuance. 

Kew  Trial  on  GRoaND  of  Newly  Discovered  Evidence  will  be  denied, 
when  the  record  clearly  shows  that  the  evidence  was  accessible  upon  the 
trial  by  the  exercise  of  due  diligence. 

Criminal  Law  —  Attempt  to  Rape.  — Specific  Intent  to  rape  is  an  abso- 
lutely essential  ingredient  to  an  attempt  to  rape,  and  must  accompany 
the  means  used  to  effect  the  crime. 

Criminal  Law  —  Attempt  to  Rape  —  Drunkenness  Depriving  Accused 
or  Intent.  —  A  specific  intent  to  rape  must  accompany  the  means  used 
to  effect  an  attempt  to  rape,  and  if  the  prisoner's  mental  faculties  were 
BO  overcome  by  intoxication  at  the  time  of  the  attempt  that  he  was  not 
conscious  of  what  he  was  doing,  or  if  his  actions  and  the  means  used 
were  naturally  calculated  to  effect  his  purpose,  still  if,  from  intoxication, 
he  had  not  sufficient  capacity  to  entertain  the  intent,  such  intent  cannot 
be  inferred  from  his  acts.  If,  however,  he  retained  sufficient  mentsd 
capacity  to  know  what  he  was  doing,  and  why  he  was  doing  it,  then  the 
attempt  to  rape  may  be  inferred  from  his  acts,  the  same  as  if  he  were 
sober. 

Goodrich  and  ClarJcson,  and  W.  Shelton,  for  the  appellant. 
W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

Hurt,  J.     This  is  a  conviction  for  an  attempt  to  rape. 

There  are  two  counts  in  the  indictment.  The  first  charges 
an  assault  with  the  intent  to  commit  rape.  The  second  charges 
an  attempt  to  commit  rape.  The  first  is  sufficient  for  an 
assault  with  intent  to  commit  rape.  Is  the  second  count 
sufficient  for  an  attempt  to  rape?  Counsel  for  appellant 
contends  that  it  is  not,  the  objection  being  that  as  this  count 
charges  that  the  rape  was  attempted  alone  by  threats,  it 
should  have  been  alleged  that  the  threats  were  directed 
againt  the  person  of  the  prosecutrix.  This  is  not  necessary: 
See  definition  of  rape,  Pen.  Code,  art.  528.  And  further, 
the  court  must  give  in  charge  article  530  of  the  Penal  Code, 
defining  the  threat  required  by  the  statute. 

It  is  urged  by  counsel  for  appellant  that  only  under  an  in- 
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dictment  for  rape  can  the  accused  be  convicted  of  an  attempt 
to  rape.  We  hold  to  the  contrary:  Melton  v.  State^  24  Tex. 
App.  aB4. 

There  is  no  duplicity  in  the  indictment.  This  objection  to 
an  indictment  applies  when  two  or  more  distinct  ofifenses  are 
joined  in  one  count.  Two  or  more  distinct  offenses  may,  un- 
der proper  circumstances,  be  joined  in  one  indictment.  This, 
however,  must  ordinarily  be  done  in  separate  counts.  In  this 
case  we  have  two  counts,  —  one  for  an  assault  with  intent  to 
rape,  and  the  other  for  the  attempt. 

It  appears  from  the  record  that  one  Felix  Diaz  had  been  in 
attendance  upon  the  court  at  the  trial  term  as  a  witness  for 
the  defendant,  in  obedience  to  a  subpoena,  until  August  Ist. 
Neither  the  witnesses  for  the  state  nor  defendant  being  pres- 
ent, an  attachment  was  issued  and  executed  on  the  second 
day  of  August.  When  the  parties  were  called  upon  to  an- 
nounce, the  sheriff  stated  to  counsel  for  defendant  that  Diaz 
had  been  attached,  and  would  be  in  attendance  upon  the  court. 
Counsel  for  defendant,  believing  this  to  be  true,  announced 
ready  for  trial.  Diaz  did  not  attend,  and  defendant,  being 
convicted,  brings  forward  this  matter  as  a  ground  for  new  trial, 
stating  in  the  motion  the  facts  expected  to  be  proved  by  Diaz. 

Conceding  for  the  argument  the  materiality  of  the  facts, 
Btill  the  court  did  not  err  in  refusing  a  new  trial  upon  this 
ground,  because  at  some  time  before  the  evidence  was  con- 
cluded the  appellant  discovered  that  Diaz  was  not  present,  if 
in  fact  he  needed  him.  Now,  under  this  state  of  case  it  was 
the  duty  of  appellant  to  move  to  withdraw  his  announcement, 
and  to  continue  or  postpone  the  case,  setting  out  in  his  motion 
all  the  facts  as  well  as  the  testimony  expected  from  Diaz. 
This  rule  of  practice  is  well  settled. 

The  motion  for  new  trial  relied  upon  testimony  discovered 
after  the  trial.  From  an  inspection  of  the  record  it  clearly 
appears  that  this  testimony  could  have  been  ascertained,  if 
indeed  the  appellant  was  not  aware  of  the  facts  himself.  He 
had  visited  the  house  in  compay  with  Diaz,  knew  its  character 
and  its  occupants,  and  could  have  procured  the  attendance  of 
several  witnesses  who  would  have  testified  to  all  the  facta 
stated  in  the  affidavits  filed  in  support  of  his  motion. 

There  is  very  cogent  testimoay  tending  to  show  that  appel- 
lant was  very  drunk  at  the  time  he  made  the  attempt.  The 
court  gave  in  charge  to  the  jury  the  statute  relating  to  drunken- 
ness, which  reads:  "  Neither  intoxication,  nor  temporary  insan- 
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ity  of  mind  produced  by  voluntary  recent  use  of  ardent  spirits, 
shall  constitute  any  excuse  in  this  state  for  the  commission  of 
crime,  nor  shall  Intoxication  mitigate  either  the  degree  or  the 
penalty  of  crime;  but  evidence  of  temporary  insanity  produced 
by  such  use  of  ardent  spirits  may  be  introduced  by  the  defend- 
ant in  any  criminal  prosecution  in  mitigation  of  the  penalty  at- 
tached to  the  offense  for  which  he  is  being  tried,  and  in  cases 
of  murder,  for  the  purpose  of  determining  the  degree  of  mur- 
der of  which  the  defendant  may  be  found  guilty":  Pen.  Code, 
art.  40  a;  Willson's  Crim.  Stats.,  sec.  92. 

Appellant  requested  the  following  charge:  "The  jury  may 
take  into  consideration  the  evidence  before  them  as  to  the 
drunkenness  of  the  defendant  at  the  time  of  the  assault  (if  any 
was  made)  in  determining  whether  the  defendant  had,  at  the 
time,  the  specific  intent  to  commit  the  offense  of  rape  as  that 
offense  is  defined  in  the  charge  of  the  court."  This  requested 
instruction  was  refused,  and  the  defendant  excepted. 

Let  us  return  to  article  40  a.  It  is  seen  that  neither  insanity 
nor  intoxication  produced  by  the  voluntary  recent  use  of  ar- 
dent spirits  shall  be  an  excuse  for  crime.  This  is  the  com- 
mon law,  and  the  law  of  common  sense.  Acts  may  be  excused, 
but  there  can,  in  the  very  nature  of  things,  be  no  excuse  for 
crime.  For  if  indeed  appellant  attempted  to  rape  Mrs. 
Regian,  in  morals  as  in  law,  there  is  no  excuse. 

But  it  may  be  contended  that  the  statute  means  that  proof  of 
insanity  or  intoxication  so  produced  shall  not  be  used  to  nega- 
tive—  disprove  —  the  specific  intent  to  ravish.  The  specific 
intent  to  rape  must  accompany  the  means  used  to  effect  the 
rape.  The  intent  is  an  absolutely  essential  ingredient  of  the 
offense,  without  which,  though  the  means  may  have  been 
used,  there  can  be  no  attempt  to  rape.  Now,  then,  has  the 
legislature  eliminated  this  ingredient  in  all  cases  in  which 
the  defendant  is  temporarily  insane  from  the  use  of  ardent 
spirits,  —  insane  or  so  drunk  from  the  voluntary  recent  use  of 
ardent  spirits  as  to  be  incapable  of  forming  the  intent?  If  so, 
then  the  offense  is  complete  without  the  specific  intent,  such 
insanity  or  drunkenness  being  substituted  for  the  intent.  We 
will  not  believe  this  to  be  the  intention  of  the  legislature  until 
it  is  expressed  in  plain  and  unquestionable  language. 

This  we  deem  a  correct  rule,  and  it  is  well  settled  that  if 
the  offense  consists  of  an  act  combined  with  a  particular  in- 
tent, it  is  as  necessary  to  prove  the  intent  as  to  prove  the  act, 
and  the  intent  must  be  found  by  the  jury  as  matter  of  fact. 
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before  a  conviction  can  be  had.  Especially  is  this  so  when 
the  offense,  consisting  of  the  act  and  the  intent,  constitutes,  as 
in  this  case,  an  attempt  to  commit  a  higher  offense  than  that 
charged.  "And  as  the  particular  intent  charged  must  be 
proved  to  the  satisfaction  of  the  jury  (beyond  a  reasonable 
doubt),  no  intent  in  law,  nor  mere  legal  presumption,  differ- 
ing from  the  intent  in  fact,  will  be  allowed  to  supply  the  place 
of  the  latter":  Roberts  v.  People,  19  Mich.  402;  Rex  v.  ThomaSy 
1  East  P.  C.  417;  1  Leach,  330;  Rex  v.  Holt,  7  Car.  &  P.  518; 
Cruses^s  Case,  8  Car.  &  P.  541;  Rex  v.  Jones,  9  Car.  &  P.  258; 
Regina  v.  Ryan,  2  Moody  &  R.  213;  Ogletree  v.  State,  28 
Ala.  693;  Maker  v.  People,  10  Mich.  212;  81  Am.  Dec.  781; 
People  V.  Scott,  6  Mich.  296;  Loza  v.  State,  1  Tex.  App.  488; 
28  Am.  Rep.  416.  Our  statute  above  quoted  declares  that 
intoxication  shall  be  no  excuse  for  crime,  etc.  If  a  crime  has 
not  been  committed,  the  statute  is  inapplicable.  No  excuse  is 
needed  until  a  crime  has  been  committed. 

Now,  as  bearing  upon  the  question  as  to  whether  the  attempt 
was  committed  with  the  intent  to  ravish,  it  was  material  to 
inquire  whether  the  defendant's  mental  faculties  were  so  far 
overcome  by  the  effects  of  intoxication  as  to  render  him  in- 
capable of  entertaining  the  intent,  and  for  this  purpose  it  was 
the  right  and  duty  of  the  jury  to  take  into  consideration  the 
nature  and  circumstances  of  the  attempt,  the  actions,  conduct, 
and  demeanor  of  the  defendant,  his  declarations  before,  at  the 
time  of,  and  after  the  attempt,  and  especially  to  consider  the 
nature  of  the  attempt,  and  what  degree  of  mental  capacity 
was  necessary  to  enable  him  to  entertain  the  intent  to  rape. 

The  question  we  are  considering  relates  solely  to  the  ca- 
pacity of  the  defendant  to  entertain  the  particular  intent. 
It  is  a  question  rather  of  the  exercise  of  the  will  than  of 
reasoning  powers,  and  as  matter  of  law,  the  jury  should  have 
been  instructed  that  if  defendant's  mental  faculties  were  so  far 
overcome  by  intoxication  that  he  was  not  conscious  of  what 
he  was  doing,  or  that  if  his  actions  and  the  means  used  were 
naturally  adapted  or  calculated  to  effect  his  purpose,  still,  if 
he  had  not  sufficient  capacity  to  entertain  the  intent  to  ravish 
Mrs.  Regian,  in  that  event  they  should  not  infer  that  intent 
from  his  acts.  But  if  he  knew  what  he  was  doing,  and  why 
he  was  doing  it,  and  his  actions  and  the  means  used  were 
naturally  adapted  or  calculated  to  effect  his  purpose,  then  the 
attempt  to  rape  might  be  inferred  from  his  acts  in  the  same 
manner  as  if  he  were  sober. 
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Appellant  is  not  to  be  held  responsible  for  the  intent  if  he 
was  too  drunk  for  a  conscious  exercise  of  the  will  to  the  par- 
ticular end;  or  in  other  words,  too  drunk  to  entertain  the 
intent,  and  did  not  entertain  it  in  fact.  If  he  did  in  fact 
entertain  it,  though  but  for  the  intoxication  he  would  not  have 
done  80,  he  is  responsible  for  the  intent  as  well  as  for  the  acts. 

We  are  of  the  opinion  that  the  requested  instructions  should 
have  been  given. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Drunkenness  as  an  Excuse  for  Crime  :  See  note  to  Flanigan  ▼.  Peo- 
ple, 40  Am.  Bep.  560-570;  Walker  v.  State,  85  Ala.  7;  7  Am.  St.  Rep.  17, 
and  note  collecting  cases  upon  the  question  of  when  dmnkenness  lessens  ac- 
countability for  crime.  The  general  rule  is,  that  drunkenness  is  no  excuse 
for  crime:  State  v.  Sho7e8,  31  W.  Va.  491;  13  Am.  St.  Rep.  875;  but  it  ia 
erroneous  to  instruct  the  jury  that  "drunkenness  can  never  be  received  as  a 
ground  to  excuse  or  palliate  a  crime, "  because  when  and  how  far  drunken- 
ness may  excuse  or  palliate  depends  upon  its  degree  and  its  effect  upon  the 
mind:  Oolliher  v.  Commonwealth,  2  Duvall,  16i,  87  Am.  Dec.  493.  Drunken- 
ness may  incapacitate  one  from  entertaining  a  felonious  intent:  Lasa  v.  State, 
1  Tex.  App.  488;  28  Am.  Rep.  416,  and  foot-note;  Wood  v.  State,  34  Ark. 
341;  36  Am.  Rep.  13.  In  StaU  v.  Carter,  98  Mo.  177,  it  was  decided  that 
voluntary  drunkenness  could  never  excuse  or  even  mitigate  a  crime  commit- 
ted under  its  influence;  but  in  Engelhardt  v.  State,  88  Ala.  100,  tlie  rule  ia 
laid  down  that  where  the  question  of  malice  or  intent  is  involved,  the  fact  of 
'drunkenness  is  admissible  to  reduce  the  grade  of  the  offense;  to  the  same 
«ffect  is  Buddiannon  t.  Commomcealth,  86  Ky.  110;  People  y.  Mui-ray,  72 
Mich.  10. 

Joinder  or  Offenses  in  One  Indictment.  —  While  an  indictment  which 
charges  two  or  more  offenses  in  one  count  is  bad  for  duplicity:  Ben  v.  State, 
22  Ala.  9,  58  Am.  Dec.  234,  and  note;  yet  several  offenses  charged  in  sepa* 
rate  counts  may  be  joined  in  one  indictment:  Not^to  Ben  ▼.  Staie^  58  Am, 
Dec  247. 


Harris  v.  State. 

[28  Texas  Appeals,  308] 

<7biminal  Law  —  Infanticide.  —  To  warrant  the  conviction  of  a  mother  of 
infanticide,  it  must  be  proved  that  the  child  was  born  alive;  that  it  had 
an  existence  independent  of  its  mother;  and  that  afterwards  its  life  was 
destroyed  by  her  act,  agency,  or  procurement. 

Criminal  Law  —  Corpus  Delicti  —  Confessions.  —  The  corpus  delicti  con- 
sists not  merely  of  an  objective  crime,  but  also  of  defendant's  agency  in 
the  crime;  and  unless  it  is  proved  in  both  these  respects,  a  confession  by 
the  defendant  is  not  of  itself  enough  to  sustain  a  conviction.  The  confes- 
sion must  be  corroborated.     This  may  be  done  by  circumstaucial  evidence. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 
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White,  P.  J.  Appellant  has  been  convicted  of  the  murder 
of  her  infant  babe,  and  her  punishment  has  been  assessed  at  a 
life  term  in  the  penitentiary. 

We  are  of  opinion  that  the  evidence  establishing  the  corpus 
delicti  is  not  sufficient  to  sustain  the  judgment,  in  so  far  as  the 
same  is  made  to  appear  in  the  record  here  before  us.  To 
warrant  a  conviction,  it  was  necessary  for  the  state  to  prove 
that  the  child  was  born  alive;  that  it  had  an  existence  inde- 
pendent of  the  mother;  and  that  afterwards  its  life  was  de- 
stroyed by  the  act,  agency,  or  procurement  of  its  mother,  this 
defendant:  Wallace  v.  State,  7  Tex,  App.  570;  10  Tex.  App. 
255;  Sheppard  v.  State,  17  Tex.  App.  74. 

Defendant  confessed  that  the  child  was  born  on  Sunday 
night;  that  it  was  born  alive;  that  she  put  it  into  Dr.  Bald- 
win's spring,  and  that  it  was  alive  when  she  put  it  in  the 
spring.  The  child  was  found  the  following  Wednesday. 
Now,  if  the  defendant's  confessions  were  sufficient  by  them- 
selves, perhaps  we  might  hold  that  the  corpus  delicti  had  been 
sufficiently  proved.  These,  however,  in  and  of  themselves, 
are  not  sufficient.  The  corpus  delicti  consists  not  merely  of 
an  objective  crime,  but  of  the  defendant's  agency  of  tne  crime; 
and  it  is  well  settled  that  unless  the  corpus  delicti  in  both 
these  respects  is  proved,  a  confession  is  not,  by  itself,  enough 
to  sustain  a  conviction.  It  must  be  corroborated.  This  can 
seldom  be  done  by  direct  or  positive  testimony,  but  it  may  as 
well  be  shown  by  circumstantial  evidence:  Willard  v.  State, 
27  Tex.  App.  386. 

Now,  what  was  the  corroboration  in  this  case?  The  doctor 
who  testified  as  an  expert  says:  "I  cannot  say  positively 
whether  the  child  was  ever  alive,  or  whether  it  had  ever 
breathed."  He  dissected  the  child's  head,  and  found  that  the 
skull  had  not  been  fractured.  He  took  out  the  lung  and  applied 
the  hydrostatic  test  and  found  air  in  it,  the  usually  accepted 
test  that  it  had  breathed.  This  was  sufficient  corroboration 
as  to  the  fact  that  the  child  was  born  alive.  Concede  that 
the  child  had  been  born  alive.  Was  it  killed,  or  was  it 
drowned?  Evidently  the  doctor  does  not  think  it  was  killed 
by  violence.  As  to  the  chances  and  probabilities  that  it  had 
been  drowned,  he  does  not  say  one  word.  Why  did  not  he 
make  an  examination,  and  give  his  opinion  as  to  the  fact 
of  drowning?  What  evidence  of  drowning  is  there  outside 
the  confession?  Was  the  child  found  in  Dr.  Baldwin's  spring? 
If  so,  who  found   it  there,  and   under   what  circumstances? 
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Was  Dr.  Baldwin's  spring  of  sufficient  depth  to  drown  the 
child?  Was  the  spring  in  a  public  or  secluded  place?  All 
these  facts  might  have  been  testified  to,  and  yet  the  record 
contains  no  such  evidence.  The  first  it  discloses  of  the  body 
is,  that  somebody  had  found  it,  and  it  was  under  a  box  near 
the  spring.     Who  found  it  in  and  took  it  out  of  the  spring? 

Before  we  are  asked  to  sanction  so  serious  a  verdict  and 
judgment,  even  on  the  confession  of  a  defendant,  there  ought 
to  be  furnished  us  some  circumstances  tending  to  corroborate 
that  confession,  since  the  law  will  not  permit  a  conviction  to 
stand  alone  upon  the  confession. 

In  this  case,  because  the  evidence  is  insufficient  to  establish 
the  corpus  delicti,  the  judgment  is  reversed,  and  the  cause  is 
remanded.  

Corpus  Delictti  —  Confessions.  —  The  confessions  of  an  accnsed,  when 
the  corpus  delicti  is  not  proved  by  other  testimony,  are  insufficient  to  warrant 
a  conviction  of  a  felony:  MaUhewa  ▼.  StaUy  55  Ala.  187;  28  Am.  Eep.  698; 
8taU  V.  Oerman,  54  Mo.  526;  14  Am.  Kep.  481,  and  note;  note  to  State  ▼. 
WiUiams,  78  Am.  Dec.  254,  255. 


Jackson  v.  State. 

[28  TZXAS  Appbals,  870.] 

CknaNAL  Law  —  Bdroi.abt.  — Possession  or  Stolen  Goods,  without  other 
evidence  of  guilt,  is  not  prima  fade  evidence  of  burglary;  but  where 
goods  have  been  taken  by  a  burglar,  and  are  immediately,  or  soon  after, 
found  in  the  actual  and  exclusive  possession  of  a  person  who  gives  a  false 
accoant  or  refuses  to  give  any  account  of  the  manner  in  which  the  goods 
came  into  his  possession,  proof  of  such  possession  and  guilty  conduct  will 
sustain  the  inference,  not  only  that  he  stole  the  goods,  but  that  he  also 
made  use  of  the  means  by  which  access  to  them  was  obtained. 

Okihinal  Law  —  Burglary.  —  Possession  of  recently  stolen  property,  to 
warrant  an  inference  of  guilt  of  burglary,  must  be  personal  and  excln* 
sive,  unexplained,  and  must  involve  a  distinct  and  conscious  assertion  of 
property  by  the  accused. 

Ckiuinal  Law  —  Burglary— Evidence.  —  Where  a  conspiracy  between 
two  to  commit  a  burglary  is  established,  evidence  of  the  finding  of  the 
fruits  of  the  crime  at  the  house  of  either  of  the  conspirators  subsequently 
to  the  burglary,  and  what  transpired  at  the  time,  is  admissible  and  legit- 
imate as  tending  to  connect  the  conspirator  on  trial  with  the  crime, 
although  neither  of  them  was  present  when  such  fruits  of  the  burglary 
were  found. 

Criminal  Law  —  Burglary  — Rioht  of  Jury  to  Inspect  Evidenck  of 
Cbiuk.  —  Where  the  evidence  concerning  the  identity  of  a  sack  found  in 
the  house  of  the  accused,  as  one  of  the  sacks  stolen  at  the  time  of  the 
burglary,  is  conflicting,  the  jury  is  entitled  to  a  personal  inspection  of  the 
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sack  in  the  presence  of  the  court,  counsel,  and  parties.     In  such  casa 
the  jury  is  not  entitled  to  an  inspection  after  they  retire  from  the  court- 
room. 
Criminal  Law  —  Evidence.  —  All  materials  in  any  way  part  of  the  res  gesUm 
may  be  produced  as  evidence  on  the  triaU 

J.  M.  Richards  and  G.  A.  McCall,  for  the  appellant. 
W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  This  is  the  second  appeal  in  this  case.  On 
the  former  appeal  the  judgment  was  reversed,  and  the  cause 
remanded,  on  account  of  certain  defects  in  the  charge  of  the 
court,  which  were  pointed  out:  Jackson  v.  State,  28  Tex.  App. 
143. 

On  the  second  trial,  the  learned  judge  corrected  his  former 
charge  in  these  particulars,  and  although  several  objections 
are  again  strenuously  urged  to  the  charge,  we  will,  without 
discussing  them,  say  that  in  our  opinion  they  are  not  well 
taken,  and  that  the  charge  as  now  presented  is  a  sufficient 
exposition  of  the  law  applicable  to  the  facts.  But  one  special 
instruction  was  asked  by  the  defendant,  in  addition  to  the 
general  charge,  and  it  was  given. 

Appellant  has  been  tried  for  and  convicted  of  burglary.  A 
strong  criminative  fact  against  him  was  the  finding  in  his 
house,  a  few  days  after  the  burglary,  one  of  the  seamless  sacks 
identified  by  the  state's  witnesses  as  one  of  the  sacks  contain- 
ing the  wheat  stolen  from  the  burglarized  house.  The  bur- 
glary was  committed  on  the  night  of  August  20th,  and  the 
sack  was  found  in  defendant's  house  on  the  28th  of  August, 
following,  or  seven  days  afterwards.  At  the  time  it  was  found, 
defendant  had  been  arrested,  and  was  in  jail.  He  has  never 
attempted  to  explain  his  possession  of  the  sack.  His  wife 
stated  that  it  was  his,  defendant's,  that  he  had  had  it  for  sev- 
eral months,  and  that  he  had  brought  it  home  filled  with 
peaches,  from  Edwards's  place,  while  he  was  working  at 
Edwards's. 

Had  this  been  the  only  criminative  or  inculpatory  fact 
against  the  defendant,  there  might  have  been  some  question 
as  to  the  sufficiency  of  the  evidence  to  support  a  conviction  for 
burglary. 

*'  Mere  possession  of  goods  stolen,  without  other  evidence  of 
guilt,  is  not  to  be  regarded  as  prima  facie  evidence  of  burglary. 
But  where  goods  have  been  feloniously  taken  by  means  of  a 
burglary,  and  they  are  immediately  or  soon  after  found  in  the 
actual  and  exclusive  possession  of  a  person  who  gives  a  false 
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account  or  refuses  to  give  any  account  of  the  manner  in  which 
the  goods  came  into  his  possession,  proof  of  such  possession 
and  guilty  conduct  may  sustain  the  inference,  not  only  that 
he  stole  the  goods,  but  that  he  made  use  of  the  means  by  which 
access  to  them  was  obtained.  There  should  be  some  evidence 
of  guilty  conduct  besides  the  bare  possession  of  the  stolen 
property,  before  the  presumption  of  burglary  is  superadded  to 
that  of  the  larceny  ":  Wharton's  Crim.  Law,  8th  ed.,  sec.  813; 
Wharton's  Crim.  Ev.,  9th  ed.,  sec.  736;  2  Am.  &  Eng.  Ency. 
of  Law,  694. 

In  Georgia,  and  perhaps  in  some  of  the  other  states,  it  is 
held  that  recent  possession,  by  a  person  who  is  unable  to  ac- 
count for  his  possession,  raises  a  presumption  of  guilt,  and 
would  authorize  the  jury  to  find  a  verdict  of  guilty:  Lundy  v. 
State,  71  Ga.  360. 

W^ith  us,  the  rule  is  the  same  as  in  theft;  that  is,  that  "  to 
warrant  an  inference  of  guilt  of  theft  from  the  circumstance  of 
possession  of  recently  stolen  property,  such  possession  must 
be  personal  and  exclusive,  must  be  unexplained,  and  must  in- 
volve a  distinct  and  conscious  assertion  of  property  by  the 
defendant":  Field  v.  State,  24  Tex.  App.  422;  citing  Willson's 
Crim.  Stats.,  sec.  1299;  Morgan  v.  State,  25  Tex.  App.  513; 
Jackson  v.  State,  28  Tex.  App.  143.  And  this  seems  to.be  the 
rule  in  Alabama:   White  v.  State,  72  Ala.  195. 

In  this  case,  defendant  did  not  explain  nor  attempt  to  ex- 
plain his  possession,  though  his  wife  did,  or  attempted  to  do 
«o  for  him.  What  are  the  other  inculpatory  and  criminative 
facts? 

One  Kilby,  a  brother-in-law  of  defendant,  was  implicated 
in  the  burglary,  and  the  evidence  of  Kilby's  guilt,  as  shown 
by  the  record,  is,  to  our  minds,  overwhelming.  Defendant 
was  staying  at  Kilby's  house.  He  had  previously  worked  at 
Edwards's  place  during  the  harvest,  and  knew  the  premises. 
At  sundown  on  the  evening  of  the  20th  of  August  he  was  seen 
in  an  empty  two-horse  wagon  with  Kilby,  going  in  the  direc- 
tion of  Edwards's.  The  next  morning,  at  sunrise,  Kilby  and 
another  party  are  at  the  mill,  where  Kilby  sells  the  stolen 
wheat,  and  takes  in  part  pay  a  hundred-pound  sack  of  flour. 
The  purchaser  does  not  know  or  identify  defendant  as  the 
man  who  was  with  Kilby,  but  several  witnesses  met  Kilby 
and  Jackson,  this  defendant,  as  they  were  returning  from 
Weatherford,  between  nine  and  ten,  a.  m.,  after  the  sale  of  the 
wheat,  iu  a  two-horse  wagon;  and  one  testifies  that  he  saw  the 
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sack  of  flour  in  the  wagon,  and  that  Kilby  told  him  they  were 
going  to  have  biscuits,  and  asked  him  to  come  over  and  see 
him.  These  witnesses  knew  Jackson,  this  defendant,  and 
identified  him  as  the  party  with  Kilby.  In  addition  to  these 
facts,  one  of  the  seamless  sacks  which  contained  a  part  of  the 
wheat  stolen  from  the  burglarized  house  was,  as  we  have  seen, 
found  at  defendant's  house.  This  sack  was  fully  and  com- 
pletely identified  by  the  alleged  owners,  and  other  witnesses 
for  the  state.  We  think  the  evidence  amply  sufficient  to  show 
a  conspiracy,  and  acting  together  as  principals,  by  Kilby  and 
defendant  in  the  criminal  enterprise,  and  to  warrant  the  infer- 
ence that  defendant  was  a  party  to  and  guilty  of  the  burglary. 

But  it  is  insisted  that  the  court  erred  in  allowing  evidence 
to  go  to  the  jury  of  the  finding  of  the  sack  and  what  trans- 
pired at  the  time,  the  defendant  not  being  present.  This  evi- 
dence was  admissible  and  legitimate  as  a  circumstance 
tending  to  connect  defendant  with  the  burglary,  the  sack 
being  one  of  the  fruits  of  the  crime:  Burrill  on  Circumstantial 
Evidence,  445,  447. 

For  the  same  reason  it  is  objected  that  the  court  erred  in 
allowing  evidence  of  the  finding  of  some  of  the  stolen  sacks 
at  the  house  of  Kilby  several  days  after  the  commission  of  the 
burglary,  when  neither  Kilby  nor  defendant  were  present, 
and  the  additional  objection  urged  to  this  evidence  is,  that 
the  sacks  were  found  after  the  conspiracy  (if  any  had  ever 
existed  between  defendant  and  Kilby)  had  been  consum- 
mated, and  that  no  act  or  fact  connecting  Kilby  with  the 
crime,  done  or  ascertained  after  consummation  of  the  con- 
spiracy, could  be  used  as  evidence  against  or  affecting  this 
defendant.  As  stated  above,  the  evidence,  in  our  opinion, 
amply  established  the  conspiracy  and  acting  together  of  the 
parties  in  the  crime.  The  sacks  found  at  Kilby's  were  fruits 
of  the  crime,  and  "any  fact  or  circumstance  which  would  tend 
to  prove  the  guilt  of  the  co-defendant  would  also  tend  to  prove 
the  guilt  of  the  defendant,  and  would  be  admissible  against 
him  ":  Pierson  v.  State,  18  Tex.  App.  524. 

But  again,  on  the  trial,  the  sack  found  at  defendant's  house 
was  claimed  by  several  witnesses  to  be  marked  with  the 
initials  of  Edwards's  name,  viz.,  "N.  G.  E.,"  and  "W.'F.'r.'D.,'' 
—  an  abbreviation  for  the  town  of  Weatherford;  and  the  let- 
ter "E,"  on  the  edge  of  the  mouth  of  the  sack,  was  claimed  to 
have  been  worked  with  thread  by  Mrs.  Edwards.  Edwards 
testified  that  when  he  purchased  the  sacks  in  Dallas  they 
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were  full  of  corn,  and  that  the  party  from  whom  he  purchased 
them  marked  his  (Edwards's)  initials  and  the  abbreviation 
of  Weatherford  with  lampblack  upon  them.  It  was  proved 
that  after  the  sack  was  found  at  Jackson's,  his  wife,  Mrs. 
Jackson,  had  washed  it  and  almost  obliterated  these  letters 
in  lampblack;  and  Varner,  the  constable,  testified  that  when  he 
found  the  sack  at  Jackson's,  he  saw  the  letter  "E"  in  thread 
near  the  mouth,  and  commenced  picking  it  out  with  his  knife, 
when  he  was  stopped  by  Moreland,  who  also  testified  to  the 
same  fact.  On  the  trial,  the  witnesses  Edwards  and  two  or 
more  other  state's  witnesses  examined  the  sack,  and  swore 
that  they  could  still  see  these  initials  and  marks  upon  the 
sack.  Defendant  had  the  sack  put  in  the  hands  of  other 
witnesses,  who  examined  it  carefully,  and  they  swore  they 
could  see  no  letters,  or  anything  like  letters,  upon  it. 

The  prosecution  then  proposed  to  let  the  jury  examine  and 
inspect  it  for  themselves,  and  this  the  court  permitted,  over 
defendant's  objections.  It  is  insisted  that  "there  was  an 
irreconcilable  conflict  in  the  evidence  as  to  the  marks  on  the 
sack,  and  that  the  jury  ought  to  have  decided  the  same  on 
the  evidence  of  the  witnesses,  and  not  from  a  personal  exam- 
ination and  inspection  by  the  jury  themselves."  The  testi- 
mony of  the  witnesses  concerning  the  sack  was  all  before  the 
court,  and  in  the  presence  of  the  jury,  and  was  heard  by  them. 
The  sack  itself  was  before  them  when  the  witnesses  were  tes- 
tifying about  it. 

This  is  not  like  the  case  of  "a  view"  by  the  jury  when 
neither  the  court  nor  the  parties  are  present,  and  which  pro- 
ceeding would  be  illegal,  and  might  be  prejudicial  to  the  rights 
of  a  defendant:  Smith  v.  State,  42  Tex.  444.  On  the  contrary, 
ev^y thing  about  and  concerning  the  matter  transpired  in  the 
court,  at  the  trial,  and  in  the  presence  and  hearing  of  court, 
counsel,  parties,  and  jury.  They  all  saw  and  heard  what  the 
witnesses  had  to  say,  and  the  parties  fully  examined  and 
cross-examined  them  in  connection  with  the  sack,  which  was 
exhibited,  examined,  and  inspected  by  the  witnesses  when 
testifying. 

This  identical  question  came  up  in  Wynne  v.  State,  56  Ga. 
114,  when  there  was  a  conflict  between  witnesses  as  to  the 
physical  appearance  of  a  pistol  and  cartridges  used  in  the 
difiiculty  about  which  the  trial  was  being  had.  The  court 
eay:  "  We  think  the  court  should  have  permitted  the  jury  to 
have  and  inspect  the  pistol We  can  see  no  objection 
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to  the  pistol  being  exhibited  to  the  jury,  and  inspected  by 
them." 

All  materials  in  any  way  part  of  the  res  gestas  may  be  pro- 
duced as  evidence  on  the  trial:  Wharton's  Grim.  Ev.,  9th  ed., 
sec.  312,  and  note;  McDonel  v.  State,  90  Ind.  320;  Hart  v. 
State,  15  Tex.  App.  203;  49  Am.  Rep.  188;  Levy  v.  State,  28 
Tex.  App.  209;  ante,  p.  826. 

Mr.  Wharton  says:  "As  we  have  seen,  it  is  one  of  the  neces- 
sary incidents  of  bringing  into  court  instruments  by  which 
an  act  is  alleged  to  have  been  done  that  such  instruments 
should  be  tested  in  open  court.  It  is  only  where  this  is  done 
by  the  jury  after  they  retire,  when  parties  have  no  opportunity 
of  revising  the  process,  that  objection  can  be  made.  When 
the  process  is  conducted  openly,  as  part  of  the  trial  of  the 
case,  it  is  a  valuable  auxiliary  in  the  discovery  of  the  truth  ": 
Wharton's  Grim.  Ev.,  9th  ed.,  sec.  314,  and  note. 

Under  the  circumstances  exhibited  in  the  bill  of  exceptions, 
we  see  no  error  in  allowing  the  jury  to  examine  and  inspect 
the  sack  for  themselves.  We  think  it  was  legitimate  to  per- 
mit them  to  do  so,  in  order  that  they  might,  with  the  sack 
before  them,  see  and  determine  the  conflict  in  the  evidence 
concerning  the  marks,  letters,  and  figures  upon  it. 

We  have  examined  this  record  maturely  in  the  light  of  the 
able  brief  and  oral  argument  of  counsel  for  appellant,  and 
have  been  unable  to  find  any  error  of  suflBcient  importance  to 
demand  or  require  of  us  a  reversal  of  the  judgment,  and  it  is 
therefore  affirmed. 


On  thb  nR.sT  appbal  in  this  case,  Jadtaon  r.  Stale,  28  Tex.  App.  143, 
the  judgment  was  reversed,  and  the  cause  remanded  for  a  new  trial  for  the 
failure  of  the  trial  court  to  give  proper  instructions.  The  court  said:  "It 
was  proved  that  one  of  the  sacks  stolen  at  the  time  of  the  burglary  was 
recently  thereafter  found  in  defendant's  house.  This  evidence  having  beea 
admitted,  it  was  the  duty  of  the  court  to  instruct  the  jury,  as  a  part  of  the 
law  of  the  case,  that  to  warrant  an  inference  of  guilt  from  the  circumstance 
of  possession  of  recently  stolen  property,  such  possession  must  be  personal 
Jind  exclusive,  must  be  unexplained,  and  must  involve  a  distinct  and  con* 
Bcious  assertion  of  property  by  the  defendant:  Field  v.  State,  24  Tex.  App. 
422.  No  such  instruction  was  given.  Again,  it  was  proved  that  some  of  the 
«tolen  sacks  were  found  in  the  house  of  one  Kilby,  recently  after  the  bur- 
glary. With  respect  to  this  testimony,  the  court  should  have  instructed 
the  jury  that  it  could  not  be  considered  against  the  defendant,  unless  it  was 
further  proved  that  said  Kilby  and  the  defendant  acted  together  in  the  com- 
mission of  the  burglary:  Piersan  v.  State,  18  Tex.  App.  524;  and  not  then, 
unless  it  was  shown  that  Kilby  had  personal  and  exclusive  possession  of  said 
«acks,  unexplained,  etc.     In  the  particulars  mentioned,  we  think  the  charge 
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of  the  court  ia  fundamentally  erroneous,  and  we  must  therefore  reverse  th*^ 
judgment." 

Criminal  Law,  —  Possession  of  Stolen  Property  as  evidence  of  guiltv 
See  Clark  v.  State,  28  Tex.  App.  189;  ante,  p.  000,  and  note. 

Conspiracy  —  Possession  of  Stolen  Property  by  Onb  of  the  Con- 
spirators. —  Having  established  a  conspiracy  between  persons  to  commit 
robbery,  it  ia  competent  to  show  possession  of  the  stolen  property  in  the  ao- 
cosed'a  co-conspirator:  Clark  v.  State,  28  Tex.  App.  189;  ante,  p.  817. 


Ex  PARTE  Garza. 

[28  Texas  Appeals,  881.] 

McKiciPAL  Corporations  —  Power  to  Regulate  does  not  Includk 
Power  to  License.  —  Power  granted  a  municipal  corporation  by  char- 
ter to  restrain,  regulate,  and  inspect  houses  of  prostitution  does  not  in- 
clude power  to  license  such  houses  by  ordinance,  when  this  power  is  not 
expressly  granted,  and  when  the  charter,  in  express  words,  grants  the 
power  to  license  numerous  other  occupations.  This  excludes  the  con- 
clusion that  the  power  to  license  such  houses  was  intended  to  be  granted,, 
or  that  it  exists  by  implication. 

Municipal  Corporations  —  Repeals  by  Implication.  —  The  presumption 
is  not  lightly  to  be  indulged  that  the  legislature  has  by  implication  re- 
pealed, as  respects  a  certain  municipality  or  all  municipalities,  laws  of 
a  general  nature  elsewhere  in  force  throughout  the  state;  still,  a  charter 
or  special  act  passed  subsequent  to  the  general  law,  and  plainly  in  con- 
flict with  it,  will,  to  the  extent  of  the  conflict,  operate  as  a  repeal  of 
the  latter  by  implication,  but  such  repeals  are  not  favored,  and  will  bft 
applied  with  extreme  caution. 

Municipal  Corporations.  —  Power  to  License  Occupations  must  be- 
plainly  conferred  upon  a  municipality,  or  it  will  be  deemed  not  to  exist. 
Any  fair,  reasonable  doubt  concerning  the  existence  of  the  power  will 
be  resolved  by  the  courts  against  the  city,  and  the  power  denied. 

Municipal  Corporations  —  Power  to  Enact  Ordinances.  —  In  determin- 
ing the  power  of  a  municipal  corporation  to  enact  a  particular  ordinance, 
the  charter  by  which  it  is  claimed  that  such  power  is  conferred  should 
•"receive  a  reasonable  construction,  and  all  reasonable  intendments  in 
support  of  the  validity  of  the  ordinance  will  be  indulged. 

Constitutional  Law.  —  Different  punishments  prescribed  by  the  same  stat- 
ute for  different  acts  constituting  the  same  offense  in  a  different  degree, 
or  by  different  classes  of  persons,  is  not  objective  legislation,  nor  is  such 
act  void  for  uncertainty  in  that  it  prescribes  different  punishments  for 
the  same  offense. 

L.  N.  Walthall,  and  Upson  and  Bergstrom,  for  the  relator. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

WiLLsoN,  J.  Appellant,  Emelia  Garza,  applied  to  the  judgo^ 
of  the  district  court  of  the  forty-fifth  judicial  district  of  Texas, 
for  a  writ  of  habeas  corpus,  praying  to  be  discharged  from 
custody,  in  which  she  is  held  by  Jacob  Rips,  a  policeman  of 
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the  city  of  San  Antonio,  under  a  warrant  issued  out  of  the 
recorder's  court  of  said  city,  for  the  violation  of  an  ordinance 
"  to  suppress  and  restrain  bawdy-houses  within  the  limits  of 
the  city  of  San  Antonio."  The  writ  was  issued  as  prayed  for, 
and  upon  a  hearing  the  writ  was  dismissed  and  appellant  re- 
manded to  the  custody  of  the  respondent,  from  which  order 
the  applicant  prosecutes  an  appeal  to  this  court,  and  assigns 
the  following  error:  "His  honor  the  judge  erred  in  dismiss- 
ing the  writ  of  habeas  corpus  and  in  remanding  the  applicant 
for  the  writ  to  the  custody  of  the  respondent,  in  this:  There 
is  no  valid  or  legal  ordinance  which  authorized  the  issue  of 
the  warrant  under  and  by  virtue  of  which  the  applicant  was 
arrested  and  is  held  in  custody." 

The  ordinance  in  question  is  entitled  "An  ordinance  to 
suppress  and  restrain  bawdy-houses  within  the  limits  of  the 
city  of  San  Antonio."  It  was  passed  and  approved  December 
16,  1889,  and  was  duly  published.  It  provides  for  licensing 
bawdy-houses  within  the  limits  of  said  city,  upon  the  pay- 
ment of  an  annual  license  to  the  said  city  of  five  hundred 
dollars;  and  also  provides  for  the  licensing  of  bawds.  It  also 
provides  for  the  inspection  of  bawds,  and  prescribes  penalties 
for  violations  of  any  of  the  provisions  of  the  ordinance. 

It  is  admitted  that  appellant  violated  the  ordinance  by  keep- 
ing a  bawdy-house  without  obtaining  a  license  to  do  so,  and 
that  she  has  been  duly  charged  and  arrested,  and  is  now  in 
custody  for  said  violation. 

It  is  further  admitted  that  the  license  of  five  hundred  dol- 
lars annually  imposed  by  said  ordinance  is  reasonable,  and 
does  not  amount  to  a  tax  on  the  occupation. 

Appellant  attacks  the  validity  of  said  ordinance,  contend- 
ing,—  1.  That  the  city  was  not  and  is  not  authorized  by  its 
charter  to  enact  it;  and  2.  That  said  ordinance  is  contrary 
to  the  general  laws  of  the  state,  and  is  therefore  void. 

By  act  of  August  13,  1870,  the  city  of  San  Antonio,  having 
a  population  of  more  than  ten  thousand  inhabitants,  was  in- 
corporated by  special  act  of  the  legislature  under  authority  of 
section  5  of  article  11  of  the  constitution. 

There  are  three  sections  in  the  said  act  of  incorporation 
under  which  it  is  claimed  by  the  city  that  it  had  the  power  to 
enact  the  ordinance  in  question.     The}'  are  as  follows:  — 

*'  Sec.  72.  To  license,  tax,  and  regulate  billiard-tables,  pin- 
alleys,  ball-alleys;  to  suppress  and  restrain  disorderly  houses, 
tippling  shops  and  groceries,  bawdy-houses,  houses  of  prosti- 
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tution  or  assignation,  gambling  and  gambling-hoases,  lotteries, 
and  all  fraudulent  devices  and  practices,  and  all  kinds  of 
indecencies. 

"  Sec.  78.  The  city  council  shall  have  the  right  to  enact  all 
necessary  ordinances  to  restrain  and  punish  vagrants,  mendi- 
cants, street-beggars,  and  prostitutes;  to  restrain  and  control 
all  gambling,  and  punish  the  keepers  of  all  games  and  gam- 
bling devices  with  as  great  a  penalty  as  the  same  is  punished 
by  the  statutes  of  the  state.  The  recorder's  court  of  the  city 
of  San  Antonio  shall  have  the  concurrent  jurisdiction  of  all 
such  misdemeanors  when  committed  in  the  corporate  limits 
of  the  city  of  San  Antonio.     (Amendment  of  March  4,  1885.) 

"  Sec.  98.  To  prevent  and  punish  the  keeping  of  houses  of 
prostitution  within  the  city,  or  within  such  limits  therein  as 
may  be  defined  by  ordinance,  and  to  adopt  summary  meas- 
ures for  the  removal  or  suppression,  or  regulation  and  inspec- 
tion, of  all  such  establishments." 

It  is  a  settled  rule  that  municipal  corporations  can  ex- 
ercise no  powers  but  those  which  are  conferred  upon  them 
by  the  act  by  which  they  are  constituted,  or  such  as  are 
necessary  to  the  exercise  of  their  corporate  powers,  the  per- 
formance of  their  corporate  duties,  and  the  accomplishment  of 
the  purposes  of  their  association.  The  charter  of  a  municipal 
corporation  is  its  organic  act,  and  furnishes  the  measure  of  its 
powers.  It  can  exercise  no  power  which  the  charter  does  not 
grant  in  express  words,  or  which  is  not  necessarily  or  fairly 
implied  in  or  incident  to  the  powers  expressly  granted,  or 
which  are  not  essential  to  the  declared  objects  and  purposes  of 
the  corporation:  1  Dillon  on  Municipal  Corporations,  sec.  89; 
Cooley's  Constitutional  Limitations,  4th  ed.,  231,  235. 

S^h  being  the  extent  and  limit  of  the  power  of  a  munici- 
pal corporation,  did  the  municipality  of  the  city  of  San  An- 
tonio have  the  power  to  enact  the  ordinance  in  question? 
Such  power  is  certainly  not  conferred  in  express  words  in  its 
charter.  In  the  sections  of  the  charter  which  we  have  quoted, 
no  express  power  to  license  houses  of  prostitution  is  granted, 
and  there  are  no  other  provisions  of  the  charter  bearing  upon 
the  subject.  In  Davis  v.  State,  1  Tex.  App.  425,  which  case 
has  been  cited,  and  is  relied  upon  by  the  city  to  sustain  the 
validity  of  said  ordinance,  the  power  to  license  houses  of  pros' 
titution  was  granted  the  city  of  Waco  in  express  words,  and 
while  we  adhere  to  the  correctness  of  that  decision,  we  do  nol 
consider  it  applicable  to  this  case. 
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It  is  claimed  by  the  city,  however,  that  although  its  charter 
does  not  in  express  words  confer  the  power  to  license  liouses 
of  prostitution,  it  does,  by  necessary  implication,  confer  such 
power  by  granting  expressly  the  power  to  restrain,  regulate, 
and  inspect  such  establishments. 

Judge  Dillon,  in  his  work  on  municipal  corporations,  says: 
•'The  presumption  is  not  lightly  to  be  indulged  that  the  legis- 
lature has  by  implication  repealed,  as  respects  a  particular 
municipality,  or  as  respects  all  municipalities,  laws  of  a  gen- 
eral nature  elsewhere  in  force  throughout  the  state;  yet  a 
charter  or  special  act  passed  subsequent  to  the  general  law, 
and  plainly  irreconcilable  with  it,  will,  to  the  extent  of  the 
conflict,  operate  a  repeal  of  the  latter  by  implication.  But  by 
a  well-known  rule,  founded  on  solid  reasons,  such  repeals  are 
not  favored,  and  the  principle  of  implied  repeal  ought  to  be 
applied  with  extreme  caution  ":  1  Dillon  on  Municipal  Corpo- 
rations, sec.  88.  Again,  he  says:  "The  right  to  license  must 
be  plainly  conferred,  or  it  will  not  be  held  to  exist":  Sec.  361. 
And  again,  he  says:  "Any  fair,  reasonable  doubt  concerning 
the  existence  of  power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied  ":  Sec.  89. 

In  determining  the  power  of  a  municipal  corporation  to 
enact  a  particular  ordinance,  the  charter  by  which  it  is 
claimed  such  power  is  conferred  should  receive  a  reasonable 
construction,  —  that  is,  a  construction  which  accords  with  the 
intention  of  the  legislature,  —  and  all  reasonable  intendments 
in  support  of  the  validity  of  the  ordinance  will  be  indulged: 
Gregory  v.  State,  20  Tex.  App.  210. 

Was  it  the  intention  of  the  legislature  to  confer  upon  the 
city  of  San  Antonio  the  power  to  license  houses  of  prostitu- 
tion? At  the  time  of  granting  the  charter  of  incorporation  ta 
said  city,  houses  of  prostitution  were  prohibited  by  a  general 
law  of  the  state:  Pen.  Code,  arts.  339-341.  If  it  was  the 
intention  of  the  legislature  to  repeal  this  general  law  within 
the  corporate  limits  of  said  city,  it  is  reasonable  to  presume 
that  such  intention  would  have  been  plainly  and  expressly  de- 
clared, and  not  left  to  be  implied  merely.  It  is  reasonable  to 
presume  that  if  it  had  been  intended  to  grant  the  power  to 
license  such  houses,  the  legislature  would,  as  it  did  in  the 
cliarter  of  the  city  of  Waco,  have  expressly  granted  such 
power.  That  such  was  not  the  legislative  intent  is  also,  and 
to  our  minds  very  cogently,  shown  by  the  fact  that  the  power 
to  license  other  occupations,   etc.,    was  expressly  conferred 
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upon  the  city.  In  section  72  of  the  charter,  one  of  tlie  sec- 
tions hereinbefore  quoted,  the  power  to  license  billiard-tableF, 
pin-alleys,  and  ball-alleys  is  expressly  granted,  but  as  to 
bawdy-houses,  etc.,  named  in  the  same  section,  the  power  to 
license  is  not  expressly  granted;  section  73  confers  expressly 
the  power  to  license  hackmen,  draymen,  etc.;  section  75  to 
license  hawkers,  peddlers,  etc.;  section  76  to  license  mer- 
chants, hotels,  etc.;  section  77  to  license  public  balls,  etc. 
And  in  the  sections  cited,  the  power  to  regulate  is  also  ex- 
pressly conferred,  showing  that  license  and  regulation  were 
not  considered  by  the  legislature  as  equivalent  terms,  or  that 
the  power  to  regulate  included  the  power  to  license. 

We  are  of  the  opinion  that  by  no  reasonable  interpretation 
or  intendment  can  it  be  concluded  that  the  legislature  in- 
tended to  grant  to  the  city  of  San  Antonio  the  power  to  enact 
the  ordinance  in  question.  Such  a  power  is  not  necessarily 
or  fairly  Implied,  nor  essential  to  the  declared  objects  and 
purposes  of  the  corporation.  Houses  of  prostitution  may  be 
restrained,  regulated,  and  inspected  without  being  licensed. 
Thus  the  city  might  by  ordinance  require  the  keepers  of  such 
establishments  to  close  them  against  visitors  during  specified 
hours;  or  might  limit  the  number  of  prostitutes  inhabiting 
such  houses;  or  might  require  that  such  houses  be  designated 
by  some  sign  whereby  their  character  might  be  known  to  the 
public.  Various  other  modes  of  restraint  and  regulation 
might  be  mentioned  which  could  be  adopted  and  made  effec- 
tual without  licensing  such  houses. 

Counsel  for  respondent  has  referred  us  to  some  decisions  of 
other  states,  which  we  confess  support  the  proposition  that 
the  words  "  regulate  "  and  "  restrain  "  imply  the  power  to  li- 
cense. State  V.  Clarke,  54  Mo.  17,  holds  that  the  word  "  reg- 
ulate,'|.  as  used  in  an  ordinance  of  the  city  of  St.  Louis,  with 
reference  to  bawdy-houses,  by  necessary  implication  conferred 
upon  that  city  the  power  to  license  such  houses.  Two  of  the 
five  judges  deciding  the  case  dissented  from  that  view,  and 
one  of  the  dissenting  judges  delivered  an  opinion  which  to  our 
minds  advances  very  strong  if  not  conclusive  arguments  against 
the  correctness  of  the  conclusions  of  a  majority  of  the  court. 
It  is  to  be  observed,  however,  with  reference  to  the  opinion  of 
the  majority  of  the  court  in  that  case,  that  the  opinion  was 
largely  influenced  by  the  fact  that  several  previous  charters 
of  said  city  did  not  grant  the  power  to  the  city  to  regulate  sucli 
houses,  but  only  granted  the  power  to  suppress  them.     Judge 

AM.  St.  Kkp.,  Vol.  XIX.— 54 


850  Ek  parte  Garza.  [Texas 

Dillon,  in  referring  to  the  opinion  of  the  majority  of  the  court, 
remarks  that  "  in  view  of  the  legislation  recited  in  it,  the  opin- 
ion seems  to  be  sound  ":  1  Dillon  on  Municipal  Corporations, 
sec.  88,  note  2.  Now,  while  previous  legislation  —  that  is, 
previous  charters  —  may  in  that  case  uphold  the  construction 
of  the  majority  of  the  court,  there  is  no  room  or  basis  for  such 
argument  or  intendment  in  this  case;  but  on  the  contrary,  a& 
we  have  heretofore  stated,  the  same  charter  under  which  it  is 
claimed  the  power  to  license  houses  of  prostitution  exists  by 
implication,  in  express  words  grants  the  power  to  license  nu- 
merous other  trades  and  occupations,  thus,  it  seems  to  us, 
excluding  the  conclusion  that  the  power  to  license  such  houses 
was  intended  to  be  granted. 

Smith  V.  Madison,  7  Ind.  86,  and  Burlington  v.  Palmer, 
42  Iowa,  681,  cited  and  relied  upon  by  counsel  for  respondent, 
are,  we  concede,  authorities  supporting  the  proposition  that 
the  power  to  restrain  and  regulate  includes  the  power  to  license. 
We  cannot,  however,  concur  in  those  decisions,  nor  admit  the 
Boundness  of  the  reasons  upon  which  they  are  grounded,  es- 
pecially in  the  case  under  consideration,  where  it  so  plainly 
appears,  we  think,  that  the  legislature  did  not  intend  to  grant 
the  power  which  the  city  has  assumed  in  enacting  the  or- 
dinance in  question. 

It  is  further  claimed  by  respondent  that  said  ordinance  is 
not  in  conflict  with  any  general  law  of  the  state;  that  there 
is  no  valid  general  law  of  the  state  prohibiting  houses  of  pros- 
titution. 

It  is  contended  by  counsel  for  respondent  that  the  act  of 
April  4,  1889  (Acts  21st  Leg.,  pp.  33,  34),  is  void  for  uncer- 
tainty, because  it  prescribes  diflFerent  penalties  for  the  same 
offense;  that  is,  that  for  the  offense  of  keeping  a  disorderly 
house,  article  341  prescribes  a  fine  of  two  hundred  dollars  for 
each  day  the  house  is  kept,  while  for  the  same  offense  article 
341  a  prescribes  a  fine  of  not  less  than  one  dollar  nor  more 
than  two  hundred  dollars  for  each  day  the  house  is  kept. 

As  we  understand  and  construe  articles  341  and  341  a,  they 
have  reference  to  different  and  distinct  matters  and  to  differ- 
ent classes  of  offenders.  Article  341  prescribes  punishment 
for  those  who  keep  disorderly  houses,  while  article  341  a 
punishes  those  who  employ  or  have  in  service,  in  theaters, 
dance-houses,  etc.,  prostitutes,  etc.  While  the  class  of  of- 
fenders named  in  article  341  a  are  keepers  of  disorderly  houses 
as  such  houses  are  defined  in  article  349,  and  are  to  be  deemed 
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guilty  as  such,  as  provided  in  article  341  a,  still,  the  punish- 
ment prescribed  for  them  is  not  the  same  as  is  prescribed  for 
that  other  class  of  oflfenders  who  keep  houses  of  prostitution 
or  opium  resorts.  While  the  offense  is,  in  legal  contemplation, 
the  same,  the  acts  constituting  it  are  different;  and  that  dif- 
ferent punishments  are  prescribed  for  different  acts  constitut- 
ing the  same  offense  in  a  different  degree,  or  by  different 
classes  of  persons,  is  not  objectionable  legislation. 

Our  conclusion  is,  that  the  ordinance  in  question  is  without 
authority  of  law;  is  repugnant  to  a  valid  general  law  of  the 
state,  and  is  void;  and  the  judgment  of  the  court  below  is 
reversed,  and  the  appellant  is  discharged  from  custody,  at  the 
cost  of  respondent.  

MuNiciPAi,  Corporations. — The  power  to  license  mnst  be  clearly  con- 
ferred upon  a  city,  before  it  can  exercise  such  a  right:  Note  to  Sobinson  v. 
Mayor  of  FrankUn,  34  Am.  Dec.  638,  639. 


Searoy  V.  State. 

[28  Texas  Appeals,  513.] 

Criminal  Law.  —  Confession  is  not  Admissiblb  unless  freely  and  volnn- 
tarily  made  by  the  prisoner,  uninfluenced  by  persuasion  or  compulsion, 
not  induced  by  any  promise  creating  hope  of  benefit,  or  any  threats 
creating  fear  of  punishment,  and  after  caution  that  it  may  be  used 
against  bim.  A  promise  by  an  o£5cer  to  a  prisoner  that  if  he  will  con- 
fess, "he  will  do  what  he  can  for  him  in  his  case,"  renders  the  confes- 
sion obtained  thereby  inadmissible. 

Criminal  Law  —  Confession  as  Evidence.  — Where  the  influence  applied 
to  obtain  a  confession  is  such  as  to  make  the  prisoner  believe  his  con- 
dition would  be  better  by  making  it,  whether  true  or  false,  it  is  inad- 
missible; if  not,  it  is  admissible. 

Forehand  Doremus,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney- general,  for  the  state. 

White,  P.  J.  But  a  single  question  is  necessary  to  be  de- 
termined on  this  appeal,  and  that  is  as  to  the  admissibility 
of  the  defendant's  confessions  to  the  witness  Dawson.  Daw- 
son was  the  sheriff  of  Brazos  County,  and  as  such  arrested 
the  defendant.  Defendant  made  two  confessions  to  Dawson; 
the  first,  just  after  his  arrest,  and  when  the  sheriff  was  taking 
him  to  jail.  Dawson  then  said  to  defendant:  "There  is  no 
doubt  but  that  you  are  one  of  the  guilty  parties,  and  if 
you  will  tell  me  all  about  it,  so  I  can  get  all  the  guilty  par- 
ties, I  will  do  what  I  can  for  you  in  your  case.     It  may  be  of 
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interest  to  you,  and  to  me  too."  But  he  also  told  him  that 
whatever  he  told  him  about  it  would  be  used  as  evidence 
against  hira.     Defendant  then  confessed  his  guilt, 

A  second  confession  was  made  by  defendant  after  he  was 
in  jail.  He  sent  for  Dawson,  and  told  him  that  he  wanted  to 
tell  him  all  about  the  case.  Dawson  informed  the  defendant 
that  "whatever  he  said  would  be  used  in  evidence  against 
him  (defendant),  but  if  he  would  tell  him  all  about  it,  so  that 
he  could  get  all  the  parties,  he  would  do  what  he  could  for 
him  in  his  case."  Defendant  then  confessed  his  connection 
with  the  crime. 

The  first  confession  was  excluded  as  evidence  from  the  jury. 
The  second  was  permitted  to  be  introduced  as  evidence,  over 
objections  of  defendant. 

A  confession,  to  be  admissible  at  all,  must  be  freely  made, 
and  without  compulsion  or  persuasion;  and  if  the  party  is  in 
jail,  it  must  be  made  voluntarily,  after  having  first  been  cau- 
tioned that  it  may  be  used  against  him:  Code  Grim.  Proc., 
arts.  749,  750.  The  confession  is  not  admissible  unless  it  was 
voluntarily  and  freely  made,  uninfluenced  by  persuasion  or 
compulsion,  not  induced  by  any  promise  creating  hope  of 
benefit,  or  any  threats  creating  fear  of  punishment. 

Mr.  Wharton  says:  "It  has  generally  been  held  that  any 
advice  to  a  prisoner  by  a  person  in  authority  telling  him  it 
would  be  better  for  him  to  confess  vitiates  a  confession  in- 
duced by  it.  Lately,  however,  this  has  been  greatly  quali- 
fied, and  it  is  now  held  that  there  must  be  a  positive  promise, 
made  or  sanctioned  by  a  person  in  authority,  to  justify  the 
exclusion  of  the  confession "r  Wharton's  Grim.  Ev.,  8th  ed., 
sec.  651.  He  further  says:  "In  conclusion,  we  may  hold  that 
a  confession  is  only  to  be  excluded  on  the  ground  of  undue 
influence,  where  it  is  elicited  by  temporal  inducement,  e.  g., 
by  threat,  promise,  or  hope  of  favor  held  out  to  the  party  in 
respect  to  his  escape  from  the  charge  against  him  by  a  per- 
son in  authority,  uwder  circumstances  likely  to  lead  to  a  false 
statement,  or  where  there  is  reason  to  presume  that  such 
person  appeared  to  the  party  to  sanction  such  a  threat  or 
promise.  If  the  influence  applied  was  such  as  to  make  the 
defendant  believe  his  condition  would  be  better  by  making 
a  confession,  true  or  false,  this  excludes;  but  if  not,  the  con- 
fession is  admissible":  Wharton's  Crim.  Ev.,  8th  ed.,  sec.  673; 
Thompson  v.  State,  19  Tex.  App.  593;  Xeeley  v.  StaU^  27  Tex. 
App.  324;  Willson's  Crim.  Stats.,  sec.  2472. 
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Here  the  sheriflF  told  the  defendant  "if  he  would  tell  him 
all  about  it,  so  that  he  could  get  all  the  parties,  he  would  do 
what  he  could  for  him  in  his  case."  This  was  not  only  a 
promise,  but  a  persuasive  and  a  positive  one,  by  an  officer 
high  in  authority,  and  one  in  every  way  calculated  to  make 
the  defendant  believe  that  his  condition  would  be  bettered  by 
making  the  confession. 

We  are  of  opinion  that  the  confession  was  inadmissible,  and 
for  error  in  its  admission,  the  judgment  is  reversed,  and  the 
cause  is  remanded. 


CoxrKSSiOKS  —  EviDENCK  —  As  to  when  coofessicKU  are  admissible  m 
tending  to  prove  the  guilt  of  an  accused,  see  Orowder  y.  State,  28  Tex.  App. 
.51;  antt,  p.  811,  and  note;  Muagrave  r.  States  28  Tex.  App.  57;  WcoKpkr  ▼. 
State,  28  Tex.  App.  352. 


Grumes  v.  State. 

[28  TCXA.S  Appxals,  516.] 

CRDfCTAL  Law.  —  IirBicncsNT  roB  Assault  with  Iktskt  to  Rob  need  not 
describe  the  property  which  the  defendant  intended  to  take,  nor  aver 
that  he  intended  to  deprive  the  owner  of  the  property  of  the  value  of  it. 

WiTNiss  —  Opdtion  EviDKXCK. — Witness  may  state  his  opinion  as  to  the 
correspondence  of  tracks  found  at  and  near  the  place  of  an  attempted 
robbery,  and  the  shoes  worn  by  defendant,  or  shoes  worn  by  another, 
who,  on  the  night  of  the  offense,  was  seen  in  company  with  defendant. 

WiTMBSS  MAT  Statb  HIS  Opixion  that  hair  found  on  a  fence  was  from  a 
horse  which  the  evidence  shows  that  defendant  was  riding  at  the  time  of 
an  attempted  robbery. 

BviDENCB  —  Dbclarations  AS  HsARSAT.  —  Declarations  made  by  the  father 
of  the  accused  when  he  delivered  a  pistol  to  an  officer  subsequent  to  an 
attempted  robbery,  about  defendant  not  having  had  the  pistol  at  the 
time  of  the  attempt,  is  hearsay,  and  not  part  of  the  ra  gestae.  The 
Either  being  a  competent  witness,  he  must  be  produced  to  testify  to  and 
establish  the  fact,  if  defendant  desires  such  fact  established. 

Criminal  Law  —  Privilkob  or  PKOSKctrnoN. — The  prosecuting  attorney 
in  a  crimmal  case  may  comment  upon  the  fact  that  the  father  of  the  ao- 
ensed,  being  present  during  the  trial,  was  not  placed  upon  the  stand  to 
testify  in  favor  of  the  defendant. 

Indictment  for  assault  with  intent  to  rob.  The  only  fact 
which  appears  from  the  record  as  necessary  to  an  understand- 
ing of  the  points  decided  is,  that  an  officer  testified  that  he 
obtained  the  pistol  exhibited  in  evidence  at  the  house  of  the 
father  of  defendant  about  a  week  after  the  alleged  offense. 

/.  M.  Pierson  and  M.  H.  Gamett,  for  the  appellant. 

W,  L.  Davidson,  assistant  attorney-general,  for  the  state. 
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WiLLSON,  J.  In  an  indictment  for  an  assault  with  intent 
to  rob,  it  is  not  necessary  to  describe  the  property  which  the 
defendant  intended  to  take,  nor  is  it  essential  to  aver  that  the 
defendant  intended  to  deprive  the  owner  of  the  property  of 
the  value  of  it.  In  this  case  the  indictment  alleges  all  the 
elements  of  the  offense,  and  the  exceptions  thereto  were  prop- 
erly overruled:  Morris  v.  State,  13  Tex.  App.  65. 

It  was  not  error  to  permit  witnesses  to  state  their  opinions 
as  to  the  correspondence  of  tracks  found  at  and  near  the  place 
of  the  attempted  robbery,  and  the  shoes  worn  by  defendant, 
and  also  the  shoes  worn  by  one  Coleman,  who,  on  the  same 
night  of  the  offense,  was  seen  in  company  with  the  defendant. 
Nor  was  it  error  to  permit  witnesses  to  state  their  opinions  that 
the  hair  found  on  the  fence  was  from  a  horse  which  the  evi- 
dence showed  defendant  was  riding  on  the  night  of  the  offense. 
As  to  the  admissibility  of  such  evidence,  there  is  no  longer  any 
question:  Clark  v.  State,  28  Tex.  App.  189;  ante,  p.  817. 

Defendant's  third  bill  of  exception  shows  no  error.  What 
James  Grumes  may  have  said  when  he  delivered  the  pistol  to 
the  officer,  as  to  defendant  not  having  had  said  pistol  on 
the  night  of  the  attempted  robbery  was  hearsay,  and  not  res 
gestae.  Jamte  Grumes  was  a  competent  witness,  and  if  he 
knew  that  defendant  did  not  have  the  pistol  on  the  night  in 
question,  he  should  have  been  produced  to  testify  to  that  fact, 
if  defendant  desired  such  fact  to  be  established.  Whether  or 
not  James  Grumes  willingly  delivered  the  pistol  to  the  oflBcer 
was  irrelevant  to  the  issue  in  this  case.  In  this  connection, 
we  will  say  that  it  was  proper  to  permit  the  state  to  show  that 
said  James  Grumes  was  in  attendance  upon  the  trial,  and  it 
was  not  improper  for  the  district  attorney,  in  his  concluding 
argument,  to  comment  upon  the  fact,  and  to  argue  that  said 
James  Grumes  could  have  been  placed  upon  the  stand  as  a 
witness  in  behalf  of  defendant  if  the  defendant  had  so  desired. 

Some  exceptions  were  reserved  by  defendant  to  the  charge 
of  the  court,  and  defendant  requested  special  instructions, 
which  were  refused.  We  have  given  the  charge  of  the  court  a 
careful  examination,  and  in  our  opinion  it  is  free  from  error^ 
It  presents  fully  and  correctly  the  law  of  the  case. 

The  evidence,  we  think,  sustains  the  conviction,  and  there 
being  no  error  shown  in  the  record,  the  judgment  is  affirmed. 


Criminal  Evidence  —  Opinions.  —  A  witness  may  express  his  opinion  a» 
to  tlie  correspondence  between  certain  footprints  and  certain  boots  or  shoes: 
Ciui/c  V.  State,  28  Tex.  App.  189;  ante,  p.  817;  Llpet  v.  State,  15  Lea,  125;  54- 
Am.  Rep,  402. 


May,  1890.]  Weitzel  v.  State.  865 

Weitzel  V.  State. 

[28  Texas  Appeals,  523.] 

Idim  Sonans,  —  Where  the  name  of  an  owner  of  stolen  gooda  is  written  in 
an  indictment  as  "  Fraude,"  while  the  proper  spelling  of  it  is  "  Freude," 
and  expert  evidence  shows  a  wide  difference  in  sound  in  pronouncing  the 
two  words,  the  question  of  variance  or  no  variance  in  the  names  should 
be  submitted  to  the  jury,  with  proper  instructions  explanatory  of  the 
rules  of  idem  aonans. 

Idem  Sonans.  —  When  any  question  arises  concerning  the  name  of  the  per- 
son npon  whom  the  indictment  alleges  that  the  injury  was  inflicted,  the 
practice  should  be  analogous  to  the  practice  in  case  of  plea  of  misnomer 
by  the  prisoner.  The  fact  should  be  submitted  to  the  jury,  and  it  is 
competent  to  show  that  the  names  are  entirely  dissimilar  in  sound,  or 
that  the  prisoner  is  as  well  known  by  the  name  used  in  the  indictment 
as  by  any  other. 

Crairij  Kleberg,  and  Grimes^  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  The  name  of  the  owner  of  the  stolen  property, 
as  it  was  written  in  the  indictment,  was  "  Fraude."  He  spelled 
his  name  and  the  proper  way  to  spell  it  was  "  Freude."  An 
expert  German  and  English  scholar  testified  that  he  would 
pronounce  "  Fraude  "  as  "  Frowdy,"  and  "  Freude "  as 
"  Froydy,"  and  that  when  corrupted  *'  Freude  "  was  also  pro- 
nounced "  Friday."  The  learned  trial  judge  held  the  two 
names  "Fraude"  and  "Froydy"  to  be  idem  sonnns,  and  re- 
fused to  submit  to  the  jury  a  special  requested  instruction 
asked  in  behalf  of  defendant,  as  follows,  viz.:  "  If  the  jury  be- 
lieve from  the  evidence  that  the  name  of  the  party  alleged  to 
be  the  owner  of  the  property  alleged  to  have  been  stolen  is 
different  in  sound  from  the  name  alleged  in  the  indictment, 
to  wit,  William  Fraude,  they  will  acquit  the  defendant." 

In  the  case  of  Bell  v.  State,  25  Tex.  575,  our  supreme  court 
say:  "  Where  any  question  arises  concerning  the  name  of  the 
person  upoii  whom  the  indictment  alleges  that  the  injury  was 
inflicted,  the  practice  should  be  analogous  to  the  practice  in 
the  case  of  a  plea  of  misnomer  by  the  prisoner.  The  fact  should 
be  submitted  to  the  jury,  and  it  would  be  competent  to  show, 
in  support  of  the  allegation  in  the  indictment,  that  the  person 
was  as  well  known  by  the  name  used  in  the  indictment  as  by 
any  other."  In  that  case,  the  judgment  was  reversed  because 
the  judge  erred  in  not  leaving  the  jury  to  determine,  as  matter 
of  fact  from  the  evidence,  whether  the  injury  was  or  was  not 
inflicted  on  the  person  named  in  the  indictment.     Under  this 
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authority  the  court  erred  in  refusing  to  give  defendant's  special 
requested  instruction,  and  thus  submit  the  question  of  variance 
or  no  variance  in  the  names  to  the  jury,  in  connection  with 
appropriate  instructions  explanatory  of  the  rules  relating  to 
idem  sonans. 

Because  of  this  error,  the  judgment  is  reversed,  and  the  cause 
remanded. 


Idem  Sonans.  —  For  the  doctrine  of  idem  sonana,  see  note  to  Schooler  ▼. 
Aaherst,  13  Am.  Dec.  233,  234;  Parchman  v.  State,  2  Tex.  App.  228;  28  Am. 
Rep.  435,  and  note  439.  Compare  Matlock  v.  State,  25  Tex.  App.  664;  8 
Am.  St.  Rep.  451*  and  note. 


Cole  v.  State. 

[28  Texas  Apfeals,  5S6.] 

FcBLio  House  as  Defined  by  Statute  signifies  a  house  commonly  open  to 
the  public,  either  for  business,  pleasure,  religions  worship,  the  gratifica- 
tion  of  curiosity,  or  the  like,  and  includes  all  houses  made  public  by  the 
occupation  of  them,  as  taverns,  inns,  storehouses  for  retailing  liquors,  or 
by  the  resort  of  numerous  persons,  or  in  any  other  way. 

Public  House. — School- house  is  a  public  house  within  the  meaning  of  a 
statute  prohibiting  card-playing  in  such  house  on  Sunday,  and  the  fact 
that  it  is  not  at  times  temporarily  occupied  as  such,  or  that  it  may  be  so 
occupied  for  other  than  school  purposes,  does  not,  when  vacant,  or  occu- 
pied for  other  purposes,  make  it  any  the  less  a  public  house  during  the 
time  it  is  actually  dedicated  to  school  purposes  as  such.  A  house  occu- 
pied during  the  week  for  school  is  none  the  less  a  public  house  on  Sun- 
day, whether  occupied  at  all,  or  whether  used  on  that  day  for  religious 
services. 

Appeal.  —  In  Absence  or  Exceptions  to  Charges,  they  will  not  be  re- 
viewed on  appeal  in  a  case  of  misdemeanor. 

W.  L.  Davidsorij  assistant  attorney-general^  for  the  state. 

White,  P.  J.  The  charge  as  set  forth  in  the  indictment 
was,  that  defendant  did,  etc.,  "play  at  a  game  with  cards  at  a 
certain  public  house,  to  wit,  a  certain  school-house  on  Stepp's 
Creek,  in  said  county  and  state,  commonly  open  to  the  public 
for  educational  purposes,  and  business  connected  therewith, 
and  where  people  did  then  and  there  resort  for  the  purposes 
aforesaid,  and  for  the  purpose  of  business,  recreation,  and 
amusement,  and  said  house  being  then  and  there  a  public 
place,"  etc. 

The  evidence  fully  established  that  the  house  where  the 
playing  took  place  was  a  school-house,  built  by  the  public, 
and  used  for  educational  purposes.     But  the  playing  was  done 
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on  a  Sunday,  and  not  on  a  day  when  the  house  was  used  by 
the  public  for  educational  purposes.  It  was  objected  b}'  de- 
fendant that  the  state  was  allowed  to  prove  that  said  school- 
house  was  also  used  for  religious  worship,  and  that  religious 
flervices  were  held  there  on  the  day  of  the  card- playing,  the 
objection  being  that  it  was  incompetent  to  give  the  house  a 
public  character  by  proving  it  was  put  to  other  uses  than  those 
alleged  in  the  indictment. 

The  terra  "public  house"  as  used  in  the  statute  (Pen.  Code, 
art.  356)  signifies  a  house  commonly  open  to  the  public, 
«ither  for  business,  pleasure,  religious  worship,  the  gratifica- 
tion of  curiosity,  and  the  like:  State  v.  Alvey,  26  Tex.  155.  The 
term  "public  house"  is  generic  in  its  character,  and  is  intended 
by  law  to  include  all  houses  made  public  by  the  occupation 
oarried  on  in  them,  as  inns,  taverns,  storehouses  for  retailing 
liquors,  or  those  made  public  by  the  resort  of  numerous  per- 
sons, or  in  any  other  way:  State  v.  Barnes,  25  Tex.  654.  A 
«chool-house  is  such  a  public  house;  and  the  fact  that  at  times 
it  is  not  temporarily  occupied  as  such,  or  that  may  be  occu- 
pied temporarily  for  other  than  school  purposes,  does  not, 
when  temporarily  vacant,  or  when  so  occupied  for  other  pur- 
poses, make  it  any  the  less  a  public  house  during  the  time  it 
is  actually  dedicated  to  school  purposes  as  such. 

If  the  house  was  being  occupied  during  the  week  for  school 
purposes,  it  was  none  the  less  a  public  house  on  Sunday, 
whether  occupied  at  all,  or  whether  used  on  that  day  for  re- 
ligious services. 

The  evidence  complained  of  in  the  bill  of  exceptions  was 
immaterial,  there  being  abundant  testimony  that  at  the  time 
of  the  playing  the  house  was  a  school-house,  occupied,  used, 
and  resorted  to  as  such. 

There  were  no  exceptions  to  the  charge  of  the  court,  nor  to 
the  refusal  of  the  defendant's  special  requested  instructions; 
and  the  ckse  being  a  misdemeanor,  in  the  absence  of  excep- 
tion, the  charges  will  not  be  revised:  Loyd  v.  State,  19  Tex. 
App.  321;  Comer  v.  State,  26  Tex.  App.  509. 

The  judgment  is  affirmed. 

Public  Plack  or  Pcblio  Hocsc. — As  to  the  definition  of  a  "pnblio 
place"  or  "publio  house,"  mo  note  to  Willianu  r.  State,  31  Am.  Rep.  138, 
189. 
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Co.  V.  Shenandoah  Yalley  R.  K  Co. 

[86  ViBOINIA,  L] 

Constitutional  Law.  —  The  Requirement  of  the  CJonstitution  that 
No  Law  shall  Embrace  more  than  One  Object,  which  shall  be  ex- 
pressed Id  its  title,  is  mandatory,  and  a  statute  which  disregards  it  must 
be  declared  void. 
Constitutional  Law  —  Object  not  Expressed  in  Title  of  Statute.  — 
The  Title  to  an  Act  may  be  So  Restrictive  as  to  exclude  matters 
which  might  have  been  embraced  in  one  enactment  with  the  matters 
indicated  in  the  title.     In  such  case,  the  matter  excluded  by  the  restrict- 
ive words  of  the  title  cannot  be  inserted  in  the  body  of  the  statute  with  - 
out  making  it  void. 
Constitutional  Law.  —  If  the  Object  of  a  Statute  as  Expressed  in 
ITS  Title  is  to  secure  the  wages  of  certain  employees  of  railway  and 
other  corporations,  and  it  contains  a  provision  securing  liens  to  persons 
furnishing  iron,  fuel,  and  other  supplies,  such  provision  is  not  within  1  he 
object  of  the  act  as  stated  in  the  title,  and  is  therefore  inoperative. 
Contract,  Construction   of.  — In  Determining   the  Real  Charactkb 
of  a  Contract,  courts  always  look  to  its  purposes  rather  than  to  the 
name  given  it  by  the  parties;  and  though  the  parties  denominate  it  a 
lease,  the  court  may  adjudge  it  a  conditional  sale  with  a  reservation  of 
the  title  for  the  purposes  of  security. 
Railroad  Corporations,  and  Mortgage  Liens  thereon.  —  When   there 
is  a  mortgage  on  a  railway,  and  the  corporation  makes  a  conditional  pur- 
chase of  locomotives  and  cars,  and  the  vendor  reserves  the  title  as  secu- 
rity for  the  payment  of  the  purchase  price,  he  has  a  right,  if  the  railway 
goes  into  the  hands  of  a  receiver,  to  the  possession  of  such  engines  and 
cars,  and  compensation  for  their  use,  but  the  balance  of  the  purchase 
price  due  him  is  not  such  a  debt  as  in  equity  and  good  conscience  ought 
to  be  accorded  priority  over  the  mortgage  creditors. 

US 
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Payment.  —  Debt  k  not  Discharged  bt  Ant  Mere  Change  in  its  Form 
when  it  is  secured  by  a  mortgage,  deed  of  trust,  or  vendor's  lien,  unless 
such  was  the  intention  of  the  parties.  On  the  other  hand,  if  any  evidence 
of  debt  or  security  is  accepted  by  the  creditor  in  satisfaction  of  another 
debt,  the  latter  is  discharged. 

Novation.  —  Whether  a  Transaction  Amounts  to  a  Novation  or  not 
is  a  question  of  intention,  to  be  decided  from  all  the  circumstances  of 
the  case,  although  nothing  positive  be  expressed. 

Payment —  Debt,  Discharge  of.  — The  giving  up  of  a  security  or  an  evi- 
dence of  indebtedness,  when  accepting  another,  is  a  decisive  circumstance 
in  determining  whether  or  not  the  security  or  evidence  of  indebtedness 
so  accepted  was  received  in  payment  or  only  as  additional  security. 

Payment.  —  Debt  will  be  Deemed  Extinguished  and  Paid  when  it  con- 
sists of  coupons  and  other  evidences  of  debt  which  are  delivered  up  and 
canceled,  and  income  bonds  received  therefor  at  sixty  cents  on  the  dollar, 
secured  on  the  property  of  the  debtor,  and  also  guaranteed,  to  a  certaia 
extent,  by  a  third  and  solvent  debtor. 

Estoppel.  —  If  the  holder  of  certain  indebtedness  against  a  railway  cor- 
poration is  also  one  of  its  officers,  and  he  makes  and  publishes  a  state- 
ment of  its  financial  condition,  upon  the  strength  of  which  sales  of  it» 
bonds  are  effected  to  innocent  purchasers,  he  will  not  be  allowed  to  im- 
pair their  security  by  subsequently  showing  that  his  statements  were  not 
true,  and  that  he  held  claims  against  the  corporation  which  are  entitled 
to  precedence  over  such  bonds,  and  which  were  not  disclosed  in  such 
financial  statement. 

Subroqation  is  an  Equitable  Remedy,  allowed  only  when  it  does  not  con- 
flict with  the  legal  or  equitable  rights  of  other  creditors  of  the  common 
debtor.  If  moneys  are  loaned  to  a  railway  corporation  in  the  ordinary 
course  of  business,  and  without  any  agreement  as  to  the  use  to  be  made 
of  them,  and  they  are  afterwards  paid  out  to  laborers  and  supply-men,, 
after  which  the  corporation  goes  into  the  hands  of  a  receiver,  the  persons 
making  such  loans  are  not  entitled  to  be  subrogated  to  the  claims  paid 
with  the  moneys  loaned,  as  against  mortgagees  of  the  corporation. 

A  RECEIVER  was  appointed  in  this  cause  for  the  defendant 
corporation,  and  by  a  decree  entered  therein  it  was  determined 
that  the  bondholders,  under  a  general  mortgage,  should  share 
in  the  security  of  the  first  mortgage  to  the  extent  of  one  mil- 
lion five  hundred  and  sixty  thousand  dollars,  that  being  the 
amount  of  first-mortgage  bonds  deposited  with  a  trustee  as 
collateral  security  for  general  mortgage  bonds.  On  December 
24,  1887,  a'foreclosure  was  decreed.  Various  bondholders  had 
become  parties  by  petition  during  the  pendency  of  the  suit. 
The  decree  complained  of  in  the  present  appeal  was  one  de- 
termining that  certain  *'  car-trust  creditors  "  held  a  lien  on  the 
property  of  the  corporation  for  cars  and  engines  furnished,  and 
that  their  lien  was  superior  to  that  of  the  holders  of  the  bonds 
secured  by  mortgage.  There  was  also  an  appeal  by  Clark  and 
Kimball,  bankers,  because  the  decree  rejected  their  claim  to 
priority  over  the  other  creditors. 
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William  J.  Robertson,  John  C.  Bullitt,  Charles  L.  Lamherton, 
Joseph  Leedom,  W.  W.  and  B.  T.  Crump,  J.  S.  Clark,  and  W.  R. 
Staples,  for  the  appellants. 

Johnston,  Williams,  and  Boulware,  Camm  Patteson,  Waller  R. 
Staples^  H.  Gordon  McCouchy  R.  C.  Dame^  and  W.  H.  Travers^ 
for  the  appellees. 

Lewis,  P.  We  are  of  opinion  that  so  much  of  the  de- 
cree of  the  April  terra,  1888,  is  erroneous  as  decided  that 
the  claims  designated  in  the  record  as  the  "  car-trust  claims  " 
constitute  a  lieu  on  the  franchises  and  all  the  property,  real 
and  personal,  of  the  defendant  company.  These  claims  are 
for  engines  and  other  rolling  stock  which  were  furnished  by 
the  Railroad  Equipment  Company,  E.  E.  Denniston,  and 
other  persons  to  the  defendant  company  at  different  times 
prior  to  the  commencement  of  the  present  suit,  and  for  which 
the  company  undertook  to  pay  in  monthly  installments;  the 
title,  however,  to  be  retained  until  the  equipment  should  be 
fully  paid  for.  As  appears  from  the  master's  report,  the 
aggregate  amount  of  these  claims  exceeds  the  sum  of  seven 
hundred  thousand  dollars,  —  a  sum  equal  to,  or  perhaps  in 
excess  of,  the  real  value  of  the  equipment,  —  and  they  are  re- 
ported by  him  and  adjudged  by  the  court  to  be  liens  on  the 
property  of  the  company  prior  to  the  mortgages  in  question. 

This  conclusion  is  based  on  certain  provisions  of  the  statute 
approved  March  21,  1877,  as  amended  by  an  act  approved 
April  2,  1879  (Acts  1876-77,  p.  188;  Acts  1878-79,  p.  352), 
and  its  correctness  therefore  depends  upon  the  validity  of 
those  provisions. 

The  title  of  the  first-mentioned  act  is,  "An  act  to  secure  the 
payment  of  wages  or  salaries  to  certain  employees  of  railway, 
steamboat,  and  other  corporations";  and  the  first  section  of 
the  act  enacts  "that  hereafter  all  conductors,  brakesmen, 
engine-drivers,  firemen,  captains,  stewards,  pilots,  clerks, 
depot  or  office  agents,  store-keepers,  mechanics,  or  laborers,  and 
all  persons  furnishing  railroad  iron,  fuel,  and  all  other  supplies 
necessary  for  the  operation  of  trains  and  engines  employed  in 
the  service  of  any  railroad,  canal,  or  other  transportation  com- 
pany chartered  under  or  by  the  laws  of  this  state,  or  doing 
business  within  its  limits,  shall  have  a  prior  lien  on  the  fran- 
chise, the  gross  earnings,  and  on  all  the  real  and  personal 
property  of  said  company  which  is  used  in  operating  the  same 
for  and  to  the  extent  of  the  wages  or  salaries  contracted  to  be 
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paid  them  by  said  company;  and  no  mortgage,  deed  of  trust, 
sale,  conveyance,  or  hypothecation  hereafter  executed  of  said 
property  shall  defeat  or  take  precedence  over  said  lien." 

The  second  section  then  goes  on  to  provide  how  the  lien 
secured  by  the  first  section  shall,  in  order  to  avail,  be  verified 
and  recorded,  and  the  third  section  provides  the  rights  of  an 
assignee  of  the  lien. 

The  title  of  the  amendatory  act  is  as  follows:  "An  act  to 
amend  and  re-enact  the  first  and  second  sections  of  an  act 
approved  March  21,  1877,  entitled  an  act  to  secure  the  pay- 
ment of  the  wages  or  salaries  of  certain  employees  of  railway, 
canal,  steamboat,  and  other  transportation  companies  ";  and 
the  only  amendment  made  by  the  act  which  is  material  to  the 
present  case  is,  that  it  adds  the  words  "engines"  and  "cars" 
to  the  list  of  supplies  mentioned  in  the  first  section  of  the 
original  act,  and  for  which  a  lien  is  given. 

The  question  upon  which  this  branch  of  the  case  depends 
is,  whether  this  legislation,  so  far  as  it  relates  to  what  is  known 
as  supply  creditors,  is  germane  to  the  title  of  the  statute,  or 
whether  it  is  not  sufficiently  indicated  by  the  title,  and  there- 
fore invalid  by  virtue  of  the  constitutional  requirement  that 
"  no  law  shall  embrace  more  than  one  object,  which  shall  be 
expressed  in  its  title  ":  Const.,  art.  5,  sec.  15. 

The  question  is  a  grave  one,  and  we  fully  appreciate  its 
importance  and  delicacy.  Every  act  of  the  legislature  is  pre- 
sumed to  be  constitutional,  and  ought  to  be  sustained  by  the 
courts,  unless  the  conflict  between  the  statute  and  the  con- 
stitution be  palpable;  and  especially  is  this  so  in  a  case  like 
the  present,  as  it  is  often  difficult  to  determine  the  degree  of 
particularity  which  must  be  observed  in  the  title  of  a  statute, 
in  order  to  make  the  title  and  the  body  of  the  act  com  form  to 
the  constiiXltional  requirement;  but  where  the  repugnancy 
between  the  statute  and  the  constitution  is  too  clear  to  admit 
of  reasonable  doubt,  the  constitution  must  prevail,  and  the 
statute,  to  the  extent  of  the  repugnancy,  must  be  declared 
invalid,  be  the  consequences  what  they  may. 

As  to  the  constitutional  provision  in  question,  it  is,  as  we 
have  had  occasion  in  a  recent  case  to  declare,  not  only  manda- 
tory, but  of  great  public  utility.  It  was  introduced  into  the 
constitution  for  a  wise  purpose,  and  ought  to  be  reasonably 
interpreted  and  firmly  enforced.  One  of  its  objects  is  to  pre- 
vent corrupt  or  surreptitious  legislation  by  incorporating  into 
a  bill  obnoxious  provisions  of  which  the  title  gives  no  indica- 
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tion,  and  its  requirement  is,  that  the  title,  while  it  need  not  be 
a  complete  index  of  the  act,  must  indicate  its  object  with  suffi- 
cient distinctness  to  enable  the  members  of  the  legislature  to 
fairly  understand  it  by  simply  hearing  the  title  read.  In  other 
words,  the  title  is  not  to  be  used  as  a  deceptive  cover  for 
vicious  or  surreptitious  legislation. 

When  the  title  is  general,  as  it?  may  be,  all  persons  inter- 
ested are  put  upon  inquiry  as  to  anything  in  the  body  of  the 
act  which  is  germane  to  the  subject  expressed;  but  when  the 
title  is  restrictive,  and  confined  to  a  special  feature  of  a  par- 
ticular subject,  the  natural  inference  is,  that  other  features  of 
the  same  general  subject  are  excluded. 

"  As  the  legislature,"  says  Judge  Cooley,  "  may  make  the 
title  to  an  act  as  restrictive  as  they  please,  it  is  obvious  that 
they  may  sometimes  so  frame  it  as  to  preclude  many  matters 
being  included  in  the  act  which  might  with  entire  propriety 
have  been  embraced  in  one  enactment  with  the  matters  indi- 
cated by  the  title,  but  which  must  now  be  excluded  because 
the  title  has  been  made  unnecessarily  restrictive."  Nor  can 
the  courts,  he  adds,  "enlarge  the  scope  of  the  title;  they  are 
vested  with  no  dispensing  power;  the  constitution  has  made 
the  title  the  conclusive  index  to  the  legislative  intent  as  to 
what  shall  have  operation.  It  is  no  answer  to  say  that  the 
title  might  have  been  made  more  comprehensive,  if  in  fact 
the  legislature  have  not  seen  fit  to  make  it  so":  Cooley's 
Constitutional  Limitations,  149. 

In  a  recent  case  in  the  supreme  court  of  Pennsylvania  it  is 
said:  "The  purpose  of  the  constitutional  provision  is  to  pre- 
vent a  number  of  difierent  and  unconnected  subjects  from 
being  gathered  into  one  act,  and  thus  to  prevent  unwise  or 
injurious  legislation  by  a  combination  of  interests.  Another 
purpose  was  to  give  information  to  the  members,  or  others 
interested,  by  the  title  of  the  bill,  of  the  contemplated  legis- 
lation, and  thereby  to  prevent  the  passage  of  unknown  and 
alien  subjects,  which  might  be  coiled  up  in  the  folds  of  the 
bill.  The  provision  was  found  necessary  to  correct  the  evils 
of  unwise,  improvident,  and  corrupt  legislation,  and  therefore 
is  to  receive  an  interpretation  that  will  effectuate  its  true  pur- 
pose. It  would  not  do  to  require  the  title  to  be  a  complete 
index  to  the  contents  of  the  bill,  for  this  would  make  legisla- 
tion too  difficult,  and  bring  it  into  constant  danger  of  being 
declared  void;  but,  on  the  other  hand,  the  title  should  be  so 
certain  as  not  to  mislead." 
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"  We  are  not  called  upon,"  the  court  further  said,  "  to  show 
the  necessity  or  vindicate  the  wisdom  of  the  constitutional 
requirement.  It  is  enough  for  us  to  know  that  it  is  an  express 
mandate  of  the  original  law  which  the  legislature  ought  to 
obey  and  the  courts  are  bound  to  enforce.  While  it  may  be 
difl&cult  to  formulate  a  rule  by  which  to  determine  the  extent 
to  which  the  title  of  a  bill  must  specialize  its  object,  it  may 
be  safely  assumed  that  the  title  must  not  only  embrace  the 
subject  of  proposed  legislation,  but  also  express  the  same  so 
clearly  and  fully  as  to  give  notice  of  the  legislative  purpose  to 
those  who  may  be  specially  interested  therein.  Unless  it  does 
this,  it  is  useless  ":  In  re  Road  of  Phoenixvilley  109  Pa.  St.  44. 

The  constitution  of  Michigan  contains,  as  do  the  constitu- 
tions of  many  other  states  in  the  Union,  a  provision  identical 
with  that  of  our  own  constitution  above  quoted,  and  in  the 
case  of  People  v.  Mahaney,  13  Mich.  481,  the  supreme  court  of 
that  stale,  after  referring  to  the  practice  which  had  theretofore 
prevailed  of  including  in  one  act  subjects  of  diverse  natures, 
and  saying  that  it  was  corruptive  both  to  the  legislature  and 
the  state,  used  this  language:  "It  was  scarcely  more  so, 
however,  than  another  practice,  also  intended  to  be  rem- 
edied by  the  constitutional  provision,  by  which,  through 
dexterous  management,  claims  were  inserted  in  bills  of 
which  the  titles  give  no  intimation,  and  their  passage  se- 
cured through  legislative  bodies  whose  members  were  not  gen- 
erally aware  of  their  intention  and  effect The  framers 

of  the  constitution  meant  to  put  an  end  to  legislation  of  this 
vicious  character,  which  was  little  less  than  a  fraud  upon 
the  public,  and  to  require  that  in  every  case  the  proposed 
measure  should  stand  upon  its  own  merits,  and  that  the  legis- 
lature should  be  fairly  notified  of  its  design  when  required  to 
pass  upon  i^"  See  also  Supervisors  v.  McGruder,  84  Va.  828; 
Lane  v.  State,  49  N.  J.  L.  673;  City  of  Kansas  v.  Payne,  71  Mo. 
159;  Cutlip  V.  Sheriff,  3  W.  Va.  588;  Hingle  v.  State,  24  Ind. 
28;  Ryerson  v.  Utley,  16  Mich.  269;  Failing  v.  Commissioners, 
53  Barb.  70;  Prothro  v.  Orr,  12  Ga.  36;  Montdair  v.  Ramsdell, 
107  U.  S.  147;  Carter  County  v.  Sinton,  120  U.  S.  517;  Ex 
parte  Thomason,  16  Neb.  238. 

In  the  light  of  the  principles,  there  can  be  no  reasonable 
doubt,  we  think,  that  so  much  of  the  act,  and  the  act  amenda- 
tory thereof,  as  is  relied  on  in  the  present  case,  is  repugnant  to 
the  constitution,  and  therefore  void.  The  simple  and  single 
purpose  indicated   by  the  titles  to  the  two  acts  is  to  secure  the 
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payment  of  wages  or  salaries  to  certain  employees;  and  we 
have  only  to  regard  the  plain  and  well-understood  meaning  of 
those  terms  to  see  that  by  no  possibility  can  they  be  made  to 
embrace  the  claims  in  question.  The  price  of  a  locomotive  is 
not  wages  or  salary,  and  a  person  who  builds  and  sells  loco- 
motives, cars,  etc.,  is  presumably  not  an  employee,  but  an 
employer.  Bouvier  defines  wages  to  be  "  a  compensation  given 
to  a  hired  person  for  his  or  her  services";  and  salary  he  de- 
fines as  "a  reward  or  recompense  for  services  performed;. 
.  .  .  .  thepriceof  hiring  of  domestic  servants  and  workmen"; 
though  the  term  is  usually  applied,  he  says,  to  the  rewards 
paid  to  a  public  oflficer  for  the  performance  of  his  oflBcial 
duties. 

We  do  not  see  how  argument  can  make  plainer  the  invalid- 
ity of  the  act  in  the  particular  mentioned.  The  title  is  mis- 
leading and  deceptive.  It  gave  not  the  remotest  intimation  of 
the  provisions  of  the  act  relied  on  here,  which  are  foreign  to 
the  subject  expressed  in  the  title;  and  to  sustain  the  act  in  it& 
entirety  would  be,  in  effect,  by  judicial  construction,  to  elimi- 
nate from  the  constitution  one  of  its  most  important  provis- 
ions, Or  at  all  events,  to  seriously  impair  its  usefulness.  Thia 
the  courts  have  no  power  to  do.  Our  duty  in  such  a  case  ia 
to  maintain  the  constitution  inviolate,  and  to  declare  void  so 
much  of  the  act  as  is  inconsistent  therewith.  And  a  decree 
in  the  present  case  will  be  entered  accordingly. 

It  is  insisted,  however,  that  whether  the  statute  be  valid  or 
not,  the  claims  in  question  are  privileged  debts,  entitling  the 
claimants  to  superior  equities  to  the  mortgage  creditors,  ac- 
cording to  the  doctrine  of  Fosdick  v.  Schall,  99  U.  S.  235,  Wil- 
liamson V.  Washington  City  etc.  R.  R.  Co.,  33  Gratt.  624,  and 
other  cases  of  that  class. 

In  those  cases  (the  principle  now  well  established  in  the 
jurisprudence  of  the  country)  was  announced  that  when  the 
current  receipts  of  a  railroad,  which  are  always  first  applicable 
to  the  payment  of  its  current  debts,  i.  e.,  debts  for  labor,  sup- 
plies, and  the  like,  are  used  in  paying  the  mortgage  debt,  or 
in  strengthening  or  protecting  the  security,  it  is  competent 
and  proper  for  a  court  of  equity,  when  asked  by  the  mortga- 
gees to  take  possession  of  the  road,  and  to  hold  and  operate 
it  for  their  benefit  by  the  appointment  of  a  receiver,  to  direct 
that  the  fund  thus  diverted  be  restored  from  the  income  of 
the  receivership,  or,  under  some  circumstances,  even  from  the 
proceeds  of  the  sale  of  the  corpus  of  the  other  property:   Union- 
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Trust  Co.  V.  Souther^  107  U.  S.  591;  Burnham  v.  Bowen,  111 
U.  S.  776;  St.  Louis  etc.  R.  R.  Co.  v.  Cleveland  etc.  R'y  Co., 
125  U.  S.  658,  673;  Hale  v.  Frost,  99  U.  S.  389. 

But  the  presest  case  is  not  within  this  principle.  Indeed, 
the  case  of  Fosdick  v.  Schall,  99  U.  S.  235,  so  far  from  supporting, 
is  an  authority  against  the  position  of  the  claimants.  There 
certain  cars  had  been  sold  by  the  appellee  to  the  railroad  com- 
pany before  the  appointment  of  a  receiver,  to  be  paid  for  in 
installments,  and  the  title  was  retained  until  all  the  payments 
should  be  made.  Default  was  made  in  the  payments,  and 
under  orders  in  the  cause,  the  receiver  paid  for  the  use 
of  the  cars  during  the  receivership,  but  the  vendor  insisted 
that  he  was  entitled,  in  addition  to  this,  to  take  back  the  cars 
and  also  to  be  paid  the  balance  due  him  out  of  any  funds  in 
court  to  the  credit  of  the  cause  not  otherwise  appropriated. 
The  supreme  court  held  he  could  reclaim  the  cars,  and  that  he 
was  entitled  to  be  paid  for  their  use  by  the  receiver,  but  that 
for  any  balance  that  might  be  due  him  after  his  own  reserved 
security  had  been  exhausted,  he  occupied  the  position  of  a 
general  creditor  only.  And  the  present  case  stands  upon  the 
same  footing. 

Here  there  was,  in  legal  effect,  a  conditional  sale  of  the 
equipment  in  question,  with  a  retention  of  title  as  a  security 
for  the  purchase-money.  The  written  contracts  between  the 
parties,  it  is  true,  purport  to  be  leases,  but  the  mere  language 
used  is  by  no  means  conclusive  of  the  legal  nature  of  the 
transactions.  As  was  said  in  Hervey  v.  R.  I.  Locomotive  Works, 
93  U.  S.  664  (which  also  was  a  case  of  a  rolling-stock  con- 
tract), "the  transaction  is  not  changed  by  giving  it  the  form 
of  a  lease.  In  determining  the  real  character  of  a  contract 
courts  will  always  look  to  its  purpose,  rather  than  to  the  name 
given  it  by  the  parties." 

The  claimants,  moreover,  have  been  paid  by  the  receiver, 
with  the  sanction  of  the  court,  for  the  use  of  the  equipment 
by  him,  and  this  was  proper,  as  it  is  the  duty  of  a  court  to 
pay  from  the  trust  fund  in  its  possession  all  the  debts  it  in- 
curs in  administering  the  trust:  Myer  v.  Western  Car  Co.,  102 
U.  S.  1.  They  are  also  entitled  to  enforce  what  is,  in  effect,  a 
lien  retained  by  them  upon  the  equipment  for  whatever  may 
now  be  due  them;  that  is  to  say,  they  are  entitled  to  reclaim 
it;  nor  is  this  disputed.  But  as  for  any  balance  that  may  re- 
main after  enforcing  that  lien,  they  are,  as  the  supreme  court 
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said  in  Fosdick  v.  Schnll,  99  U.  S.  235,  general  creditors  only, 
with  no  special  equities  in  their  favor. 

To  the  same  effect  is  Huidekoper  v.  HincMey  Locomotive 
Works,  99  U.  S.  258,  which  was  the  case  of  a  conditional  sale 
of  locomotives,  and  in  which  tiie  same  principle  was  applied. 
In  Burnham  v.  Bowen,  111  U.  S.  776,  a  claim  for  coal  furnished 
the  railroad  company,  to  be  used  on  its  engines,  before  the 
appointment  of  a  receiver,  was  allowed  on  the  ground  that  the 
income  of  the  receivership  had  been  used  to  pay  off  encum- 
brances on  the  mortgaged  property,  thereby  increasing  the 
security  of  the  bondholders  at  the  expense  of  the  labor  and 
supply  creditors.  It  was  held  that  this  was  such  a  diversion 
of  what  was  denominated  the  "  current  debt  fund  "  as  to  make 
it  proper  to  require  the  mortgagees  to  pay  it  back.  The  court, 
however,  added,  by  way  of  caution,  as  in  Union  Trust  Co.  v. 
Morrison,  125  U.  S.  591,  it  afterwards  repeated :  "  We  do  not  now 
hold,  any  more  than  we  did  in  Fosdick  v.  Schall,  99  U.  S.  235,  or 
Huidekoper  v.  Hinckley  Locomotive  Works,  99  U.  S.  258,  that  the 
income  of  a  railroad  in  the  hands  of  a  receiver,  for  the  benefit 
of  mortgage  creditors  who  have  a  lien  upon  it  under  their 
mortgage,  can  be  taken  away  from  them  and  used  to  pay  the 
general  creditors  of  the  road.  All  we  then  decided,  and  all  W6 
now  decide,  is,  that  if  current  earnings  are  used  for  the  bene- 
fit of  mortgage  creditors  before  current  expenses  are  paid,  the 
mortgage  security  is  chargeable  in  equity  with  the  restoration 
of  the  fund  which  has  been  thus  improperly  applied  to  their 
use." 

The  same  principle  was  recognized  in  Addison  v.  Lewis,  75 
Va.  701,  in  which  case,  after  referring  to  Fosdick  v.  Schall,  99 
U.  S.  235,  and  similar  cases.  Judge  Christian,  in  whose  opin- 
ion all  the  judges  present  concurred,  said:  "  It  has  been  said, 
and  said  truly,  that  these  decisions  constitute  *a  new  depart- 
ure,' and  I  am  not  disposed  to  extend  the  doctrine  one  inch 
beyond  the  point  to  which  the  authority  of  these  cases  plainly 
points." 

Many  other  cases  were  referred  to  in  the  argument,  which 
we  have  examined,  but  it  is  unnecessary  to  comment  upon 
them.  The  truth  is,  no  invariable  rule  is  deducible  from  the 
authorities.  Each  case  must  therefore  be  decided  in  the  light 
of  its  own  circumstances;  and  so  viewing  the  present  case,  we 
think  the  claims  in  question  are  not  such  debts  as  ought,  in 
equity  and  good  conscience,  to  be  accorded  priority  over  the 
mortgage  creditors.     It  was  not  alleged  in  the  petitions  of  in- 
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tervention  filed  by  the  claimants  in  the  court  below,  nor  is  it 
proven,  that  any  portion  of  the  current  income  of  the  com- 
pany before  the  appointment  of  the  receiver  was  diverted  to 
the  benefit  of  the  bondholders;  and  where  there  has  been 
*'  no  diversion,  there  can  be  no  restoration." 

This,  then,  disposes  of  the  car-trust  claims. 

We  come  next  to  consider  the  case  of  Messrs.  Clark  and 
Kimball,  bankers  of  Philadelphia,  who  have  also  appealed 
from  so  much  of  the  decree  as  postpones  to  the  first  and  sec- 
ond mortgages  their  claim  to  priority  over  those  mortgages  to 
the  extent  of  the  promissory  notes  of  the  Shenandoah  Valley 
Railroad  Company  used  by  them  in  purchasing  income  mort- 
gage bonds  of  the  company,  and  now  held  by  them.  On  the 
other  hand,  the  appellees  complain  of  the  decree,  under  the 
ninth  rule  of  the  court,  on  the  ground  that  the  decree  goes  too 
far  in  favor  of  the  said  appellants  in  giving  them  the  benefit 
of  the  liens  of  the  coupons  which  were  used  by  them  in  pur- 
chasing income  bonds,  and  who  insist  that  this  alleged  error 
should  be  corrected.  The  ground  of  this  contention  is,  that 
the  coupons,  when  surrendered  to  the  company,  were  paid  for 
and  discharged  with  income  bonds,  and  consequently  the  liens 
to  secure  them  were  to  that  extent  extinguished  also. 

A  brief  reference  to  the  facts  is  essential  to  a  correct  under- 
standing of  the  questions  thus  raised. 

The  appellants  Clark  and  Kimball  were  for  a  long  while 
the  bankers  of  the  railroad  company,  and  appear  to  have  ren- 
dered it  valuable  pecuniary  aid.  Their  unpaid  loans  to  the 
company  at  one  time  amounted  to  nearly  half  a  million  dol- 
lars, which  were  evidenced  by  the  promissory  notes  of  the 
company.  Much  of  the  money  thus  loaned,  it  is  claimed, 
went  to  pay  ofi"  labor  and  supply  claims  and  other  privileged 
debts  of  the  company.  They  also  held  a  large  amount  of  tiie 
first  and  general  mortgage  coupons  of  the  company,  maturing 
in  1883  and  1884.  These,  with  the  notes  above  mentioned, 
were  used  at  par  in  purchasing  income  bonds  at  sixty  cents 
on  the  dollar,  which  bonds  are  secured  by  what  is  called  the 
income  or  third  mortgage  on  the  road. 

The  appellant's  claim  is  founded  upon  two  propositions, 
namely:  1.  That  as  to  the  coupons,  there  was  a  mere  ex- 
change of  securities,  without  affecting  the  debt  of  which  the 
coupons  were  the  evidence;  and  2.  That  as  to  the  promissory 
notes,  the  money  for  which  they  were  given  was  used  in  the 
payment  of  preferred  debts,  and  therefore  that  the  appellants 
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are  entitled  to  be  subrogated  to  tbe  rights  and  privileges  of 
the  creditors  whose  debts  were  thus  paid. 

There  is  certainly  no  better-settled  principle  in  equity,  nor 
one,  perhaps,  which  has  oftener  been  recognized  and  acte'' 
upon  by  this  court,  than  that  no  mere  change  in  the  form  *f 
the  evidence  of  a  debt  secured  by  mortgage,  deed  of  trust,  *»r 
a  vendor's  lien  will  operate  to  discharge  the  debt,  unless  so- 
intended  by  the  parties.  The  cases  of  Yancey  v.  Mauck,  lb' 
Gratt.  300,  Gihert  v.  Washington  City  etc.  R.  R.  Co.,  33  Gratt. 
586,  and  Stimpson  v.  Bishop,  82  Va.  190,  may  be  mentioned 
among  the  many  cases  in  this  court  on  that  subject.  At  the 
same  time,  it  is  equally  well  settled  that  where  one  security 
is  accepted  by  the  creditor  in  satisfaction  of  another,  the  debt 
evidenced  by  the  latter  is  discharged.  In  a  case,  therefore,, 
of  a  change  of  securities,  the  question  always  is,  What  was  the 
intention  of  the  parties?  or  as  it  is  usually  expressed,  the 
question  whether  the  transaction  amounts  to  a  novation  is  a 
question  of  intention,  to  be  derived  from  all  the  circumstances 
of  the  case,  although  nothing  positive  be  expressed.  And  ir^ 
the  absence  of  proof  of  a  special  agreement,  the  giving  up  or 
the  retention  of  the  original  security  will,  in  general,  be  a 
decisive  circumstance  in  determining  that  question;  for  if  the 
creditor  means,  in  any  contingency,  to  resort  to  the  original 
indebtedness,  he  will  scarcely  be  willing  to  surrender  all  evi- 
dence of  that  indebtedness  to  his  debtor  without  fortifying 
himself  with  some  acknowledgment  of  the  real  nature  of  the 
transaction.  This  was  decided  in  Morriss  v.  Harveys,  75  Va. 
726,  and  such  is  the  well-settled  doctrine. 

In  the  present  case,  there  was  no  express  agreement  wheiv 
the  coupons  in  question  were  surrendered,  and  hence  we  must 
look  to  the  surrounding  circumstances  to  ascertain  what  the 
intention  of  the  parties  was. 

It  appears  from  the  record  that  income  bonds  to  the  amount 
of  one  million  five  hundred  thousand  dollars  were  issued  and 
sold  by  the  railroad  company,  which  were  principally  paid  for 
with  the  coupons  and  notes  above  mentioned.  These  bonds 
were  secured,  as  already  stated,  by  what  is  called  the  income 
or  third  mortgage,  which  mortgage  was  executed  in  accord- 
ance with  a  previous  written  agreement  between  the  Shenan- 
doah Valley  Railroad  Company  and  the  Norfolk  and  Western 
Railroad  Company,  bearing  date  December  29,  1882. 

That  agreement  shows  that  by  a  previous  contract  between 
•  the  same  parties,  dated  September  27,  1881,  the  Shenandoah. 
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Valley  company  had  agreed  to  complete  its  road,  the  soutljcrn 
terminus  of  which  was  then  at  Waynesboro,  to  a  junction 
with  the  Norfolk  and  Western  road,  which,  up  to  the  29th  of 
December,  1882,  it  had  failed  to  do.  Accordingly,  it  was 
agreed  that  in  order  "  to  pay  and  provide  for  its  floating  and 
■accruing  indebtedness,"  and  to  raise  the  means  to  complete 
its  road,  the  Shenandoah  Valley  company  would  issue  income 
bonds,  and  secure  them  by  an  additional  mortgage.  And  "for 
the  purpose  of  adding  to  the  value  of  said  income  bonds,  and 
more  promptly  and  advantageously  negotiating  the  same," 
the  Norfolk  and  Western  company  agreed  to  guarantee,  on 
certain  specified  conditions,  the  payment  of  interest  on  the 
bonds,  which,  it  was  agreed,  should  not  be  sold  at  less  than 
sixty  per  cent  of  their  par  value,  payable  in  cash  or  obliga- 
tions of  the  first-mentioned  company,  including  mortgage 
^coupons  maturing  in  1883  and  1884. 

The  mortgage  was  accordingly  executed  on  the  12th  of  Feb- 
ruary, 1883,  and  it  set  forth  the  object  of  the  issue  of  the 
bonds  secured  by  it,  the  terms  and  conditions  upon  which  they 
were  issued,  and  also  the  substance  of  the  agreement  afore- 
said, as  did  the  bonds  themselves. 

The  appellants  Clark  and  Kimball  thus  had,  independently 
of  their  official  connection  with  the  company,  full  notice  of 
the  objects  for  which  the  bonds  purchased  and  now  held  by 
them  were  issued,  and  it  is  not  reasonable  to  suppose  that  in 
surrendering  their  coupons  at  par,  and  getting  for  them  at  sixty 
cents  on  the  dollar  income  bonds  secured  and  guaranteed  as 
already  indicated,  they  were  merely  exchanging  one  form  of 
indebtedness  for  another,  leaving  the  original  indebtedness 
evidenced  by  the  coupons  unaffected.  On  the  contrary,  the 
-circumstances  of  the  transaction  preclude  any  such  conclusion. 
Here  not  only  was  the  original  security  given  up,  but  a  new 
one  was  t^en,  secured  not  only  on  the  property  of  the  debtor, 
but  guaranteed,  to  a  certain  extent,  by  a  third  and  solvent 
party,  and  the  new  security  reciting,  what  was  known  before, 
that  it  was  issued  to  pay  the  floating  and  accruing  indebted- 
ness of  the  company,  a  large  portion  of  which  indebtedness 
was  used  at  par  in  purchasing  the  bonds  at  only  a  little  over 
one  half  of  their  nominal  value. 

In  addition  to  this,  the  coupons,  when  turned  into  the  com- 
pany, were  canceled,  and  the  transaction  was  treated,  as  in 
■effect  it  was,  an  extinguishment  of  the  coupons.     And  that 
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such  was  the  intention  of  the  parties  at  the  time  hardly  ad- 
mits of  doubt. 

Besides,  if  this  be  not  the  true  view  of  the  matter,  the  ap- 
pellants must,  upon  the  plainest  principles  of  equity,  be  held 
to  have  waived  the  claim  now  asserted  by  them.  In  a  printed 
statement  to  the  New  York  Stock  Exchange  dated  May  31, 
1883,  accompanying  their  application  to  have  the  mortgage 
bonds  of  the  company,  including  the  income  bonds,  "  listed,'^ 
as  it  is  called,  statements  were  made  by  the  officers  of  the 
company  as  to  the  financial  condition  of  the  company  which 
are  utterly  at  war  with  the  claims  now  asserted;  that  is  to 
say,  according  to  that  statement,  no  such  claims  as  those  now 
asserted  were  outstanding  or  chargeable  against  the  company; 
and  if  they  are  good  now,  they  were  good  then,  and  ought  to 
have  been  embraced  in  the  statement.  At  that  time  Kimball, 
one  of  the  appellants,  was  the  president  of  the  company,  and 
Clark,  the  other  appellant,  was  one  of  its  directors.  Upon  the 
strength  of  these  representations,  sales  of  the  bonds  were  no 
doubt  effected  to  innocent  purchasers,  and  it  would  now  be 
the  grossest  injustice  to  such  persons  to  allow  the  claims  in 
question  as  a  preferred  charge  on  the  mortgaged  property,  and 
thereby,  to  that  extent,  to  impair  the  security  of  the  mort- 
gages.    Plainly,  upon  no  just  principle  can  this  be  done. 

A  decisive  authority  upon  this  point  is  Addison  v.  Lewis,  75 
Va.  701.  There  the  president  of  the  railroad  company  inter- 
vened, and  asserted  a  claim  for  several  years'  salary,  which 
accrued  before  the  road  went  into  the  hands  of  a  receiver,  but 
as  it  appeared  that  in  his  published  annual  reports,  as  presi- 
dent for  the  years  in  question,  his  salary  for  those  years  was 
put  among  the  paid  items,  it  was  held  that  any  right  which 
he  might  have  had  to  be  paid  in  preference  to  the  bondhold- 
ers had  been  waived,  although  the  salary,  in  point  of  fact,  had 
not  been  paid.  This  ruling,  it  seems  to  us,  is  eminently  just 
and  proper,  and  in  accordance  with  public  policy,  inasmuch 
as  the  officers  of  a  railroad  company  are,  in  a  general  sense, 
trustees,  and  must  therefore  act  in  the  strictest  good  faith  in 
putting  forth  statements  to  the  public  as  to  the  condition  of 
the  affairs  of  the  company,  upon  which  innocent  third  persons, 
in  their  dealings  with  the  company,  have  a  right  to  rely. 

The  same  considerations'  apply  to  the  promissory  notes  in 
question,  and  as  to  which  the  appellants  claim  the  right  of 
subrogation.  But  enough  has  been  already  said  to  show  that 
this  is  not  a  proper  case  for  the  application  of  that  doctrine. 
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"The  law  of  subrogation  is  the  exercise  of  the  equitable 
powers  of  the  court,  to  afford  a  summary  relief  to  a  meritori- 
ous creditor,  who  might  otherwise  be  subject  to  loss  by  the 
operation  of  proceedings  at  law  against  the  estate  or  funds  of 
one  who  is  indebted  both  to  him  and  to  others.  This  equi- 
table remedy  is  allowed  only  when  it  does  not  conflict  with 
the  legal  or  equitable  rights  of  other  creditors  of  the  common 
debtor It  is  the  creature  of  equity,  and  justice  is  its  ob- 
ject. It  is  founded,  not  upon  contract,  express  or  implied,  but 
upon  principles  of  equity  and  benevolence,  and  is  only  to  be 
administered  in  a  clear  case,  and  never  to  the  prejudice  of  the 

rights  of  others Being  purely  a  creature  of  equity,  it  is 

enforced  in  those  cases  where  its  application  is  just,  and  sanc- 
tioned by  the  obligations  of  good  faith  and  sound  policy" 
Sheldon  on  Subrogation,  sec.  4;  Enders  v.  Brune,  4  Rand.  438; 
Clevinger  v.  Miller,  27  Gratt.  740;  Miller  v.  Holland,  84  Va. 
652;  3  Pomeroy's  Eq.  Jur.,  sec.  1419,  note  1. 

Besides,  there  is  no  proof  that  when  the  money  was  loaned 
for  which  the  notes  were  given  there  was  any  understanding 
as  to  how  it  should  be  applied.  The  company  at  the  time 
was  financially  embarrassed,  and  the  loans  were  simply  made 
in  the  ordinary  course  of  business.  The  lenders  were  pecuni- 
arily interested  in  the  road,  and  no  doubt  were  influenced 
thereby  in  loaning  the  money,  but  with  no  agreement  that 
any  particular  claims,  or  class  of  claims,  should  be  paid  with 
it.  Indeed,  Kimball  himself,  one  of  the  appellants,  testifies 
explicitly  in  his  deposition  that  the  money  was  advanced 
without  any  special  agreement,  written  or  verbal;  so  that  it 
went  into  the  treasury  of  the  company  unaffected  by  any 
special  equities  of  the  appellants;  and  when,  afterwards,  a  part 
of  it  was  paid  out  to  laborers  and  supply-men,  the  debts  so 
paid  were  forever  discharged. 

It  appejirs,  moreover,  that  when  the  notes  for  the  loans 
were  taken,  the  appellants  received  general  mortgage  bonds 
of  the  company  as  collateral  security  for  their  payment,  which 
goes  far  to  show,  if  it  does  not  conclusively  show,  that  the 
idea  of  a  right  to  subrogation  is  altogether  an  afterthought; 
for  why  take  general  or  second-mortgage  bonds  as  collateral 
if  the  understanding  was  that  the  appellants  were  to  stand  in 
the  place  of  those  whose  equities  were  superior  even  to  the 
first  mortgage?  To  this  question  the  answer  must  be,  that 
the  money  was  loaned  on  the  credit  of  the  company  and  the 
collaterals  so   furnished,  alone.     At   all  events,  such  is  the 
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fair  inference  from  the  record,  and  there  is  no  evidence  to  re- 
pel it. 

In  Addison  v.  Lewis^  75  Va.  701,  a  similar  claim  was  as- 
serted on  the  part  of  a  bank  for  money  advanced  by  it  before 
the  appointment  of  a  receiver,  and  which  was  used  by  the 
railroad  company  in  paying  current  expenses.  The  claim, 
however,  was  rejected.  The  court  said:  "The  bank  dis- 
counted the  paper  of  the  company  solely  upon  the  credit  of 
the  company,  and  upon  collaterals  deposited  by  the  company 
with  the  bank.  The  acceptance  of  these  collaterals  was  in 
itself  a  recognition  of  the  subordination  of  the  claim  of  the 
bank  to  the  lien  of  the  bondholders,  and  is  sufficient  to  estop 
the  bank  from  setting  up  the  claim  preferred  in  the  petition." 

The  cases  of  Coe  v.  New  Jersey  Midland  R^y  Co.,  31  N.  J. 
Eq.  105,  and  Atkins  v.  Petersburg  R.  R.  Co.,  3  Hughes,  307, 
relied  on  by  the  appellants,  are  not  in  point,  as  in  each  of 
those  cases  the  advances  were  made  at  the  instance  of  the 
debtor,  on  a  distinct  understanding,  clearly  established,  that 
the  parties  by  whom  they  were  made  should  be  subrogated  to 
the  rights  of  the  creditors  whose  debts  were  paid  with  the 
money  advanced.  See  3  Pomeroy's  Eq.  Jur.,  sec.  1212,  and 
cases  in  the  notes. 

In  short,  we  are  of  opinion  that  the  claim  of  the  appellants 
Messrs.  Clark  and  Kimball  to  superior  equities  to  the  bond- 
holders cannot  be  sustained;  that  they  are  entitled,  as  to  the 
income  bonds  held  by  them,  to  the  security  of  the  income 
mortgage  only;  and  that  so  much  of  the  decree  of  the  circuit 
court  as  is  in  conflict  with  this  opinion  must  be  reversed  and 
annulled. 

Decree  reversed  in  part  and  affirmed  in  part. 

Statutes,  What  must  bk  Expressed  in  the  Title.  —  An  act  should 
embody  but  one  subject,  and  its  title  should  clearly  state  the  subject  of  the 
legislation:  Note  to  Allen  v.  Pioneer  Press  Co.,  12  Am.  St.  Rep.  716;  In  re 
llauck,  70  Mich.  397;  Bush  v.  Indianapolis,  120  Ind.  477;  Perry  v.  Goss,  25 
Neb.  826;  Hargrave  v.  Weher,  66  Mich.  59;  Nason  v.  Poor  Directors,  126 
Pa.  St.  445;  Hartford  Ins.  Co.  v.  Raymond,  70  Mich.  485;  People  v.  Phippin, 
70  Mich.  6;  Isle  Royale  etc.  Corporation  v.  Osmun,  76  Mich.  163;  State  v.  Brown, 
41  La.  Ann.  772.  But  the  subject  need  only  be  expressed  in  the  title  to  the 
act  in  general  terms:  People  v.  Blue  Mountain  Joe,  129  111.  371;  Donnersberger 
V.  Prendergast,  128  111.  229.  In  the  case  of  In  re  Senate  File,  25  Neb.  8G5,  it 
was  decided  that  a  title  stating  the  object  of  a  bill  to  amend  the  constitution 
is  unnecessary,  such  a  title  being  necessary  only  in  cases  of  ordinary  legisla- 
tion. In  construing  acts  by  the  rule  requiring  their  object  to  be  stated  in 
the  title,  the  courts  should  neither  be  too  strict  to  require  every  matter  of 
detail  to  be  stated,  nor  so  liberal  as  to  render  the  provision  of  no  effect:  In 
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re  Hauck,  70  Mich.  397.  But  provisions  in  an  act  which  are  clearly  not 
within  the  title  are  void:  Touzalin  v,  Omaha,  25  Neb.  816;  State  v.  Murray, 
41  Minn.  123;  Eaton  v.  Walker,  76  Mich.  579;  Brooks  v.  Hydron,  76  Mich. 
273.  But  the  mere  fact  that  an  act  is  broader  than  the  subject  of  its  title 
does  not  render  it  void;  yet  the  legislature  may  make  the  title  as  restrictive 
«8  it  may  see  fit,  and  the  courts  cannot  enlarge  its  scope:  State  v.  Palmer,  23 
Fla.  621.  If  all  the  provisions  of  the  act  relate  to  the  same  subject,  or  are 
naturally  connected  therewith,  and  are  not  foreign  to  the  subject  erpressed 
in  the  title,  the  act  ia  valid:  Burnside  v.  County  Court,  86  Ky.  423;  Oayle  v. 
Oioen  County,  83  Ky.  61;  Richman  v.  Supervisors,  77  Iowa,  513;  14  Am.  St. 
Bep.  308. 

Contract,  whether  Salb  or  Leasb:  See  Latham  v.  Sumner,  89  111.  233; 
21  Am.  Rep.  79,  and  note  81,  82. 

Conditional  Sale,  Effect  of,  ttpon  the  Rights  of  thk  Parties 
THERETO,  and  those  claiming  under  the  vendee,  when  the  title  has  been  re- 
curved in  the  vendor  until  payment  in  full  of  the  purchase  price:  Note  to 
Sumner  v.  Woods,  42  Am.  Rep.  105-107;  Chickering  v.  Baatress,  130  111.  206; 
17  Am.  St.  Rep.  309,  and  note  312,  313. 


Bowden  v.  Parrish. 

[86  VIBGINIA,  67.] 
OONVBTANOE.  —  ACKNOWLEDGMENT    OF    A    DeED     CANNOT    BE    TaKEN    BY    ▲ 

Grantee  therein,  though  the  conveyance  is  to  him  as  trustee. 

AOCEPTANCE   OF   A   DeED   BY   A   GrANTEE   OR   TRUSTEE  13  PRESUMED   from  its 

delivery,  unless  he  renounces  it.  This  presumption  is  not  rebutted  by 
the  fact  that  he,  acting  as  a  notary  public,  took  and  certified  the  ac- 
knowledgment  of  the  deed. 
Interest  of  an  Heir  in  the  Real  EIstate  of  his  Ancestor  should  not 
BE  Decreed  to  be  Sold  before  directing  a  settlement  of  the  adminis- 
trator's accounts. 

J.  N.  Stubbs  and  George  P.  Haw,  for  the  appellant. 

Thomas  P.  Bagby,  for  the  appellees. 

Lewis,  P.  This  was  a  suit  in  the  circuit  court  of  King  and 
Queen  County  tfe  subject  the  real  estate  of  the  defendant  B. 
F.  Bowden  to  the  satisfaction  of  the  liens  thereon.  The  suit 
was  brought  by  the  appellee  William  M.  Parrish,  who  is  a 
judgment  creditor  of  the  said  B.  F.  Bowden  and  M.  L.  Bowden, 
his  wife.  The  plaintiff's  judgment  was  recovered  in  April, 
1884,  and  the  first  question  to  be  determined  is,  whether  or  not 
the  lien  of  the  judgment  is  paramount  to  a  certain  deed  of 
trust  executed  by  the  said  Bowden  and  wife  to  R.  B.  Roy, 
trustee,  in  January,  1873,  and  which,  as  appears  from  the 
record,  purports  to  have  been  admitted  to  record  in  the  clerk's 
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office  of  King  and  Queen  County  court  on  the  13th  of  March, 
1873,  upon  a  certificate  of  acknowledgment  signed  by  the  said 
Roy,  a  notary  public. 

The  bill  charges  that  the  deed  was  improperly  admitted  to 
record,  and  that  its  pretended  recordation  is  a  nullity,  because 
founded  upon  a  void  acknowledgment,  the  said  Roy  being  trus- 
tee in  the  deed,  and  therefore  incompetent  to  take  the  acknowl- 
edgment.    And  this  position,  we  think,  is  well  taken. 

In  Davis  v.  Beazley,  75  Va.  491,  it  was  decided  that  a  gran- 
tee in  a  deed,  or  a  beneficiary  under  it,  is  not  allowed  as  an 
officer  to  take  an  acknowledgment  of  the  deed  by  the  grantor 
with  a  view  to  its  registration,  and  that  the  certificate  of  such 
acknowledgment  is  invalid  as  authority  to  admit  the  deed  to 
record,  and  hence  a  recordation  based  upon  it  is  without  effect 
as  notice  by  construction  under  the  registry  laws.  And  the 
conclusive  reason  assigned  was,  that  the  act  of  an  officer  in 
taking  an  acknowledgment  of  a  deed  is  judicial  in  its  charac- 
ter, and  cannot  therefore  be  performed  by  one  who  is  inter- 
ested in  it,  since  no  man  can  be  a  judge  in  his  own  cause.  In 
that  case  the  grantor  in  the  deed  took  his  own  acknowledg- 
ment to  it,  and,  as  clerk,  admitted  it  to  record,  and  this  was 
held  to  be  invalid. 

The  same  principle  is  applicable  to  the  present  case.  Th© 
trustee  was  an  interested  party,  and  therefore  disqualified  to 
take  the  acknowledgment  of  the  grantors,  as  much  so  as  if  he 
had  been  the  sole  beneficiary  in  the  deed.  Any  interest  in  the 
proceeding  whatever,  no  matter  how  slight  or  remote,  will  dis- 
qualify a  man  from  acting  as  "a  judge  in  his  own  cause,"  and 
here  the  trustee  was  interested,  at  least  to  the  extent  of  his 
commissions.  And  so  in  similar  cases  it  has  been  determined 
in  other  states:  Brown  v.  Moore, SSTex.  645;  Steveyisv.  Hamp- 
ton, 46  Mo.  404;  note  to  Withers  v.  Baird,  32  Am.  Dec.  757;  1 
Am.  &  Eng.  Ency.  of  Law,  145,  and  cases  cited. 

Indeed,  the  general  principle  is  conceded  by  counsel  for  the 
appellant,  but  he  insists  that  it  ought  not  to  be  applied  in  this 
case,  because,  he  says,  there  is  no  evidence  of  acceptance  on 
the  part  of  the  trustee.  But  this  position  is  untenable,  as  the 
acceptance  of  a  grantee  in  a  deed  for  his  benefit  is  always 
implied  in  the  delivery  of  the  deed,  and  the  law  presumes  that 
every  estate  is  beneficial  to  the  party  to  whom  it  is  devised  or 
conveyed,  until  he  renounces  it:  Skipwith  v.  Cunningham,  8 
Leigh,  271;  31  Am.  Dec.  642;  2  Minor's  Institutes,  656.     And 
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here  no  dissent,  on  the  part  of  the  trustee,  was  expressed,  and 
none  can  be  implied  merely  from  his  act  of  taking  the  gran- 
tor's acknowledgment  to  the  deed. 

It  is  contended,  however,  that  there  is  no  proof  that  the 
officer  by  whom  the  acknowledgment  was  certified  is  the  same 
person  who  is  named  as  the  trustee  in  the  deed.  But  the 
answer  to  this  is,  that  the  commissioner  to  whom  the  cause 
was  referred  reports  that  he  was,  and  there  is  no  proof  to  the 
contrary;  nor  was  it  the  duty  of  the  commissioner  to  return 
the  evidence  upon  which  his  report  was  based,  in  the  ab- 
sence of  any  direction  so  to  do;  and  none  was  given  in  the 
present  case.  The  report,  therefore,  upon  this  point  is  con- 
clusive: Bowers  v.  Bowers^  29  Gratt.  697;  Robinson  v.  Allen,  85 
Va.  731. 

Another  objection  made  by  the  appellant  is,  that  the  com- 
missioner did  not  report  as  to  whether  the  deed  of  trust  is  a 
lien  on  the  defendant's  real  estate,  "or  make  any  report  about 
it."  The  commissioner  did  report  the  facts  concerning  it;  and 
although  he  did  not  report  in  so  many  words  that  the  deed,  in 
his  opinion,  had  not  been  legally  recorded,  and  therefore  that 
there  was  nothing  upon  which  to  predicate  constructive  notice 
of  it  to  the  plaintiff,  yet  he  did  impliedly  so  report;  and  the 
effect  of  the  decree  overruling  the  exceptions  to  the  report, 
and  directing  the  land  to  be  sold,  was  to  determine  that  the 
alleged  registry  of  the  deed  was  a  nullity.  This  was  a  legal 
conclusion  from  the  facts  reported  by  the  commissioner,  and 
hence  the  appellant  has  not  been  prejudiced  by  the  failure  of 
commissioner  to  report  more  specifically  and  in  detail  upon 
the  point.  Enough  appeared  to  enable  the  court  to  pass  upon 
it,  and  that  is  all  that  was  necessary. 

We  are  of  opinion,  however,  that  there  was  error  in  decree- 
ing a  sale  of  the  interest  of  the  defendant  B.  F.  Bowden  in 
the  real  assets  of  the  estate  of  his  father,  Robert  Bowden, 
deceased,  before  directing  a  settlement  of  the  administrator's 
accounts.  There  are  several  heirs,  and  the  failure  to  direct 
Buch  an  account  was  contrary  to  the  established  rule  in  such 
cases,  recognized  in  Hoge  v.  Jimkin,  79  Va.  220,  and  is  error, 
for  which  the  decree  must  be  reversed.  And  as  the  case  must 
go  back  to  the  circuit  court  for  further  proceedings,  it  is  un- 
necessary to  pass  upon  any  other  question  discussed  at  the 
bar. 

Decree  reversed. 
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Deed,  Acknowledoment  of.  —  The  grantee  in  a  deed,  although  he 
takes  merely  as  a  trustee,  cannot  take  the  grantor's  acknowledgment 
thereto:  Note  to  Withers  v.  Baird,  32  Am.  Dec.  757. 

Deeds,  Accepi'ance  of,  by  Grantee.  —  The  rule  that  grantees  are  pre- 
sumed to  liave  accepted  deeds  made  in  their  favor  applies  to  trust  deeds: 
Stone  V.  King,  7  R.  L  358;  84  Am.  Dec.  557. 


Richmond  and  Danville  R.  R.  Co.  v.  Williams. 

[86  ViEGINIA,  165.] 

Master  and  Servant.  —  It  is  the  Dutt  of  the  Master  to  Exercise 
All  Reasonable  Care  to  provide  and  maintain  safe,  sound,  and  suit- 
able machinery  and  other  instrumentalities,  and  not  to  expose  his  em- 
ployees to  risks  beyond  those  which  are  incidental  to  the  employment 
and  in  contemplation  at  the  time  of  the  contract  of  service;  and  an  em- 
ployee has  the  right  to  presume  that  these  duties  have  been  performed. 

Master  and  Servant.  —  If  a  Brakeman  in  the  Service  of  a  Railroad 
Corporation  is  Injured  by  a  Ladder  being  broken,  and  by  the  con- 
ductor starting  the  train  in  motion  under  such  circumstances  as  to 
imperil  the  life  of  the  brakeman  and  to  injure  his  person,  he  is  entitled 
to  recover  of  the  corporation  compensation  for  the  injury  suffered,  if  the 
dangerous  character  of  the  cars  and  the  position  of  the  brakeman  were 
known  to  the  conductor. 

Master  and  Servant — Fellow-servants.  —  Conductor  in  Charge  ok 
A  Railway  Train,  and  a  Brakeman  whose  duty  it  is  to  obey  his  or- 
ders, are  not  fellow -servants,  and  the  latter  may  therefore  recover  of 
their  common  employer  for  injuries  suffered  through  the  negligence  of 
the  former. 

W.  R.  Staples  and  L.  C.  Berkeley,  for  the  plaintiff  in  error. 

Christian  and  Christian,  and  Randolph  and  Randolph,  for 
the  defendant  in  error. 

Lacy,  J.  The  action  vras  by  the  defendant  in  error  for 
damages  for  personal  injuries  sustained  while  in  the  employ- 
ment of  the  plaintiff  in  error  as  a  brakeman. 

The  case  is  as  follows:  On  the  sixteenth  day  of  February, 
1888,  at  2:45,  a.  m.,  the  defendant  in  error  was  engaged  in  the 
crew  of  the  yard-engine,  shifting  cars  in  the  said  city,  on  the 
side-tracks  of  the  said  plaintiff  in  error.  It  was  the  duty  of 
the  said  defendant  in  error  to  couple  and  to  uncouple  cars. 
Having  made  a  required  coupling,  he  was  directed  by  the 
conductor,  who  was  his  superior,  and  not  his  fellow-servant, 
to  get  upon  the  top  of  the  cars  and  turn  off  the  brakes,  he 
saying:  "Hop  up,  and  let  her  go."  He  climbed  upon  the 
nearest  ladder,  and  when  he  neared  the  top  of  the  car  he 
reached  for  the  hand-hold  to  the  ladder,  and  it  was  gone, — 
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had  been  broken  off,  —  and  he  twisted  his  body  to  one  side  to 
reach  the  foot-board  over  the  center  of  the  top  of  the  car  to 
pull  up.  At  this  instant,  the  defendant  in  error  carrying  a 
lantern  on  his  arm,  the  conductor  signaled  the  engineer  to 
come  back,  and  by  reason  of  his  body  being  sideways,  and 
the  combing  or  roof  of  the  cars  coming  very  close  together, 
and  one  dead-block  being  broken  off,  the  body  of  the  defend- 
ant in  error  was  caught  and  mashed,  injuring  him  seriously. 

There  was  a  demurrer  to  the  evidence  by  the  plaintiff  in 
error,  and  a  verdict  by  the  jury,  subject  to  the  judgment  of 
the  court  upon  the  demurrer,  for  two  thousand  dollars,  and 
judgment  was  rendered  for  the  plaintifiF  by  the  court,  where- 
upon the  case  was  brought  here  by  writ  of  error. 

The  case  will  be  heard  and  considered  here  upon  principles 
well  understood,  when  the  case  comes  up  upon  a  demurrer  to 
the  evidence:  See  Richmond  &  D.  R.  R.  Co.  v.  Moore,  78  Va. 
93;  Ware  v.  Stephenson,  10  Leigh,  155,  161;  Trout  v.  Virginia 
&  Tenn.  R.  R.  Co.,  23  Graft.  619;  Green  v.  Judith,  5  Rand.  1; 
HansbrougWs  ExWs  v.  Thorn,  3  Leigh,  147;  Stephens  v.  White,  2 
Wash.  203,  210;  Union  Steamship  Co.  v.  Nottinghams,  17  Gratt 
115;  91  Am.  Dec.  378. 

The  testimony  of  the  plaintifiF  below,  taken  as  true  here,  is, 
that  the  broken  hand-hold  was  unknown  to  the  plaintiflf,  the 
defective  car  having  come  in  that  night;  that  the  conductor 
knew  that  these  cars  came  so  close  together  as  to  make  it 
dangerous  to  go  between  them  when  in  motion,  and  that  he 
had  so  instructed  the  defendant  in  error;  that  the  said  con- 
ductor directed  him  to  ascend  them  while  standing;  that 
before  he  got  upon  them,  as  he  was  in  the  act  of  ascending, 
and  in  a  position  which  the  conductor  could  see,  or  ought  to 
have  seen,  as  he  carried  a  lantern,  the  conductor  caused  them 
to  come  back  and  take  up  the  slack,  and  so  injured  him.  This 
negligence  ofthe  conductor  is  the  negligence  of  the  company. 
And  while  it  is  true  that  the  injury  would  nevertheless  not 
have  happened  but  for  the  defective  ladder,  this  defective 
ladder  was  also  the  negligence  of  the  company. 

It  is  true  that  when  a  servant  enters  upon  an  employment, 
he  accepts  the  service  subject  to  the  risks  incident  to  it:  Clark 
V.  Richmond  &  D.  R.  R.  Co.,  78  Va.  709;  49  Am.  Rep.  394; 
Darracott  v.  Chesapeake  &  0.  R.  R.  Co.,  83  Va.  288;  5  Am.  St. 
Rep.  266;  Richmond  &  D.  R.  R.  Co.  v.  Moore,  78  Va.  93. 

It  is,  however,  the  duty  of  the  company  to  exercise  all 
reasonable  care   to   provide  and  maintain  safe,  sound,  and 
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suitable  machinery,  roadway,  Btructures,  and  instrumentali- 
ties; and  it  must  not  expose  its  employees  to  risks  beyond 
those  which  are  incidental  to  the  employment,  and  even  in 
contemplation  at  the  time  of  the  contract  of  service;  and  the 
employee  has  a  right  to  presume  these  duties  have  been  per- 
formed. Here  was  a  broken  ladder:  See  Richmond  &  D. 
R.  R.  Co.  V.  Moorey  78  Va.  93.  Here  was  a  railroad  train  set 
in  motion  by  the  conductor  under  such  circumstances  as  to 
imperil  the  life  of  an  employee,  and  to  injure  his  person:  See 
Ayers  v.  Richmond  &  D.  R.  R.  Co.,  84  Va.  679;  Chicago  etc. 
R.  R.  Co.  V.  Ross,  112  U.  S.  377;  17  Am.  &  Eng.  R.  R.  Cas. 
601;  Norfolk  &  W.R.  R.  Co.  v.  Cottrell,  83  Va.  519. 

The  dangerous  character  of  these  cars  was  known  to  the 
conductor;  the  position  of  the  brakeman,  the  defendant  in 
error,  was  known  to  the  said  conductor.  If  he  had  waited 
until  his  order  had  been  obeyed,  and  the  brakeman  was  upon 
the  car  before  he  drove  them  together,  the  injury  would  not 
have  happened;  and  the  delay  in  getting  up  was  caused  by 
the  broken  ladder,  which  was  the  negligence  of  the  company. 

As  the  injury  was  caused  solely  by  the  negligent  conduct  of 
the  company's  agent,  the  case  was  clearly  with  the  plaintiff 
on  the  demurrer  to  the  evidence,  for  the  company  is  clearly 
bound  by  the  acts  of  the  conductor  in  this  case,  who  could  not 
be  held  to  be  the  fellow-servant  of  the  defendant  in  error: 
Chicago  etc.  R.  R.  Co.  v.  Ross,  112  U.  S.  377;  17  Am.  &  Eng. 
R.  R.  Cas.  501. 

And  the  corporation  court  of  Danville  City,  having  rightly 
Bo  decided,  the  judgment  of  that  court  must  be  afl&rmed. 


Master  and  Servant — Master's  Dutt  to  Servant. — The  master 
mnat  furnish  safe  machinery  and  appliances  to  his  servant:  Galveston  etc  R'y 
Co.  V.  Oarrett,  73  Tex,  262;  15  Am.  St.  Rep.  781,  and  note.  The  servant  has  a 
right  to  presume  that  the  master  has  performed  his  duty  in  this  respect: 
Magce  V.  North  P.  C.  R.  R.  Co.,  78  Cal.  430;  12  Am.  St.  Hep.  69, 

Master  and  Servant  —  Fellow-servants. — The  conductor  of  a  rail- 
way train  is  not  a  fellow-servant  with  a  brakeman  of  the  same  train:  Cowlet 
V.  Richmond  etc.  R.  R.  Co.,  84  N.  C.  .309;  37  Am.  Rep.  620;  Moon  v.  Rich- 
mond etc  R.  R.  Co.,  78  Va.  745;  49  Am.  Rep.  401,  But  see  McMaster  v. 
niinoia  C.  R.  R  Co.,  65  Miss,  264,  7  Am.  St.  Rep.  653,  where  it  is  decided 
that  a  conductor  and  other  employees  on  a  passenger  train  are  fellow-servanta 
of  a  brakeman  on  a  freight  train  of  the  same  railway  oompaivy. 
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Fry  v.  County  op  Albemarle. 

[86  Virginia,  196.] 
OouNTiRS  ARB  POLITICAL  SUBDIVISIONS  OF  THB  State,  Created  by  tbe  sov- 
ereign power  for  the  exercise  of  the  functions  of  local  government. 

As   BBTWEBN  A  CoUNTT  AND   ITS  OFFICERS,  THB  PRINCIPLES  OF  RESPONDEAT 

Superior  do  not  apply,  because  the  relation  of  master  and  servant  does 
not  exist.     Such  ofiScers  are  quasi  public  officers  of  the  state. 

A   COUNTT    IS    NOT   AnSWERABLB  IN     DAMAGES    TO  A   PERSON    INJURED    BT 

THB  Nboliobncb  of  a  convict  who  is  working  on  a  public  highway  on- 
der  the  direction  and  supervision  of  an  officer  of  the  county. 

Davis  and  Harman,  for  the  plaintiff  in  error. 

Micajah  Wood  and  H.  M.  Tyler,  for  the  defendant  in  error. 

Lacy,  J.  The  plaintiff  in  error  here  filed  her  petition  be- 
fore the  board  of  supervisors  of  Albemarle  County  on  the 
twenty-fifth  day  of  July,  1887,  representing  that  she  came  to 
Charlottesville  in  a  buggy  drawn  by  one  horse,  on  the  twenty- 
first  day  of  April,  1887,  from  a  point  in  the  county  of  Albe- 
marle, in  company  with  another  lady,  who  was  riding  in  the 
same  buggy.  In  the  afternoon,  about  4:30,  p.  m.,  on  their  way 
home,  they  were  driving  along  one  of  the  public  roads  of  Al- 
bemarle County,  going  cautiously  and  carefully  down  a  hill, 
when  they  came  to  a  point  where  the  public  road  was  being 
worked  on  by  a  chain-gang  composed  of  convicts  out  of  the 
state  prison,  or  penitentiary-house,  at  Richmond,  organized 
by  the  county  of  Albemarle  by  authority  of  an  act  of  assembly 
in  that  case  made  and  provided,  when,  seeing  a  cart,  with  a 
mule  hitched  to  it,  moving  up  the  hill,  with  one  of  these  con- 
victs walking  by  the  side  of  the  cart,  they  turned  out  of  the 
way  on  their  right-hand  side  as  far  as  they  could,  and  stopped 
and  called  out  to  the  convict  to  look  to  the  mule;  that  he  was 
very  slow  tod|K  this,  and  so  slow  and  negligent  about  it  tliat 
the  cart  collided  with  the  buggy  and  turned  it,  together  with 
its  occupants,  into  the  ditch  on  the  road-side,  and  hurt  the 
petitioner  very  much,  by  which  she  had  been  caused  suffering, 
and  loss  in  physician's  fees  and  other  expenses,  and  that  she 
believed  herself  to  be  permanently  injured;  that  this  convict 
was  an  employee  of  the  county  of  Albemarle,  and  that  the 
county  was  therefore  liable  in  damages  for  these  personal 
injuries  inflicted  upon  her  by  the  county's  servant,  and  she 
demanded  five  thousand  dollars  for  the  same. 

This  claim  the  board  of  supervisors  rejected,  and  she  ap- 
pealed to  the  county  court,  where  her  petition  was  again  re- 
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jected;  and  thereupon  she  appealed  to  the  circuit  court  of  the 
said  county,  when  the  judgment  of  the  county  court  was  af- 
firmed; whereupon  she  brought  the  case  here  by  writ  of  error. 

The  petition  was  rejected  in  the  county  court  upon  demur- 
rer, so  all  we  have  to  consider  here  is  the  single  question 
whether  the  petition  presents  a  case  for  which  the  county  of 
Albemarle  is  liable  to  answer  in  damages. 

The  decision  of  the  lower  courts  in  this  case  is  founded  upon 
the  principle  that  the  sovereign  cannot  be  sued  except  by  its 
own  consent,  as  may  be  provided  by  law,  and  that  in  the  ex- 
ercise of  its  sovereign  power  it  is  liable  neither  for  misuse  nor 
non-user,  and  that  a  county  in  this  state  is  a  political  subdi- 
vision of  the  state  for  governmental  purposes,  as  prescribed  by 
public  law,  and  is,  no  more  than  the  state,  liable  to  be  sued  for 
its  public  acts,  and  that  it  cannot  be  held  chargeable  for  th© 
acts  of  an  officer  whose  duties  are  fixed  and  prescribed  by 
law. 

Suits  against  the  state  are  allowed  by  law  under  certain 
regulations.  And  in  certain  specified  and  enumerated  cases, 
counties  in  this  state  are  authorized  to  sue,  and  are  suable  in 
the  circuit  court  held  for  such  county,  in  their  own  names;  but 
these  are  limited.  The  thirteenth  section  of  chapter  45  of  the 
Code  of  1873  provides  that  "counties  may  sue  in  their  own 
names  for  forfeitures,  fines,  or  penalties  given  by  law  to  such 
counties,  or  upon  contracts  made  with  them,  and  may  be  sued 
in  their  own  names,  in  the  circuit  court  of  such  county." 

The  legislature  has  given  a  remedy  in  cases  growing  out  of 
contracts  with  counties,  but  it  has  given  no  remedy  against  a 
county  for  the  negligence  of  a  public  officer  or  servant  appointed 
by  law,  and  we  may  observe,  as  did  Lord  Kenyon  long  ago^ 
that  the  question  here  is,  *'  whether  this  body  of  men  who  are 
sued  in  the  present  action  are  a  corporation,  or  a  qua  corpora- 
tion against  whom  such  an  action  can  be  maintained.  If  it 
be  reasonable  that  they  should  be  by  law  liable  to  such  an 
action,  recourse  must  be  had  to  the  legislature  for  that  pur- 
pose": 2  Term  Rep.  671.  "And  even  if  we  could  exercise 
legislative  discretion  in  this  case,  there  would  be  great  reason 
for  not  giving  this  remedy," 

The  rules  established  by  the  courts  concerning  municipal 
corporations  have  but  slight  application  to  counties  organized 
as  ours  are.  Our  counties  are  parts  of  the  state,  political  sub- 
divisions of  the  state,  created  by  the  sovereign  power,  for  the 
exercise  of  the  functions  of  local  government. 


June,  1889.]     Fry  v.  County  of  Albemarlb.  881 

As  was  said  by  a  learned  judge  in  a  case  not  now  modern, 
"counties  are  at  most  but  local  organizations,  which  for  the 
purposes  of  civil  administration  are  invested  with  a  few  func- 
tions characteristic  of  a  corporate  existence.  They  are  local 
subdivisions  of  a  state,  created  by  the  sovereign  power  of  the 
state,  of  its  own  sovereign  will,  without  the  particular  solicita- 
tion, consent,  or  concurrent  action  of  the  people  who  inhabit 
them":  Hamilton  County  v.  Mighels,  7  Ohio  St.  109. 

A  municipal  corporation  proper  is  created  mainly  for  the 
interest,  advantage,  and  convenience  of  its  locality  and  its 
people. 

A  county  organization  is  created  almost  exclusively  with 
a  view  to  the  policy  of  the  state  at  large,  for  purposes  of  po- 
litical organization,  and  civil  administration  in  matters  of 
finance,  of  education,  of  provision  for  the  poor,  of  military 
organization,  of  the  means  of  travel  and  of  transport,  and 
especially  for  the  general  administration  of  justice. 

With  scarcely  an  exception,  all  the  powers  and  functions  of 
the  county  organization  have  a  direct  and  exclusive  reference 
to  the  general  policy  of  the  state,  and  are  in  fact  but  a  branch 
of  the  general  administration  of  that  policy:  Opinion  of  Brink- 
erhoff,  J.,  in  Hamilton  Co.  v.  Mighels,  7  Ohio  St.  109.) 

In  that  case  it  was  sought  to  make  the  county  liable  in 
damages  to  one  who  suffered  a  personal  injury  from  the 
neglect  of  the  commissioners  of  the  county  in  the  discharge  of 
their  official  duties.  And  the  court  said:  "But  it  is  said  the 
members  of  the  board  of  county  commissioners  are  chosen  by 
the  electors  of  the  county,  -and  hence  the  board  is  to  be  re- 
garded as  the  agents  of  the  county,  for  whose  torts  in  the  per- 
formance of  official  duties  the  county  ought  to  be  responsible. 
True,  the  people  of  the  county  elect  the  board  of  county  com- 
missioners; but  they  also  elect  the  sheriff  and  treasurer  of  the 
county.  Are  the  peopie  of  the  county  therefore  responsible 
for  the  malfeasance  in  office  of  the  sheriff,  or  for  the  official 
defalcations  of  the  county  treasurer?  We  cannot  but  think 
that  county  commissioners  are  not  agents  or  representatives 
of  the  counties  in  any  such  sense  or  manner  as  to  render  the 
people  of  the  county  justly  answerable  for  their  neglect,  even  if 
the  neglect  be  such  as  would  create  a  civil  liability  against  a 
natural  person,  or  a  municipal  or  private  corporation."  It  is, 
he  adds,  "  undoubtedly  competent  for  the  legislature  to  make 
the  people  of  a  county  liable  for  the  official  delinquencies  of 
the  county  commissioners;  but  this  has  not  been  done,  and  we 
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tliink  such  liability  cannot  be  derived  from  the  relations  of 
the  parties,  either  on  the  principles  or  the  precedents  of  the 
common  law."  See  also  Jacobs  v.  Hamilton  Co.,  4  Fish. 
Pat.  Cas.  81;  Soper  v.  Henry  Co.,  26  Iowa,  264;  Treadwell 
V.  Commissioners,  11  Ohio  St.  190;  Angell  and  Ames  on  Cor- 
porations, sees.  14,  23,  24,  25;  Dillon  on  Municipal  Corpora- 
tions, sees.  9,  32,  39,  761,  762. 

In  this  case,  the  county  of  Albemarle  is  sued  to  recover 
damages  resulting  from  the  alleged  negligence  of  a  state  con- 
vict engaged  in  working  on  the  public  roads  of  the  state,  —  the 
public  highways  in  the  county  of  Albemarle  belong  to  the  com- 
monwealth, not  to  the  county,  —  and  of  the  alleged  negligence 
of  a  superintendent  who  was  appointed  by  the  authority  of  a 
state  law. 

No  suit  can  be  maintained  against  the  county  of  Albemarle 
upon  the  principles  of  respondeat  superior,  because  the  relation 
of  master  and  servant  did  not  exist;  such  officers  are  quasi 
public  officers  of  the  state.  For  although  the  officer  in  charge 
was  appointed  by  the  county,  yet  the  office  and  duties  inci- 
dent to  it  were  created  by  an  act  of  the  legislature,  for  the 
general  public  welfare,  the  public  roads  of  Albemarle  County 
being  highways  of  the  commonwealth,  for  the  common  "benefit 
of  all  the  people  of  the  state,  who  have  a  right  to  use  them. 

We  have  been  referred  to  numerous  decisions  concerning  the 
character  of  the  duty  required  of  these  and  other  officials  simi- 
larly situated,  drawing  a  distinction  where  the  duty  is  for  the 
benefit  of  the  general  public,  and  where  it  is  for  the  benefit  of 
a  corporation,  but  we  do  not  cite  them.  They  are  more  dis- 
tinctly applicable  to  municipal  organizations  proper  than  to 
such  organizations  as  counties,  which  are  rather  political  sub- 
divisions of  the  state,  or  as  sometimes  denominated,  quasi 
corporations. 

Upon  reason  as  well  as  upon  authority,  we  are  clearly  of 
opinion  that  the  judgment  of  the  circuit  court,  affirming  the 
judgment  of  the  county  court  of  Albemarle,  was  plainly  right, 
and  the  same  will  be  here  affirmed. 


Counties  —  Liability  for  Acts  or  Negligence  of  Servants.  —  Counties 
are  political  corporations  vested  with  such  powers  only  as  are  given  to  them 
by  the  legislature  creating  them:  Louisville  etc.  R.  It.  Co.  v.  Davidson  County, 
1  Sneed,  637;  62  Am.  Dec.  424;  Morin  v.  MuUnamaJi  County,  18  Or.  163.  A 
county  is  merely  a  political  division  of  a  state,  and  is  no  more  liable  for  the 
tortious  acts  or  negligence  of  its  oflScers,  agents,  or  servants  than  the  state, 
in  the  absence  of  a  statute  imposing  such  a  liability:  Note  to  Oilman  v.  Contra 
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Costa  County,  68  Am.  Dec.  295,  296.  In  Askew  v.  Hale  County,  54  Ala.  639, 
25  Am.  Rep.  730,  it  was  decided  that  a  county  was  not  answerable  in  dam- 
ages to  one  injured  by  the  negligent  condition  of  its  highway,  even  though 
the  negligence  was  that  of  a  convict  employed  by  the  county  authorities  to 
repair  the  highway. 


"Ward  v.  White. 

[86  VIKOINIA,  212.] 

The  Rbs  Gest.«  are  Those  Circumstances  Which  are  the  undesigned  in- 
cidents of  a  particular  litigated  act,  and  which  are  admissible  when  illus- 
trative  of  such  act.  These  incidents  may  be  separated  from  the  act  by  a 
lapse  of  time  more  or  less  appreciable,  but  they  must  stand  in  immediate 
casual  relation  to  the  act,  a  relation  not  broken  by  the  interposition  of 
voluntary  individual  wariness  seeking  to  manufacture  evidence  for  it- 
self. 

Evidence  to  Mitigate  Damages.  —  In  an  Action  to  Recover  Compensa- 
tion FOR  Personal  Injuries  inflicted  on  the  plaintifif  by  the  defendant, 
the  latter  may  show,  in  mitigation  of  damages,  tiie  provocation  under 
which  he  acte  J,  though  it  was  not  received  at  nor  immediately  preceding 
the  time  of  the  assault.  Hence  a  defendant  of  whom  compensation  is 
sought  for  a  murderous  assault  upon  plaintiff  may  give  in  evidence  in 
mitigation  a  defamatory  article  written  and  published  by  the  plaintiff 
more  than  twenty-four  hours  prior  to  such  assault. 

New  Trial.  — The  Amount  of  Damages  Recoverable  in  Actions  for 
Personal  Torts  must  be  left  to  the  discretion  of  the  jury,  and  the  court 
will  not  grant  a  new  trial  on  the  ground  of  the  damages  allowed  being 
trivial  or  excessive,  unless  the  verdict  shocks  the  understanding  and 
impresses  the  court  with  the  conviction  that  it  resulted  from  passion  or 
prejudice.  Therefore,  though  the  plaintiff  had  been  shot  and  danger- 
ously injured  by  the  defendant,  and  for  many  months  languished  of 
wounds  which  were  then  believed  to  be  mortal,  and  the  verdict  of  the 
jury  gave  him  only  $1,375  damages,  the  court  declined  to  interfere. 

F.  S.  Blair  and  T.  N.  Williams,  for  the  plaintiff  in  error. 

C.  F,  Trigg  and  J.  A.  Walker,  for  the  defendants  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  Washington  Coflnty,  rendered  on  the  twentieth  day 
of  January,  1888.  Tlie  action  was  trespass  for  a  personal  as- 
sault made  by  the  defendants  in  error  upon  the  plaintiff  in 
error,  shooting  him  down  in  the  town  of  Abingdon  on  the 
twenty-seventh  day  of  September,  1885. 

On  the  trial  the  verdict  was  for  the  plaintiff,  and  damages 
assessed  against  the  defendants  for  the  sum  of  $1,375,  and 
judgment  rendered  by  the  court  accordingly. 

The  plaintiff  took  sundry  bills  of  exception  at  the  trial,  and 
after  the  verdict  was  rendered  in  his  favor  for  the  sum  stated, 
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he  was  dissatisfied  with  the  amount,  his  action  being  for 
twency-five  thousand  dollars  damages,  and  moved  the  court  ta 
set  aside  the  same  and  grant  him  a  new  trial,  which  motion 
the  court  overruled  and  certified  the  evidence,  whereupon  the 
case  was  brought  to  this  court  by  writ  of  error. 

The  evidence,  so  far  as  we  deem  it  necessary  to  be  stated,  is 
as  follows: — 

Ward,  the  plaintiff  in  error,  and  plaintiff  in  the  court  below, 
was  the  editor  of  a  newspaper  in  the  town  of  Abingdon,  which 
had  a  general  circulation  throughout  the  state  of  about  one 
thousand.  In  the  issue  of  that  paper  which  appeared  on  the 
twenty-sixth  day  of  September,  1885,  the  following  appeared,, 
referring  to  the  defendant  William  White,  the  party  who  did 
the  shpoting:  "  The  man  that  goes  into  a  convention,  and  seeks 
the  support  of  a  convention,  and  then  runs,  without  any  valid 
reason,  against  the  nominee  of  the  convention,  would  steal  the 
coppers  off  the  eyes  of  a  dead  negro."  Also:  "  We  propose 
first  to  ask  these  questions,  namely:  William  White.  Why 
was  he  caucussing  with  the  enemies  of  democracy  at  Wrist- 
ner's  warehouse  ?  and  how  a  man  can  honorably  seek  the  nom- 
ination of  the  Democratic  party,  and  because  he  did  n't  get  it, 
become  a  traitor,"  etc. 

Before  the  issue  in  question  appeared,  Ward  absented  him- 
self on  business,  and  was  detained  by  severed  railroad  connec- 
tion, so  that  he  did  not  reach  home  until  the  day  after  the  said 
publication. 

It  was  proved  that  before  the  publication  in  question,  Ward 
had  threatened  to  attack  White's  private  character,  and  been 
warned  that  if  he  did,  White  would  shoot  him,  and  he  had 
boasted,  with  an  oath,  that  he  was  no  coward.  White  was  an 
independent  candidate  for  the  senate,  and  had  thus  incurred 
the  enmity  of  some  of  his  fellow-men.  When  the  publication 
was  made,  people  called  White's  attention  to  these  insulting 
comments  upon  him,  and  he  became  furiously  angry,  and 
showed  such  violence  of  excitement  as  to  make  it  evident  that 
a  conflict  would  occur  when  the  two  men  met.  But  Ward  was 
absent,  as  has  been  stated,  and  only  returned  the  next  day. 
Upon  the  train  Ward  was  warned  that  White  was  looking  for 
him,  and  he  opened  his  valise  and  transferred  therefrom  a  re- 
volver to  his  pocket.  Riding  up  from  the  depot,  in  the  hotel 
omnibus,  Ward  passed  White  coming  down  on  the  sidewalk 
in  an  excited  way,  going  toward  the  depot.  White  turned 
and  followed  the  omnibus,  which,  however,  left  him  and  went 
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on  to  the  hotel,  and  Ward  alighted  without  injury  and  went  to 
his  room,  got  his  dinner,  arnaed  himself  with  another  pistol, 
€0  that  he  had  one  in  his  hip  pocket  and  one  in  his  coat  pocket. 
After  moving  about,  going  to  his  office  and  coming  back,  he 
retired  to  his  room  and  lay  down  on  the  bed,  and  then  came 
out  on  the  street  in  the  afternoon  and  saw  one  of  the  de- 
fendants, N.  Gooch,  and  White  sitting  on  the  hotel  porch,  who 
got  up  and  left  as  Ward  came  out,  in  a  suspicious  sort  of  way, 
but  Ward,  looking  up  and  down  the  street  to  see  if  the  course 
was  clear,  walked  over  to  a  drug-store  and  bought  a  cigar,  and 
chatted  a  while  with  the  druggist,  who  was  his  friend,  about 
fifteen  minutes,  and  then  walked  along  the  street  back  to  his 
hotel,  smoking  a  cigar,  holding  that  in  one  hand  and  his  cane 
in  the  other  hand;  but  just  before  he  reached  the  hotel,  with- 
out warning,  he  was  shot  down,  and  falling,  rolled  over  on  his 
back,  and  saw  across  the  street,  William  White,  gun  in  hand, 
on  the  curbstone,  looking,  as  the  evidence  states,  like  one  of 
the  characters  in  Dante's  Inferno.  Ward  was  badly  shot,  but 
he  crawled  to  the  porch  and  pulled  himself  up  and  over  by  the 
banisters  into  shooting  position,  as  he  says,  and  opened  fire 
on  Graham  White,  standing  behind  a  tree.  While  Ward  was 
crawing  along  to  the  porch.  White  shot  at  him  again,  but  his 
aim  was  impaired  by  some  one  seizing  the  gun,  and  Ward  was 
not  again  struck,  although  he  and  Graham  White  exchanged 
several  shots.  Ward  was  very  badly  hurt,  and  for  many 
months  languished  of  wounds  which  were  thought  very  dan- 
gerous, and  likely  to  result  most  unfavorably.  But  he  got 
well,  and  none  of  the  unfavorable  results  followed. 

The  first  exception  taken,  and  the  first  assignment  of  error 
here,  is,  that  the  court  admitted  in  evidence  the  newspaper 
articles  mentioned  above. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error  that 
the  newspaper  insults  were  too  remote  to  have  had  any  effect 
on  the  matter;  that  White  had  a  whole  day,  and  more,  to  get 
oool  in;  and  that  the  articles  could  neither  have  been  ad- 
mitted in  evidence  correctly  as  matter  in  mitigation  of  dam- 
ages, nor  as  part  of  the  res  gestee,  but  should  have  been 
excluded  altogether. 

On  the  other  side,  it  is  insisted  that  they  were  properly  ad- 
mitted in  evidence  in  mitigation  of  damages,  and  also  as  part 
of  the  res  gestae;  and  we  are  cited  to  the  case  of  Davis  v.  Franke, 
53  Gratt.  416,  decided  in  this  court  in  1880. 

In  that  case.  Staples,  J.,  says:  "The  authorities  are  gen- 
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erally  agreed  that  in  an  action  of  trespass  for  an  assault  and 
battery,  the  defendant  may,  under  the  general  issue,  give  in 
evidence  matters  which  go  mainly  to  the  question  of  damages 
by  palliating  the  offense.  When  the  defendant  relies  upon 
provocation,  it  must  be  so  recent  as  to  raise  the  presumption 
that  the  assault  was  committed  in  heat  of  blood,  excited  by 
the  conduct  or  declarations  of  the  plaintiff.  The  rule  which 
confines  the  defendant  to  proof  of  recent  provocations  received 
from  the  plaintiff  is  subject  to  modifications  which  more  or 
less  qualify  the  rule,  according  to  the  particular  circumstances 
of  each  case." 

Lord  Abinger  said,  in  Fraser  v.  Berkely,  32  Eng.  Com.  L. 
558:  "The  law  would  be  an  unwise  law  if  it  did  not  make 
allowance  for  human  infirmities;  and  if  a  person  commit  vio- 
lence at  a  time  when  he  is  smarting  under  immediate  provo- 
cation, that  is  mitigation It  appears  to  me  too  severe 

to  say  you  should  not  look  at  the  cause  which  induced  the 
assault." 

Judge  Staples,  also,  says,  in  the  case  of  Davis  v.  Franke,  33 
Gratt.  416,  concerning  the  res  gestae:  "It  has  been  justly  said 
that  the  affairs  of  men  consist  of  a  complication  of  circum- 
stances BO  intimately  interwoven  as  to  be  hardly  separable 
from  each  other.  Each  owes  its  birth  to  some  preceding  cir- 
cumstance, and  in  its  turn  becomes  the  prolific  parent  of 
others;  and  each,  during  its  existence,  has  its  inseparable 
attributes  and  its  kindred  facts,  materially  affecting  its  char- 
acter, and  essential  to  be  known  in  order  to  a  right  under- 
standing of  its  nature.  These  surrounding  circumstances, 
constituting  a  part  of  the  res  gestae,  may  always  be  shown  to 
the  jury  in  connection  with  the  principal  fact";  citing  Mr. 
Justice  Parke  as  saying,  in  Rawson  v.  Haigh,  2  Bing.  104: 
"  It  was  impossible  to  tie  down  to  time  the  rule  as  to  declara- 
tions." 

The  area  of  events  covered  by  the  term  ^^res  gestae^^  depends 
upon  the  circumstance  of  each  particular  case:  Wharton  on 
Evidence,  258.  When  a  business  man  coolly  and  disen- 
gagedly  completes  half  a  dozen  distinct  negotiations  in  the 
course  of  an  hour,  the  sweep  taken  by  the  res  gestae  in  each 
case  is  limited  to  what  is  done  in  the  time  of  the  particular 
negotiation:  Wiles  v.  Knott,  12  Gill  &  J.  442.  When,  how- 
ever, one  man  of  high  parts  and  great  energy  is  employed  in 
a  single  protracted  negotiation  of  great  importance,  then  we 
can  conceive  of  his  whole  time  for  weeks  being  absorbed  in 
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the  negotiation,  and  of  its  so  tinging  with  its  characteristics 
everything  that  he  does  and  says,  that  for  all  this  period  the 
things  that  he  does  and  says  become  rather  the  incidents  of 
the  negotiation  than  of  himself:  Fifield  v.  Richardson,  34  Vt. 
410;  Cunningham  v.  Parks,  97  Mass.  172;  Muscogee  R.  R.  Co. 
V.  Redd,  54  Ga.  33. 

So  if  in  one  of  our  streets  there  is  an  unexpected  collision 
between  men,  entire  strangers  to  each  other,  then  the  res  gestas 
of  the  collision  are  confined  within  the  few  minutes  that  it 
occupied.  When,  again,  there  is  a  social  feud  in  which  two 
religious  factions  are  arrayed  against  each  other  for  weeks,  and 
80  much  absorbed  in  the  collision  as  to  be  conscious  of  little 
else,  then  all  that  such  parties  do  and  say  under  such  circum- 
stances is  as  much  a  part  of  the  res  gestae  as  the  blows  given 
in  the  homicides  for  which  particular  prosecutions  may  be 
brought:  Wharton  on  Evidence,  sec.  259;  Commonwealth  v. 
Sherry  and  Commonwealth  v.  Daley,  reported  in  the  appendix 
to  Wharton  on  Homicide;  Rex  v.  Gordon,  21  How.  St.  Tr. 
642. 

The  res  gestae  may  be,  therefore,  defined  as  those  circum- 
stances which  are  the  undesigned  incidents  of  a  particular 
litigated  act,  and  which  are  admissible  when  illustrative  of 
such  act:  Nutting  v.  Page,  4  Gray,  584. 

These  incidents  may  be  separated  from  the  act  by  a  lapse 
of  time  more  or  less  appreciable.  They  must  stand  in  imme- 
diate casual  relation  to  the  act,  a  relation  not  broken  by  the 
interposition  of  voluntary  individual  wariness,  seeking  to 
manufacture  evidence  for  itself.  Incidents  that  are  thus  im- 
mediately and  unconsciously  associated  with  an  act,  whether 
such  incidents  are  doings  or  declarations,  become  in  this  way 
evidence  of  the  character  of  the  act.  And  Lord  Denman,  in 
Ridley  v.  Gyde,  9  Bing.  349,  approving  the  saying  of  Baron 
Parke,  above  cited,  "that  it  is  impossible  to  tie  down  to  time 
the  declarations  that  ma^-'  be  made  part  of  the  res  gestas,^'  said: 
"That  if  there  be  connecting  circumstances,  a  declaration 
may,  even  at  a  month's  interval,  form  part  of  the  whole  res 
gestae.^'  And  Mr.  Wharton  says,  upon  the  authority  of  numer- 
ous cases:  "Therefore,  declarations  which  are  the  immediate 
accompaniments  of  an  act  are  admissible  as  part  of  the  res 
gestas,  remembering  that  immediateness  is  tested  by  closeness, 
not  of  time,  but  by  casual  relation."  And  what  is  done  is  part 
of  the  res  gestae,  as  much  as  what  is  said. 

Mr.  Field,  in  his  admirable  work  on  the  law  of  damages, 
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says:  "In  actions  for  willful  injuries  to  the  person,  when  vin- 
dictive damages  are  claimed,  the  defendant  should  not  be  re- 
stricted in  proving  matters  which  took  place  at  the  very  time 
of  the  injury  complained  of.  But  he  has  a  right  to  show  the 
jury  the  true  relations  of  the  parties,  and  any  facts  and 
circumstances  relating  to  the  act,  in  order  that  they  may 
determine  how  far  it  was  wanton,  malicious,  vindictive,  or 
unprovoked,  or  how  far  extenuated  by  the  conduct,  declara- 
tions, or  provocations  of  the  plaintiff":  Prentiss  v.  Shaw,  56 
Me.  427;  96  Am.  Dec.  475;  cited  approvingly  in  Davis  v. 
Franke,  33  Gratt.  416. 

Upon  the  foregoing  principles,  we  think  the  admission  in 
evidence,  by  the  court,  of  the  newspaper  articles  was  plainly 
right.  They  were  the  direct  cause  of  the  assault  complained 
of;  without  them,  therefore,  there  would  have  been  no  assault 
committed.  To  have  exhibited  the  defendant  to  the  jury  in 
the  attitude  of  a  wanton  assassin  without  cause  or  provoca- 
tion shooting  down  a  fellow-man  who  was  guiltless  of  injury 
or  oflfense  toward  him  would  have  been  a  mockery  of  justice. 
How  far  these  stinging  insults  mitigated  the  evil  of  the  attack 
in  question  was  a  matter  for  the  jury  to  determine;  but  there 
can  be  no  doubt,  there  can  be  no  denial,  that  the  insulting 
words  stood  close  to  the  act  in  question,  in  immediate  casual 
relation  thereto,  and  thus  constituted  part  of  the  res  gestse^ 
and  as  such  are  admissible  in  evidence.  But  they  were  also 
admissible  in  mitigation  of  damages;  they  caused  the  assault, 
provoked  it,  were  of  a  character  to  greatly  excite  and  inflame 
the  passions  of  the  defendant,  and  while  the  time  extended 
itself  through  the  period  during  which  the  whereabouts  of  the 
plaintifif  were  unknown,  the  subsequent  meeting  brought  the 
whole  matter  vividly  before  the  mind,  and  again  ignited  the 
passions  of  a  man  thus  put  under  the  ban  of  a  newspaper 
insult,  which  was,  at  the  very  time  of  the  assault,  under  the 
eyes  of  thousands  of  his  fellow-men,  and  which  tended  tow- 
ard his  utter  degradation.  He  was  taunted  with  the  matter 
on  every  hand,  and  so  far  from  cooling,  the  lapse  of  time, 
itself  short,  and  enforced  by  the  absence  of  the  offender,  had 
only  more  and  more  excited  the  outraged  passions  of  the  de- 
fendant, and  caused  him  to  do  an  act  which  it  is  unreasonable 
to  suppose  he  would  have  committed  without  them.  They 
were  properly  admitted  in  mitigation  of  damages,  and  were 
as  essentially  a  part  of  the  case  as  the  assault  itself. 

We  come  now  to  consider  briefly  the  motion  to  set  aside  the 
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verdict  because   the  damages  assessed  by  the  jury  were  in- 
€ufficient  and  inadequate. 

In  personal  torts  and  actions  generally  sounding  in  dam- 
ages, it  being  within  the  strict  province  of  the  jury  to  estimate 
the  injury,  unless  there  be  a  manifest  abuse,  the  court  will 
not  interfere.  In  its  general  acceptation,  this  rule  applies 
equally  to  an  unjust  assessing  of  the  damages,  as  to  an  in- 
temperate excess. 

Justice  BuUer  says  (Bull.  N.  P.  327):  "  In  actions  grounded 
upon  torts,  the  jury  are  the  sole  judges  of  the  damages;  and 
therefore  the  court  in  such  cases  will  not  grant  a  new  trial  on 
account  of  the  damages  being  trifling  or  excessive." 

This  was  the  rule  at  common  law,  and  was  strictly  followed 
in  this  state  until  enlarged  by  statute:  1  Rob.  (Va.)  378;  1 
Rev.  Code,  p.  510,  sees.  96,  97.  And  this  court  said,  in  Jlixey 
V.  Ward,  3  Rand.  52:  "  When  a  new  trial  is  granted  for  such 
cause,  it  is  not  necessary  to  state  in  the  record  the  grounds 
for  awarding  it,  since  it  will  be  presumed  that  the  order  of 
the  court,  upon  a  subject  which  the  statute  has  put  within  its 
jurisdiction,  was  correct,  unless  the  contrary  appeared":  Code 
of  1873,  c.  173,  sec.  15,  and  the  numerous  cases  cited. 

But  the  question  has  nevertheless  rested  very  largely  in  the 
discretion  of  the  jury.  It  was  said  by  this  court,  in  the  late 
case  of  Daingerfield  v.  Thompson,  33  Gratt.  136,  36  Am.  Rep. 
783:  "The  question  of  what  damages  the  plaintiff  sustained 
was  a  question  for  the  jury  to  determine.  The  appellate  court 
will  not  interfere  with  such  a  verdict  unless  it  appears  that 
the  verdict  is  plainly  extravagant  and  excessive." 

The  reason  for  holding  parties  so  tenaciously  to  the  dam- 
ages found  by  the  jury  in  personal  torts  is,  that  in  cases  of 
this  class  there  is  no  scale  by  which  the  damages  are  to  be 
graduated  with  certainty.  They  admit  of  no  other  test  than 
the  intelligence  of  the  jury,  governed  by  a  sense  of  justice. 
it  is,  indeed,  one  of  the  principal  causes  in  which  the  trial  by 
jury  has  originated. 

From  the  prolific  fountain  of  litigation,  numerous  cases  musf 
daily  spring  up,  calling  for  adjudication  for  alleged  injuries, 
accompanied  with  facts  and  circumstances  affording  no  definite 
standard  by  which  these  alleged  wrongs  can  be  measured,  and 
which,  from  the  necessity  of  the  case,  must  be  judged  of  and 
appreciated  by  the  views  that  may  be  taken  of  them  by  im- 
partial men.  To  the  jury,  therefore,  as  a  favorite  and  almo.M 
eacred  tribunal,  is  committed,  by  unanimous  consent,  the  ey 
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elusive  task  of  examining  those  facts  and  circumstances,  and 
valuing  the  injury,  and  awarding  compensation  in  the  shape  of 
damages.  The  law,  which  confers  on  them  this  power,  and 
exacts  of  them  the  performance  of  the  solemn  trust,  favors  the 
presumption  that  they  are  actuated  by  pure  motives.  It  there- 
fore makes  every  allowance  for  different  dispositions,  capacities, 
views,  and  even  frailties,  in  the  examination  of  heterogeneous 
matters  of  fact,  when  no  criterion  can  be  supplied.  And  it  is 
not  until  the  result  of  the  deliberations  of  the  jury  appears  in 
a  form  calculated  to  shock  the  understanding,  and  impress  no 
dubious  conviction  of  their  prejudice  and  passion,  that  courts 
have  found  themselves  compelled  to  interfere:  Graham  and 
Waterman  on  New  Trial,  452. 

In  this  case  there  has  been  no  definite  proof  of  any  actual 
outlay,  costs,  and  expenses,  except  generally;  and  the  jury 
seem  to  have  been  to  some  degree  impressed  with  the  injuries 
to  the  plaintiff,  and  his  pain  and  anguish  and  loss  of  time; 
for  while  $1,375  does  not  seem  to  satisfy  the  plaintiflF,  it  doubt- 
less appears  to  be  a  large  sura  to  the  defendant,  and  may  have 
been  so  regarded  by  the  jury.  We  have  no  evidence  of  the 
financial  situation  of  the  defendant,  but  this  sum  in  this  com- 
munity would  not  be  regarded  as  insignificant,  and  especially 
in  view  of  the  fact  that  the  plaintiff,  though  greatly  injured 
at  the  time,  has  sustained  no  permanent  bodily  injury. 

The  defendants  in  error  submit  without  complaint  to  the 
verdict  and  judgment  of  the  court  below,  and  do  not  seek  to 
have  it  disturbed  here;  but  there  is  a  principle  of  law,  not 
alluded  to  or  relied  on  here,  which  might  have  an  important 
bearing  on  the  case  under  its  circumstances.  It  is  this:  "It  is 
the  duty  of  a  person  to  use  ordinary  and  reasonable  care  and 
ineans  to  prevent  an  injury,  and  the  consequences  of  it;  and 
he  can  only  recover  damages  for  such  losses  as  could  not,  by 
such  care  and  means,  be  avoided." 

When  a  party,  knowing  he  is  to  be  attacked,  arms  himself 
with  two  pistols  and  goes  forth  to  fight,  it  can  scarcely  be 
said  that  he  did  all  in  his  power  to  avoid  the  injury  which  he 
receives.  By  such  a  course  he  attests  his  courage,  but  not  so 
much  that  care  and  caution  which  is  above  suggested  as  essen- 
tial to  any  recovery:  Field  on  Damages,  p.  29,  sec.  32. 

Upon  the  whole  case,  however,  considering  all  the  errors 
assigned,  we  are  of  opinion  to  affirm  the  judgment  of  the  court 
ixslow. 
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Res  Gest^.  —  To  be  admissible  as  res  gesCce,  declarations  need  not  take 
place  immediately  with  the  occurrence  of  the  main  act,  but  may  be  before 
and  sometimes  after,  provided  they  be  calculated  to  nnfold  the  nature  and 
quality  of  the  facts  they  are  intended  to  explain:  McDoweli  v.  Ooldsmith,  6 
Md.  319;  61  Am.  Dec.  305;  Leahey  v.  Cass  Ave.  etc  R'y  Co.,  97  Mo.  165;  10 
Am.  St  Rep.  300,  and  note. 

Assault — Evidence  of  Slanderous  or  Libelous  Words  in  Mitiga- 
tion OF  Damages.  —  A  libel  published  in  the  morning  does  not  mitigate  an 
asiiault  upon  the  libeler  in  the  afternoon  of  the  same  day:  Ktixer  v.  Smith, 
71  Ala.  481;  46  Am.  Rep.  342;  Heiser  v.  Loomis,  47  Mich.  16;  nor  can  a  de- 
fendant in  an  action  for  assault  prove  in  mitigation  of  damages  that  plaiutifif 
had  on  many  occasions  previous  to  the  assault  slandered  him:  FuUerton  v. 
Warrick,  3  Blackf.  219;  25  Am.  Dec.  99.  To  mitigate  damages  in  such  cases 
by  a  proof  of  provocation  by  the  injured  party,  it  must  appear  that  the  as- 
sault was  committed  during  the  continuance  of  the  passion  excited  by  the 
provocation,  and  before  his  blood  had  time  to  cool:  IrtUmd  t.  Elliott,  5 
Iowa^  478;  68  Am.  Dec.  715.  Where  defendant  has  admitted  that  he  committed 
the  assault  charged,  evidence  is  properly  excluded  tending  to  show  that  his 
wife  had  been  insulted  by  plaintiflF  some  hours  before,  and  that  he  had  just 
learned  of  it  at  the  time  of  the  assault:  Dupee  v.  Lentint,  147  Mass.  580. 

New  Trial  —  Excessive  Verdicts.  —  Tlie  appellate  court  will  not  set 
aside  a  verdict  as  excessive,  unless  it  clearly  appears  that  the  jury  were 
actuated  by  passion  or  prejudice:  Stutz  v.  Chicago  etc.  R'y  Co.,  73  Wis.  147; 
9  Am.  St.  Rep.  769,  and  note;  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex. 
654;  13  Am.  St.  Rep.  843,  and  note;  Gulf  etc  R'y  Co.  v.  Redeker,  76  Tex. 
ilO;  16  Am.  St  Rep.  887,  and  note. 
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Criminal  Law.  —  Indictment  for  an  Attempt  to  Commit  a  Crime  must 
allege  some  act  done  by  the  defendant,  of  such  a  nature  as  to  constitute 
an  attempt,  in  the  legal  sense,  to  commit  an  offense. 

Criminal  Law.  —  The  Crime  of  an  Attempt  to  Commit  an  Offense  is 
compounded  of  two  elements:  1.  An  intent  to  commit  it;  and  2.  A  direct, 
ineffectual  act  done  towards  its  commission.  It  must  approach  suffi- 
ciently near  to  the  crime  intended  to  be  committed  to  stand  either  as  the 
first  or  some  subsequent  step  iu  a  direct  movement  towards  the  commis- 
sion of  the  offense  after  the  preparations  are  made. 

Criminal  Law.  — The  Crime  of  Attempting  to  Administer  Poison  is  not 
Established  by  proof  that  the  defendant  purchased  poison,  and  inef- 
fectually solicited  another  to  put  it  in  the  food  or  drink  of  a  third  person. 

William  M.  Perkins,  Hoge  and  Hoge,  and  George  E.  Cassell, 
for  the  plaintiflf  in  error. 

Attorney- General  R.  A.  Ayers,  for  the  commonwealth. 

Lewis,    P.     The    indictment    charges,    in    substance,    that 
George  W.  Hicks  (the  plaintiff  in  error  here)  and  Nancy  Price, 
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feloniously  intending  to  kill  the  said  James  Anderson,  did  at- 
tempt to  administer  to  him  a  quantity  of  poison  called  strych- 
nine, by  soliciting  one  Laura  Long,  for  a  promised  reward,  to 
administer  the  same;  and  that  they,  in  furtherance  of  their 
design  to  kill  as  aforesaid,  did  deliver  to  the  said  Laura  Long 
a  quantity  of  the  said  poison,  to  be  by  her  put  into  the  coffee 
of  the  said  Anderson,  who  at  the  time  was  boarding  with  her, 
etc.  It  is  not  charged,  however,  that  she  agreed  to  administer 
the  poison,  or  that  she  did  any  act  towards  the  commission  of 
the  crime. 

There  was  a  demurrer  to  the  indictment,  which  was  over- 
ruled, and  the  said  Hicks,  having  been  tried  separately,  pur- 
suant to  his  election,  was  found  guilty.  He  thereupon  moved 
for  a  new  trial,  which  motion  was  overruled;  to  which  action 
of  the  court  he  excepted,  and  the  facts  are  certified  in  the  bill 
of  exceptions. 

The  punishment  for  an  attempt  to  administer  poison  is  pre- 
scribed by  section  3669  of  the  code,  which  enacts  as  follows: 
"If  any  person  administer,  or  attempt  to  administer,  any 
poison  or  destructive  thing  in  food,  drink,  medicine,  or  other- 
wise, or  poison  any  spring,  well,  or  reservoir  of  water,  with  in- 
tent to  kill  or  injure  another  person,  he  shall  be  confined  in 
the  penitentiary  not  less  than  three  nor  more  than  five  years." 

The  principal  witness  for  the  commonwealth  was  Mrs, 
Laura  Long,  whose  uncontradicted  evidence  is  substantially 
as  follows:  That  on  several  occasions,  at  the  house  of  the  wit- 
ness, in  Pulaski  County,  the  first  being  on  the  31st  of  August, 
1888,  the  prisoner  spoke  to  her  about  poisoning  "old  man  An- 
derson," and  said  he  knew  Mrs.  Price  would  approve  it,  as  she 
had  proposed  to  him  (Hicks)  to  poison  him. 

On  the  18th  of  September  the  prisoner  passed  the  house  of 
the  witness  on  his  way  to  Central  to  get  the  poison,  saying  to 
her  as  he  passed,  that  Mrs.  Price  had  given  him  the  money  to 
buy  it  with.  On  his  return,  he  stopped  at  the  house  of  the 
witness,  and  showed  her  the  poison  he  had  purchased.  It  was 
wrapped  up  in  a  paper,  which  was  inside  of  an  envelope, 
"  which  had  on  it  a  skull  and  bones  and  reading."  It  was 
strychnine,  and  he  said  he  had  gotten  it  that  day  at  a  drug- 
store at  Central.  He  told  the  witness  he  wanted  her  to  go 
with  him  to  the  spring,  near  by,  where  Mrs.  Price  would  meet 
them,  and  deliver  the  poison  to  her,  and  tell  her  all  about  it. 
The  witness  said  she  could  not  go  then,  but  would  meet  thera 
there  that  night,  about  eight  o'clock,  if  that  would  suit.     To 
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this  the  prisoner  answered  that  it  would  suit  a  great  deal  bet- 
ter, and  that  he  would  be  present  to  see  the  poison  delivered, 
and  to  witness  the  agreement.     He  then  went  on  his  way. 

The  witness  went  to  the  spring  at  the  appointed  hour,  and 
after  waiting  there  a  little  while,  Mrs.  Price  arrived.  She  had 
a  small  package  in  one  hand  which  she  said  contained  strych- 
nine, and  an  envelope  in  the  other.  The  package  she  handed 
to  the  witness,  saying,  "Here  it  is."  She  then  directed  tiie 
witness  to  put  the  poison  in  the  old  man's  coffee  that  night 
when  she  got  home,  and  told  her  as  soon  as  he  got  "  passed 
speaking  and  dropped  "  to  give  the  alarm,  and  to  say  that  the 
old  man  had  fallen  dead;  for  all  which,  she  offered  to  reward 
her  liberally.  She  said  George  (the  prisoner)  was  '*  right  out 
there,"  pointing  in  the  direction  of  the  corn-field.  The  wit- 
ness looked,  and  saw  some  one  there,  and  called  the  prisoner, 
but  he  did  not  answer.  Just  then,  at  a  signal  from  the  wit- 
ness, several  men,  in  hiding  near  by,  rushed  up,  and  Mrs. 
Price  ran  away,  and  the  witness  delivered  to  one  of  these  men 
(a  Mr.  Brown)  the  package  of  poison  she  had  just  received 
from  Mrs.  Price.  The  witness  also  testified  that  she  never 
agreed  to  administer  the  poison,  and  never  intended  to  do  so, 
and  that  she  would  not  have  done  it  for  anything.  "  I  wanted 
to  fool  Hicks,"  she  said,  "  because  I  wanted  to  catch  him  and 
to  let  other  people  know  it." 

The  connection  of  the  prisoner  with  the  matter,  as  detailed 
by  Mrs.  Long,  is  fully  established  by  the  record,  and  the 
question  therefore  is,  whether  these  facts  constitute  an  in- 
dictable attempt  within  the  meaning  of  the  law.  We  are  of 
opinion  that  they  do  not,  and  as  they  substantially  correspond 
with  the  allegations  of  the  indictment,  it  follows  that  the 
demurrer  to  the  indictment  ought  to  have  been  sustained.  It 
is  an  elementary  rule  of  criminal  pleading  that  an  indictment 
in  a  case  like  the  present  must  allege  some  act  done  by  the 
defendant  of  such  a  nature  as  to  constitute  an  attempt,  in  a 
legal  sense,  to  commit  the  contemplated  offense;  otherwise, 
the  indictment  will  not  be  sufficient:  Clarke's  Case,  6  Gratt. 
675;  1  Wharton's  Grim.  Law,  9th  ed.,  sec.  192. 

The  question  as  to  what  is  such  an  act  is  often  a  difficult 
one  to  determine,  and  no  general  rule  which  can  be  readily 
applied  as  a  test  to  all  cases  can  be  laid  down.  It  has  been 
truly  said  by  a  philosophical  writer  that  "  the  subject  of  crimi- 
nal attempt,  though  it  presses  itself  upon  the  attention  wher- 
ever we  walk  through  the  fields  of  the  criminal  law,  is  very 


8^4  Hicks  v.  Commonweatlh.  [Virginia, 

obscure  in  the  books,  and  apparently  not  well  understood 
either  by  the  text-writers  or  the  judges."  And  it  may  be 
added  that  it  is  more  intricate  and  difficult  of  comprehension 
than  any  other  branch  of  the  criminal  law.  Each  case  must 
therefore  be  determined  upon  its  own  facts,  in  the  light  of 
certain  principles  which  appear  to  be  well  settled.  The  diffi- 
culty generally  is  in  determining  the  proximity  of  the  act  in 
question  to  the  offense  in  contemplation. 

An  attempt  to  commit  a  crime  is  compounded  of  two  ele- 
ments: 1.  The  intent  to  commit  it;  and  2.  A  direct,  ineffec- 
tual act  done  towards  its  commission:  Code,  sec.  3888;  2 
Bishop's  Crim.  Prac.  sec.  71.  Or  as  Wharton  defines  it,  "an 
attempt  is  an  intended,  apparent,  unfinished  crime."  There- 
fore, the  act  must  reach  far  enough  towards  the  accomplish- 
ment of  the  desired  result  to  amount  to  the  commencement  of 
the  consummation.  It  must  not  be  merely  preparatory.  In 
other  words,  while  it  need  not  be  the  last  proximate  act  to  the 
consummation  of  the  offense  attempted  to  be  perpetrated,  it 
must  approach  sufficiently  near  to  it  to  iJtand  either  as  the 
first  or  some  subsequent  step  in  a  direct  movement  towards 
the  commission  of  the  offense  after  the  preparations  are  made: 
Uhl  V.  Commonwealth^  6  Gratt.  706;  McDade  v.  People,  29 
Mich.  50. 

Thus  it  has  been  often  held,  under  statutes  similar  to  our 
own,  that  the  purchase  of  a  gun  with  intent  to  commit  murder, 
or  the  purchase  of  poison,  with  the  same  intent,  does  not  con- 
stitute an  indictable  offense,  because  the  act  done  in  either  case 
is  considered  as  only  in  the  nature  of  a  preliminary  prepara- 
tion, and  as  not  advancing  the  conduct  of  the  accused  beyond 
the  sphere  of  mere  intent.  "  To  make  the  act  an  indictable 
attempt,"  says  Wharton,  "it  must  be  a  cause  as  distinguished 
from  a  condition.  And  it  must  go  so  far  that  it  would  result 
in  the  crime  unless  frustrated  by  extraneous  circumstances": 
1  Wharton's  Crim.  Law,  sec.  181. 

This  is  well  illustrated  by  the  case  of  People  v.  Murray,  14 
Cal.  159.  In  that  case,  the  defendant  was  indicted  for  an  at- 
tempt to  contract  an  incestuous  marriage  with  his  niece.  It 
was  shown  that  after  declaring  his  intention  to  marry  her,  he 
actually  eloped  with  her,  and  sent  for  a  magistrate  to  perform 
the  ceremony;  and  at  the  trial  he  was  convicted.  But  on  ap- 
peal, the  judgment  was  reversed,  the  appellate  court  holding 
that  these  were  mere  preparations,  and  did  not  constitute  an 
attempt  within  the  meaning  of  the  statute. 
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In  delivering  the  unanimous  opinion  of  the  court,  Field,  C.  J., 
said:  "The  evidence  shows  very  clearly  the  intention  of  the 
defendant;  but  something  more  than  mere  intention  is  neces- 
sary to  constitute  the  offense  charged.  Between  preparation 
for  th.e  attempt,  and  the  attempt  itself,  there  is  a  wide  difference. 
The  preparation  consists  in  devising  or  arranging  the  means  or 
measures  necessary  for  the  commission  of  the  offense;  the  at- 
tempt is  the  direct  movement  toward  the  commission,  after  the 
preparations  are  made.  To  illustrate:  a  party  may  purchase 
and  load  a  gun,  with  the  declared  intention  to  shoot  his  neigh- 
bor; but  until  some  movement  is  made  to  use  the  weapon 
upon  the  person  of  his  intended  victim,  there  is  only  prepara- 
tion, and  not  an  attempt.  For  the  preparation,  he  may  be 
held  to  keep  the  peace;  but  he  is  not  chargeable  with  an  at- 
tempt to  kill.  So  in  the  present  case,  the  declarations,  and 
elopement,  and  request  for  a  magistrate,  were  preparatory  to  the 
marriage;  but  until  the  officer  was  engaged,  and  the  parties 
stood  before  him,  ready  to  take  the  vows  appropriate  to  the 
contract  of  marriage,  it  cannot  be  said,  in  strictness,  —  i.  e.,  in 
a  legal  sense,  —  that  the  attempt  was  made.  The  attempt 
contemplated  by  the  statute  must  be  manifested  by  acts  which 
would  end  in  the  consummation  of  the  particular  offense  but 
for  the  intervention  of  circumstances  independent  of  the  will 
of  the  party." 

The  same  principle  was  recognized  by  the  supreme  court  of 
Pennsylvania  in  a  recent  case,  and  one  which  bears  a  striking 
resemblance  to  the  case  before  us.  There  the  defendant  was 
indicted  and  convicted  for  an  attempt  to  administer  poison, 
under  a  statute  the  provisions  of  which  are  substantially  the 
same  as  those  of  our  own  statute.  It  was  proved  at  the  trial 
that  the  defendant,  in  a  conversation  with  a  witness,  Neyer, 
stated  his  grievance  against  his  intended  victim.  Waring,  and 
his  determination  to  be  revenged,  and  then  solicited  Neyer  to 
put  poison  in  Waring's  spring,  so  that  he  and  his  family  would 
be  poisoned,  offering  him  a  reward  therefor.  He  also  gave 
him  directions  how  to  administer  the  poison,  and  gave  him 
the  poison  to  be  adminstered.  But  the  witness  refused  to  have 
anything  to  do  with  it,  and  handed  it  back  to  the  defendant, 
and  testified  that  he  never  intended  to  administer  it. 

Upon  these  facts,  the  supreme  court  held  that  all  that 
occurred  at  the  interview  with  the  witness,  and  the  legal  infer- 
ences deducible  therefrom,  followed  by  no  other  act,  were  not 
sufficient  to  warrant  a  conviction  for  an  attempt  to  commit  the 
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felony  charged;  that  the  act  proved  did  not  approximate  sufTi- 
ciently  near  to  the  commission  of  murder  to  establish  aiv 
attempt  to  commit  it  within  the  meaning  of  the  statute;  and 
the  jud^Mnent  was  accordingly  reversed.  "  Merely  soliciting 
one  to  do  an  act,"  said  the  court,  "is  not  an  attempt  to  do  that 
act In  a  high,  moral  sense,  it  may  be  true  that  solici- 
tation is  an  attempt;  but  in  a  legal  sense,  it  is  not:  Stabler  v, 
Covimonwealth,  95  Pa.  St.  318;  40  Am.  Rep.  653. 

The  court,  in  its  opinion,  also  referred  to  the  case  of  Eegina 
V.  Williams,  1  Car.  &  K.  589,  1  Den.  C.  C.  39,  which  was  a 
prosecution  under  the  third  section  of  the  act  of  1  Victoria^ 
from  which  the  Pennsylvania  statute  was  substantially  copied* 
and  in  that  case  it  was  held  that  the  delivery  of  poison  to  an 
agent,  with  directions  to  him  to  cause  it  to  be  administered  to 
another,  was  not  sufficient  to  establish  an  attempt  to  murder. 
In  that  case  the  agent  was  actually  given  money  for  his  ser- 
vices, and  immediately  proceeded  with  the  poison  to  the  house 
of  the  intended  victims;  but  upon  his  arrival  there,  he  gave 
up  the  poison  to  them,  and  told  them  all  about  it.  The  pris- 
oners were  convicted,  but  at  the  ensuing  terra  the  case  wa» 
considered  by  the  fifteen  judges,  who  held  the  conviction 
wrong. 

The  application  of  these  principles  to  the  facts  of  the  present 
case  shows  very  clearly,  we  think,  that  the  judgment  is  erro- 
neous. Here,  undoubtedly,  there  was  an  intent  to  commit 
murder;  but  the  acts  done  do  not  amount  to  anything  more 
than  the  mere  arrangement  of  the  proposed  measures  for  its^ 
commission.  Tliey  were  nothing  more  than  mere  prepara- 
tions, and  even  the  intended  preparations  were  not  completed 
before  the  criminal  design  was  frustrated.  The  means  in- 
tpu'ded  to  be  employed  to  consummate  the  offense  were,  —  1. 
The  purchase  of  poison;  and  2.  The  delivery  of  the  poison  to 
an  agent,  to  be  by  her  administered.  But  as  the  party  to 
whom  the  poison  was  delivered  refused  to  administer  it,  or 
to  do  any  act  in  furtherance  of  the  design,  there  has  been  no- 
direct  act  done  towards  the  commission  of  the  ofli'ense;  and 
consequently  no  attempt,  in  a  legal  sense,  to  commit  the  crime 
has  been  established.  In  other  words,  the  acts  proved — no 
matter  how,  in  a  moral  point  of  view,  they  may  be  regarded  — 
do  not,  in  the  eye  of  the  law,  approximate  sufficiently  near  to 
the  commission  of  murder  to  advance  the  conduct  of  the  pris- 
oner beyond  the  sphere  of  mere  intent. 

That  the  mere  delivery  of  poison  by  one  person  to  another, 
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for  the  purpose  disclosed  by  tlie  record  in  the  present  case, 
does  not  constitute  an  attempt  to  administer  poison  witliin  the 
mejiiiing  of  the  statute  is  clear,  we  think,  because  it  is  not 
such  an  act  as  is  likely,  in  the  natural  course  of  events,  to 
bring  about  the  result  desired.  On  the  contrary,  the  presump- 
tion in  such  a  case  is  the  otlier  way,  since  a  criminal  intent 
on  the  part  of  the  person  to  whom  the  poison  is  delivered  is 
not  to  be  presumed;  and  hence,  for  this  reason,  if  no  other,  the 
act  of  delivering  the  poison  is  not  such  a  one  as  can  be  cou- 
Bidered  a  judicial  cause,  or  a  direct  step  in  the  actual  endeavor 
to  commit  a  crime, —  without  which  there  can  be  no  attempt 
within  the  meaning  of  the  statute:  1  Wharton's  Crim.  Law, 
9th  ed.,  sec.  178. 

We  are  therefore  constrained  to  hold  that  the  conviction  is 
wrong,  and  that  the  judgment  must  be  reversed,  and  the  de- 
murrer to  the  indictment  sustained.  If  the  law  be  defective 
in  not  reaching  a  case  like  the  present,  as  it  does  not,  the  legis- 
lature, not  the  courts,  can  remedy  the  defect  We  can  only 
administer  it  as  it  is. 

HiNTON,  J.  (dissenting).  I  am  of  the  opinion  that  the  in- 
dictment, although  inartificially  drawn,  is  an  indictment  under 
section  3888  of  the  Code  of  1887,  and  so  regarding  it,  that  the 
crime  imputed  to  the  prisoner  is  fully  established.  And  I  am 
further  of  opinion  that  if  it  be  regarded  as  an  indictment  un- 
der section  3669,  that  the  prisoner  should  not  be  discharged, 
but  be  held  to  await  an  indictment,  to  be  preferred  under  sec- 
tion 3888  of  said  code:  See  People  v.  Bush,  4  Hill,  133;  Stabler 
▼.  Commonwealth,  95  Pa.  St.  318;  40  Am.  Rep.  653.  The 
acquittal  of  one  offense  does  not  operate  as  a  bar  to  a  pros- 
ecution for  another  and  distinct  substantive  offense.  I  am 
therei'ore  constrained  to  dissent  from  the  opinion  of  the  ma- 
jority of  the  court:  See  J'age  v.  Commonwealth,  26  Gratt.  943. 

Judgment  reversed. 

Criminal  Law  —  Attempt  to  Commit  a  Crime. — Solicitation  to  eommil 
an  offense  does  not  constitute  an  attempt  in  a  legal  sense:  Smith  v.  Common- 
wealth, 54  Fa.  St.  209;  93  Am.  Dec.  686;  note  to  Stabler  v.  Commonwealth,  40 
Am.  Rep.  656.  657.  Compare  Hamilton  ▼.  State,  36  Ind.  280;  10  Am.  Kep. 
22;  note  to  Moran  v.  People,  12  Am.  Kep.  291. 
▲m.  St.  Hbf..  Vok  XIX.— fi7 
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by's  Trustees. 

[86  Virginia,  232.1 

JuDOMRNTS  —  Presumption  o»  Jurisdiction.  —  If  a  statute  requires  • 
return  of  service  of  process  to  state  certain  jurisdictional  facts,  no  pre- 
sumption will  be  indulged  in  favor  of  a  judgment  based  upon  a  return 
which  omits  such  facts,  and  the  judgment  will  be  treated  as  void  when 
attacked  collaterally. 

Amendment  of  an  Officer's  Return  o»  Servick  o»  Process  Relates 
back  to  and  becomes  a  part  of  the  original  return,  and  may  therefore 
impart  validity  to  a  judgment  which,  but  for  such  amendment,  would 
have  been  treated  as  void. 

Amendment  of  a  Return  of  JServicb  or  Prockss  mat  bb  Made  aftbb 
THE  Offickr  has  gone  out  of  office. 

Amendment  of  Return  of  Service  of  Process  will  be  Allowed  to  be 
made  so  as  to  show  that  the  court  had  jurisdiction  when  it  entered  the 
judgment,  though  before  the  amendment  is  made  other  judgments  hare 
been  recovered  against  the  defendant,  which,  but  for  the  amendment, 
would  be  paramount  liens  against  his  property. 

W.  H.  Travers,  for  the  plaintiff  in  error. 
/.  /.  Williams,  for  the  defendant  in  error. 

Lewis,  P.     It  appears  from  the  record  that  on  the  4th  of 

September,  1874,  Thomas  N.  Ashby  instituted  an  action  of 
debt  in  the  said  court  against  the  Shenandoah  Valley  Rail- 
road Company  for  the  sum  of  $5,231.90,  and  $11.90  costs, 
upon  the  transcript  of  a  record  of  a  judgment  which  he  had 
previously  recovered  against  the  said  company  in  one  of  the 
courts  of  West  Virginia.  On  the  original  summons  sued  out 
in  the  action,  return  was  made  by  John  T.  Lovell,  a  deputy  of 
L.  Leach,  sheriff  of  Warren  County,  as  follows:  — 

"  Executed  the  within  summons  in  debt  on  September  5, 
1874,  upon  M.  B.  Buck,  one  of  the  directors  of  the  Shenan- 
doah Valley  Railroad  Company,  by  delivering  to  him  a  copy 
thereof.        John  T.  Lovell,  D.  S.,  for  L.  Leach,  S.  W.  C." 

At  the  ensuing  October  term,  a  judgment  by  default  was 
rendered  for  the  plaintiff  for  the  sum  claimed  in  the  declara- 
tion, which  judgment  was  several  years  afterwards  asserted 
by  the  trustees  of  the  plaintiff,  the  defendant  in  error  here,  as 
a  lien  upon  the  property  of  the  defendant  company,  in  a  cer- 
tain chancery  suit  pending  in  the  circuit  court  of  Roanoke 
City,  wherein  the  Fidelity,  Insurance,  Trust,  and  Safe  Deposit 
Company  was  plaintiff,  and  the  said  railroad  company  was 
defendant.     But  the  claim  was  rejected,  on  the  ground  that 
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the  judgment  was  void  because  there  had  been  neither  service 
of  process  upon  nor  voluntary  appearance  by  the  defendant 
in  the  action  wherein  the  judgment  was  recovered.  Subse- 
quently the  trustees,  after  due  notice,  to  wit,  on  the  20th  of 
October,  1887,  moved  the  circuit  court  of  Warren  County  to 
permit  the  return  to  be  amended,  which  motion  was  granted, 
and  the  return  was  accordingly  amended  by  Lovell  so  as  to 
read  as  follows:  — 

"Executed  the  within  summons  in  debt  on  September  5, 
1874,  upon  M.  B.  Buck,  one  of  the  directors  of  the  Shenan- 
doah Valley  Railroad  Company,  by  delivering  to  him  a  copy 
hereof,  in  the  county  of  Warren,  Virginia,  in  which  county  he 
resided  at  the  time. 

"  John  T.  Lovell,  D.  S.,  for  L.  Leach,  S.  W.  C." 
The  defendant  company,  the  plaintiff  in  error  here,  com- 
plains of  this  action  of  the  circuit  court,  permitting  the  return 
to  be  amended,  and  the  principal  ground  of  its  complaint  is, 
that  inasmuch  as  the  original  return  does  not  show  that  the 
summons  was  served  in  conformity  with  the  requisitions  of 
the  statute  relating  to  the  service  of  process  in  such  cases, 
upon  the  officers  of  a  corporation,  the  service  was  without 
legal  effect,  and  consequently  the  judgment  founded  upon  it 
is  void,  and  cannot  be  validated  by  amendment  of  the  return. 
There  is  no  doubt  that  the  original  return  is  defective,  and 
does  not  of  itself  show  that  the  defendant  company  was  le- 
gally brought  before  the  court,  since  the  statute  expressly 
enacts  that  service  of  process  in  such  a  case,  upon  an  officer 
of  a  corporation,  shall  be  in  the  county  or  corporation  in 
which  he  resides,  and  that  "  the  return  shall  show  this,  and 
state  on  whom  and  where  the  service  was;  otherwise  the  ser- 
vice shall  not  be  valid":  Code  1873,  c.  166,  sec.  7;  Code  1887, 
sec.  3227. 

It  must  therefore  be  conceded  that  unless  leave  to  amend 
the  return  was  rightly  granted,  the  judgment  is  void:  Barks- 
dale  V.  Neal,  16  Gratt.  314;  4  Minor's  Institutes,  532.  Without 
the  amendment,  the  record  presents  a  case,  not  of  a  defective 
service  merely,  but  of  no  service  at  all.  In  other  words,  it 
presents  the  case  of  a  judgment  rendered  by  a  court  without 
having  acquired  jurisdiction  over  the  defendant,  which  is 
simply  a  nullity.  The  rule  that  a  court  of  general  jurisdic- 
tion, acting  within  the  scope  of  its  authority,  is  presumed  to 
act  rightly,  and  to  have  jurisdiction  to  render  the  judgment 
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it  pronounces,  until  the  contrary  appears,  applies  only  as  to 
those  matters  concerning  which  the  record  is  silent;  nor  can 
it  operate  in  a  case  like  the  present,  to  supply  jurisdictional 
facts  which  the  return,  according  to  the  statute,  must  show 
affirmatively:  Harris  v.  Hardeman,  14  How.  334;  Settlemier 
V.  Sullivan,  97  U.  S.  444;  Rickards  v.  Ladd,  6  Saw.  40. 

We  are  of  opinion,  however,  that  the  circuit  court  did  not 
err  in  permitting  the  return  to  be  amended,  and  that  viewing 
the  case  in  the  light  of  the  amended  return,  the  judgment  i& 
valid  and  unassailable.  The  case  is  not  within  the  principle 
that  proceedings  which  are  void  ab  initio  cannot  be  rendered 
valid  by  amendment,  for  here  the  effect  of  the  amendment  was, 
not  to  confer  jurisdiction  upon  the  circuit  court,  but  only  to 
perfect  the  proof  of  the  jurisdiction  which  it  had  previously 
acquired,  but  of  which  the  evidence  prescribed  by  the  statute 
was  wanting.  In  other  words,  the  amendment,  by  relating 
back  to  the  original  return,  and  becoming,  in  effect,  a  part  of  it, 
shows,  in  the  prescribed  form  and  manner,  that  the  defendant 
company  was  duly  served  with  process,  and  hence  had  notice 
and  an  opportunity  to  be  heard,  which  are  essential  requisites 
to  the  jurisdiction  of  all  courts:  Dorr  v.  Rohr,  82  Va.  359;  3 
Am.  St.  Rep.  106. 

The  extensive  power  with  which  every  court  is  ordinarily 
clothed,  to  permit  an  amendment  of  a  return  of  its  own  pro- 
cess, whether  original,  mesne,  or  final,  for  the  correction  of  a 
casual  and  honest  mistake  or  omission,  is  not  affected  by  the 
statute  above  referred  to,  and  may  be  exercised  in  all  cases 
where  it  exists  at  all,  as  well  after  judgment  as  before.  In 
some  cases  it  has  been  exercised  even  to  the  extent  of  taking 
away  altogether  a  cause  of  action  growing  out  of  the  original 
return,  and  even  though  a  suit  or  motion  founded  on  the  origi- 
nal return  was  pending  at  the  time.  And  it  makes  no  differ- 
ence that  the  officer  by  whom  the  return  was  made  has  gone 
out  of  office,  there  being  no  specific  limitation  of  time  within 
which  the  power  may  be  exercised,  although  after  a  consider- 
able lapse  of  time  it  should  be  exercised  with  caution,  and  in 
no  case  ought  it  to  be  exercised  unless  the  court  can  see  that 
it  will  be  in  furtherance  of  justice. 

In  a  proper  case,  however,  leave  to  amend,  so  as  to  make  the 
return  speak  the  truth,  ought  to  be,  and  usually  is,  liberally 
granted,  and  when  the  amendment  is  made,  the  same  effect  is 
to  be  given  to  the  return  as  amended  as  though  it  had  at  first 
been  put  in  its  present  form.    In  other  words,  "  the  amendment 
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takes  effect  by  relation,  and  operates  as  if  made  at  the  same 
time  as  the  original  return":  Freeman  on  Executions,  sees. 
359,  360;  4  Minor's  Institutes,  839;  Stone  v.  Wilson,  10  Gratt. 
529;  Walker  v.  Commonwealth,  18  Gratt.  13,  51;  Richards  v. 
Ladd,  6  Saw.  40;  Stotz  v.  Collins,  83  Va.  423,  and  cases  cited. 

This  being  so,  it  follows  that  the  objection  founded  upon  the 
form  of  the  original  return  cannot  be  sustained.  Nor  is  the 
position  maintainable  that  the  amendment  operates  to  the  pre- 
judice of  certain  creditors  of  the  defendant  company,  whose 
debts  are  secured  by  mortgages  executed  subsequent  to  the 
rendition  of  the  judgment  in  October,  1874. 

There  are  cases  which  hold,  and  we  do  not  question  the 
doctrine,  that  an  amendment  of  a  return  will  not  be  permitted 
to  affect  injuriously  the  rights  of  third  persons  which  have 
attached  in  the  mean  time,  and  which  were  acquired  upon  the 
faith  of  the  verity  of  the  original  return.  But  the  present  is 
not  a  case  of  that  class.  The  judgment  was  duly  docketed, 
and  there  is  nothing  in  the  record  to  show  that  when  the  mort- 
gages were  executed  the  judgment  was  not  supposed  to  be 
valid.  At  all  events,  the  liens  were  acquired  subject  to  the 
right  of  the  plaintiff  in  the  judgment  to  have  the  record  per- 
fected, as  has  been  done. 

The  order  permitting  the  amendment  must  therefore  be 
aflBrmed,  with  costs.     > 


Judgment  —  Presumption  as  to  JuRiSDicrrioN. — The  presumption  of 
jnrisdiction  ia  rebutted  whea  the  record  shows  a  service  upon  defendant 
which  is  insufficient:  Clark  v.  Thompson,  47  III.  25;  95  Am.  Dec.  457.  Want 
of  jurisdiction  appears  when  the  record  states  service  of  some  kind,  but  such 
service  as  is  not,  under  the  statute,  sufficient  to  give  jurisdiction:  J^a/m  v.  Kelly, 
34  Cal.  391;  94  Am.  Dec.  742.  It  appearing  upon  the  record  that  summons 
in  an  action  was  served  in  a  manner  ineffectual  to  confer  jurisdiction,  it  will 
not  be  presumed  that  a  valid  service  was  made  in  some  other  way:  Barber  v. 
Morris,  37  Minn.  194;  5  Am.  St.  Rep.  83G. 

Officer's  Return,  Amendment  of.  — An  amendment  of  a  sheriff's  return 
may  be  made  after  judgment,  to  show  that  process  was  properly  served  upon 
the  defendant:  Allison  v.  Thomm,  72  Cal.  562;  1  Am.  St.  Rep.  89;  Hefflin  v. 
McMinn,  2  Stew.  492;  20  Am.  Dec.  58;  note  to  Malone  v.  Samuel,  13  Am. 
Dec.  173  et  seq.  An  officer  may,  by  leave  of  court,  amend  his  return  so  as 
to  make  it  conform  to  the  actual  facts  coustituting  the  service,  even  after  the 
expiration  of  his  term  of  office:  Note  to  Malone  v.  Samuel,  13  Am.  Dec.  177, 
178.  An  amendment,  whenever  made,  relates  back  to  the  original  return, 
and  dates  from  it:  Note  to  Malone  v.  Samuel,  13  Am.  Dec.  180,  181;  Wood- 
ward V.  Harbin,  4  Ala.  534;  37  Am  Dec.  753. 
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Patton  V.  Leftwioh. 

[86  ViBGINIA,  421.] 

Surviving  Partners  mat  make  an  Assignment  of  the  Firm  Property 
FOR  THE  Benefit  of  its  Creditors,  and  may  Give  a  Preference  to 
one  creditor  or  set  of  creditors,  to  the  uame  extent  that  all  of  the  part* 
nets  could,  were  all  still  living. 

Debtor  and  Creditor  —  Preferences.  —  Every  debtor  has  the  right  to 
prefer  one  of  hia  creditors  to  another,  in  the  absence  of  a  statute  for- 
bidding it,  and  the  case  of  a  surviving  partner  who  is  a  debtor  is  no 
exception  to  the  rule. 

John  W.  Daniel^  and  Mc  Kenny  and  Berry,  for  the  appellant. 
E.  C.  Burks  and  R.  H.  G.  Kean^  for  the  appellees. 

Fauntleroy,  J.  R.  F.  Robertson,  R.  M.  Leftwich,  and  W. 
H.  Stiff,  early  in  the  year  1885,  entered  into  partnership, 
under  the  firm  name  of  R.  F.  Robertson  &  Co.,  in  the  town  of 
Libert}',  Bedford  County,  Virginia,  for  the  manufacture  and 
sale  of  chewing  and  smoking  tobacco,  etc.  In  October,  1885, 
R.  F.  Robertson  died,  and  the  said  partnership  was  dissolved, 
ipso  facto,  by  his  death,  by  operation  of  law.  Said  Robertson 
died  intestate  and  insolvent,  and  his  estate  was  committed  to 
the  sheriff  of  Bedford  County,  as  administrator  de  bonis  non^ 
after  the  revocation  of  the  powers  of  his  father,  F.  W.  Robert- 
son, as  administrator. 

The  partnership  assets  at  the  date  of  dissolution  by  the 
death  of  the  partner  R.  F.  Robertson  consisted  of  a  large 
number  and  amount  of  debts  due  to  the  said  firm,  and  also  a 
large  quantity  of  unmanufactured  tobacco,  manufactured  to- 
bacco,  and  machinery  and  furniture  used  in  the  business,  — 
all  personalty;  no  realty. 

The  surviving  partners,  Leftwich  and  Stiff,  began  to  wind  up 
the  partnership  affairs;  but  finding,  in  the  course  of  liquida- 
tion, that  the  partnership  liabilities  were  greater  than  the 
assets  would  pay,  the  said  Leftwich  and  Stiff,  as  said  surviv- 
ing partners,  on  the  6th  of  February,  1886,  made  an  assign- 
ment to  P.  L.  Saunders,  trustee,  of  all  the  partnership  assets 
of  the  late  firm  of  R.  F.  Robertson  &  Co.,  in  trust,  to  pay, 
first,  two  negotiable  notes  of  the  said  firm,  held  by  the  Liberty 
Savings   Bank,  one  for    two    thousand    five  hundred    dollars, 

payable  to  and  indorsed   by  McGhee  and    Hurt,  dated , 

and  the  other,  for  two  thousand  dollars,  payable  to  and  in- 
dorsed by  McGhee,  Hurt,  &  Co.,  dated ;  second,  to  pay 

two  other  negotiable  notes  of  said  firm,  held  by  the  said  Lib- 
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erty  Savings  Bank,  one  for  two  thousand  dollars,  payable  to 

and  indorsed  by  Wesley  Peters,  dated ,  and  the  other  for 

one  thousand  dollars,  payable  to  and  indorsed  by  Jeter  and 

Newsom,  dated ;  third,  to  pay  all  other  indebtedness  due 

the  said    Liberty  Savings  Bank  by  the  said   late  firm;  and 
lastly,  to  distribute  the  surplus,  if  any. 

On  the  9th  of  December,  1887,  James  D.  Patton,  a  creditor 
of  the  late  firm,  instituted  this  suit  —  a  creditor's  suit  —  in 
the  circuit  court  of  Bedford  County,  against  the  said  Leftwich 
and  the  said  Stiff,  surviving  partners,  Saunders,  trustee,  the 
Liberty  Savings  Bank,  and  the  administrator  of  R.  F.  Rob- 
ertson, deceased.  With  his  said  bill,  J.  D.  Patton  filed  a  copy 
of  the  said  assignment  and  schedule,  and  exhibits  the  evi- 
dences of  the  indebtedness  of  the  insolvent  firm  to  him.  He 
does  not  waive  answers  on  oath.  The  Liberty  Savings  Bank 
filed  its  answer  by  its  president.  The  trustee,  Saunders,  filed 
his  answer  on  oath,  and  Leftwich  and  Stiff  filed  their  answer 
on  oath. 

The  complainant,  Patton,  charges  in  his  bill  that  the  said 
surviving  partners,  Leftwich  and  Stiff,  had  no  rightful  power 
or  authority  in  law  to  make  an  assignment  of  the  assets  of  an 
insolvent  firm  which  had  been  dissolved  by  the  death  of  a 
partner,  nor  to  give  preference  to  the  bank,  or  to  any  one  or 
more  of  the  creditors  of  the  firm,  over  the  other  creditors  of 
the  firm,  of  equal  dignity.  And  the  prayer  of  the  bill  is,  that 
the  assignment  of  Leftwich  and  Stiff,  of  February  6,  1886,  as 
surviving  partners  of  the  late  firm  of  R.  F.  Robertson  &  Co., 
be  annulled  and  set  aside,  and  that  accounts  be  ordered  and 
taken  of  the  partnership  assets  in  the  hands  of  the  trustee  and 
assignee,  and  of  all  other  social  assets,  if  any,  not  included  in 
the  said  assignment;  of  the  debts  due  by  the  said  late  partner- 
ship; of  the  notes  discounted  and  held  by  the  Liberty  Savings 
Bank,  and  of  the  application  made  of  the  proceeds  of  said 
discounts;  and  of  the  individual  property  of  R.  F.  Robertson, 
deceased,  and  of  Leftwich  and  of  Stiff. 

On  the  9th  of  December,  1887,  the  circuit  court  of  Bedford 
County,  by  its  final  decree,  simply  dismissed  the  bill,  with 
costs  to  the  defendants.  From  this  decree,  Patton  obtained 
this  appeal. 

The  bill  charges  fraud,  and  collusion  of  fraud;  but  the  an- 
swers are  fully  and  explicitly  responsive,  and  they  deny  the 
allegations  and  specifications  of  fraud  made  in  the  bill,  and 
there  is  no  proof  whatever,  or  even  an  attempt,  to  prove  the 
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fraud  charged.  Indeed,  the  petition  for  appeal,  and  the  briefs 
of  counsel  for  appellant,  do  not  present  the  question  of  fraud. 
There  is  no  dispute  as  to  the  facts  in  the  case.  The  question 
presented  for  adjudication,  and  the  one  on  which  the  case 
turns,  is  purely  and  simply  one  of  law,  as  to  the  powers  and 
duties  of  surviving  partners  of  an  insolvent  firm  dissolved  by 
death,  and  the  counsel  for  appellant,  in  their  brief,  state  the 
question  thus:  "Whether  the  surviving  partners  of  an  insol- 
vent firm  can  make  a  valid  assignment  to  a  trustee  of  all  the 
efifects  of  the  partnership,  preferring  one,  and  postponing  all 
others  of  the  social  creditors."  The  appellant  contends  that 
all  the  social  creditors  of  same  dignity  must  be  paid  ratably; 
that  by  the  death  of  the  partner  Robertson,  the  surviving  part- 
ners, Leftwich  and  Stifi",  became,  by  operation  of  law,  trustees 
of  the  partnership  property,  which,  as  such  trustees,  they  were 
bound  to  apply,  ratably,  to  the  payment  of  the  partnership 
debts;  and  that  they  had  no  lawful  power  or  capacity  to  dis- 
criminate among  the  social  creditors  so  as  to  give  preference 
either  in  payment  or  security  by  assignment;  and  that  in  this 
case  the  assets  being  insuflBcient  to  pay  or  secure  all,  and  the 
partners  being  insolvent,  it  was  a  breach  of  trust  in  the  sur- 
viving partners,  Leftwich  and  Stiflf,  to  make  the  assignment 
of  February  6,  1886,  which,  in  equity,  is  void  as  to  the  social 
creditors  who  are  postponed  by  the  said  assignment. 

The  question  submitted  is  one  of  very  great  importance, 
affecting  large  interests  and  rights  in  the  commercial  world; 
and  yet  it  has  never,  it  is  believed,  been  presented  before  this 
court  in  this  definite  form.  But  the  supreme  court  of  the 
United  States  has  adjudicated  the  precise  question  and  the 
exact  point  at  issue  here:  Fitzpatrick  v.  Flannagan,  106  U.  S. 
654;  Emerson  \,  Senter,  118  U.  S.  3.  In  this  last-mentioned 
case  the  supreme  court  of  the  United  States  says:  "As  with 
the  concurrence  of  all  the  partners  the  joint  property  could 
have  been  sold  or  assigned  for  the  benefit  of  the  preferred 
creditors  of  the  firm,  the  surviving  partner,  there  being  no 
statute  forbidding  it,  could  make  the  same  disposition  of  it. 
The  right  to  do  so  grows  out  of  his  duty,  from  his  relation  to 
the  property,  to  administer  the  afl'airs  of  the  firm  so  as  to  close 
up  its  business  without  unreasonable  delay;  and  his  author- 
ity to  make  such  a  preference  —  the  local  law  not  forbidding 
it  —  cannot,  upon  principle,  be  less  than  that  which  an  indi- 
vidual debtor  has  in  the  case  of  his  own  creditors."  And  the 
language  of  the  syllabus  of  the  case  is:  "The  surviving  part- 


Dec.  1889.]  Patton  v.  Leftwich.  905 

ners  of  an  insolvent  firm,  who  are  themselves  insolvent,  may 
make  a  general  assignment  of  all  the  firm's  assets,  for  the  ben- 
efit of  all  joint  creditors,  with  preferences  to  some  of  them;  and 
fiuch  assignment  is  not  invalidated  by  the  fact  that  the  as- 
signors fraudulently  withheld  from  the  schedule  certain  part- 
nership property  for  their  own  benefit,  without  the  knowledge 
of  the  assignee  or  the  beneficiaries  of  the  trust."  See  Egberts 
V.Wood,  3  Paige,  517;  24  Am.  Dec.  236,  and  note;  Hutchinson 
V.  Smith,  7  Paige,  26;  Wilson  v.  Soper,  13  B.  Mon.  411;  56  Am. 
Dec.  573,  and  note;  Loeschigk  v.  Hatfield,  51  N.  Y.  660;  Cush- 
man  v.  Addison,  52  N.  Y.  628;  Williams  v.  Whedon,  109  N.  Y. 
333;  4  Am.  St.  Rep.  460  (decided  in  1888);  French  v.  Love- 
joy,  12  N.  H.  458;  note  to  Shields  v.  Fuller,  65  Am.  Dec.  295- 
303;  Barry  v.  Briggs,  22  Mich.  201. 

In  the  very  recent  case  of  Williams  v.  Whedon,  109  N.  Y. 
333,  4  Am.  St.  Rep.  460,  the  New  York  court  of  appeals  re- 
views many  prior  cases,  and  refers  to  Emerson  v.  Senter^  118 
U.  S.  3,  as  conclusive.  In  the  case  of  French  v.  Lovejoy. 
32  N.  H.  458,  the  court  of  appeals  of  New  Hampshire  says 
{p.  459):  "The  property  of  the  partnership  might  be  lawfully 
appropriated  to  the  payment  of  the  partnership  debts;  and 
F.  Lovejoy,  as  surviving  partner,  had  the  riglit  to  prefer  A 
Lovejoy,  a  creditor  of  the  firm,  in  that  way."  In  Barry  v, 
Briggs,  22  Mich.  201,  Chief  Justice  Campbell,  speaking  for  the 
Michigan  court,  says:  "  A  sole  surviving  partner  has  the  entire 
legal  title  to  all  the  partnership  assets.  He  has  a  right,  acting 
honestly  and  with  reasonable  discretion  and  diligence,  to 
dispose  of  them  as  he  pleases,  to  settle  all  debts  against  the 
concern,  to  make  any  compromise  he  may  deem  necessary, 
and  to  turn  the  assets  into  an  available  and  distributable 
form." 

Bates  on  Partnership  (vol.  2,  sec.  732)  says:  "As  the  sur- 
viving partner  has  the  entire  title  and  sole  control  of  the 
property,  and  represents  the  power  of  all  the  former  partners, 
and  they  all  could  have  assigned  the  property  for  the  benefit 
of  creditors,  so  the  surviving  partner  has,  at  least  in  the  cast 
of  insolvency,  in  order  to  wind  up,  the  same  power,  and  car 
transfer  the  property  to  an  assignee  for  the  benefit,  not  of  hii 
separate  creditors,  but  of  the  partnership  creditors.  .  .  . 
And  as  he  (the  surviving  partner)  can  pay  some  creditors  ir 
full,  to  the  prejudice  of  others,  so  it  has  been  held  that,  if  the 
local  law  does  not  forbid,  in  case  of  other  assignments  for 
creditors,  he  can  assign  with  preferences."     And  for  this  last 
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proposition  the  author  cites,  among  others,  the  case  of  Emerson 
V.  Senter,  118  U.  S.  3. 

The  cases  of  Fitzpatrich  v.  Flannagan^  106  U.  S.  648,  and 
Case  V.  Beauregard,  99  U.  S.  119,  are  cited  in  the  recent  case, 
decided  by  this  court,  of  Robinson  v.  Allen,  85  Va.  721.  See 
the  case  of  Beste  v.  Burger,  110  N.  Y.  644. 

Even  real  estate  bought  with  partnership  funds,  the  title  of 
which  is  taken  in  the  name  of  the  deceased  partner,  is  so 
completely  in  the  control  of  the  surviving  partner,  that  where 
he  assigned  to  a  trustee,  and  the  trustee  sold,  the  purchaser 
of  this  equitable  title  can,  in  equity,  compel  the  heirs  of  the 
deceased  partner  to  convey  the  legal  title  to  him:  Shanks  v. 
Klein,  104  U.  S.  18. 

The  cases  referred  to  in  the  brief  of  counsel  for  appellant 
{Salisbury  v.  Ellison,  7  Col.  167,  49  Am.  Rep.  347,  and 
Anderson  v.  Norton,  15  Lea,  14,  54  Am.  Rep.  400)  are  rested 
on  the  ground  that  the  surviving  partner  is  a  trustee  for  the 
benefit  of  the  firm's  creditors,  and  is  governed  by  the  rules 
applying  to  ordinary  trustees;  and  that,  as  in  the  cases  of 
ordinary  trustees,  "  equality  is  equity."  The  surviving  part* 
ners,  being  trustees,  cannot  give  any  preference  among  the 
creditors.  But  surviving  partners  are  not  trustees,  in  the 
ordinary  sense,  though  they  are  loosely  so  called  by  some 
judges  and  law-writers.  Lord  Chancellor  Westbury,  in  Knox  v. 
Rye,  L.  R.  5  H.  L.  656,  675,  cited  in  2  Pomeroy's  Eq.  Jur.,  618, 
note  2,  says  that  the  trust  of  a  surviving  partner  is  limited  by 
the  extent  of  his  obligation;  and  that  it  is  most  important  to 
mark  this  again  and  again,  for  there  is  not  a  more  fruitful 
Bource  of  error  in  law  than  the  inaccuracy  of  language.  The 
application  to  a  man  who  is  improperly,  and  by  metaphor 
only,  called  a  trustee,  of  all  the  consequences  which  would 
follow  if  he  were  a  trustee  by  express  declaration,  —  in  other 
words,  a  complete  trustee,  holding  the  property  exclusively 
for  the  benefit  of  the  cestui  que  trust,  —  well  illustrates  the 
remark  of  Lord  Macclesfield,  that  nothing  in  law  is  so  apt  to 
mislead  as  "  metaphor." 

But  conceding  that  a  surviving  partner  is  a  trustee  in  a 
general  sense,  what  is  the  extent  of  his  trust?  Certainly 
not  beyond  his  obligation, —  1.  To  collect  all  the  assets  of 
the  firm;  2,  To  apply  them  to  the  firm's  debts;  3.  To  dis- 
tribute the  surplus,  if  any,  among  the  surviving  partners  and 
the  representatives  of  those  who  are  dead.  This  is  the  full 
extent  and  duty  of  his  trust,  such  as  it  is.     In   paying   the 
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debts  of  the  firm  there  is  no  limitation  or  restriction  on 
his  power  to  pay  one  social  creditor,  or  to  secure  one,  in 
preference  to  another,  if  he  act  honestly.  In  this  regard  he 
has  the  same  right  and  power  that  any  other  debtor  has.  The 
representative  of  the  deceased  partner  is  not  injured  by  a 
preference  given  to  one  firm's  creditor  over  another;  and  it  is 
quite  immaterial  to  him,  if  the  assets  of  the  firm  being  in- 
sufficient to  pay  all  the  social  creditors,  whether  they  be  applied 
ratably  to  all  the  debts,  or  be  applied  to  some,  to  the  exclusion 
of  the  others.  The  burden  upon  the  estate  of  the  decedents  is 
precisely  the  same  in  either  event.  The  creditor  has  no  other 
equity  than  the  partners  have  inter  se,  and  the  whole  extent  of 
a  partner's  equity  is,  that  the  parnership  assets  shall  be 
applied  to  the  payment  of  the  partnership  debts,  to  the  ex- 
clusion of  the  separate  debts  of  the  several  partners;  but  this 
right  or  equity  does  not  extend  or  operate  to  the  prevention  of 
giving  preference  among  partnership  creditors.  The  case  of 
Offutt  v.  Scott,  47  Ala.  104,  cited  in  the  petition  for  appeal,  is 
not  in  conflict  with  this  principle.  Nor  is  the  Virginia  case 
of  Lindsey  v.  Corkery,  29  Gratt.  650.  In  that  case  each  of  the 
partners  had  gone  into  bankruptcy,  and  it  was,  among  other 
things,  held  that,  by  the  bankruptcy,  the  going  into  bankruptcy 
of  the  several  partners,  the  social  assets  stood  appropriated  to 
all  the  social  creditors  alike,  and  the  rule  of  administration  of 
the  assets  thus  appropriated  was  the  same,  whether  the  bank- 
rupt assets  were  administered  in  the  bankrupt  court  or  in  a 
court  of  equity.  The  lien  or  equitable  right  existing  among 
the  partners,  by,  through,  and  under  which  the  social  creditors 
may  only  claim,  extends  no  further  than  to  require  the  social 
assets  to  be  applied  to  the  social  debts,  and  until  they  are 
paid,  that  the  individual  debts  of  the  partners  shall  be  excluded 
from  participation  in  the  social  fund;  but  it  does  not  prohibit 
preferences  from  being  given  in  the  payment,  or  securing  the 
payment,  of  partnership  debts  out  of  partnership  property. 
In  the  absence  of  a  statute  to  the  contrary,  —  and  there  is 
none  such  in  Virginia,  —  every  debtor  has  the  right  to  prefer 
one  of  his  creditors  to  another;  and  the  case  of  a  surviving 
partner  who  is  a  debtor  as  such  is  no  exception  to  the  general 
rule. 

We  do  not  think  it  was  error  in  the  circuit  court  of  Bedford 
County  to  dismiss  the  bill,  when  there  was  no  proof  of  its  alle- 
gations, nor  to  refuse  to  order  the  needless  costs  and  delay  of 
accounts,  when  the  trustee  had  reported  that  the  assets  were 
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all  in  hand,  and  were  insuflScient  to  satisfy  even  the  preferred 
debts. 

The  judgment  of  this  court  is,  that  the  decree  appealed 
from  is  right,  and  that  it  is  affirmed. 


Assignment  fob  Benefit  of  Ckkditor3  —  Partnership.  —  A  sole  sur- 
viving partner  can  make  a  general  assignment  of  the  firm  property  for  the 
benefit  of  creditors:  Shattuck  v.  Chandler,  40  Kan.  516;  10  Am.  St.  Rep.  227. 
An  assignment  of  partnership  property  does  not  become  invalid,  where  cer- 
tain creditors  are  preferred:  Nye  v.  Van  Husan,  6  Mich.  329;  74  Am.  Deo. 
690;  unless  it  is  so  made  by  statute:  Blair  v.  Black,  31  S.  C.  346;  17  Am.  St. 
Bep.  30,  and  note. 


Western  Union  Telegraph  Co.  v,  "Williams. 

[86  Virginia,  696.] 

HiGHWATS.  —  Thk  Public  Acquires  a  Mere  Right  of  Passage  over  a 
Highway.  The  freehold,  and  all  profits  of  the  soil,  belong  still  to  the 
proprietor  from  whom  the  right  of  passage  was  acquired,  and  he  may 
make  any  use  of  his  lands  not  inconsistent  with  the  enjoyment  of  such 
right  of  passage. 

Highways. — Presumption  respecting  Ownership  of  the  Land  over 
which  a  highway  runs  is,  that  the  adjacent  proprietors  each  own  to  the 
middle  of  such  highway;  or  if  the  same  person  owns  on  both  sides,  that 
the  whole  road  belongs  to  him,  subject  to  the  public  easement  of  the 
right  of  passage  in  either  case. 

Statutes,  Construction  of.  —  Every  Statute  should  Receive  a  Reason- 
able Construction,  and  such,  if  possible,  as  to  avoid  repugnancy  to  the 
constitution.  Hence  an  act  authorizing  a  telegraph  company  to  con- 
struct lines  and  fixtures  along  a  county  road,  provided  the  ordinary  use 
of  the  road  is  not  obstructed,  and  not  expressly  declaring  that  this  may 
be  done  without  compensation,  will  not  be  considered  as  an  attempt  to 
deprive  owners  of  such  compensation  as  is  guaranteed  to  them  by  the 
constitution  of  the  state. 

Highways  —  Additional  Servitude.  —  The  Erection  of  a  Telegraph 
Line  upon  a  highway  is  an  additional  servitude,  for  which  compensation 
must  be  made  to  the  owner  of  the  fee,  and  the  legislature  has  no  power 
to  authorize  the  imposition  of  such  servitude,  except  on  condition  that 
due  compensation  shall  be  made  therefor  to  the  owner  of  the  lands  cov- 
ered by  such  highway. 

Staples  and  Munford,  and  Robert  Stiles,  for  the  plaintiff  in 
error. 

Pollard  and  Sands,  R.  T.  Lacy,  and  W.  W.  Gordon,  for  the 
defendant  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  cir- 
cuit court  of  New  Kent  County,  rendered  on  the  thirtieth  day 
of  October,  1888.     The  plaintiff  in  error  constructed  its  tele- 
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graph  line  upon  the  county  road  in  New  Kent  County,  where 
the  said  road  ran  over  the  lands  of  the  defendant  in  error, 
without  his  consent,  and  without  condemnation  proceedings, 
and  without  tendering  compensation,  and  refusing  to  pay  com- 
pensation therefor;  as  is  alleged  in  the  declaration,  "against 
the  will  of  the  plaintiff,  and  violently,  against  the  protest  of 
the  plaintiff,  entered  upon  the  said  lands,  and  cut  down  and 
destroyed  the  trees  and  underwood, — fifty  pine  trees,  twenty 
oak  trees,  and  other  trees,  of  the  value  of  $1,950,  —  and  broke 
down  and  prostrated  a  great  part  of  the  fences  of  the  said 
plaintiff,  and  dug  holes  in  the  land  of  the  plaintiff,  and  put 
posts  there,  and  kept  the  same  there,  etc.,  and  encumbered  the 
lands,  and  hindered  the  plaintiff  in  the  free  use  and  enjoy- 
ment thereof."  The  defendant  pleaded  not  guilty,  and  moved 
the  court  to  remove  the  case  to  the  federal  court,  which  motion 
to  remove  the  case  the  court  overruled,  and  the  case  proceeded 
to  a  trial;  and  upon  the  trial,  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $550,  upon  which  judg- 
ment was  rendered  accordingly.  Whereupon  the  defendant, 
the  plaintiff  in  error  here,  applied  for  and  obtained  a  writ  of 
error  to  this  court. 

There  were  sundry  exceptions  taken  at  the  trial,  which 
were  assigned  as  error  here.  The  first  assignment  which  we 
will  consider  is  as  to  the  refusal  of  the  court  to  give  to  the 
jury  certain  instructions  asked  by  the  defendant,  and  the  giv- 
ing, by  the  court,  of  certain  other  instructions.  The  plaintiff 
moved  the  court  to  instruct  the  jury  to  the  following  effect: 
That  "if  the  jury  believe  from  the  evidence  that  the  defendant 
was,  at  the  time  of  the  committing  of  tlie  alleged  trespass  in 
the  declaration  mentioned,  and  still  is,  a  telegraph  company 
chartered  by  this  or  any  other  state,  and  that  the  road  along 
which  it  has  constructed  and  maintained  and  still  is  main- 
taining its  telegraph  line  in  the  county  of  New  Kent  was  at 
said  time  and  still  is  a  county  road,  then  the  said  defendant 
had,  at  said  time,  and  still  has,  the  right  to  construct  and  main- 
tain its  said  line  along  said  county  road,  upon  any  part  there- 
of, to  the  width  or  extent  of  thirty  feet  (whether  the  road-bed 
actually  used  by  the  public  was  and  is  of  such  width  or  not), 
provided  tlie  ordinary  use  of  said  road  be  not  thereby  ob- 
structed, and  said  defendant  had  at  said  time  and  still  has 
the  right  to  cut  down  and  trim  out  such  trees  or  limbs,  within 
such  width  or  extent  of  thirty  feet,  as  might  interfere  with  the 
proper  and  effective  construction,  maintenance,  and  operation 
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of  its  said  line.  2.  For  the  exercise  of  such  right  as  aforesaid 
the  defendant  is  not  required  to  obtain  permission  from  or 
to  make  compensation  to  the  owner  or  owners  of  the  land 
upon  which  said  road  is  located  (whether  the  fee-simple  title  to 
the  soil  upon  which  the  road  is  located,  or  the  mere  easement 
thereon,  be  vested  in  the  public).  3.  The  jury  are  further 
instructed  that  although  the  road-bed  of  said  road  actually 
used  by  the  public  may  not  be  or  have  been  of  the  width  of 
thirty  feet,  and  although  the  overseer  of  said  road  may  not 
have  complied  with  the  law  in  keeping  said  road  clear  and 
smooth  and  free  from  obstructions  to  the  legally  required 
width  of  thirty  feet,  yet,  under  the  laws  and  statutes  of  the 
commonwealth,  the  defendant  company  was  authorized  to  use 
any  part  of  said  legal  road  of  thirty  feet,  to  the  same  extent  as 
if  said  overseer  had  strictly  complied  with  the  provisions  of 
law  requiring  him  to  keep  said  road  clear  of  timber  and  other 
obstructions  to  the  required  width,  and  the  whole  thirty  feet 
been  actually  used  by  the  public  as  a  road." 

But  the  court  refused  to  give  these  instructions  of  the  de- 
fendant, and  gave  the  following:  — 

**1.  The  court  instructs  the  jury  that  the  law  presumes  that 
the  ownership  of  lands  along  the  side  of  a  public  road  in  Vir- 
|inia  extends  to  the  middle  of  said  road,  and  the  burden  of 
proof  is  upon  the  party  who  claims  otherwise  to  show  that 
such  is  not  the  case  along  the  road  when  the  right  is  contro- 
verted, and  the  owner  has  the  exclusive  right  to  the  soil,  sub- 
ject to  its  use  for  the  purposes  of  the  public,  and  to  the  right  of 
passage  of  the  public  over  the  same;  and  being  owners  of  the 
soil,  they  have  a  right  to  all  of  the  ordinary  remedies  for  dis- 
turbing of  or  injury  to  their  freehold  or  possession,  and  any 
act  of  the  legislature  which  divests  such  owners  of  their  rights 
is  unconstitutional  and  void. 

"  2.  The  fact  that  a  road  is  a  public  road,  or  highway,  does 
not  authorize  the  digging  of  holes  for  the  purpose  of  erecting 
telegraph-posts,  and  the  erecting  of  posts,  and  the  establish- 
ing a  telegraph  line  over  the  land  of  a  person  without  his  con- 
sent, although  the  same  may  be  erected  or  done  on  that  part 
of  his  premises  which  is  used  as  a  public  road." 

It  thus  appears  that  the  claim  of  the  defendant  is,  that  by 
reason  of  the  act  of  assembly  of  February  10, 1880  (Acts  1879- 
80,  pp.  53,  54),  it  was  authorized  to  construct  its  telegraph 
poles  and  lines  along  the  lands  over  which  the  county  road 
runs  without  making  compensation  therefor,  and  that  it  main- 
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tains  its  right  to  exercise,  as  to  these  lands,  the  right  of  emi- 
nent domain  therein,  take  and  enjoy  what  belongs  to  another, 
in  the  exercise  of  the  sovereign  power,  not  only  without  mak- 
ing any  compensation  therefor,  but  without  any  formal  pro- 
ceedings looking  to  condemnation  of  this  property,  under  any 
of  the  forms  of  law  whatever. 

If  it  is  once  conceded,  or  anywise  established,  that  the  land 
in  question  belonged  to  the  plaintiff,  it  was  his  private  prop- 
erty, his  freehold,  as  entirely  his  own,  throughout  all  its  parts, 
as  the  shelter  which  he  had  erected  around  and  over  his 
hearth-stone,  for  his  habitation  and  home,  and  as  entirely  under 
the  protection  of  the  laws  against  the  intrusion  as  the  very 
hearth-stone  itself.  That  these  lands  are  the  lands  of  the 
plaintiff,  unless  he  has  lost  them  by  the  creation  of  a  public 
road  across  them,  is  undeniable,  is  indeed  not  denied.  Does 
the  creation  of  a  public  road  through  the  lands  divest  him  of 
the  fee  in  the  same? 

As  to  the  extent  of  the  right  acquired  by  the  public  upon 
opening  a  highway  in  Virginia,  Mr.  Minor,  in  his  Institutes, 
vol.  1,  p.  120,  says:  "The  public  acquires  merely  a  right  of 
passage;  the  freehold,  and  all  the  profits  of  the  soil  (that  is, 
trees,  mines,  etc.),  belong  still  to  the  proprietor  from  whom 
the  right  of  passage  was  acquired;  he  may  therefore  recover 
the  freehold  in  ejectment,  subject  to  the  right  of  way,  and  may 
maintain  an  action  of  trespass  for  digging  the  ground.  If  it 
be  unknown  from  which  of  two  adjacent  proprietors  a  high- 
way was  at  first  taken,  or  if  the  highway  be  the  boundary  be- 
tween them,  they  are  understood  to  own,  each  ad  medium  fi'vm 
vise";  citing  Bac.  Abr.,  tit.  Highways,  b;  Boiling  v.  Mayor  of 
Petersburg,  3  Rand.  563;  Home  v.  Richards,  4  Call,  441;  2  Am. 
Dec.  574;  Harris  v.  Elliott,  10  Pet.  25.  And  this  subject  is 
again  referred  to  by  Mr.  Minor,  in  his  second  volume,  page  20, 
as  to  the  ownership  of  land  adjacent  to  highways,  when  he 
says:  "The  ownership  usually  extends  to  the  middle  of  tiie 
road,  as  in  the  case  of  a  private  stream;  or  if  the  same  jmrty 
owns  on  both  sides,  the  whole  road  belongs  to  him,  subject  to 
the  public  easement  of  the  right  of  passage  in  either  case"; 
citing  3  Kent's  Com.  432.  In  the  case  of  Home  v.  Richards,  4 
Call,  441, 2  Am.  Dec.  574,  all  the  judges  delivered  opinions,  and 
all  held  that  the  grant  of  a  right  of  way  does  not  convey  the 
soil,  but  only  the  right  to  a  way  over.  In  the  case  of  Boiling  v. 
Mayor  of  Petersburg,  3  Rand.  563,  a  case  fully  and  ably  argued 
in  this  court  by  the  foremost  lawyers  of  that  day.  Judge  Carr 
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delivered  the  unanimous  opinion  of  the  court.  Speaking  as  Uy 
the  public  highway,  he  said:  "Does  this  disable  the  demand- 
ant from  recovering  the  land?  It  certainly  would  not  in 
England,  as  many  cases  show";  citing  Lade  v.  Shepherd,  2 
Strange,  1004.  In  that  case,  the  defendant  rested  one  end  of 
a  bridge  upon  the  highway.  Upon  trespass  brought,  the  court 
said:  "It  is  certainly  a  dedication  to  the  public,  so  far  as  the 
public  has  occasion  for  it,  which  is  only  for  a  right  of  passage; 
but  it  never  was  understood  to  transfer  the  absolute  property 
in  the  soil."  In  Goodtitle  v.  Alker,  1  Burr.  143,  in  ejectment^ 
a  special  verdict  finding  that  the  land  was  a  public  street  and 
public  highway,  Lord  Mansfield  says:  "  1  Rolle's  Abridgment, 
392,  is  express  that  the  king  has  nothing  but  the  passage  for 
himself  and  his  people;  but  the  freehold  and  all  the  profits  be- 
long to  the  owner  of  the  soil.  So  do  all  the  trees  upon  it,  and 
mines  under  it.  The  owner  may  get  his  soil  discharged  of 
this  servitude,  or  easement  of  a  way  over  it,  by  a  writ  of  ad 
quod  damnum.  It  is  like  the  property  in  a  market  or  fair. 
There  is  no  reason  why  he  should  not  have  a  right  to  all 
remedies  for  the  freehold,  subject  still,  indeed,  to  the  servitude 
or  easement.  An  action  of  trespass  would  lie  for  an  injury 
done  to  it.  I  see  no  reason  why  the  owner  may  not  bring 
ejectment  as  well  as  trespass":  1  Willes,  107;  6  East,  154. 
But  it  is  said  that  in  this  country  we  act  on  a  more  liberal 
scale;  that  the  court  will  look  to  the  great  principles  of  pub- 
lic policy,  and  give  them  effect;  that  the  conveniences  of  the 
community  requiring  highways,  they  must  be  had;  and  as  a 
mere  right  of  way  is  not  sufficient  for  the  full  enjoyment  of 
them,  we  must  consider  the  commonwealth  as  vested  with  a 
base  fee  in  all  public  highways. 

Our  business  is  with  the  law  as  it  is;  and  where  the  power 
to  be  exercised  is  one  of  so  important  a  character  as  the  tak- 
ing away  the  property  of  the  citizen,  divesting  him  of  his  emi- 
nent domain  in  the  soil,  I  could  not  consent  to  take  the  step 
unless  I  saw  myself  justified  by  some  clear  principle  of  the 
common  law  or  some  plain  enactment  of  the  statute.  The 
English  cases  are  pretty  strong  evidence  that  the  common 
law  confers  no  such  power.  I  have  looked  into  our  statutes, 
and  I  can  find  nothing  there  to  countenance  the  idea  that 
where  a  road  is  established,  the  fee  in  the  soil,  either  simple 
or  base,  is  vested  in  the  commonwealth.  On  the  contrary,  I 
think  it  is  obvious  that  a  right  of  way  is  all  that  the  public 
requires,  leaving  the  whole  fee  in  the  owner  of  the  soil.     It  is- 
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for  this  use  of  the  land  by  the  commonwealth  that  the  owner 
is  compentiated.  There  can  be  no  question  as  to  what  the  law 
is  in  this  state;  it  is  well  settled.  In  Warwick  v.  Mayo,  15 
Gratt.  528,  Judge  Allen  delivered  the  unanimous  opinion  of 
this  court  to  the  same  effect.  Speaking  of  a  highway,  he 
says:  "The  easement  comprehends  no  interest  in  the  soil," 
and  cites  Judge  Swift  as  saying,  in  Peck  v.  Smith,  1  Conn. 
103,  6  Am.  Dec.  216:  "The  right  of  freehold  is  not  touched 
by  establishing  a  highway,  but  continues  in  the  original 
owner  of  the  land  in  the  same  matmer  as  it  was  before  the 
highway  was  established,  subject  to  the  easement.  He  says 
further:  "  Notwithstanding  the  easement,  the  owner  retains 

many  and  valuable  interests He  may  make  any  use  of 

it  not  inconsistent  with  the  enjoyment  of  the  easement ":  Hare 
and  Wallace's  notes  to  Dovaston  v.  Payne,  2  Smith's  Lead. 
Cas.  90,  where  the  authorities  are  collected.  After  speaking 
of  the  English  rule  and  the  decisions  of  some  of  the  states,  he 
says:  "  In  Virginia,  the  rule  has  been  established  by  an  author- 
itative decision  upon  the  very  point  in  accordance  with  the 
doctrine  of  the  English  courts,"  and  refers  to  Boiling  v.  Mayor 
of  Petersburg,  3  Rand.  563.  If  these  principles  are  thus  set- 
tled in  Virginia,  as  they  certainly  are,  they  are  equally  as 
firmly  imbedded  in  the  jurisprudence  of  numerous  other  states 
of  this  country.  These  are  collected  and  cited  by  Mr.  Angell, 
in  his  work  on  highways,  page  396,  sections  301  et  seq.,  and 
i\otes.  At  page  398,  section  303,  this  author  says:  "The 
principles  of  the  common  law,  in  this  respect,  have  been  recog- 
nized and  adopted  by  the  American  courts";  citing  Perley  y. 
Chandler,  6  Mass.  454;  4  Am.  Dec.  159.  Under  these  prin- 
ciples, the  plaintiff  was  entitled  to  maintain  trespass  against 
the  defendant,  when  the  said  defendant  stopped  upon  his  land, 
instead  of  passing  along,  and  dug  up  his  soil,  and  cut  down 
his  trees,  and  tore  down  and  scattered  his  fence,  unless  such 
taking  of  his  property  was  by  due  process  of  law  for  public 
uses,  upon  just  compensation.  If  the  use  for  which  the  land 
was  taken  was  a  private  use,  it  could  not  be  lawfully  taken 
without  his  consent.  But  the  use  may  be  conceded  to  be  a 
public  use,  and  yet  to  take  without  just  conpensation  was  un- 
lawful; such  taking,  without  authority  of  law,  was  a  trespass, 
and  such  taking  could  find  no  justification  in  any  act  of 
the  general  assembly:  Const.  Va.,  art.  5,  sec.  14.  It  is  claimed 
that  the  act  of  assembly  passed  February  10,  1880  (Acta 
1879-80),  authorized  this  company  to  so  construct  its  works 

Am.  St.  Kef.,  Vol.  XIX. —  58 
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upon  the  land  of  the  plaintiff.  That  act  should  receive  a 
reasonable  construction,  and  he  so  construed,  if  possible,  as  to 
avoid  repugnance  to  the  constitution.  And  while  by  that  act 
these  companies  are  authorized  to  construct  their  lines  and 
fixtures  along  the  county  roads,  provided  the  ordinary  use  of 
the  road  was  not  obstructed,  it  is  not  expressly  provided  that 
this  may  be  done  without  compensation;  but  the  provision  is 
80  as  not  to  obstruct  the  ordinary  use.  The  commonwealth 
had  and  has  in  these  roads  nothing  but  the  use,  —  to  pass  over 
and  along;  and  the  act  provides  that  this  use  shall  not  be  ob- 
structed by  virtue  of  that  act.  But  at  the  conclusion  of  this 
I)aragraph,  constituting  the  last  words  in  it,  are  these  words: 
"upon  making  just  compensation  therefor";  and  then  follow 
the  provisions  of  the  law,  which  provide  for  the  proceedings 
necessary  to  ascertain  what  is  just  compensation,  by  condem- 
nation proceedings.  This  was  certainly  the  provision  of  the 
act  as  to  lands  of  persons  generally,  and  if  the  land  upon 
which  the  highway  runs  is  the  private  property  of  the  citizen, 
which  it  clearly  is,  should  not  this  language  be  held  to  apply 
to  such  land  as  well  as  to  others?  Why  not?  The  common- 
wealth has  no  more  power  to  grant  the  one  than  the  other.  To 
grant  either  is  to  take  private  property,  and  this  can  only  be 
(lone  upon  just  compensation.  If  this  is  the  true  construction 
of  this  act,  the  same  is  in  accordance  with  the  constitution 
of  the  state;  and  the  plaintiff  was  entitled  to  maintain  his 
«uit  against  a  corporation  which  neither  took  lawfull}'  nor 
paid  a  just  compensation.  But  if  the  act  does  provide  for  the 
taking  of  this  private  property  without  compensation,  then  it 
is  void  for  repugnancy  to  the  constitution  of  the  state,  and  tbe 
plaintiff  was  entitled  to  recover,  and  the  instruction  of  the 
court  was  right. 

However,  it  is  claimed  by  the  plaintiff  in  error  that,  grant- 
ing that  the  rights  of  the  plaintiff  are  what  we  have  stated, 
and  the  commonwealth  has  only  the  right  to  use  by  going 
over,  still  his  case  is  good,  because  his  works  are  only  a  use  of 
the  easement,  and  constitutes  no  new  taking, —  no  additional 
eervitude.     We  will  now  briefly  consider  this  argument. 

The  right  in  the  commonwealth  is  to  use  by  going  along 
over;  this  is  the  extent  of  the  right.  If  the  right  was  granted 
to  the  defendant  to  go  over  simply  to  carry  its  messages,  then 
the  right  granted  was  in  existence  before  the  grajit,  and  the 
right  to  go  over  is  not  only  not  disputed,  but  distinctly  admit- 
ted.    This  is  the  servitude  over  the  land  fixed  upon  it  by  law, 
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and  the  whole  extent  of  it.  If  anything  more  is  taken  it  is 
an  additional  servitude,  and  is  a  taking  of  the  properly 
within  the  meaning  of  the  constitution.  To  take  the  whole 
subject,  the  land  in  fee,  is  a  taking.  This,  however,  is  tlie 
meaning  of  the  term  only  in  a  limited  sense,  and  in  the  nar- 
rowest sense  of  the  word.  The  constitutional  provision  which 
declares  that  property  shall  not  be  taken  for  public  use  with- 
out just  compensation  was  intended  to  establish  this  principle 
beyond  legislative  control,  and  it  is  not  necessary  that  prop- 
erty should  be  absolutely  taken,  in  the  sense  of  completely 
taking,  to  bring  a  case  within  the  protection  of  the  constitu- 
tion. As  was  said  by  a  learned  justice  of  the  supreme  court  of 
the  United  States:  "  It  would  be  a  curious  and  unsatisfactory 
result  if  in  construing  a  provision  of  constitutional  law  al- 
ways understood  to  have  been  adopted  for  protection  and 
security  to  the  rights  of  the  individual  as  against  the  govern- 
ment, and  which  has  received  the  commendation  of  jurists, 
statesmen,  and  commentators  as  placing  the  just  principles  of 
the  common  law  on  that  subject  beyond  the  power  of  ordinary 
legislation  to  change  or  control  them,  it  shall  be  held  that 
if  the  government  refrains  from  the  absolute  conversion  of  real 
property  to  the  uses  of  the  public,  it  can  destroy  its  value 
entirely;  can  inflict  irreparable  and  permanent  injury  to  any 
extent;  can,  in  effect,  subject  it  to  total  destruction  without 
making  any  compensation,  because  in  the  narrowest  sense  of 
that  word  it  is  not  taken  for  public  use.  Such  a  construction 
would  pervert  the  constitutional  provision  into  a  restriction 
upon  the  rights  of  the  citizen,  as  those  rights  stood  at  the 
common  law,  instead  of  the  government,  and  make  it  an  au- 
thority for  invasion  of  private  rights  ui^der  the  pretext  of  the 
public  good,  which  had  no  warrant  in  the  law  and  practice  of 
our  ancestors":  Justice  Miller  in  Fumpelly  v.  G^een  Bay  Co., 
13  Wall.  166. 

It  is  obvious,  and  it  is  so  held  in  many  cases,  that  the  con- 
struction of  a  railroad  upon  a  highway  is  an  additional 
servitude  upon  the  land,  tor  which  the  owner  is  entitled  to 
additional  compensation:  Cooley's  Constitutional  Lii. citations, 
548;  Ford  v.  Chicago  etc.  R.  R.  Co.,  14  Wis.  616;  SO  Am. 
Dec.  791;  Pomeroy  v.  Milwaukee  etc.  R.  R.  Co.,  16  Wis.  640. 
And  the  power  of  the  legislature  to  authorize  a  railroad  to 
be  constructed  on  a  common  highway  is  denied,  upon  the 
ground  that  the  original  appro[)riation  perniiffel  tiie  taking 
for  the  purposes  of  a  common  highway,  and  no  other.     The 
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principle  is  the  same  when  the  land  is  taken  for  any  other 
purpose  distinct  from  the  original  purpose,  and  the  reasoning 
in  the  two  cases  is  applical)le  to  each.  In  the  case  of  Irii- 
lay  V.  Union  Branch  R.  R.  Co.,  26  Conn.  255,  68  Am.  Dec. 
u92,  it  is  said:  "  When  land  is  condemned  for  a  special  pur- 
})ose  on  the  score  of  public  utility,  the  sequestration  is  limited 
to  that  particular  use.  Land  taken  for  a  highway  is  not 
thereby  converted  into  a  common.  As  the  property  is  not 
taken,  but  the  use  only,  the  right  of  the  public  is  limited  to 
the  use,  the  specitic  use,  for  which  the  proprietor  has  been  di- 
vested of  a  complete  dominion  over  his  own  estate.  These  are 
propositions  which  are  no  longer  open  to  discussion":  Nichol- 
soyi  V.  New  York  etc.  R.  R.  Co.,  22  Conn.  85;  56  Am.  Dec. 
390;  South  Carolina  R.  R.  Co.  v.  Steiner,  44  Ga.  546.  In  the 
case  of  a  telephone  company,  the  chancellor,  in  the  case  of 
Broome  v.  New  York  and  New  Jersey  Telephone  Co.,  49  N.  J.  L. 
624,  held  that,  in  order  to  justify  a  telephone  company  in  set- 
ting up  poles  in  the  highway,  it  must  show  that  it  has  ac- 
quired the  right  to  do  so,  either  by  consent  or  condemnation 
from  the  owner  of  the  soil,  saying:  "The  complainant  seeks 
relief  against  an  invasion  of  his  proprietary  right  to  his  land. 
The  defendant,  a  telephone  company,  without  any  leave  or 
license  from  or  consent  by  him,  but,  on  the  other  hand, 
against  his  protest  and  remonstrance,  and  in  disregard  of  his 
warning  and  express  prohibition,  and  without  condemnation, 
or  any  steps  to  that  end,  set  up  its  poles  upon  his  land." 
What  has  been  said  is  sufficient  of  itself  to  establish  the  right 
of  the  complainants  to  relief;  for  in  order  to  justify  the  de- 
fendant in  setting  up  the  poles,  it  is  necessary  for  it  to  show 
that  it  has  acquired  the  right  to  do  so,  either  by  consent  or 
condemnation  from  the  owner  of  the  soil.  As  to  these  rights  of 
tiie  owner  of  the  soil,  see  9  Am.  &  Eng.  Ency.  of  Law,  tit. 
Highways,  vii.,  sec.  2;  Board  of  Trade  Tel.  Co.  v.  Barnelt,  107 
111.  508;  47  Am.  Rep.  453;  Southwestern  R.  R.  Co.  v.  Southern 
etc.  Tel  Co.,  46  Ga.  43;  12  Am.  Rep.  585;  Western  Union  Tel. 
Co.  V.  Rich,  19  Kan.  517;  27  Am.  Rep.  159;  Willis  v.  Erie  Tel. 
etc.  Co.,  37  Minn.  347. 

That  the  erection  of  a  telegraph  line  upon  a  highway  is  an 
additional  servitude  is  cl  ar  from  tlie  authorities.  That  it  is 
such  is  equally  clear  upon  principle,  in  the  light  of  the  Virginia 
cases  cited  above.  If  the  right  acquired  by  the  commonwealth 
in  the  condemnation  of  a  highway  is  only  the  right  to  ])ass 
along  over  the  highway  for  the  public,  then,  if  the  untaken 
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parts  of  the  land  are  his  private  property,  to  dig  up  the  soil 
is  to  dig  up  his  soil;  to  cut  down  the  trees  is  to  cut  down  his 
trees;  to  destroy  the  fences  is  to  destroy  his  fences;  to  erect 
any  structure,  to  afl5x  any  pole  or  post  in  and  upon  his  land, 
is  to  take  possession  of  his  land;  and  all  these  interfere  with 
his  free  and  unrestricted  use  of  his  property.  If  the  common- 
wealth took  this  without  just  compensation,  it  would  be  a  vio- 
lation of  the  constitution.  The  commonwealth  cannot  consti- 
tutionally grant  it  to  another. 

It  is  true  that  the  use  of  the  telegrai)h  company  is  a  public 
use;  that  company  is  a  public  corporation,  as  to  which  the 
public  has  rights  which  the  law  will  enforce.  But  these  pub- 
lic rights  can  only  be  obtained  by  paying  for  them.  The  use, 
while  in  one  sense  public,  it  is  not  for  the  public  generally;  it 
is  for  the  private  profit  of  the  corporation.  It  is  its  business 
enterprise,  engaged  in  for  gain.  Its  services  can  only  be 
obtained  upon  their  being  paid  for.  There  is  no  reason,  either 
in  law  or  common  justice,  why  it  should  not  pay  for  what  it 
needs  in  the  prosecution  of  its  business.  Upon  this  burden 
being  placed  upon  it,  it  can  complain  of  no  hardship;  it  is  the 
common  lot  of  all.  If  the  said  company  has  use  for  the  pri- 
vate property  of  a  citizen  of  this  commonwealth,  and  it  is  of 
advantage  to  it  to  have  the  same,  it  is  illogical  to  argue  that 
the  property  is  of  small  value  to  the  plaintiff,  and  in  the  ag- 
gregate a  great  matter  to  the  plaintiff  in  error.  This  argu- 
ment is  not  worth  considering;  it  cuts  at  the  very  root  of  the 
rights  of  property.  It  would  apply  with  equal  force  to  all  the 
transactions  of  life.  It  is  sufficient  to  say,  the  segis  of  the  con- 
stitution is  over  this  as  over  all  other  private  property  rights, 
and  there  is  no  power  which  can  divest  it  without  just  com- 
pensation. 

We  think  the  instructions  of  the  circuit  court  were  clearly 
right,  and  there  is  no  error  therein. 

There  is  no  error  in  the  process  in  the  case.  It  was  made 
as  provided  by  law,  against  a  non-resident  corporation  having 
no  officer  or  agent  resident  in  the  county. 

There  was  no  error  in  the  refusal  of  the  court  to  remove  the 
case  from  New  Kent  County.  Not  the  slightest  ground  is 
shown  for  it.  And  it  may  be  remarked  that  the  phiintifT  in 
error  selected  its  forum  when  it  thus  unlawfully  invaded  the 
property  rights  of  one  of  the  citizens  of  that  county. 

As  to  the  contention  concerning  the  summoning  of  the  jury 
by  the  sheriff,  because  he  was  interested  in  the  suit,  there  is  no 
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error  in  that  action  of  tlie  court  below,  —  1.  Because  the  sheriff 
does  not  appear  to  be  in  any  way  interested  in  the  suit;  and 
2.  Because  the  sheriff  did  not  in  fact  select  the  jury.  Upon 
objection  made,  the  judge  made  out  the  list,  and  gave  it  to  the 
deputy  sheriff  to  summon  the  required  venire. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error 
in  the  judgment  appealed  from,  and  the  same  must  be  affirmed. 


From  the  foregoing  opinion  Judge  Lewis  dissented.  In  the  first  place, 
he  was  of  the  opinion  that  the  amount  of  damages  awarded  was  greatly  in 
excess  of  the  value  of  the  plaintiff 's  property.  The  assessed  value  of  the  fee 
of  the  plaintiff's  land  abutting  on  the  highway  was  only  $175,  while  the  dam- 
ages awarded  for  injuries  resulting  from  'the  construction  of  a  line  of  tele- 
graph poles  was  $1,950.  This,  to  the  judge's  mind,  indicated  an  unreasonable 
disparity  between  the  value  of  land  for  the  purposes  of  taxation  and  its  value 
for  telegraph  purposes. 

In  the  next  place,  the  judge  combated  the  doctrine  that  the  only  right 
which  the  public  has  in  a  public  highway  is  a  mere  right  of  passage  over  it, 
in  tlie  manner  contemplated  when  it  was  first  constructed.  He  insisted  that 
the  highway  might  be  devoted  to  other  uses  and  purposes  of  the  same  gen- 
eral nature  and  public  utility,  and  thus  be  made  to  answer  such  further  uses 
and  necessities  as  might  be  suggested  by  new  inventions;  and  in  support  of 
these  views,  he  relied  upon  Pierce  on  Railroads,  233;  Chase  v.  Sutton  Mfg. 
Co.,  4  Cush.  152;  Peddicord  v.  Baltimore  etc.  R.  R.  Co.,  34  Md,  463;  Com- 
monwealth V.  Temple,  14  Gray,  69;  Attm-ney-Oeneral  v.  Metropolitan  R.  R.  Co., 
125  Mass.  515;  28  Am.  Rep.  264;  Smith  v.  City  Council,  33  0ratt.  208;  36  Am. 
Rep.  788;  Kehrer  v,  Richmond,  81  Va.  745;  Pierce  v.  Drew,  136  Mass.  75;  49 
Am.  Rep.  7;  Julia  Building  Ass'n  v.  Bell  Telephone  Co.,  88  Mo.  258;  57  Anu 
Rep.  398. 

Compare  the  case  of  O'Neal  v.  City  of  Sherman,  11  Tex.  182,  ante,  p.  743, 
in  which  it  is  stated  that  "  the  rule  that  land  taken  by  the  public  for  a  cer- 
tain use  cannot  be  appropriated  to  another  use,  to  the  detriment  of  the  owner, 
affords  the  only  adequate  protection  of  a  citizen's  constitutional  right  to  be 
compensated  for  the  condemnation  or  use  of  his  property  for  the  public  ben- 
efit." The  public  acquires  an  easement  merely  in  highways,  — a  right  to  use 
the  road  for  the  purpose  of  passing  and  repissing:  Stinson  v.  Gardiner,  42  Me. 
248;  66  Am.  Dec.  281,  and  note;  State  v.  Buckner,  Phill.  (N.  C.)  559;  98  Am. 
Dec.  83;  and  the  fee  remains  in  the  owners  of  the  lands  through  which  the  high- 
ways run:  Williams  v.  New  York  C.  R.  R.  Co.,  16  N.  Y.  97;  69  Am.  Dec.  651. 
For  a  discussion  as  to  whether  a  telegraph  line  is  an  additional  servitude  for 
which  the  owner  of  the  fee  of  a  highway  must  be  compensated,  see  note  to 
Pierce  v.  Drew,  49  Am.  Rep,  14-19;  compare  note  to  Julia  Building  Aas'n  v. 
Bell  Telephone  Co..  57  Am.  Rep.  409-412. 
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Miller's  Administrator   v.  Potterfield. 

|86  Virginia,  876.) 

Will,  Constroction  of.  —  A  Life  Estate  only,  and  not  an  estate  in  fee,  is 
givea  to  a  widow  by  the  following  clause  in  her  husband's  will:  "I 
give  and  bequeath  to  my  beloved  wife  all  my  property,  both  real  aud 
personal,  to  have  and  to  hold  the  same  for  her  own  use  aud  benefit,  and 
also  to  make  such  dispositiou  of  the  same  that  she,  in  her  judgment, 
may  deem  best,  should  it  become  necessary  that  a  part  or  all  should 
become  necessary  for  the  support  of  herself  and  W.  Gr.,  who  I  desire 
should  remain  with  her  during  her  lifetime,  and  have  such  care  ami  at- 
tention given  him  as  he  may  need.  After  the  death  of  my  wife,  I  will 
and  devise  that  any  and  all  property  reiiiainiug  unused  shall  be  given  to 
said  W.  G.,  to  have  and  to  use  for  his  own  benefit,  or  to  make  such  dis- 
position of  as  may  be  deemed  best  for  his  interests." 

Im  Ooi>iSTRUiNa  A  Will,  we  may,  in  a..ditiou  to  the  words,  look  to  the 
surrounding  circumstances;  as,  for  example,  the  situation  of  the  parties, 
the  ties  which  connect  the  testator  with  the  objects  of  his  bounty,  ami  th« 
motives  which  appeared  to  influence  him  in  tlisposing  of  his  property. 

Will,  Construction  of.  — A  Gift  of  What  Ukmains  Unimsposeu  of  may 
often  be  repugnant  to  the  first  gift,  or  too  nearly  so  to  vest  a  certaio 
right;  nevertheless,  a  gilt  is  good  of  what  shall  remain  at  the  death  of 
the  first  taker,  if  the  latter  has  ouly  a  life  estate  given,  or  if  such  gift  is 
preceded  by  a  power  of  disposition  so  restrained  in  its  exercise  tliat  a 
gift  of  what  is  left  evidently  refers  to  what  shall  remain  unappropriated 
and  unappointed  under  the  power. 

Wills,  Construction  of.  —  Whenever  a  Power  of  Disposal  Accom- 
panies a  bequest  or  devise  of  a  life  estate,  whether  such  estate  be  given 
expressly  or  by  implication,  the  power  is  limited  to  such  dispositiou  as  a 
tenant  for  life  can  make,  unless  there  are  other  words  clearly  indicating 
that  a  larger  power  was  intended. 

Edward  Nichols,  and  W.  W.  and  B.  T.  Crump,  for  the  appel- 
lants. 

Foster  and  Nelson,  for  the  appellees. 

Leavis,  p.  This  suit  was  begun  in  the  circuit  court  of 
Loudoun  County  by  the  administrator  of  Elizabeth  Miller, 
deceased,  for  a  construction  of  the  will  of  Frederick  Miller, 
the  deceased  husband  of  the  plaintiff's  intestate,  and  to  have 
the  estate  administered  under  the  direction  and  supervision 
of  the  court. 

Frederick  Miller  died  in  tlie  county  of  Loudoun  in  the  year 
1877,  seised  and  possessed  of  a  house  and  lot  containing  about 
one  and  a  half  acres  of  land,  situate  near  the  village  of  Lov- 
ettsville,  in  that  county,  and  a  small  amount  of  personalty. 
His  will,  which  was  duly  admitted  to  probate,  bears  date  July 
8,  1876,  and  contain  tbe  following  clause: — 

"  I  give  and  bequeath  to  ray  beloved  wife,  Elizabeth  Miller, 
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all  my  property,  both  real  and  personal,  to  have  and  to  hold 
the  same  for  her  own  use  and  benefit,  and  also  to  make  such 
disposition  of  the  same  that  she,  in  her  judgment,  may  deem 
best,  should  it  become  necessary  that  a  part  or  all  should  be- 
come necessary  for  the  support  of  herself  and  William  Garrett, 
who  I  desire  should  remain  with  her  during  her  lifetime,  and 
have  such  care  and  attention  given  him  as  he  may  need.  After 
the  death  of  said  Elizabeth  Miller,  I  will  and  devise  that  any 
and  all  property  remaining  unused  shall  be  given  to  said 
William  Garrett,  to  have  and  to  use  for  his  own  benefit,  or  to 
make  such  disposition  of  as  may  be  deemed  best  for  his  inter- 
ests." 

The  question  to  be  determined  is,  whether,  under  this  clause 
of  the  will,  Elizabeth  Miller,  who  survived  her  husband,  took 
a  fee-simple  in  the  real  estate,  and  an  absolute  title  to  the  per- 
Fonnlty,  as  the  circuit  court  held,  or'  whether  she  took  a  life 
estate  only.     The  latter  view  is,  we  think,  the  correct  one. 

In  support  of  the  decree,  the  appellees  rely  upon  the  case  of 
May  V.  Joynes,  20  Gratt.  692,  and  other  familiar  cases  in  this 
court  of  that  class,  beginning  with  Shermer  v.  Shermer,  1 
M\ish.  266,  1  Am.  Dec.  460,  and  coming  down  to  Cole  v.  Cole^ 
79  Va.  251.  But,  without  meaning  to  question  the  authority 
of  those  cases,  we  are  of  opinion  they  do  not  apply,  and  that 
the  present  case  must  be  governed  by  its  own  circumstances. 
In  each  of  those  cases  an  absolute  power  of  disposal  was  given 
to  the  first  taker,  which  necessarily,  according  to  a  well-settled 
and  undisputed  rule  of  law,  rendered  the  limitation  over  re- 
j)ugnant  and  void.  Thus  in  May  v.  Joynes,  20  Gratt.  692,  the 
testator  gave  the  estate  to  his  wife  for  life,  but  "with  full 
power  to  make  sale  of  any  part  thereof,  and  to  convey  abso- 
lute titles  to  the  purchasers,  and  use  the  purchase-money  for 
investment,  or  any  purpose  that  she  pleases,  with  only  this 
restriction,  that  whatever  remains  at  her  death  shall "  be 
divided,  etc.  It  was  held  that  these  words  manifested  a  clear 
intent  to  give  to  the  wife  an  absolute  control  over  the  estate, 
and  consequently  enlarged  the  life  estate  into  an  absolute 
estate.  But  no  such  power  is  given  by  the  will  under  consid- 
eration in  this  case,  and  hence  there  is  an  obvious  distinction 
between  this  case  and  the  cases  just  referred  to. 

The  will,  as  is  by  no  means  uncommon  in  cases  of  wills,  is 
inartificially  drawn;  but,  taking  the  whole  of  it  together,  it 
shows  very  clearly  the  intention  of  the  testator.  Like  as  was 
Baid  by  Judge  Carr  of  the  will  construed  in  Madden  v.  Madden, 
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2  Leigh,  377,  "there  are  no  technical  words  or  forms  of  ex- 
pression in  it.  It  is  evidently  the  production  of  a  plain  man, 
who,  tiiough  he  understood  very  well  what  he  meant  to  say, 
and  was  able  to  express  himself  quite  intelligently,  knew 
nothing  of  legal  forms  or  phrases.  To  ascertain  his  meaning, 
we  must  not  look  to  treatises  on  wills  or  to  adjudged  cases, 
but  to  the  words  he  has  used." 

In  addition  to  the  words,  however,  we  may  look  to  the  sur- 
rounding circumstances;  as,  for  example,  the  situation  of  the 
parties,  the  ties  which  connected  the  testator  with  the  objects 
of  his  bounty,  and  the  motives  which  probably  influenced  him 
in  disposing  of  his  property:  Colton  v.  Colton,  127  U.  S.  300; 
Hatcher  v.  Hatcher,  80  Va.  169.  And  if  we  construe  the  will 
before  us  in  this  light,  the  intention  of  the  testator,  which  has 
not  inaptly  been  termed  "the  polar  star  of  construction,"  be- 
€omes  too  plain  to  be  misunderstood. 

As  appears  from  the  record,  the  testator  died  at  an  advanced 
age,  leaving  an  aged  widow,  but  no  child  or  descendant.  Wil- 
liam Garrett  was  a  person  of  weak  mind,  about  forty  years 
of  age,  and,  as  the  will  discloses,  was  an  object  of  the  testa- 
tor's anxious  solicitude.  In  his  early  infancy  he  had  been 
taken  by  the  testator  and  his  wife,  and  reared  in  their  family; 
and  they  not  only  furnished  him  with  a  home  and  supplied 
his  moderate  wants,  but  they  bestowed  upon  him,  as  the  evi- 
dence shows,  parental  care  and  affection  as  well.  Although 
veak  in  mind,  he  was  strong  in  body,  and  capable  of  doing 
hard  manual  labor.  He  worked  the  garden,  cut  wood,  culti- 
vated the  lot,  and  did  much  other  work  about  the  house,  such 
as  booking,  washing,  etc.,  and  was  occasionally  employed  as  a 
farn-hand  in  the  neighborhood.  In  this  way,  independently 
of  his  services  at  home,  he  earned  from  fifty  to  seventy-five 
■dollars  a  year,  which  was  received  by  the  testator  in  his  life- 
time, and  after  his  death  by  the  widow.  In  fact,  he  was  for 
years  "the  main  support"  of  the  family,  as  he  unquestion- 
ably Wis  of  the  widow  until  her  death. 

It  dots  not  appear  that  the  testator  had  any  relatives  of  his 
own,  orthat  there  was  any  motive  or  reason  on  his  part  for 
"wishinghis  property,  under  any  circumstances,  to  go  to  his 
wife's  relations.  If  the  latter  ever  rendered  any  service  or 
showed  a\y  attention  to  the  aged  couple,  the  record  does  not 
disclose  tie  fact.  It  does  show,  however,  that  the  old  people 
*'  would  ha^^e  gone  to  the  poor-house  "  but  for  the  help  of  Gar- 
rett, as  their  income  from  other  sources  was  altogether  inade- 
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quate  for  their  maintenance  and  support.  What,  then,  more 
natural  than  that  the  testator,  in  disposing  of  his  property, 
should  have  selected  as  an  object  of  his  bounty  the  unfortu- 
nate, faithful,  and  well-beloved  Garrett?  Indeed,  the  dictates 
of  humanity  and  justice  alike  required  that  he  should;  and 
we  think  he  has  effectually  done  so.  The  estate,  however,  was 
too  small  to  be  divided,  so  he  left  a  life  estate  to  the  wife  and 
a  remainder  to  Garrett,  making  provision,  also,  for  the  latter 
during  the  lifetime  of  the  former,  and  thus  in  all  respects 
seeming  to  have  been  influenced  by  motives  which  may  very 
reasonably  be  supposed  to  have  operated  with  him. 

At  all  events,  his  intention  is  too  clearly  manifested  to  be 
mistaken.  The  language  of  the  will  is:  "  I  give  and  bequeath 
to  my  beloved  wife  all  my  property,  both  real  and  personal^ 
to  have  and  to  hold  the  same  for  her  own  use  and  benefit.'^ 
Now,  if  the  testator  had  stopped  here,  the  widow,  undoubtedly, 
would  have  have  taken  an  absolute  estate.  But  the  will  pro- 
ceeds as  follows:  "And  also  to  make  such  disposition  of  the 
same  that  she,  in  her  judgment,  may  deem  best,  should  it  be- 
come necessary  that  a  part  or  all  should  become  necessary  for 
the  support  of  herself  and  William  Garrett,  who  I  desire 
should  remain  with  her  during  her  lifetime,  and  have  such 
care  and  attention  given  him  as  he  may  need."  This  language 
restrains  and  qualifies  that  which  precedes  it,  and  confines, 
as  it  was  obviously  intended  to  confine,  the  power  of  disposal 
to  the  single  case  mentioned;  that  is  to  say,  it  was  intended 
the  widow  should  have  the  use  of  the  property  for  life,  but 
the  power  to  dispose  of  it  she  was  not  to  have,  unless  a  sale, 
in  her  judgment,  should  become  necessary  for  the  support  of 
herself  and  Garrett.  In  that  event,  and  in  that  event  only, 
was  she  authorized  to  dispose  of  the  corpus  of  the  estate.  And 
this  is  made  even  more  plain  by  that  which  follows,  nanely: 
•'After  the  death  of  said  Elizabeth  Miller,  I  will  and  ievise 
that  any  and  all  property  remaining  unused  shall  be  gVen  to 
Baid  William  Garrett,  to  have  and  to  use  for  his  own  bnefit," 
etc. 

It  is  contended,  however,  that  the  words  "  all  property  re- 
maining unused,"  in  the  last-quoted  sentence,  imp)rt  abso- 
lute ownership,  and  there  is  no  doubt  that  the  same  cf  similar 
words  in  other  wills  have  been  so  construed.  But,  ;b  already 
remarked,  we  are  not  to  be  governed  by  adjudged  caies  in  con- 
etruing  this  will,  but  by  the  intention  of  the  testat)r;  for  it  i» 
that  which  gives  the  law  of  the  case,  if  it  be  notinconsistent 
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with  any  rule  of  law.  Indeed,  it  had  been  seriously  questioned 
by  eminent  judges  whether,  in  tlie  construction  of  wills,  ad- 
judged cases  do  not  oftener  mislead  than  correctly  guide  the 
judicial  expositor  in  arriving  at  the  testator's  intention.  But 
be  that  as  it  may,  they  should  never  be  allowed  to  disappoint 
the  intention,  if  effect  can  be  given  to  it. 

As  we  have  seen,  there  are  no  technical  words  or  phrases  in 
the  will  before  us;  and  besides,  to  use  the  language  of  Mr. 
Justice  Miller,  in  Clarke  v.  Boorman's  ExWs,  18  Wall.  493,  "of 
all  legal  instruments,  wills  are  tlie  most  inartificial,  the  least 
to  be  governed  in  their  construction  by  the  settled  use  of  tech- 
nical legal  terms,  the  will  itself  being  often  tlie  production  of 
persons  not  only  ignorant  of  law,  but  of  the  correct  use  of  the 
language  in  which  it  is  written." 

The  principle  applicable  here  is  well  stated  in  a  recent 
work  on  wills,  as  follows:  "  The  gift  of  what  remains  undis- 
posed of  may  often  be  repugnant  to  the  first  gift,  or  too  nearly 
so  to  vest  a  certain  right;  nevertheless,  a  gift  is  good  of  what 
shall  remain  at  the  death  of  the  first  taker,  if  the  latter  has 
only  a  life  estate  given  him,  or  if  such  gift  is  preceded  by  a 
power  of  disposition  so  restrained  in  its  exercise  that  the  gift 
of  what  is  left  refers  evidently  to  what  shall  remain  unap- 
propriated and  unappointed  under  the  power":  Schouler  on 
Wills,  sec.  592.  See  also  Ke^'es  on  Chattels,  sec.  170  (quoted 
with  approval  in  Randolph  v.  Wright,  81  Va.  608);  Hood  v. 
Haden,  82  Va.  588. 

This  principle  is  illustrated  by  the  case  of  Sviith  v.  Bell,  6 
Pet.  68.  In  that  case,  there  was  a  bequest  to  the  testator's 
wife,  "to  and  for  her  own  use  and  benefit  and  disposal  abso- 
lutely," remainder  at  her  death  to  the  testator's  son;  audit 
was  held  that  the  bequest  to  the  son  cut  down  the  interest  of 
the  wife  to  a  life  estate.  The  subject  was  very  fully  consid- 
ered by  Chief  Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  and  it  was  held  that  although  the  power  of  disposal 
given  the  wife  was  in  terms  absolute,  yet  that,  taking  the 
whole  will  together,  and  construing  it  in  the  light  of  the  sur- 
rounding circumstances,  the  meaning  evidently  was,  such 
disposal  as  a  tenant  for  life  may  make.  In  the  course  of  the 
opinion,  referring  to  the  force  of  adjudged  cases,  the  chief 
justice  said:  "  The  construction  put  upon  words  in  one  will 
has  been  supposed  to  furnish  a  rule  for  construing  the  same 
words  in  other  wills,  and  thereby  to  furnish  some  settled  and 
fixed  rules  of  construction  which  ought  to  be  respected.     We 
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cannot  say  that  this  principle  ought  to  be  totally  disregarded, 
but  it  should  never  be  carried  so  far  as  to  defeat  the  plain 
intent,  if  that  intent  may  be  carried  into  execution  without 
violating  the  rules  of  law." 

It  has  been  supposed  that  that  case  lays  down  a  different 
doctrine  from  that  established  by  the  decisions  of  this  court 
and  analogous  cases  elsewhere,  and  accordingly  its  authority, 
as  was  said  in  Cole-  v.  Cole,  79  Va.  251,  has  been  questioned, 
as  the  cases  there  cited  show.  But  upon  a  careful  examina- 
tion of  the  case,  it  will  be  found,  we  think,  that  there  is  really 
no  such  conflict  between  the  cases  as  has  been  supposed;  and 
the  case  has  been  unqualifiedly  reaffirmed  by  the  supreme 
court  of  the  United  States  in  subsequent  cases. 

Thus  in  Brant  v.  Virginia  Coal  and  Iron  Co.,  93  U.  S.  326, 
a  testator  devised  and  bequeathed  to  his  wife  all  his  estate, 
"  to  have  and  to  hold  during  her  life,  and  to  do  with  as  she 
Bees  proper  before  her  death";  and  it  was  held  that  she  took 
a  life  estate,  with  only  such  power  of  disposal  as  a  tenant  for 
life  can  have.  "The  language  used,"  said  the  court,  "admits 
of  no  other  conclusion;  and  the  accompanying  words,  'to  do 
with  as  she  sees  proper  before  her  death,'  only  conferred  power 
to  deal  with  the  property  in  such  manner  as  she  might  choose, 
consistently  with  that  estate,  and  perhaps  without  liability  for 
waste  committed." 

So  in  Giles  v.  Little,  104  U.  S.  291,  a  testator  provided  in 
his  will  as  follows:  "To  my  beloved  wife  I  give  and  bequeath 
all  my  estate,  real  and  personal,  of  which  I  may  die  seised, 
the  same  to  remain  and  be  hers,  with  full  power  to  dispose 
of  the  same  as  to  her  shall  seem  proper,  so  long  as  she  shall 
remain  my  widow;  upon  the  express  condition  that  if  she 
shall  marry  again,  then  it  is  my  will  that  all  of  the  estate 
herein  bequeathed,  or  whatever  may  remain,  shall  go  to  my 
surviving  children."  The  widow  conveyed  the  real  estate, 
and  afterwards  married;  and  it  was  held,  upon  the  authority 
of  Smith  V.  Bell,  6  Pet.  68,  and  Brant  v.  Virginia  Coal  ayid 
Iron  Co.,  93  U.  S.  376,  that  the  estate  of  the  purchaser  deter- 
mined on  her  marriage.  "To  hold  otherwise,"  it  was  said, 
"  would  be  to  suppose  that  the  testator,  in  draughting  his  will, 
was  governed  by  abstruse  rules  of  law  in  regard  to  tlie  efiFect 
of  his  expressions,  of  which,  it  is  probable,  he  never  heard, 
and  had  not  the  slightest  conception." 

The  case  of  Morford  v.  DieffenbacJcer,  54  Mich.  593,  was  de- 
cided upon  the  same  principle.     In  that  case  a  testatrix  de- 
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vised  certain  real  estate  to  her  mother  for  life,  with  power,  in 
case  the  property  should  prove  insufficient  for  her  support,  to 
dispose  of  so  much  of  it  as  might  be  necessary  for  that  pur- 
pose, and  then  provided  that  whatever  might  remain  at  her 
death  should  go  over  to  a  cousin.  It  was  contended  that  the 
mother  took  a  fee;  but  the  court,  speaking  by  Cooley,  C.  J., 
held  otherwise,  saying  she  took  a  life  estate  only,  with  a  con- 
ditional power  of  sale. 

A  still  stronger  case  is  Bibbens  v.  Potter,  10  Ch.  Div.  733,  de- 
cided in  1879.  In  that  case  the  testatrix  devised  all  her  estate 
to  a  sister,  '•  for  her  own  use  and  benefit  absolutely,"  and  after- 
wards, by  a  codicil  to  her  will,  which  she  directed  to  be  taken 
as  a  part  thereof,  said:  "After  the  death  of  my  sister,  I  give 
and  bequeath  all  property  of  mine  which  may  then  be  remain- 
ing to  my  brother";  and  it  was  held  by  the  vice-chancellor 
that  the  effect  of  the  codicil  was  to  cut  down  the  gift  to  the 
sister  to  a  life  estate. 

Numerous  other  cases  to  the  same  effect  miglit  be  cited. 
They  all  show,  as  was  said  in  the  Brant  case,  that  where  a 
power  of  disposal  accompanies  a  bequest  or  devise  of  a  life 
estate,  whether  such  estate  be  given  expressly  or  by  implica- 
tion, the  power  is  limited  to  such  disposition  as  a  tenant  for 
life  can  make,  unless  there  are  other  words  clearly  indicating 
that  a  larger  power  was  intended:  See  Bradley  v.  Westcott,  13 
Ves.  445;  Smith  v.  Snow,  123  Mass.  323;  Minot  v.  Prescott,  14 
Mass.  496;  Boyd  v.  Strahan,  36  111.  355;  Terry  v.  Wiggins,  47 
N.  Y.  512;  Walker  v.  Pritchard,  121  111.  221;  Madden  v.  Mad- 
den, 2  Leigh,  377;  Johns  v.  Johns,  86  Va.  333. 

As  this  view  of  the  subject  is  decisive  of  the  case,  no  other 
question  need  be  considered.  The  decree  must  therefore  be 
reversed,  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Wills,  Construction  of.  —  In  the  construction  of  wills,  the  courts  may 
take  into  consideration  the  surrounding  circumstances  under  which  tlie  testa- 
tor makes  his  will^  as  well  ais  the  condition  of  his  property  and  family:  Elliott 
V.  Elliott,  117  Ind.  380;  10  Am.  St.  Rep.  54,  and  note.  Effect  of  u  devise  to 
a  wife  and  daughter,  the  property  not  to  be  disposed  of,  but  to  be  kept  for 
their  heirs:  Cai-penUr  v.  Van  Olinder,  127  111.  42;  11  Am.  St  Rep.  92.  and 
note  99  et  seq. 
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Conflict  of  Laws.  —  A  Grant  of  Administration  has  generally  no  opera- 
tion outside  of  the  state  from  whose  jurisdiction  it  was  derived.  Hence, 
ordinarily,  no  suit  can  be  uiaiutaiued  by  or  against  any  executor  or  ad- 
ministrator in  his  official  capacity  in  the  courts  of  another  state  from 
that  in  which  he  was  appointed. 

Conflict  of  Laws  —  Foreign  Executor,  Suit  aoainst.  —  One  appointed 
executor  in  another  state,  but  who  resides  in  this  state,  and  who  iias 
collected  assets  in  the  state  where  he  was  appointed,  which  he  has  not 
brought  into  this  state,  cannot  be  sued  here  for  the  purpose  of  recover- 
ing a  legacy  to  which  the  complainant  claims  to  be  entitled  under  the 
will  of  the  defendant's  testator. 

Duncan  and  Sewell,  for  the  appellant. 
A.  L.  Pridemore^  for  the  appellees. 

Lewis,  P.  The  testator,  at  his  death,  in  1880,  was  domi- 
ciled in  Tennessee,  and  there  the  will  was  proved,  and  the 
executor  qualified.  No  administration  upon  the  estate  has 
ever  been  granted  in  Virginia.  The  legacy  sued  for  is  claimed 
under  the  second  clause  of  the  will,  which  is  as  follows:  — 

**  2.  I  give  and  bequeath  to  Martha  J.  Combs,  daughter  of 
Virginia  A.  Combs,  deceased,  five  hundred  dollars  out  of  the 
G.  B.  Short  debt,  when  collected  and  put  at  interest,  includ- 
ing the  amount  due  her  in  my  hands  from  the  estate  of  Vir- 
ginia A.  Combs,  deceased;  and  if  the  above  Martha  J.  Combs 
should  die,  leaving  no  heirs  of  her  body,  the  said  amount  to 
be  divided  equally  between  my  heirs." 

The  bill  alleges  that  the  complainant  Moore,  after  the  tes- 
tator's death,  intermarried  with  the  said  Martha,  since  de- 
ceased, and  had  issue  by  her,  who  survived  her  about  three 
months,  leaving  the  complainant  its  sole  distributee;  that 
both  the  complainant  and  the  defendant,  the  executor,  reside 
in  Lee  County,  in  this  state;  that  the  Short  debt  *'v.  as 
owing"  in  that  county;  that  the  same  has  been  "collected  by 
tiie  said  executor,"  and  that  the  money  remains  undisbursed 
in  his  hands.  The  object  of  the  bill,  therefore,  as  averred, 
is  "to  enforce  said  trust,  and  to  compel  the  defendant  to  pay 
said  legacy." 

There  was  a  demurrer  to  the  bill,  on  tlie  ground,  —  1.  Of 
want  of  jurisdiction,  inasmuch  as  the  bill  sliows  on  its  face 
that  the  defendant  has  never  been  appointed  or  qualified  as 
the  personal  representative  of  the  testator  in  this  state,  but  in 
Tennessee  only,  where  the  testator  was  domiciled;  arid  2.  Be- 
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cause  the  complainant,  not  being  the  personal  representative, 
either  of  his  deceased  wife  or  of  their  deceased  infant  child, 
had  no  right  to  sue. 

The  defendant  also  answered  the  bill,  denying,  among  other 
things,  that  the  Short  debt  was  payable  in  this  state,  and 
averring  that  Short,  the  debtor,  resided  in  Hancock  County, 
in  Tennessee,  and  that  the  debt  had  there  been  collected. 

Afterwards  an  amended  bill  was  filed,  in  which  it  was 
charged  that  the  Short  debt  was  secured  by  a  lien  on  certain 
real  estate  in  Tennessee,  which  had  been  sold  to  enforce  the 
lien;  that  at  the  sale  the  defendant  purchased  the  land  for  a 
sum  sufficient  to  pay  the  debt,  and  now  owes  the  purchase- 
money.  To  this  the  defendant  answered  that  he  had  not 
bought  the  land  for  himself  individually,  but  for  the  estate, 
and  that  he  owed  nothing  on  account  thereof.  He  admitted, 
however,  that  the  debt  had  been  collected.  He  also  demurred 
to  the  amended  bill.  Afterwards,  Reese  D.  Flanary,  adminis- 
trator of  the  deceased  wife,  and  also  of  her  deceased  child, 
was,  by  consent,  made  a  party  plaintiff  to  the  suit,  and  when 
the  cause  came  on  to  be  heard,  a  decree  was  entered,  directing 
the  legacy  to  be  paid  to  him,  which  is  the  decree  appealed 
from. 

It  does  not  appear  from  the  record  what  disposition  was 
made  of  the  demurrers  to  the  original  and  amended  bills,  but 
as  the  decree  adjudicates  the  principles  of  the  cause,  we  must 
assume  that  they  were  overruled:  Matthews  v.  Jenkins,  80  Va. 
463. 

A  number  of  questions  were  discussed  in  the  argument  at 
tlie  bar,  of  which  one  of  the  principal  was,  whether  the  legacy 
is  a  vested  or  contingent  one;  but  in  tlie  view  we  take  of  the 
case,  it  will  not  be  necessary  to  pass  upon  that  question.  We 
think  the  objection  to  the  jurisdiction  must  be  sustained,  and, 
tlierefore,  that  the  case  must  go  off  on  that  gioun<L 

It  is  an  established  general  rule  that  a  grant  of  administra- 
tion has  no  legal  operation  outside  of  the  state  from  wliose 
jurisdiction  it  was  derived.  Hence,  ordinarily,  no  suit  can  be 
maintained  by  any  executor  or  administrator,  or  ag;;inst  any 
executor  or  administrator,  in  his  official  capacity,  in  the  courts 
of  any  otlier  state:  Story  on  Conflict  of  Laws,  7th  ed.,  see  513; 
1  Barb.  Ch.  153;  AndretoB  v.  Avory,  14  Gratt.  229,  73  Am. 
Dec.  355;  Harvey  v.  Richards,  1  Mason,  381.  If,  however,  an 
executor  or  administrator  should  go  into  anotlier  state,  ami 
there,  without  taking  out  new  letters  of  administration,  should 
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collect  debts  or  other  assets  of  his  decedent  found  there,  he 
would  be  liable  to  be  sued  in  the  courts  of  that  country  by 
any  creditor  tliore,  and  held  liable  to  tbe  extent  of  the  assets 
60  collected.  And  in  Tunstall  v.  Pollard,' 11  Leigh,  1,  it  was 
decided  that  an  executor  who  has  qualified  and  received  as- 
sets in  a  foreign  country,  and  has  biought  them  into  this  state, 
is  liable  to  be  sued  and  to  be  compelled  to  account  here,  al- 
though he  has  never  qualified  here,  and  although  he  may  have 
received  no  assets  here. 

The  present  case,  however,  is  not  within  the  principle  of 
that  decision,  for  here  no  assets  have  been  collected  in  tbis 
state,  nor  have  any  been  brought  hither  by  the  defendant. 
The  charge  in  the  amended  bill  that  the  land  upon  which  the 
Short  debt  was  secured  was  purchased  by  the  defendant,  and 
that  he  now  owes  the  purchase-money  out  of  which  the  legacy 
is  payable,  is  denied  in  the  answer,  and  the  agreed  statement 
of  facts  in  the  record,  upon  which  the  case  was  decided,  is  in 
conformity  with  the  averments  of  the  answer  on  that  point. 
According  to  those  averments,  the  land  was  purchased  by  the 
executor,  not  for  himself,  but  for  the  estate,  and  it  is  neither 
alleged  nor  proven  that  under  the  laws  of  Tennessee  the  pur* 
chase  for  the  estate  was  not  a  valid  one.  It  is  admitted,  how- 
ever, that  the  debt  has  been  collected,  so  that  the  case  stands 
upon  the  same  footing  as  if  the  land  had  been  sold  to  a 
stranger  for  cash.  The  fact  that  the  executor  resides  in  thia 
€tate  does  not  affect  the  case.  lie  is  none  the  less  a  foreign 
executor  on  that  account.  The  testator  at  his  death  was  an 
inhabitant  of  Tennessee;  the  executor  qualified  therej  admin- 
istration has  never  been  granted  here;  and  no  assets  of  the- 
testator  are,  or  at  any  time  have  been,  in  this  state,  and  that 
is  decisive  of  the  case,  so  far  as  the  qucsLion  of  jurisdiction  is 
concerned. 

The  jurisdiction  is  sought  to  be  mnintained  on  the  ground 
of  a  personal  trust  in  the  executor,  which,  it  is  insisted,  may 
be  enforced  in  the  courts  of  this  state,  and  Governor  v.  Williavi^, 
3  Led.  152,  38  Am.  Dec.  712,  cited  in  1  Rob.  (Va.)  179,  is  relied 
upon.  In  that  case,  it  is  true.  Chief  Justice  Rufiin  expressed 
the  opinion  that  an  administrator  may  b«  compelled  to  account 
in  a  court  of  equity,  where  he  may  be  found,  to  those  entitled 
to  the  estate,  wliercver  it  n)ay  be  situate,  on  the  ground  of  a. 
personal  trust,  no  matter  where  it  may  have  been  assumed. 
But  the  r*^mark  was  purely  obiter  (the  case  being  an  action  at 
law,  and  consequently  no  such  question  being  before  the  court),. 
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and  is  tlierefore  not  authority  even  in  the  courts  of  North 
Carolina. 

The  doctrine  is  strongly  combated  by  Mr.  Justice  Story  in 
his  treatise  on  the  conflict  of  laws,  section  514,  where  numerous 
authorities  are  cited,  including  Doolittle  v.  Lewis,  7  Johns.  Ch. 
45,  11  Am.  Dec.  389,  in  which  case  Chancellor  Kent  said: 
"  It  is  well  settled  that  a  party  cannot  sue  or  defend  in  our 
courts,  as  executor  or  administrator,  under  the  authority  of  a 
foreign  court  of  probate.  Our  courts  take  no  notice  of  a  for- 
eign administration,  and  before  we  can  recognize  the  personal 
representative  of  the  deceased  in  his  representative  character, 
he  must  be  clothed  with  authority  derived  from  our  law.  Ad- 
ministration only  extends  to  the  assets  of  the  intestate  within 
the  state  where  it  was  granted.  If  it  were  otherwise,  the  assets 
might  be  drawn  out  of  the  state,  to  the  great  inconvenience  of 
domestic  creditors,  and  be  distributed  perhaps  on  very  dif- 
ferent terms,  according  to  the  laws  of  another  jurisdiction." 
See  also  Vaughan  v.  Northup,  15  Pet.  1;  1  Lomax  on  Execu- 
tors, 142. 

This  doctrine,  it  is  true,  has  been  modified  in  Virginia  to  the 
extent  of  holding,  as  we  have  seen,  that  where  a  foreign  execu- 
tor comes  into  this  state,  bringing  assets  with  him,  he  may 
be  sued  here.  But  that,  as  we  have  also  seen,  does  not  affect 
the  present  case,  nor  are  we  aware  of  any  principle  upon  which 
the  unqualified  doctrine  enunciated  by  Chief  Justice  RuflSn, 
and  contended  for  here,  can  be  supported. 

The  decree  must  therefore  be  reversed,  and  the  bill  dismissed 
for  want  of  jurisdiction. 


FoRKioN  Executors  or  Administrators.  —  As  to  actions  by  or  against 
foreign  executors  or  administrators,  see  Johnson  v.  WaUia,  112  N.  Y.  230; 
8  Am.  St.  Rep.  742,  and  note.  In  DurU  v.  Blauvelt,  49  N.  J.  L.  114,  it  was 
decided  that  in  New  Jersey  foreign  administrators  could  not  be  sued  ia 
their  representative  capacity. 
Am.  St.  Rep.,  Vol.  XIX.  — » 
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Aj>HiRALTr,  jurisfliction  of,  over  what  waters  extends,  227, 
jurisdiction  of,  tide,  ebb  and  flow  of,  is  no  test  of,  227,  228. 

Bank,  liability  of,  for  its  correspondents,  215. 

check,  holder's  remedy  for  non-payment  is  against  drawer,  610. 

check,  whether  operates  as  an  assignment  before  its  acceptance,  609-611. 

COHMERCIAL  Agbnct,  false  information,  liability  of  one  who  furnishes  to,  743. 
Conflict  of  Laws,  debt,  change  of  Hlus  of,  and  its  results,  145. 

debt,  aiiua  of,  where  located,  145. 

exemption  laws,  extraterritorial,  eflTect  of,  145-149. 

laws  of  other  states,  presumption  concerning,  145. 

place  of  creation  of  contract  or  debt,  laws  of  control,  145. 
Constitutional  Law,  statute  proposing  an  amendment  to  the  constitation, 
title  of,  is  unnecessary,  872. 

statute,  subject  of,  when  properly  expressed  in  the  title,  873. 

trustee's  conveyance  of  legal  title  of,  may  be  authorized  by  statute,  272, 

trustee's  conveyance  of  interests  of  his  cestuia  que  trust,  when  may  not  b« 
authorized  by  special  statutes,  273. 
Conveyances  by  trustees  are  always  valid  at  law,  267. 

by  trustees,  essentials  of,  291,  292. 

by  trustees,  in  contravention  of  trust,  statutes  avoiding,  268. 

by  trustees,  recitals  in,  292. 

by  trustees,  when  deemed  to  be  in  execution  of  trust,  292,  293. 

fraudulent,  from  husband  to  wife.  657. 

fraudulent,  voluntary  transfers,  057. 

fraudulent,  who  may  attack,  657. 
Corporation,  stock  in  another  corporation,  right  to  acquire  and  hold.  134. 
Counties,  liability  of,  for  acts  of  officers  and  servants,  882. 
Criminal  Law,  drunkenness  as  an  excuse  for  crime,  837. 

libel  or  slander,  evidence  of,  in  mitigation  of  an  assault,  891. 

stolen  property,  possession  of,  as  evidence  of  crime,  825,  844. 

Definition  of  desertion  of  one  spouse  by  the  other,  433. 

of  peddlers,  649.  I 

of  navigable  waters,  227,  228.  ^ 

Divorce,  cruelty,  desertion  and  drunkenness  as  grounds  for,  433. 

Elections,  burden  of  proof  in  contests,  567. 
electors,  qualifications  of,  567. 
evidence,  declarations  of  voter,  567. 
evidence  to  show  for  whom  a  voter  voted,  567. 
pleailings  in  contests  of,  568. 
registration  of  voters,  568. 
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Eminent  Domain,  benefits  to  be  considered  and  allowed  for,  460. 

compensation,  measiire  of,  general  rules  for  ascertaining,  459. 

com)jensation,  what  is,  458. 

coinpeiisatiou,  who  entitled  to,  458,  459. 

damages  for  taking,  and  how  estimated,  459. 

damages,  opinion  of  witnesses  concerning,  460. 
Entry,  forcible,  by  owner,  occupant  may  maintain  action  of  trespass  for,  547. 

forcible,  by  owner  on  his  own  lands  not  permitted,  544-547. 
Evidence,  altered  writings,  burden  of  proof  concerning,  673. 

confessions,  when  admissible,  815. 

conspirators,  declarations  of,  825. 

fraud,  circumstantial  evidence  of,  668. 

possession  of  stolen  property,  825,  844. 
Execution,  bequests  or  devises  of  property  to  be  held  exempt  from,  624. 

exemption  of  debt  from,  effect  of,  in  garnishment  in  another  state,  145^ 
149. 

garnishment,  defenses  which  garnishee  must  urge,  737. 

garnishment  of  debts  due  non-residents,  751. 

wages,  garnishment  of,  exemption  should  be  urged  by  employer,  737. 
Executors  and  Administrators,  contracts  of,  bind  them  personally,  67. 

contracts  of,  create  no  liens  enforceable  against  estates,  68. 

Forcible  Entry  and  Detainer,  possession,  owner  not  allowed  to  tak« 
forcibl}',  544. 
possession,  owner  who  takes  forcibly  must  surrender,  545. 
statutes  concerning,  general  purpose  of,  544. 

Garnishment  of  debt  exempt  in  state  where  it  was  created,  and  where  er«d« 

itor  resides,  145-149. 
of  debt  in  a  state  where  creditor  does  not  reside,  146-149. 

Highways,  land-owner's  right  and  inferest  in  land  covered  by,  747. 

uses  to  which  may  be  appropriated  without  giving  land-owner  the  right 
to  further  compensatiop,  918. 
Husband  and  Wife,  desertion  of  one  by  the  other,  what  is,  433. 

residence,  right  of  husband  to  select,  433. 

Infants,  negligence,  contributory,  when  will  not  preclude  recovery,  21. 

negligence  of  parents  or  custodians  of,  when  will  not  prevent  recovery 
for  injuries,  21. 

negligence,  when  not  imputed  to,  21. 
Innkeepers,  right  of,  to  exclude  from  inn  persons  who  are  not  guests,  584. 
Insurance,  oral  waiver  of  conditions  in  policy,  726. 

parol  waivers  of  breaches  of  conditions,  when  inoperative,  333. 

proofs  of  loss,  defects  in,  when  waived,  722. 

waiver,  local  agents,  when  not  competent  to  make,  124. 
Insurance  Companies,  mutual  benefit  associations,  when  deemed  to  be,  781, 
782. 

mutual  benefit  associations,  when  deemed  not  to  be,  783. 

Judgment  of  justice  of  the  peace,  eflFect  of  as  res  adjudicata,  606. 

vacating  for  surprise  or  excusable  neglect,  533. 
Judgments,  action  to  set  aside  for  want  of  jurisdiction,  21& 

collateral  attacks  upon,  755. 

mianomer  in,  772. 
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/VKlsoIcnoif,  amendment  of  affidavit  to  estaMish,  247. 

debt  created  in  one  state  and  due  to  a  resident  there,  garnishment  of  ia 

another  state,  145-149. 
JuRT  Trial,  permitting  counsel  to  make  improper  remarks  in  presence  of 

jury,  318. 

Lakks,  navigable,  soil  under,  ownership  of  in  United  States,  230. 

ownership  of  soil  under,  and  right  of  fishery  in,  according  to  English  law, 
230. 

riparian  owner's  rights  in  navigable,  230. 
Land-owmer,  right  of,  to  take  possession  of  his  lands,  543-547. 
LiBSL  OR  Slai^der,  mitigatiug  an  assault  by  evidence  of,  S91. 

Marriaob,  crnelty,  what  a  ground  for  divorce,  433. 

definition  and  essentials  of,  409. 

desertion  defined,  433. 

drunkenness  as  a  ground  for  divorce,  433. 

presumption  of,  409. 

■olemnization  of,  when  necessary,  409. 
Master  and  Servant,  duty  of  master  not  to  expose  servant  to  danger,  198. 

fellow-servants,  section-master  and  section-hand  are,  306. 

fellow-servants  and  vice-principals,  who  are,  197,  198. 

superior  servants,  liability  of  niaster  for  acts  of,  310. 

wrongful  act  of  servant,  master's  liability  for,  712. 
Mechanics'  Likns,  agreement  between  original  contractor  and  owner  that  no 
lien  shall  be  tiled,  699,  700. 

construction  of  statutes  re^'aidiiig,  717. 

sab-contractor's  right  to  lien,  whether  may  be  destroyed  by  stipulation 
in  contract  of  original  contractor,  699,  700. 
MoRTGAOOR  in  possession,  restraining^  from  committing  waste,  394. 

timber,  right  of  to  sell,  394. 
Mbkicipal  Corporations,  streets,  abutting  land-owners*  rights  in,  469. 
Mptoal  Benefit  Associations  are  insurance  companies,  and  subject  to 
statutes  relating  to  insurance,  781,  7S2. 

assessments  not  legally  made  need  not  be  paid,  784. 

assessments,  notice  of,  when  required,  783. 

assessments,  subordinate  lodge  cannot  waive  payment  of,  786). 

assignment  of  bentficial  interests,  791. 

beneficiaries,  change  in,  by  marriage  of  member,  787. 

beneficiaries,  change  of,  789. 

beneficiaries,  change  of,  affected  by  assignment,  790. 

beneficiaries,  change  of,  restrictions  upon,  790. 

beneficiaries,  dependents,  who  are,  787. 

beneficiaries,  designation  of,  must  be  made  in  mode  provided  by  law, 
786 

beneficiaries,  designation  of  person  not  entitled  to  be,  786. 

beneficiaries,  failure  to  designate,  769. 

beneficiaries,  insurable  interest,  whether  essential  to,  791. 

beneficiaries,  interest  of,  when  becomes  vested,  789. 

beneficiaries,  nature  of  interests  of,  789. 

beneficiaries,  rules  for  determining  who  may  be,  786. 

beneiiciaries,  statute  designating  controls,  786. 

beneficiaries,  who  may  be,  7w7,  788. 

contracts  between,  and  their  members  are  contracts  of  insurance,  782. 
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Mutual  Benefit  Associations,  contracts  between,  and  their  memben  »r» 
subject  to  charter  and  by-laws,  782. 
distinction  between,  and  insurance  companies,  781. 
forfeiture,  burden  of  proof  regarding,  784. 
forfeiture  by  using  intoxicating  liquors  as  a  beverage,  785. 
forfeiture  for  false  answers,  786. 
forfeiture  for  non-payment  of  assessments,  though  they  have  sometimM 

been  accepted  after  delinquent,  785. 
forfeiture  of  rights  of  members  is  not  favored,  783. 
forfeiture,  waiver  by  accepting  payiiieut  of  assessments  after,  784. 
forfeiture,  waiver  by  subsequent  levy  and  payment  of  assessments,  786. 
forfeiture,  waiver  of  right  to  enforce,  783. 
forfeiture,  when  not  enforceable,  783. 
members,  rights  of,  by  what  determined,  786. 
reinstatement,  officers  when  may  not  refuse,  784,  785. 

Negligence,  cattle  killed  by  railroad,  presumption  regarding,  179. 
Notice  of  a  trust,  when  and  to  whom  imputed,  266,  267. 

tenants'  possession,  operation  of  as,  243. 
Nuisance,  gunpowder,  keeping  of,  when  is  a,  39. 

powder-magazines,  when  are,  39. 

tenants'  liability  for,  704. 

Officers,  bond,  failure  to  file,  effect  of,  96. 

removal,  when  entitled  to  hearing  before,  96. 

Peddlers,  farmers  selling  their  produce  are  not,  650. 

who  are,  649. 
Possession,  right  of  land-owner  after  taking  possession  to  expel  occupant  by 
force,  547. 

right  of  land-owner  to  take  without  force,  546. 

right  of  owner  of  lands  to  expel  wrongful  occupant  by  force,  645,  546. 

right  of  owner  of  lands  to  forcibly  enter  thereon,  544. 

right  of  owner  of  lands  to  take  from  a  trespasser,  643. 

trespass,  action  of,  against  land-owner  for  taking  forcibly,  546. 
Pbincifal  and  Agent,  false  representations  of  agent,  when  bind  principal, 
604. 

loan  agent,  who  liable  for,  627. 

Railroad,  presumptions  of  negligence  arising  from  killing  of  stock,  179L 
Railways,  passengers  injured  while  riding  in  baggage-car,  587. 

passengers,  who  are  not,  687. 

trespassers  upon,  liability  for  injuring,  593. 

Sales,  rescission  by  vendor,  because  of  false  representations,  743, 
Specific  Performance  of  contract  to  sell  corporate  stock,  422. 
Statutes,  construction  by  seeking  intent  of  legislature,  403. 

Telegraph  Company,  delivery  of  message,  what  sufficient,  752. 

Tender,  discharge  of  lien  by,  252. 

Trusteks,  contracts  of,  impose  a  personal  liability  only,  67. 

lien  of  against  trust  estates,  68. 

lien  of  against  trust  estates,  subrogation  of  creditors  to,  68,  69. 

personal  liability  of,  creditor  may  waive,  70. 

persons  dealing  with,  must  take  notice  of  limitations  of  powers  of,  67. 

reimbursement  out  of  trust  estates,  and  bow  enforceable,  70-72. 
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^kuSTBM*  Salks,  adjonrnment  of,  right  and  duty  of  tnutee  to  order,  291. 
•djoamment  of,  notice  to  be  given  after,  291. 

after  payment  of  debt,  for  security  of  which  the  trust  waa  created,  274. 
after  statute  of  limitatious  has  run  against  the  debt  to  seoore  which  the 

power  of  sale  was  conferred,  274. 
after  termination  of  power  of  sale  is  void,  273. 
after  time  when  they  were  directed  to  sell,  278, 
all  the  trustees  must  participate  in,  277. 

application  of  purchase-money,  pnrciiasers  must  see  to,  when,  281. 
application  of  purchase-money,  purchasers  when  exonerated  from  attends 

ing  to,  281-283. 
••sent  required  by  creator  of  trust  must  be  procured^  271)1 
before  time  when  they  were  directed  to  sell,  276. 
bona  Jide  purchaser,  who  is  a,  266. 

tona  Jide  purchaser,  protection  of  from  secret  frauds  or  defeota,  29S,  29& 
caveat  emptor,  when  applies  to,  279. 
concurrence  of  all  trustees  is  required,  277. 
conditions  authorizing  sale,  when  trustees  may  determine  eziatenoe  ol, 

279. 
conditions  imposed  by  creator  of  trust  must  be  observed,  278. 
conditions  and  restraints  upon  powers  to  sell,  278. 
co-trustees  must  all  be  present  at  the  sale,  277,  278. 
conveyances  by  one  of  several  trustees,  effect  of,  on  his  legal  title,  268. 
conveyances  by  trustees  operate  upon  legal  title,  whether  in  ooutraveik- 

tion  of  trust  or  not,  267. 
conveyances  by,  where  held  not  to  transfer  legal  title,  267,  268. 
conveyances  in  contravention  of  trust,  statutes  avoiding,  how  constmed, 

268. 
conveyances  in  contravention  of  trust,  statutes  avoiding,  268. 
conveyances  in  contravention  of  trust,  statutes  making  void  at  law,  268. 
conveyance  of  trustee  executed  by  his  attorney  in  fact,  276. 
conveyances  upon,  essentials  of,  291. 
ecmveyances  upon,  recitals  iij,  effect  of,  ais  evidence,  293. 
conveyances  upon,  recitals,  necessity  of,  292. 
conveyances  upon,  recitals  which  should  contain,  293. 
conveyances  upon,  whether  void  at  law,  295,  296. 
conveyances  upon,  when  deemed  to  be  pursuant  to  powers  given  by  tii* 

trust,  292,  293. 
death  of  trustee,  who  may  exercise  power  of  sale  after,  290. 
delegation  of  one  trustee  of  his  powers  to  his  co-trustee,  277. 
delegation  of  trustee's  powers,  to  what  extent  permitted,  277. 
delegation  of  trustee's  powers,  when  not  permitted,  276,  277. 
division  of  property  into  parcels  suitable  for  sale,  286. 
duties  of  trustees  in  conducting,  285. 
duties  of  trustees  to  clear  up  title,  285. 
en  masse,  when  voidable,  '286. 
equity  may  authorize,  272. 

estate  of  inheritance,  when  may  be  transferred  by,  270. 
estate  of  trustee  is  limited  by  the  purposes  of  his  trust,  270. 
estate  transferred  cannot  exceed  that  vested  in  trustee,  269. 
•state  which  may  be  transferred  by,  is  co-extensive  with  the  pnrpoMM  af 

of  the  trust,  270. 
for  cash  or  on  credit,  288. 
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Trustees'  Sales,  grantor  of  original  purchaser  is  protected  from  defeeta 

and  irregularities,  296. 
implied  powers  of  sale,  271. 
implied  power  to  sell,  when  exists,  271,  272. 
inadequacy  of  price  as  a  ground  for  avoiding,  285,  286. 
invalid  because  made  after  expiration  of  power  of  sale,  273. 
invalid  because  made  before  power  to  sell  exists,  275,  279. 
invalid  because  mode  of  sale  prescribed  by  trustee  was  not  pursued,  280. 
invalid  because  no  necessity  therefor  existed,  280. 
made  before  time  at  which  power  of  sale  could  be  exercised,  279. 
mode  of  making  sale,  trustees  may  choose  when,  284. 
mode  of  sale  prescribed  by  creator  of  trust  must  be  pursued,  280. 
new  trustee  may  be  appointed  to  make,  290. 
notice  of  adjourned  sales,  291. 
notice  of  sale,  defects  in,  when  avoid  the  sale,  287. 
notice  of  sale,  how  and  for  what  length  of  time  should  be  given,  287. 
notice  of  sale,  misrecitals  and  other  errors  in,  288. 
notice  of  sale  must  be  given  as  directed  in  trust  deed,  280,  281. 
notice  of  sale,  posting  of,  287. 

notice  of  sale,  Sunday  posting  or  publication  of,  287. 
notice  of  sale,  weekly  or  daily  publications  of,  287. 
notice  of  sale,  what  should  contain,  288. 
notice  of  sale,  when  need  not  be  given,  286,  287. 
notice  of  trust,  when  and  to  whom  imputed,  266,  267. 
power  of  trustees  to  sell,  270-272. 
power  of  trustees  to  sell  arises  from  direction  to  do  something  to  whi<A 

sale  is  necessary,  271. 
power  of  trustees  to  sell,  charge  of  debts  against  lands  does  not  create, 

272. 
power  of  trustees  to  sell,  death  of  creator  of  trust  does  not  affect,  276. 
power  of  trustees  to  sell  does  not  support  their  partition  or  exchange, 

273. 
power  of  trustees  to  sell,  exercise  of,  before  the  time  when  it  was  to  come 

into  being,  275,  279. 
power  of  trustees  to  sell,  expiration  of  time  within  which  sale  was  to  b« 

made,  275. 
power  of  trustees  to  sell  is  negatived  by  direction  to  retain  property  or 

to  turn  it  over  to  persons  designated,  271. 
power  of  trustees  to  sell  need  not  be  given  in  express  terms,  271. 
power  of  trustees  to  sell  one  parcel  is  negatived  by  express  direction  to  sell 

another,  271. 
power  of  trustees  to  sell,  restraints  upon,  imposed   by  creator  of  trust, 

278. 
power  of  trustees  to  sell,  statutes  attempting  to  confer,  272,  273. 
power  of  trustees  to  sell,  survivorship  of,  on  death  or  resignation  of  one 

or  more  trustees,  275. 
power  of  trustees  to  sell,  survivorship  of,  when  not  allowed,  276. 
power  of  trustees  to  sell,  suspension  of,  by  bringing  the  trust  into  court, 

272. 
power  of  trustees  to  se  1,  termination  of,  by  accomplishment  of  all  th« 

purposes  of  the  trust,  273. 
power  of  trustees  to  sell  upon  approval  of  trustor  or  other  person,  278. 
power  of  trustee  to  sell,  where  iustnunont  creating  the  trust  is  silent,  270. 
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TitrsTEEs'  Sales,  power  of  tru  tee  to  sell,  where  must  be  sought,  270. 
power  of  trustee  to  sell,  when  iinpl  eil  from  power  to  dividw,  272. 
presence  of  trustee  at,  when  indispensable,  277. 
pre.sumptions  for  and  against,  297. 
proceeds  of  sale,  iiiisapplication  of,  281, 
purchasers  must  take  notice  of  purposes  of  trust  and  powers  of  tmsteai, 

278. 
purchaser,  when  entitled  to  hold  property  free  from  trust,  266. 
purchasers,  wi)en  hold  property  subject  to  the  trus:,  267. 
purchases  without  notice  of  trust,  26G. 
ratification  by  trustee  of  sales  Miade  by  another,  "77. 
recitals  in  conveyance,  efifect  of  as  evidence,  297. 
resales  because  biilder  does  not  pay  his  bid,  291. 
resales,  notice  of,  291. 
reserve  price  may  be  fixed  by  trustee,  2SG. 

restraining  because  of  cloud  on  title,  or  other  impediments  to  a  fair  8«Ie.  285. 
special  statutes  purporting  to  authorize,  272,  273. 
termination  of  power  to  sell,  from  what  inferred,  273,  274. 
terms,  time,  and  place  of  sale,  trustee  may  designate,  284. 
time  of  s.ile,  trustee  may  postpone,  284. 
to  secure  payment  of  debts,  274,  275. 

to  secure  payment  of  debts,  differences  between,  and  mortgages,  27fi. 
trustee  cannot  purchase  at,  289. 
trustee  cannot  act  as  agent  for  purchasers,  289. 
trustee,  purchase  by  from  bonajide  purchasers,  290. 
trustee,  purchas>^s  for  benefit  ot,  may  be  ratified  or  disaffirmed  by  euM 

que  ti-ust,  290. 
trustee,  purchases  in  interest  of,  and  their  effect,  289. 
under  trust  deeds  to  secure  debts  which  have  been  paid,  296. 
under  trusts  created  to  secure  puyment  of  debts,  274,  276. 
racation  of,  because  competition  was  stifled,  293. 
vacation  of,  because  failure  to  observe  directions  of  trust,  294. 
vacation  of,  because  made  en  masse,  294. 
vacation  of,  because  no  cause  for  sale  existed,  294. 
vacation  of,  because  of  defects  in  notices  of  sale,  294. 
vacation  of,  because  of  fraudulent  devices,  293. 
vacation  of,  because  of  want  of  judgment  of  trustee,  293. 
vacation  of,  because  power  of  sale  did  not  exist,  294. 
vacation  of,  because  price  was  inadequate,  293. 
vacation  of,  because  trustee  was  not  present,  294. 
vacation  of,  causes  for,  293,  294. 

vacation  of,  suits  in  equity  for,  and  principles  controlling  them,  294. 
vacation  of,  suits  in  equity,  laches  and  acquiescence  defeat,  294. 
who  may  make,  276,  277. 
who  may  not  attack,  295. 
who  may  purchase  at,  289. 
Tkost  Estate.s,  advances  made  by  trustees,  and  their  right  to  reimbu 

ment,  71. 
charges  and  expenses  which  may  be  enforced  against,  70,  71. 
contracts  of  trustees,  how  and  when  may  be  enforced  against,  67. 
improvements,  enforcement  of  claims  for  making,  69. 
liability  against,  trustee  may  not  impose,  67. 
lien  against,  persons  contracting  with  trustees  have  none,  68. 
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Trust  Estates,  lien  of  trustees  upon,  68. 

lien  of  trustees  upon,  subrogation  of  creditors  to,  68,  69. 

repairs,  enforcement  of  claims  for  making,  70. 
Trusts,  conveyances  in  contravention  of,  wlieu  void,  268,  269. 

conveyances  of,  in  what  form  sliould  be,  291. 

conveyances  of,  whether  void  at  law,  295,  296. 

estate  of  inheritance  may  vest  without  use  of  word  "  heirs,"  270. 

descent  of  estate  on  death  of  trustee,  290. 

estate  of  trustee,  extent  of,  how  ascertained,  269. 

estate  of  trustee  is  co  expensive  with  the  purposes  of  the  trust,  270t 

estate  of  trustee  is  limited  by  the  purposes  of  his  trust,  270. 

implied  powers  of  sale,  271. 

joint  tenancy,  when  created  by,  275,  276. 

power  of  trustees  to  sell,  270-272. 

reconveyance  by  trustee  in  contravention  of,  is  void,  268. 

survivorship  on  death  or  resignation  of  trustee,  276. 

to  secure  payment  of  debts,  274,  275. 

to  secure  payment  of  debts,  dififerences  between,  and  mortgages,  27& 

Waters,  admiralty  jurisdiction,  over  what  extends,  227. 

definition  of  navigable,  227,  228. 

lakes,  navigable,  soil  under,  not  subject  to  private  ownership,  230. 

lakes,  ownership  of  soil  under,  and  right  of  fishery  in,  230,  231. 

navigable,  accretions,  ownership  of,  234. 

navigable,  flats  adjacent  to,  ownership  in,  234. 

navigable,  ice  on,  right  to,  235. 

navigable  inland  lakes,  ownership  in  soil  and  fisheries  according  to  Enf* 
lish  laws,  2.30. 

navigable  in  law,  what  are,  227. 

navigable,  ordinance  of  northwestern  territory  regarding,  228. 

navigable,  private  ownership  of  lands  under,  229,  230. 

navigable,  riparian  or  littoral  owner's  right  of  access  to,  231. 

navigable,  riparian  or  littoral  owner's  right  of,  to  build  wharves,  piers, 
and  landings,  231,  232. 

navigable,  riparian  or  littoral  owner's  right  to  construct  works  to  pro* 
tect  his  lands,  233. 

navigable,  riparian  or  littoral  owner's  right  to  fill  in  to  line  of  naviga* 
tion,  232. 

navigable,  riparian  or  littoral  owner's  right  to  fill  in  to  line  of  naviga- 
tion, whether  transferable,  232,  2.33. 

navigable,  riparian  or  littoral  owner's  right  to  flats,  233,  234. 

navigable,  riparian  or  littoral  owner's  right  to  improve  to  line  of  naviga- 
tion, when  subject  to  right  to  erect  light-bouses  and  other  aids  to 
navigation,  233. 

navigable,  riparian  owner's  rights  in  land  between  the  high  and  low 
water  lines,  229,  230. 

navigable,  riparian  proprietors,  where  own  all  lands  under,  228. 

navigable,  riparian  proprietors,  where  own  to  center  of,  228. 

navigable,  riparian  proprietors,  where  do  not  own  the  lands  nnder,  229. 

navigable,  title  to  lands  under,  belongs  to  the  states,  228. 

Wills,  codicil,  when  a  revocation  of,  provisions  in,  645. 

construction  of  word  "children  "  so  as  to  include  grandchildren,  644. 
intention  of  testator,  from  what  gathered,  644 
repugnant  clauses,  644. 
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ABUTTING  OWNERS. 
See  Highways;  Mcnicipal  Cobporatioms,  15-19L 

ACCEPTANCK 
See  Deeds,  3. 

ACCOMPLICES. 
See  Criminal  Law,  8. 

ACKNOWLEDGM  ENTS. 
See  Deeds,  2. 

ACTIONS. 
See  OoKTBAcra,  6;  Fraud,  1;   Jddoments,  6,  7;  Lis  Pkndens,  2;  Nsau- 

OENCE,  4. 

ADULTERY. 
See  Criminal  Law,  12. 

AFTER- ACQUIRED  PROPERTY. 
See  Chattel  Mortgaqes,  2;  Landlord  and  Tenant,  1,  2. 

AGENCY. 

1.  Whilb  Aoenct  cannot  be  Prrsumed  from  the  fact  that  one  a-ssumes  to 
do  some  act  in  that  character,  yet  where  the  fact  of  agency  is  established, 
the  power  which  the  agent  actually  exercises  in  his  principal's  business, 
and  over  other  employees  to  which  they  constantly  yield  obedience,  may 
be  looked  to  as  evidence  of  the  actual  power  possessed  by  the  agent. 
International  etc.  R'y  Co.  v.  Prince,  795. 

S.  Dkclarations  of  Allkged  Agent  are  not  admissible  to  establish  the 
agency.     Peirper  v.  (JaiitiK,  625. 

8.  Double  Agency  —  Wuo  must  Lose  by  his  Embezzlkmknt.  —  If  a  per 
son  acts  as  agent  for  a  borrower  in  negotiating  a  mortgage  loan  and  in 
receiving,  handling,  and  applying  the  money,  and  for  the  lender  in 
passing  upon  the  sufficiency  of  the  security  and  in  delivering  the  exe- 
cuted mortgage,  and  he,  after  receiving  the  money,  eml>ezzles  it,  the 
borrower  is  liable  for  the  mortgage  debt,  altlunigh  the  check  for  the 
amount  of  the  loan  was  drawn  upon  the  delivery  of  the  mortj^age,  to  the 
order  of  sach  agent.     Id. 
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4.  Agent's  Acts,  how  Far  Binding.  —  As  to  third  persong,  the  principal 
is  bound  by  the  acts  or  representations  of  his  agent,  made  or  done  within 
the  apparent  scope  of  his  authority;  and  his  actual  instructions  do  not 
govern  unless  the  person  dealing  with  hiai  had  notice  or  was  put  upon 
inquiry  as  to  his  real  authority.      Wackier  v.  Pluxnix  Assur.  Co.,  600. 

8«e  Banks  and  Banking,  1,4;  Carriers,  3;  Contracts,  1;  Corporations, 
12-17;  Execution,  1;  Hcsband  and  Wife;  Insurance;  Master  and 
Servant;  Municipal  Corporations,  12-14. 

ALTERATION  OF  INSTRUMENTS. 
1.  Alteration  of  Negotiable  Paper,  Burden  of  Explaining,  on  Holder 
WHEN.  —  Where  the  sizing  and  a  portion  of  the  paper  on  which  a  check 
is  written  have  been  removed  in  that  part  of  the  paper  where  the  amount 
ia  written  and  the  words  written  on  the  rubbed  or  scraped  part  of  the 
paper  are  cramped  and  crowded  so  as  to  fit  the  same  space,  these  facts  are 
sufficient  to  impose  the  burden  of  explaining  them  upon  the  holder  of 
the  check,  although  it  does  not  appear  that  such  words  were  written  over 
any  particular  amount  previously  written  on  such  space.  Where  there 
is  apparent  evidence  of  the  alteration  of  a  negotiable  instrument  in  the 
place  where  the  amount  t>r  the  date  should  be  written,  the  complete 
obliteration  of  all  traces  of  the  words  of  the  genuine  instrument  does 
not  shift  the  burden  of  proof  from  the  party  offering  the  instrument  in 
evidence  to  the  party  alleging  the  alteration.  And  the  application  ot 
this  rule  is  not  affected  by  the  fact  that  both  parties  to  the  transaction 
are  dead.     Estate  of  Nagle,  669. 

f.    PRESUMFriON    as  TO     ERASURES   ON   NEGOTIABLE   INSTRUMENTS.  —  In  the 

absence  of  evidence,  the  maker  of  a  negotiable  instrument  is  presumed 
to  have  issued  it  free  from  all  blemishes,  erasures,  and  alterations,  and 
the  burden  of  showing  that  it  was  defective  when  issued  is  upon  the 
Lolder.  The  presumption  of  law  in  favor  of  innocence  does  not  extend 
to  the  alteration  of  negotiable  instruments.     Id. 

AMENDMENTS. 
See  Process,  2-5;  Railroad  Companies,  6-9;  STATxrrEa.  S. 

ANCIENT  INSTRUMENTS. 
See  Deeds,  9-12. 

ANIMALS. 
See  Highways,  7. 

ANSWER. 
See  Pleadings. 

APPEAL  AND  ERROR. 

1.  Errob  without  Injury  is  not  ground  for  complaint.     Frost  v.  Wolf, 

761. 

2.  Judgment  will  not  be   Reversed  for  Errors  committed  at  the  in- 

stance or  in  favor  of  the  party  seeking  the  reversal.     Borden  v.  Croak, 
2.3. 
t.  Reviewing  Evidence. — The  supreme  court  may  examine  the  evidence 
for  the  purpose   of   deciding  as   to   the   correctness  of   instructions,  o\ 
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whether  or  not  there  was  any  evidence  tending  to  support  a  material 
element  in  the  cause  of  action  or  defense;  but  it  cannot  examine  evi> 
dence  to  determine  whether  the  lower  court  found  correctly  as  to  the 
facts  in  issue,  respecting  which  the  evidence  was  couHictiug,  nor  can  it 
examine  the  opinion  of  that  court  to  ascertain  what  the  facta  were  found 
to  be.     Posiftl  Tel.  Cable  Co.  v.  Lathrop,  55. 

4  Power  to  Change  Findings  of  Fact.  — The  appellate  court  must  adopt 
the  findings  of  fact  of  the  trial  court,  and  cannot  change  or  modify 
them  in  any  respect  in  matters  purely  legal  in  their  nature,  as  on  mo- 
tions to  vacate  orders  of  arrest  or  attachments,  or  to  set  aside  judgments 
for  mistake,  inadvertence,  excusable  neglect,  or  the  like.  Taylor  v. 
Pope,  530. 

ft.  FiNPiNGS  OF  Fact  —  Presumption. — It  is  always  presumed  that  th« 
trial  court  prepared  its  own  findings;  and  if,  upon  a  careful  considera- 
tion of  the  evidence,  a  judge  found  the  facts  to  be  the  same  as  did  his 
predecessor  on  a  former  occasion  in  the  same  matter,  the  mere  fact 
that  he  adopted  his  predecessor's  findings  is  not  a  ground  for  exception 
Id. 

6.  Refusal  to  Grant  Nonsuit  cannot  be  assigned  as  error.     Kelly  v.  Ben- 

nett,  594. 

7.  Refusal  to  Give  Several  Instructions  cannot  be  joined  in  one  assign- 

ment of  error.     Id. 

8.  A  General  OBjHrrioN  to  the  Admission  in  Evidence  of  an  answer  to 

a  question  propounded  a  witness  raises  no  question  for  consideration 
in  the  appellate  court.  An  objection  to  evidence  that  it  is  improper, 
incompetent,  irrelevant,  and  immaterial  is  without  eflFect  for  any  pur- 
pose. The  precise  grounds  of  objection  must  be  definitely  stated.  Cin- 
cinnati  etc,  7?'y  Co.  v.  Howard,  96. 

9.  In  Absence  of  Exceptions  to  Charges,  they  will  not  be  reviewed  on 

appeal,  in  a  case  of  misdemeanor.     Cole  v.  State,  856. 

10.  Trial,  Change  of  Place  of.  —  If  one  of  the  assignments  of  error  is, 
that  the  court  erred  in  not  changing  the  place  of  trial  in  a  criminal 
prosecution,  the  appellate  court  will  look  not  only  to  the  evidence  be- 
fore the  trial  court  when  its  ruling  was  made,  but  also  to  all  the  subse- 
quent proceedings  down  to  the  conclusion  of  the  trial;  and  if  it  appears 
therefrom  that  the  accused  had  a  fair  and  impartial  trial,  his  conviction 
will  not  be  set  aside.     Cheatham  v.  Slate,  310. 

11.  If  Counsel  for  rROSEcuTioN  Refers  to  Factts  not  in  EvinKNCK, 
and  on  objection  being  made  by  defendant's  counsel,  the  trial  court  in- 
structs the  jury  to  disregard  such  reference,  and  the  counsel  wlio  made 
it  at  the  same  time  declares  that  he  made  the  point  inadvertently,  and 
asks  the  jury  to  ignore  it,  a  verdict  of  conviction  subsequently  returned 
in  the  case  will  not  be  set  aside  because  of  the  improper  remark  of 
counsel  for  the  state.     Id. 

See  Criminal  Law,  6-12;  Deeds,  5. 

APPROPRIATION. 
See  Eminent  Domain;  Watercourses,  3* 

ASSAULT. 

1.  Damaobs. — The  Pecuniary  Condition  of  Both  ths  Plaintiff  aw© 
Defendant  may  be  taken    into  consideration  by  the  jury  in  estimating 
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the  damages  which  shonld  be  awarded  the  former  for  »n  assanlt  com- 
mitted on  him  by  the  latter,  and  an  instruction  to  the  jury  to  that  effect 
is  not  erroneous.     EUringhani  v.  Earhart,  319. 

%  Evidence  to  Mitioatb  Damages.  —  In  an  Action  to  Recover  Ck)M- 
PENSATION  FOB  PERSONAL  INJURIES  intlicted  on  the  plaintiff  by  the  de- 
fendant, the  latter  may  show,  in  mitigation  of  damages,  the  provocation 
under  which  he  acted,  though  it  was  not  received  at  nor  immediately 
preceding  the  time  of  the  assault.  Hence  a  defendant  of  whom  com- 
pensation is  sought,  for  a  murderous  assault  upon  plaintiff,  may  give  in 
evidence  in  mitigation  a  defamatory  article  written  and  published  by 
the  plaintiff  more  than  twenty-four  hours  prior  to  such  assault.  Ward 
T.  White,  883. 

t.  New  Trial.  — The  Amount  or  Damages  Recoverable  in  Actions  fob 
Personal  Torts  must  be  left  to  the  discretion  of  the  jury,  and  the  court 
will  not  grant  a  new  trial  on  the  ground  of  the  damaged  allowed  being 
trivial  or  excessive,  unless  the  verdict  shocks  the  understanding  and 
impresses  the  court  with  the  conviction  that  it  resulted  from  passion  or 
prejudice.  Therefore,  though  the  plaintiff  had  been  shot  and  danger- 
oasly  injured  by  the  defendant,  and  for  many  months  languished  of 
wounds  which  were  then  believed  to  be  mortal,  and  the  verdict  of  the 
jury  gave  him  only  $1,375  damages,  the  court  declined  to  interfere.  Id. 
See  Criminal  Law,  13,  14. 

ASSIGNMENT. 

1.  Unearned  Pat  of  a  retired  officer  of  the  United  States  army  is  not  assign- 

able. An  assignment  thereof  is  against  public  policy  and  void.  Schwtnk 
V.  Wyckoff,  438. 

2.  Assignment  Void  a.s  against  Public  Policy.  —  An  Assignment  by  a 

Sheriff  of  Such  Fees  aa  he  may  become  entitled  to  receive  from  the 
state  or  county  for  public  services  thereafter  to  be  rendered  is  invalid, 
because  against  public  policy.     Bowery  National  Bank  v.  Wilaoitt  507. 
See  Insdbance,  6;  Judgments,  7. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
ScBviviNO  Partners  mat  Make  as  Assignment  of  the  Firm  Property 
for  the  Benefit  of  its  Creditors,  and  may  Give  a  Preference  to 
one  creditor  or  set  of  creditors,  to  the  same  extent  that  all  of  the  part- 
ners could,  were  all  still  living.     Patton  v.  L^tioich,  902. 

ATTACHMENT  AND  GARNISHMENT. 

L  Garnishment  of  Non-resident.  —  A  resident  indebted  to  a  non-resident 
may  be  garnished  in  the  courts  of  the  state  of  the  former's  residence, 
and  judgment  there  legally  rendered  against  him  that  will  Vjind  the  fund 
in  his  hands,  although  his  non-resident  creditor  was  cited  to  appear  only 
by  publication.  Payment  by  the  garnishee  under  such  judgment  is  con- 
clusive against  such  creditor.     Berry  v.  Davis,  748. 

S.  Garnishment  of  Exbmpt  Wages. —  A  garnishee  who  is  indebted  to  a  de- 
fendant, for  wages  which  by  law  are  exempt  from  execution,  is  not  pro- 
tected by  a  judgment  against  him,  when  he  fails  to  state  in  his  answer 
the  facts  which  show  the  exemption,  and  when  the  debtor  has  not  been 
formally  cited  to  appear,  and  has  not  voluntarily  appeared  for  the  pur- 
pose of  maintaining  his  right.     Missouri  P.  R'y  Co.  v.   Whipslcer,  734. 
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tL  OAKNiSHintHT  or  Exempt  Wages  —  Notice.  —  A  debtor  \m  not  consid* 
ered  to  hare  constructive  notice  of  a  garnishment  proceeding  to  subject 
his  exempt  wages  to  the  payment  of  a  claim,  and  in  such  case  it  is  the 
proper  practice  for  the  garnishee,  after  disclosing  the  facts  which  show 
the  exemption,  to  have  the  debtor  cited,  to  the  end  that  he  may  make 
his  own  defense.     Id. 

4.  Exemptions.  —  A  Resident  of  One  state  who  performs  labor  in  snch 
state  for  a  railway  company  having  its  residence  in  another  state,  but 
doing  business  in  both  states,  in  each  of  which  wages  are  exempt,  may 
maintain  an  action  to  recover  his  wages  in  the  state  of  his  residence, 
although,  prior  to  the  commencement  of  such  action,  garnishment  pro- 
ceedings against  such  company,  instituted  by  the  creditor  of  such  em- 
ployee, were  pending  in  the  other  state,  and  he  has  been  served  with 
summons  by  publication.     Missouri  P.  R'y  Co.  v.  Sharitt,  143. 

B.  Garnishee  Who  has  Paid  a  Judgment  rendered  against  him  is  liable  to 
his  creditor  for  interest  on  the  remainder  of  the  debt,  from  the  date  of 
the  judgment  in  garnishment.     Beiry  v.  Davis,  748. 

6.  Garnishee  Who  Permits  Costs  to  accumulate  upon  judgment  against 
him  cannot  charge  his  creditor  with  such  costs.     Id. 

ATTEMPT  TO  COMMIT  CRIME. 
See  Criminal  Law,  15-17,  33-36w 

ATTORNEY  AND  CLIENT. 
8m  Atpbal  and  Error,  11;  Criminal  Law.  4,  5;  JtrDOUKNTS.  31. 

BAILMENTS. 
Bee  Personal  Propertt. 

BALLOTS. 

See  Elections. 

bank:s  and  banking. 

1.  OoiiMtCTiNO  Bank  Liable  for  Default  of  its  Correspondent.  —  A 
bank  with  which  a  customer  leaves,  for  collection,  his  draft  upon  a  party 
residing  at  a  distant  point  is  liable  for  the  failure  and  default  of  a  cor- 
respondent to  whom  it  forwarded  the  draft  for  collection.  Streissjuth  T. 
National  Oeitnan- American  Bank,  213. 

I.  Proof  of  Ownership  of  Deposit.  —  Money  deposited  in  bank  by  one 
person  may  be  shown  to  belong  to  another,  either  by  the  latter  or  his 
attaching  creditor;  but  in  the  absence  of  any  claim  by  the  real  owner, 
the  bank  cannot  dispute  the  title  of  the  depositor,  and  is  bound  to  honor 
his  check.     Hemp/iill  v.  Yerkes,  007. 

t.  Checks  —  Effect  of  Assignment  of.  —  A  check  drawn  against  the 
whole  of  a  specific  fund  depo.sited  in  bank  in  the  name  of  the  drawer, 
but  the  equitable  title  to  which  is  in  the  payee,  transfers  to  him  the 
legal  title  also,  even  as  against  the  drawer,  and  the  indorsement  and 
delivery  of  the  check  by  such  payee  to  his  assignee  for  a  valuable  con- 
sideration vests  the  legal  title  to  the  deposit  in  the  latter  as  against 
subsequent  attaching  creditors  of  the  original  payee  and  assignor.     Id. 

Ik  Corporation  Acfinq  for  a  Party  whose  Name  is  not  Disclosed 
must  be  regarded  as  acting  for  itsslf.  and   its  act  or  contract  treated  as 
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Invalid  if  it  would  have  l>een  invalid  had  it  professed  to  act  for  itself^ 
Hence  if  a  savings  bank  havinj;  no  power  to  deal  in  the  pnic'tase  and 
■ale  of  cotton  for  future  delivery  gives  orders  to  a  cointnission  merchant 
to  purchase  for  such  delivery,  stating  that  it  is  acting  for  good  and 
responsible  customers,  but  not  disclosing  tlieir  names,  and  the  mercliaut, 
in  response  to  such  order,  purchases  sucli  cotton,  he  cannot  recover  of 
the  bank  either  his  commissions  or  his  losses  sustained  liy  the  purchase, 
where  no  cotton  has  been  delivered  to  the  bank,  and  the  purchase  was 
made  in  the  name  of  the  mercliant.  Jeininon  v.  Citlzem  Sav.  Bank,  482, 
6.  Savings  Banks  —  Contkacts  Ultra  Vires. — Speculative  contracts 
entered  into  for  the  sale  and  purchase  of  stocks  by  a  savings  bank  at  tha 
■tock  board,  or  elsewhere,  subject  to  the  liazard  or  contingencies  of  gain 
or  loss,  are  uU7'a  vires,  and  a  perversion  of  the  powers  conferred  by  its 
charter.     Jd. 

BENEFICIARIES. 
See  Insurance. 

BENEVOLENT  SOCIETIES. 
See  Insurance,  20-32. 

BILLS    OF    LADING. 
See  Cauriers,  I. 

BONA  FIDE  PURCHASERS. 
Purchaser  Bona  Fidk,  Who  is  not.  —  One  is  not  entitled  to  protection  a» 
an  innocent  purchaser  from  the  fact  that  he  did  not  participate  in  a 
fraud,  if  he  knew  that  it  was  being  or  had  been  committed.  Having 
this  knowledge,  he  was  bound  to  inquire  what  were  the  rights  of  the 
party  against  whom  the  fraud  was  practiced.  Lang  Syne  Min.  Co.  v» 
Ro88,  337. 

See  JuDOMBNTS,  23;  Neglioenck,  13-16w 

BONDS. 

1.  Bond  Signed  by  Part  of  Sureties  Named  n»   It  Binds  Thosk  Who 

Sign  wuen.  —  Where  part  only  of  the  sureties  named  in  a  bond  execute 
it,  those  who  do  execute  it  will  be  bound,  unless  they  sign  it  upon  con- 
dition that  they  are  not  to  be  bound  unless  the  other  sureties  named 
therein  also  sign  it.      Whitaker  v.  Richards,  684. 

2.  Bond  Prepared  for  Two  Partners,  but  Signed  by  One  only.  Bind* 

Him  when.  —  Where  a  bond  is  prepared  for  two  partners,  but  is  signed 
by  one  only,  with  the  expectation,  but  not  upon  the  condition,  that  it 
will  be  signed  by  the  other,  the  partner  who  signs  will  be  bound.     Id. 
See  Evidence,  1-4;  Mechanic's  Lien,  5;  Office  and  Officers,  2-1. 

BROKERS. 
See  Contracts,  1. 

BURDEN  OF  PROOF. 
See  Altbratton    of    Instruments,  1;    ELEcrioNs,  23;   Fraudulent   Cok- 
VEYANCKS,  4;  Negotiable  Instruments,  9;  Railroad  Companies,  18. 
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BURGLARY. 
See  Ckiminal  Law,  I8-2L 

CANCELLATION. 
See  Sat.ks,  6,  7;  Wills,  1,  2. 

CARRIERS. 

COMHOIf  CaRRTTSK  CANNOT  RELIEVE  HiMSELF  FROM  LlABILmT  FOR  AOTUAL 

Value  of  Goods  Lost  turouoh  his  Negligence,  by  a  stipulation  in  a 
bill  of  lading  that  "when  a  valuation  as  agreed  upon  shall  be  named 
upon  this  shipping  receipt,  it  is  distinctly  understood  that  such  valuation 
ahall  cover  loss  or  damages  from  any  cause  whatever."  Weiller  v.  Penn- 
sylvania R.  R.  Co.,  700. 

Borden  of  Proof.  — If  a  Carrier  Delivers  Goods  in  a  Damaged 
Condition  which  started  on  their  journey  over  connecting  lines  in  good 
condition,  it  must  exculpate  itself  from  liability  by  showing  that  the 
injury  done  occurred  without  its  fault.  Mobile  etc.  R.  R.  Co.  v.  Tupelo 
Furniture  Mfg.  Co.,  262. 

Connecting  Carriers  —  Liability  for  Act  of  Agent  Acting  for 
Both.  —  When  connecting  carriers  use  one  station  and  jointly  employ  a 
ticket-agent,  the  fact  that  he  sells  a  ticket  for  transportation  over  one 
of  the  roads  does  not  render  the  other  road  liable  for  the  safe  transpor- 
tation of  the  passenger  over  the  road  on  which  he  bought  the  ticket. 
Atchison  etc,  R.  R.  Co.  v.  Cochran,  129. 

Duty  to  Soxday  Travelers.  —  A  railroad  company,  having  accepted  a 
passenger,  is  under  obligation  to  take  due  and  reasonable  care  for  his 
safety,  and  such  obligation  arises  by  implication  of  law,  independent  of 
contract.  Therefore  a  passenger  traveling  on  Sunday,  in  violation  of 
law,  is  not  precluded  from  recovering  for  an  injury  arising  from  the  car- 
rier's negligence,  when  such  violation  of  law  was  merely  a  condition  and 
no^  a  contributory  cause  of  the  injury.  In  such  case  the  passenger 
need  not  rely  on  the  contract,  which  was  illegal.  Delaware  etc.  R.  R. 
Co.  V.  Traiitivdn,  442. 

Doty  to  Provide  Safe  Means  of  Access  to  and  from  Depot. — The 
duty  of  a  railroad  company  as  a  carrier  of  passengers  does  not  end  when 
the  passenger  is  safely  carried  to  the  place  of  his  destination.  The  com- 
pany must  also  provide  safe  means  of  access  to  and  from  its  station  for 
his  use.  He  has  the  right  to  assume  that  the  means  of  access  provided 
are  reasonably  safe.  If  there  are  two  ways,  one  of  which  is  faulty  in 
construction  and  repair,  and  it  has  been  recognized  and  assented  to  by 
the  company  as  a  means  for  the  entrance  and  exit  of  passengers,  an  un- 
warned passenger  using  it,  and  injured  by  its  faulty  condition,  is  entitled 
to  recover,  although  the  other  way,  which  he  might  have  use<l,  was 
safer.  It  is  entirely  immaterial  who  built  or  maintained  the  defective 
way.      /(/. 

Dl'tv  to  Trespasser.  —  A  conunon  carrier  of  passengers  is  not  under 
the  same  obligation  as  to  care  and  diligence  in  guarding  against  injuries 
to  strangers,  and  especially  to  trespassers,  as  it  is  in  guarding  airainst 
injuries  to  passengers.  The  duty  to  the  latter  inv^olves  the  use  oi  the 
utmost  care  and  diligence  which  can  be  bestowed  by  human  skill  and 
foresight,  and  is  enforced  by  the  highest  considerations  of  public  policy. 
The  duty  to  the  former  rests  merely  upon  grounds  of  general  humanity 
Am.  St.  Hkp..  Vol.  XIX. —60 
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and  respect  for  the  rights  of  others,  an(?  requires  the  cnrrier  to  perform 
the  transportation  service  so  as  to  not  wantonly  or  carelessly  be  an  ag- 
gressor toward  third  persons,  whether  such  persons  are  on  or  off  the 
vehicle.     Chicago  etc.  R.  R.  Co.  v.  MehUack,  17. 

7.  A  Tkespas.ser  upon  a  Railroad  Train   attempting   to  obtain   a   free 

ride  without  the  consent  of  the  c:irrier  cannot  recover  for  an  injury  re- 
ceived, in  the  absence  of  proof  of  gross  negligence  amounting  to  willful 
or  wanton  misconduct  on  the  part  of  such  carrier.     Id. 

8.  Ddty  to  Trespasser  —  iNSTRrcxiON.  —  In  an  action  to  recover  tor  per- 

Bonal  injury,  where  the  main  controverdy  is  as  to  whether  plaintiff,  at 
the  time,  was  a  passenger  on  the  train  or  a  mere  trespasser,  and  the  evi- 
dence on  this  point  is  conflicting,  an  instruction  which  takes  from  the  jiiry 
all  consideration  of  evidence  tending  to  show  that  plaintiff  was  attempting 
to  obtain  a  free  ride  without  the  consent  of  the  carrier,  and  which  re- 
quires a  verdict  of  guilty  upon  mere  proof  that  the  injury  was  caused 
by  the  negligence  alleged,  irrespective  of  whether  plaintiff  was  a  passen- 
ger or  a  mere  trespasser,  although  the  negligence  alleged  was  such  aa 
would  render  the  carrier  liable  only  in  case  of  injury  to  a  passenger,  is 
erroneous.  Id. 
B.  Carrier  of  Passengers  —  Liability  for  Injuries  to  Interlopek. 
— One  not  Accepted  as  a  Passenger,  and  who  is  on  a  train  with- 
out the  knowledge  or  consent  of  the  company,  in  a  car  devoted  ex- 
clusively to  the  railway  mail  service,  where  he  was  forbidden  by  notfce 
to  remain,  and  where  the  employees,  in  the  discharge  of  their  ordinary 
duties,  would  not  discover  him,  though  possessed  of  a  ticket  entitling 
him  to  transportation,  is  not  a  passenger,  and  is  not  entitled  to  recover 
for  injuries  arising  from  a  collision.  Briclcer  v.  Philadelphia  etc.  R.  R, 
Co.,  585. 

10.  Passenger,  Definition  of.  — A  passenger,  in  a  legal  sense,  ia  one  who 
travels  in  some  public  conveyance  by  virtue  of  a  contract,  express  or 
implied,  with  the  carrier,  as  the  payment  of  fare,  or  that  which  is  ac- 
cepted as  an  equivalent  therefor.     Id. 

11.  Liability  to  Passenger.  —  A  carrier,  in  undertaking  to  transport  pas- 
sengers safely,  undertakes  to  so  carry  them  only  when  they  place  them- 
selves under  his  direction  in  particular  places  prescribed  for  the  purpose. 
He  will  not  be  held  liable  for  damages  accruing  to  an  interloper  who, 
unnoticed  by  him,  hides  in  a  place  not  intended  for  the  transportation  of 
passengers.     Id. 

12.  Railroad  Company  must  Exercise  Ordinary  and  Reasonable  Cark 
for  the  safety  of  a  passenger  lawfully  on  its  hand-car.  International 
etc  Ry  Co.  v.  Pnnce,  795. 

See  Negligence,  15. 

CHARTERS. 

See  Corporations. 

CHATTEL  MORTGAGES. 

L  Tender  of  Amount  of  Debt  Secured  by  Chattel  Mortgage  after 
Maturity,  Effect  of.  — The  effect  of  a  tender  of  the  amount  of  a 
debt  secured  by  a  chattel  mortgage,  though  made  after  maturity,  is  to 
extinguish  and  discharge  the  lien  of  the  mortgage;  and  in  an  action 
thereafter  brought  by  the  mortgagee  to  obtain  possession  of  the  chattels 
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mortgaged,  it  is  not  necessary  to  keep  the  tender  good  by  depositing 
the  money  in  court.  But  in  such  case  the  proof  should  be  clear  that 
the  tender  was  fairly  made,  delil)erately  and  intentionally  refused  by  the 
mortgagee;  that  sufficient  opportunity  was  afforded  to  ascertain  tlie 
amount  due,  aud  that  a  sum  siifficient  to  cover  the  whole  amount  due 
waa  absolutely  and  unconditionally  tendered.  Moore  v.  Norman,  247. 
2.  CuATTEL  Mortgage  of  Afikr- acquired  Property  —  Rule  at  Law  and 
m  Equity.  —  At  common  law,  a  mortgage  can  operate  only  on  property 
actually  in  existence  at  the  time  of  giving  the  mortgage  and  actually  or 
potentially  belonging  to  the  mortgagor.  In  equity,  however,  while  the 
mortgage  does  not  pass  the  title  to  after-acquired  property,  it  creat*^ 
in  the  mortgagee  an  equitable  interest  therein  which  will  prevail  even 
against  judgment  creditors  and  others,  although  the  mortgagee  has 
not  taken  possession  of  the  property,  and  the  mortgagor  has  done  no 
new  act  to  confirm  the  mortgage.  The  mortgage,  though  inoperati\  e 
as  a  conveyance,  is  operative  as  an  executory  agreement,  which  attaches 
to  the  property  when  acquired,  and  the  beneficial  interest  is  transferred 
to  the  mortgagee,  the  mortgagor  being  regarded  as  his  trustee,  in  accord- 
ance with  the  maxim  that  equity  considers  that  as  done  which  ought  to 
be  done.     Borden  v.  Croak,  23. 

See  Landlord  and  Tenant,  3;  Specific  Peuformancb,  1. 

CHECKS  AND    DRAFTS. 
See  Banks  and  Banking,  2,  3. 

CODICILS. 
See  Wills. 

COMMERCIAL  AGENCY. 
See  Negligence,  II;  Sales,  8. 

COMMON  CARRIERS. 
,  See  Carriers. 

COMMON  LAW. 
The  Wholb  of  the  Common  TiAW  of  England  is  not  in  Force  in  this 

state.  The  intention  of  our  legislaturo  was  to  adopt  only  so  much  of  it 
as  was  applicable  to  our  condition.  The  statutes  of  the  several  states 
adopting  the  common  law  are  generally  construed  as  applying  only  in 
cases  where  that  law  is  applicable  to  the  hai)it3  and  conditions  of  society, 
and  in  harmony  with  the  genius,  spirit,  and  objects  of  our  institutions. 
It  is  contrary  to  the  spirit  of  the  common  law  itself  to  apply  a  rule 
founded  on  a  particular  reason  to  the  law,  when  the  reason  utterly 
fails.  Reno  Smelting  Works  v.  Stevenson,  304. 
See  Watercourses,  2. 

COMMONS. 
See  Highways,  7. 

COMPLAINT. 
See  Elections,  24;  Juduments,  21. 
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COMPROMISE. 
See  Insurance,  7. 

CONCURRENT  NEGLIGENCR 
8e«  Nkouokncb,  3;  Railroad  Comfamibs,  IZ. 

CONDEMNATION. 
See  Eminent  Domain. 

CONDITIONAL  SALR 
See  Contracts,  2. 

CONDITIONS. 
See  Insurance. 

CONFESSIONS. 
See  Criminal  Law,  8-11. 

CONFLICT  OF  LAWS. 
See  Executors  and  Administrators,  I,  fl: 

CONFUSION  OF  GOODS. 
See  Personal  Propertt. 

CONNECTING  CARRIERS. 
See  Carriers,  2,  3. 

CONNECTING  RAILROAD& 
See  Railroad  Companies,  4. 

CONSIDERATION. 
See  Neootiablb  Instruments.* 

CONSPIRACY. 
See  CRiMUf  AL  Law,  21-23,  4I-4& 

CONSTITUTIONAL  LAW. 

8f*  CoNTUfTT;  Corporatioks,  2-4;  Elections,  1-3;  MmnairAt  Corpoba* 

TiONS,  6,  6;  Statutes;  Taxation,  2. 

CONTEMPT. 

i.  Constitutional  Law.  —  Courts  have  power,  for  the  purpose  of  enforcing 
their  authority  during  the  progress  of  trials,  for  the  speedy,  orderly, 
and  impartial  administration  of  justice  between  litigants,  and  the  en- 
forcing of  final  judgments  and  orders  of  the  court  after  the  trial,  to 
summarily  punish  for  contempt,  provided  they  do  not  violate  constitu- 
tional provisions  guaranteeing  trial  by  jury.     Puterbaugh  v.  SmUJi,  30. 

2.  Jurisdiction  to  Punish.  —  Proceeilings  by  contempt,  to  enforce  tlie  au- 
thority  of  a  jurisdiction  different  from  that  of  the  court  enforcing  it,  are 
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unknown  to  the  common  law.  The  rule  i«,  that  the  court  alone  in 
which  the  contempt  is  committed,  or  whose  order  or  authority  is  defied, 
has  power  to  punish  it,  or  to  entertain  proceedings  to  that  end.     Id. 

CoNSTiTDTioNAL  Law  —  RiGHT  OF  TuiAL  BV  JfRY.  —  A  statute  autlior- 
izing  a  judge  of  a  circuit  court  in  vacation  to  punish  in  a  summary  man- 
ner, by  fine  and  imprisonment,  any  person  who  shall  refuse  to  obey  a 
subpoena  of  a  notary  public  to  appear  and  have  his  deposition  taken  or 
to  sign  such  deposition,  is  void  as  being  in  conflict  with  constitutional 
provisions  guaranteeing  a  trial  by  jury.     Id. 

Constitutional  Law.  —  Tiie  legislature  has  no  power  to  make  that  pun- 
ishable as  a  contempt  which,  in  the  nature  of  things,  cannot  b«  a  con- 
tempt of  the  authority  imposing  the  punishment.     Id, 

CONTESTS. 
See  Elections. 

CONTRACTS. 

MtrnxALiTT  OT  Obligation  Essential  to  Binding  Conthact.  — An  in- 
strument signed  by  an  owner  of  real  estate  and  given  to  a  real  estate 
broker,  declaring  that  in  consideration  of  the  latter's  agreeing  to  act  a.i 
agent  for  the  sale  of  certain  land  the  former  thereby  gave  to  the  latter 
the  exclusive  right  for  three  months  to  sell  the  same,  and  promised  to 
pay  a  stated  commission  for  making  a  sale,  is  not  a  contract,  because 
there  is  no  mutuality  of  obligation,  nor  any  other  consideration  for  the 
agreement  of  the  party  who  signed  it,  and  so  long  as  it  remained  a  mere 
present  authorization  to  sell,  without  contract  obligations  having  been 
fixed,  it  was  revocable  by  the  party  who  signed  it  at  any  time  before  a 
sale  was  effected.  The  mere  receiving  of  this  instrument  by  the  party 
to  whom  it  was  given  did  not  import  an  agreement  on  his  part  to  so  act 
aa  agent,  nor  did  the  fact  that  he  tried  for  a  month  to  sell  the  land  fix 
that  obligation  upon  him;  for  such  acts  on  his  part  are  referable  to  the 
naked  present  power  to  sell,  and  proof  of  these  facts  is  not  sufficient  to 
sustain  an  averment  of  a  contract  entered  into.    Stensgaard  v.  Smith,  205. 

CONSTKOCTION   OF. — In    DETERMINING   THE    ReAL   CHARACTER   OF  A  CON- 

TRACT,  courts  always  look  to  its  purposes  rather  than  to  the  name  given 
it  by  the  parties,  and  though  the  parties  denominate  it  a  lease,  the  coui  t 
may  adjudge  it  a  conditional  sale,  with  a  reservation  of  the  title  for  tlia 
purposes  of  security.  Fidflity  etc.  Safe  Dep.  Co.  v.  Shenandoah  etc.  R,  R. 
Co.,  858. 

Contract  bt  Telegrafu,  Time  as  Essence  of. — Where,  through  tele- 
graphic correspondence,  an  ofi'er  to  sell  goods  is  answered  with  an  offer 
to  buy  at  a  certain  price,  with  the  condition  added,  "  Must  have  reply 
early  to-morrow,"  such  condition  is  a  stipulation  for  a  reply  within  that 
time;  and  when  it  is  not  received  until  late  in  the  evening  of  that  day, 
and  in  the  absence  of  proof  that  the  condition  was  complied  with,  the 
contract  is  not  complete,  and  the  title  will  not  pass  as  against  an  attach- 
ment levied  on  that  day  before  the  reply  was  received.  Union  National 
Bank  v.  Miller,  5.38. 

Damages  for  Non-performance  on  Time.  — One  who  contracts  to  com- 
plete certain  work  within  a  certain  time  is  liable  for  not  completmg  it 
within  such  time,  unless  prevented  by  the  act  or  fault  of  the  other  party. 
Underwood  v.  Wolf,  40. 
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6.  SevbAal  Actions  to  Recover  Installments  Due  o:t  a  Contract.  —  Each 

'  default  in  the  payment  of  money  falling  due  by  a  contract,  payable  in 

installments,  may  be  the  subject  of  an  independent  action,  provided  it  is 

brought  before  the  next  instuUmeut  becomes  due;  but  each  action  should 

include  every  installment  due  when  it  is  commenced,  unless  a  suit  is  at 

the  time  pending  for  the  recovery  thereof,  or  other  special  circumstances 

exist.     Lorillard  v.  Clyde,  470. 

See  Banks  and  Banking,  5;  Bonds;  Carriers,  4;  Corporations,  1,  6-9, 

13-15;  Dbbtor  and  Creditor,  3;  Neolioenck,  10;  Sales. 

CONTRACTS   AGAINST  PUBLIC  POLICY. 
See  Assignment,  1,  2. 

CONTRACTS  OF  SALE. 
See  Vendor  and  Ykndeb. 

CONTRIBUTORY   NEGLIGENCK 
See  Innkeepers,   1,  2;    Master  and  Servant;  Nequgbncb;  Railsoad 

Companies,  18. 

CONVERSION. 
See  Personal  Property,  3. 

CORPORATIONS. 

1.  What  Constitdtes.  —  Board  of  Water  Commissioners,  liable  as  well 

as  competent  to  be  impleaded,  to  make  contracts,  hold  property,  have 
a  seal,  make  by-laws,  and  generally  "  to  do  all  le^zal  acts  which  may  be 
necessary  and  proper  to  carry  out  the  effect,  intent,  and  object  of  the 
act"  creating  it,  although  not  in  terms  declared  to  be  a  corporation,  is 
made  such  by  the  powers  conferred.  O'Leary  v.  Board  of  Commiiisioners, 
169. 

2.  Legislative  Charter  is  Usually  a  Contract;  but  such  charter,  when 

revocable  at  the  will  of  the  grantor,  is  only  a  quasi  contract,  and  partakes 
more  of  the  character  of  a  license.  To  such  charter  the  rule  of  the 
Dartmouth  College  case  does  not  apply.  Wagner  Free  Institute  v.  PhUa- 
delphia,  G13. 
8.  Revocation  of  Corporate  Charter.  —  Under  a  constitutional  provis- 
ion giving  the  legislature  power  to  alter  or  revoke  any  corporate  char- 
ter, whenever,  in  its  opinion,  the  privileges  granted  become  injurious 
to  the  citizens  of  the  commonwealth,  the  legislature  ia  the  judge  as  to 
when  such  privileges  become  injurious.     Id, 

4.  Revocation  of  Corporate  Charter. — Under  a  constitutional  provis- 

ion giving  the  legislature  power  to  alter  or  revoke  any  corporate  charter 
whenever,  in  its  opinion,  the  privileges  granted  become  injurious  to  tlie 
citizens  of  the  commonwealth,  a  charter  granted  to  a  corporation,  ex- 
empting its  property  from  taxation,  but  granted  subsequently  to  the 
adoption  of  the  constitutional  provision,  is  only  a  qua.<il  contract,  in  the 
nature  of  a  license,  which  the  legislature  may  alter  or  revoke  by  general 
law  whenever,  in  its  opinion,  such  charter  becomes  injurious.     Id. 

5.  Promoters  of.  —  Where  a  prospectus  and  subscription  agreement  state 

that  a  corporation  is  to  be  formed  to  purchase  mines,  that  the  mines  are 
to  be  capitalized  at  one  million  five  hundred   thousand   dollars,   to   We 
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divided  into  shares  of  the  par  valne  of  ten  dollars  each,  to  be  issuctl  to 
one  of  the  promoters  in  payment  of  the  mine;  that  a  portion  only  of  tlie 
•hares  is  to  be  offered  for  sale  at  four  dollars  per  share,  and  that  the 
stock  is  to  be  fully  paid  up  and  non-Msessable,  and  the  promoters  sub- 
sequently purchased  the  mine,  paying  therefor  out  of  the  moneys  pail 
by  other  subscribers,  and  issued  to  themselves  the  balance  of  the  cipi. 
tal  stock  without  paying  any  consideration  therefor,  they  are  liable  to 
an  action  brought  by  the  other  subscribers  to  recover  the  damages  sus- 
tained by  them  from  the  issue  of  said  stock,  it  being  conceded  that  tlie 
promoters  did  not  disclose  the  price  that  they  were  to  pay  for  the  in  mo, 
nor  the  fact  they  did  not  intend  to  purcliase  unless  sufficient  funds  were 
furnished  by  others  to  pay  therefor  anil  for  the  expense  of  the  corpora- 
tion, leaving  a  large  amount  of  stock  to  be  gratuitously  distributed 
among  themselves.  Brewster  v.  Hutch,  498. 
9l  Ultra  Vires,  Defense  of,  wuei-i  not  Pekmittkd.  —  If  a  corporation 
has  entered  into  a  contract  in  violation  of  a  directory  provision  of  its 
charter,  and  has  enjoyed  the  full  benefit  of  sucli  contract,  it  cannot 
plead  in  defense  that  it  is  ultra  vhei^,  in  the  absence  of  proof  that  fraud 
was  intended  or  has  been  committed.  Sherman  Center  Town  Co.  v.  Mor- 
ris, 134. 

7.  Contract  Ultra  Vires,  while  it  remains  executory,  cannot  be  enforced; 

but  when  it  has  been  executed  and  the  corporation  has  received  the  bene- 
fit thereof,  it  is  estopped  from  denying  the  validity  of  the  contract.     Id, 

8.  Ratification  of  (Jontract  Ultra  Vires.  —  When  a  corporation  has 

had  the  benefit  of  a  contract  executed  by  its  agent  in  disregard  of  a  mere 
formality,  slight  evidence  will  establish  ratification  by  the  corporation, 
and  estop  it  from  denying  the  validity  of  the  contract.     Id. 

9.  Contracts  of  Corporations  are  Ultra  Vires  when  they  involve  ad- 

ventures  or  undertakings  outside  and  not  within  tlie  scope  of  the  powers 
given  by  their  cliarters.     Jemison  v.  Citizen-^'  Sav.  Bank,  482, 

10.  Corporations.  —  Plea  of  Ultra  Vihks  should  Prevail  unless  it 
will  defeat  justice  or  accomplish  a  legal  wrong.     Id. 

11.  Ultra  Vires — Estoppel. — Corporation  is  not  estopped  from  urging 
that  a  contract  is  tiltrn  vires  and  void,  if  it  remains  executory,  and  the 
corporation  haa  not  received  the  benefit  or  proceeds  thereof,  as  where 
the  contract  is  for  the  purchase  of  cotton  on  its  account,  and  such  cot- 
ton, though  purchased  for  such  account,  is  bought  in  the  name  of  the 
other  contracting  party,  an  1  is  never  delivered  to  the  corporation.     Id. 

12.  Corporation,  Notice  ok  Powers  of.  —  He  wlio  deals  with  a  corpora- 
tion is  chargeable  with  notice  of  its  powers  and  the  purposes  for  which 
it  was  formed,  and  when  dealing  with  its  agents  or  officers,  is  bound  to 
know  the  extent  of  their  powers  and  authority.      Id. 

13.  Prf^umption  that  Offickrs  had  Power  to  Contract.  —  A  contract 
in  due  form,  and  regular  upon  its  face,  executed  by  the  president  and 
secretary  of  a  corporation,  wlio  are  its  duly  constituted  officers,  is  prinm 
facie  valid  and  executed  witli  authority,  and  those  who  deny  sucli  au- 
thority take  upon  thenselves  the  burden  of  establishing  their  claim. 
Sherman  Center  Town  Co.  v.  Sirhjarf,  137. 

14.  Power  of  Officers  to  Exkcutk  Contracts. — Exi)ress  authority  by 
resolution  directing  the  president  and  secretary  to  represent  the  corpo- 
ration in  the  execution  of  contracts  is  not  indispensable  to  the  exeroi-^a 
of  that  power  by  these  officers.  Their  authority  may  be  implied  from 
their  conduct  and  the  acquiescence  of  the  directors.     Id, 
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15.  ACTHOKITT  or  Offickrs  to  Execute  Con'tracts. — When  the  presi- 
dent and  secretary  of  a  corporation  act  openly  and  publicly  as  its  agents 
in  executing  its  contracts,  with  the  full  knowledge  and  acquiescence  of 
the  directors,  the  corporation  cannot  escape  liability  on  a  contract  so 
executed,  of  which  it  has  received  the  beneht,  on  the  mere  ground  that 
the  authority  was  not  expressly  conferred  by  resolution  entered  upon 
the  records  of  the  corporation.     Id. 

IC  Directors  of  Corporation  are  not  Entitled  to  Any  Compensation  fob 
Official  Services  rendered  by  them  as  directors,  unless  compensation 
is  provided  for  by  the  charter  or  by-laws  of  the  corporation.  If,  there- 
fore, the  charter  or  by-laws  of  a  private  corporation  contains  no  such  pro- 
yision,  a  director  or  president  of  such  corporation  cannot  recover  for 
official  services  rendered  in  and  about  its  business,  when  no  agreement 
for  compensaaon  preceded  them.  No  presumption  of  such  an  agreement 
arises  from  the  performance  of  the  services.  Martindale  v.  Wilson-Cos* 
Co.,  706. 

17.  Agreement  to  Pay  for  Official  Services  of  Officer  of  Corporation, 
Made  affer  Performance  of  the  services,  will  not  sustain  an  action 
against  the  corporation  to  recover  therefor.     Id. 

See  Banks  and  Bankino;  Fraudulent  Conveyances,  3;  Judgments,  20l 
30;  Municipal  Corporations;  Railroad  Companies;  Subrooation; 
Taxation,  3,  4. 

CORPUS  DELICTL 
See  Criminal  Law,  11,  29. 

COSTS. 
See  Attacument  and  Garnishment,  6;  Tendeb. 

CO-TENANCY. 

1.  When  one  of  several  tenants  in  common  of  a  farm,  all  being  of  full  age, 

occupies  it,  and  takes  in  the  usual  course  of  husbandry  the  annual  profits 
thereof,  without  having  ousted  or  denied  the  rights  of  his  co-tenauts,  ha 
is  not  liable  to  account  to  them,  or  to  any  of  them,  for  the  profits  so  taken. 
Lt  Barron  v.  Babcock,  488. 

2.  Tenant  in  Common  Who  Grows  and  Severs  Crops,  such  as  oats  and 

grass,  whde  he  is  in  sole  possession  of  the  lands  of  the  co-tenancy,  be- 
comes the  exclusive  owner  of  such  crops,  where  his  occupancy  has  been 
permissive,  said  without  ousting  his  co-tenants;  and  if  his  co-tenants 
take  such  crops  away,  they  become  answerable  to  him  for  the  full  value 
thereof.  Id. 
See  Partnership,  2;  Personal  Property,  2;  Real  Property,  L 

CO-TRUSTEES. 
See  Trust's  and  Trustekb. 

COUNTIES. 
1.  Counties  are  Political   Subdivisions  of  the  State,  created  by  the 
sovereign  power  for  the  exercise  of  the  functions  of  local   government. 
Fry  V.  County  of  Albemarle,  879. 

S.  As  BKTWKEN  A  CoUNTY  AND  ITS  OFFICERS,  THE  PRINCIPLES  OF  RE- 
SPONDEAT Superior  do  not  apply,  because  the   relation   of  master  and 


Index.  953 

servant  <?oes  not  exist.     Such  officers  are  quasi  p^iblic   ofTicprs  of  the 
state.     Id. 
S.  A  ConNTY  13  NOT  Answkrablb  in  Dauaoks  to  a  Person  iNjuRHf)  by 
THB  Nkoligknuk  of  a  couvict  who  ia  working  ou  a  public  higiiway  uu- 
der  the  directioa  and  supervision  of  an  otticer  of  the  county.     Id. 

CRIMINAL  LAW. 

1.  Indictment  —  Joinder  of  Offsnses  —  Duflicitt. — Two  or  more  dis- 

tinct offenses  may  be  joined  iu  one  indictment  under  separate  counts 
without  its  being  open  to  the  objection  of  duplicity,  which  occurs  when 
two  or  more  distinct  crimes  are  joined  iu  one  count.  lieagan  v.  State, 
833. 

2.  Idem  Sonans. — Where  the  name  of  an  owner  of  stolen  goods  is  writ- 

ten in  an  indictment  as  "Fraude,"  while  the  proper  spelling  of  it  is 
"Freude,"  and  expert  evidence  shows  a  wide  difference  in  sound  in  pro- 
nouncing the  two  words,  the  question  of  variance  or  no  variance  in  the 
names  should  be  submitted  to  the  jury,  with  proper  instructions  explana- 
tory of  the  rules  of  idem  aonans.  Weilvl  v.  Stale,  855. 
S.  Idem  Sonans.  —  When  any  question  arises  concerning  the  name  of  the 
person  upon  whom  tiie  iulictment  alleges  that  the  injury  was  inflicted, 
the  practice  should  be  analogous  to  the  practice  in  case  of  plea  of  mis- 
nomer by  the  prisoner.  The  fact  should  be  submitted  to  the  jury,  and 
it  is  competent  to  show  that  the  names  are  entirely  dissimilar  in  sound, 
or  that  the  prisoner  is  as  well  known  by  the  name  used  in  the  indictment 
as  by  any  other.     Id. 

4.  Allusion    to    Defendant's    Failure    to    Testify    as    Ground    fob 

New  Trial. — A  statute  providing  that  "any  defendant  in  a  crim- 
inal action  shall  be  permitted  to  testify  in  his  own  behalf  therein,  but 
the  failure  of  any  defendant  to  so  testify  shall  not  be  taken  as  a  cir- 
cumstance against  him,  nor  shall  the  same  be  alluded  to  or  commented 
on  by  counsel  in  the  cause,"  absolutely  prohibits,  under  any  circum- 
stances, any  allusion  to  as  well  as  any  comment  to  the  jury,  on  defend- 
ant's failure  to  testify  in  his  own  behalf.  Such  comment  by  counsel  ia 
ground  for  a  new  trial.     Hunt  v.  State,  815. 

5.  Privilege   of   Prosecution.  —  The   prosecuting  attorney,  in  a  criminal 

case,  may  comment  upon  the  fact  that  the  father  of  the  accused,  being 
present  during  the  trial,  was  not  placed  upon  the  stand  to  testify  in  favor 
of  the  defendant.     Crumes  v.  State,  85.*?. 

6.  Testimony  of  an  Accomplice.  —  The  refusal  of  a  trial  court  to  instruct 

or  advise  a  jury  to  act  with  great  prudence  and  suspicion  upon  the  evi- 
dence of  an  accomplice,  and  to  acquit  unless  it  is  corroborated  in  ma- 
terial particulars,  will  not  justify  the  appellate  court  in  setting  aside  a 
verdict  and  judgment  of  conviction.  Whether  such  instruction  should 
be  given  or  not  rests  in  the  discretion  of  the  trial  judge,  and  his  refusal 
to  give  it  is  not  assignable  as  error.     Vhfaihnm  v.  State,  310. 

7.  Evidence.  —  All  materials  in  any  w  ay  part  of  the  res  ye-^lce  may  be   pro- 

duced as  evidence  on  the  trial.     Jackton  v.  State,  839. 

8.  CJoNFESSiON.i  A3  EVIDENCE.  —  Article  750  of  the  Code  of   Criminal   Pro- 

cedure of  Texas  provides,  in  relation  to  confessions,  that  a  confes- 
•ion  shall  not  be  used  if,  at  the  time  it  was  made,  the  defendant  war 
in  jail,  or  other  place  of  confinement,  or  in  custody  of  an  officer,  unles* 
snch  confession  is  made  in  the  voluntary  statement  of  the  accused, 
taken  before  an  examining  court  in  accordance  with  law,  or  made  volun 
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tarily  after  being  first  cautioned  that  it  may  be  nsed  against  him,  or 
nnless  in  connection  with  such  confession  he  makes  a  statement  of  facta 
or  of  circnmsLances  that  aro  found  to  be  true,  which  conduce  to  estab- 
lish his  guilt,  such  as  the  "finding  of  secreted  or  stolen  property." 
Under  this  provision,  the  facts  stated  by  the  accused  must  first  be  fouu'l 
to  be  true  in  pursuance  of  or  by  means  of  the  information  received  fraia 
him;  and  if  they  are  first  found  to  be  true  from  any  other  source  of  in- 
formation, tlie  confession  is  not  admissible.  If,  however,  they  are  first 
found  to  be  true  in  pursuance  of  his  statement,  and  afterwards  ioiuid 
to  be  true  from  information  derived  from  another  source,  the  confession 
is  admissible.     Crmvder  v.  Staff,  811. 

9.  CoNFKSsioN    IS   NOT  ADMISSIBLE  unless  freely  and  voluntarily  mii<le  by 

the  prisoner,  \ininfluenced  by  persuasion  or  compulsion,  not  induced  by 
any  promise  creating  hope  of  benefit,  or  any  threats  creating  fear  of 
punishment,  and  after  caution  that  it  may  be  used  against  him.  A 
promise  by  an  officer  to  a  prisoner  that  if  he  will  confess,  *'  he  will  do 
what  he  can  for  him  in  his  case,"  renders  the  confession  obtained  thereby 
inadmissible.     Searcy  v.  State^  851. 

10.  Confession  as  Evidence.  —  Where  the  influence  applied  to  obtain  a 
confession  is  such  as  to  make  the  prisoner  believe  his  condition  would  be 
better  by  making  it,  whether  true  or  false,  it  is  inadmissible;  if  not,  it  is 
admissible.     Id. 

11.  CoRPcrs  Delicti  —  Confessions.  — The  corpus  delicti  consists  not  merely 
of  an  objective  crime,  but  also  of  defendant's  agency  in  the  crime;  and 
unless  it  is  proved  in  both  these  respects,  a  confession  by  the  defendant 
is  not  of  itself  enough  to  sustain  a  conviction.  The  confession  must  be 
corroborated.  This  may  be  done  by  circumstantial  evidence.  Harris  \. 
State,  837. 

12.  Adultert  o»  Wife  —  Declarations  of  Husband  as  Evidence.  —  Ou 
the  trial  of  a  woman  for  adultery,  evidence  that  her  husband,  since  de- 
ceased, had  declared  to  witness,  in  the  presence  of  the  alleged  guilty 
parties,  that  he  desired  witness  to  remain  with  him  and  give  him  his 
medicine;  that  he  would  take  anything  he  might  give  him,  that  he  was 
afraid  to  trust  either  of  the  alleged  guilty  parties;  and  that  witness  did 
not  know  what  went  on  there  while  he,  the  husband,  was  alone  with 
them,  as  they  aggravated  him  all  they  could,  is  incompetent,  because 
uncertain,  as  referring  to  acts  of  lewdness  showing  illicit  intercourse,  or 
a  disposition  to  have  such  intercourse  on  the  part  of  the  alleged  guilty 
parties.  Where,  however,  the  admission  of  such  evidence  works  no  in- 
jury, it  is  not  ground  for  reversal.     Oraham  v.  State,  809. 

13.  Indictment  for  Assault  with  Intent  to  Rob  need  not  describe  th* 
property  which  the  defendant  intended  to  take,  nor  aver  that  he  intended 
to  deprive  the  owner  of  the  property  of  the  value  of  it  Crumea  v.  State, 
853. 

14.  Indictment  for  Assault  wrrn  Intent  to  Rob.  — The  only  fact  which 
appears  from  the  record  as  necessary  to  an  understanding  of  the  points 
decided  is,  that  an  officer  testified  that  he  obtained  the  pistol  exhibited 
in  evidence,  at  the  house  of  the  father  of  defendant,  about  a  week  after 
the  alleged  ofiFense.     Id. 

16.  The  Crime  of  an  Attempt  to  Commit  an  Offense  is  compounded  of 
two  elements;  I.  An  intent  to  commit  it;  and  2.  A  direct  ineffectual  act 
done  towards  its  commission.  It  must  approach  sufficiently  near  to  the 
crime  intended  to  be  committed  to  stand  either  as  the  first  or  some  sub- 
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sequent  step  in  a  direct  movement  towards  the  commission  of  the  offense 
after  the  preparations  are  made,     Nicks  v.  Commonwealth,  891. 

16.  Indictment  for  an  Attempt  to  Commit  a  Crime  must  allege  some  act 
done  by  the  defendant,  of  such  a  nature  as  to  constitute  an  attempt,  in 
the  legal  sense,  to  commit  ati  offense.     Id. 

17.  The  Crime  of  Attempting  to  Administkr  Poison  is  not  J^taelisiikd 
by  proof  that  the  defendant  purchased  poison,  and  ineffectually  solicited 
another  to  put  it  in  the  food  or  drink  of  a  third  person.     Id. 

18.  Burglary.  — Possession  of  Stolen  Goods,  without  other  evidence  of 
guilt,  is  not  prima  facie  evidence  of  burj^lary;  but  where  goods  have 
been  taken  by  a  burglar,  and  are  immediately,  or  soon  after,  found  in 
the  actual  and  exclusive  possession  of  a  person  who  gives  a  false  account 
or  refuses  to  give  any  account  of  the  manner  in  which  the  goods  came 
into  his  possession,  proof  of  such  possession  and  guilty  conduct  will  sus- 
taia  the  inference,  not  only  that  he  stole  the  goods,  but  that  he  also 
made  use  of  the  means  by  which  access  to  them  was  obtained.  Jackson 
V,  State,  839. 

19.  Burglary. — Possession  of  recently  stolen  property,  to  warrant  an  in- 
ference of  guilt  of  burglary,  must  be  personal  and  exclusive,  unexplained, 
and  must  involve  a  distinct  and  conscious  assertion  of  property  by  the 
accused.     Id. 

20.  Burglary  —  Right  of  Jury  to  Inspect  Evidencs  of  Crime.  — Where 
the  evidence  concerning  the  identity  of  a  sack  found  in  the  house  of  the 
accused,  as  one  of  the  sacks  stolen  at  the  time  of  the  burglary,  is  con- 
flicting, the  jury  is  entitled  to  a  personal  inspection  of  the  sack  in  the 
presence  of  the  court,  counsel,  and  parties.  In  such  case  the  jury  is 
not  entitled  to  an  inspection  after  they  retire  from  the  court-room.     Id. 

21.  Burglary —  Evidence.  —  Where  a  conspiracy  between  two  to  commit 
a  burglary  is  established,  evidence  of  the  finding  of  the  fruits  of  the 
Clime  at  the  house  of  either  of  the  conspirators  subsequent  to  the 
burglary,  and  what  transpired  at  the  time,  is  admissible  and  legitimate 
as  tending  to  connect  the  conspirator  on  trial  with  the  crime,  although 
neither  of  them  was  present  when  such  fraits  of  the  burglary  were 
found.     Id. 

22.  Conspiracy  Evidence. —As  between  conspirators,  antecedent  acts  and 
declarations  of  each,  pending  and  in  pursuance  of  the  common  design, 
and  tending  to  throw  light  upon  its  execution,  or  upon  the  motive  or  in- 
tent of  the  perpetrators,  are  competent  evidence  against  each  and  all  of 
them;  and  when  the  conspiracy  is  proved,  the  declarations  and  move- 
ments of  other  conspirators  before  the  perpetration  of  the  crime  are  a<l- 
missible  against  the  defendant,  though  occurring  in  bis  absence,  Clark 
V.  State,  817, 

23.  Conspiracy  Evidence.  —  When  two  or  more  persons  combine  or  as- 
sociate together  for  the  prosecution  of  some  fraudulent  or  illegal  pur- 
pose, the  acts  and  declarations  of  any  of  them,  made  in  furtherance  of 
the  common  purpose,  and  forming  part  of  the  res  gestae,  are  admissible 
in  evidence  against  the  others;  otherwise,  however,  as  to  subsequent  acts, 
admissions,  or  declarations.     Id. 

24.  Jury  Trial.  —  On  the  trial  of  one  accnsed  of  murder,  it  is  not  error  en- 
titling him  to  a  new  trial  for  the  court  to  instruct  the  jury  that  they 
may  consider  threats  against  the  decedent,  and  proved  to  have  been 
made  by  the  accused,  and  any  motive  to  kill  established  \>y  the  evidence, 
together  with  all  the  evidence  in  the  case,     Cheatham  v.  Slate,  310. 
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25.  MANsrAUGHTKR.  —  Uncommunicated  Thrkats  are  not  admissible  in  evi- 
dence to  establish  manslaughter  or  to  mitigate  its  pnnishment.  Man- 
slanghter  is  predicable  only  upon  adequate  cause,  and  facts  unknown 
to  defeudaut  cannot  enter  into  and  become  constituent  elements  or 
factors  in  creating  adequate  cause.     Leiiy  v.  Stat/',  826. 

26.  Self-defensb  —  Threats. — When  defendant  provokes  the  occasioa 
which  produces  the  necessity  to  take  the  life  of  deceased,  he  cannot 
rely  upon  self-defense,  nor  avail  himself  of  threats  made  by  deceased 
against  his  life.     Id. 

27.  Manslaughter  —  Self-defense. — Where  the  only  inference  dciluclble 
from  the  evidence  is,  that  defendant,  after  seeking  the  occasion,  killed 
deceased  because  of  his  insulting  language  toward  defendant's  mother, 
he  cannot  rely  npon  self-defense,  no  matier  whether  or  not  deceased 
attempted  to  draw  a  weapon,  or  whether  defendant  shot  to  save  himself 
from  being  killed.  In  either  event  the  crime  would  be  manslaughter, 
the  defendant  having  had  an  intent  to  commit  a  felony,  and  having  pro* 
Toked  the  occasion  which  produced  the  necessity  to  take  the  life  of  de- 
ceased.    Id. 

28.  Manslaughter  —  Adequate  Cause  fob  Killing. — That  one  man 
called  another  a  son  of  a  bitch  is  not  such  adequate  cause  for  killing 
him,  by  the  latter,  as  will  reduce  the  crime  to  manslaughter,  witluii 
the  meaning  of  a  statutory  term,  that  "  insulting  words  toward  a  female 
relative  "  is  "  adequate  cause  "  to  reduce  a  killing  to  manslaughter.     Id. 

29.  CLOTHrsG  AS  Evidence. — Clothing  identified  as  that  worn  by  deceased 
at  the  time  he  was  shot  is  admissible  as  evidence  for  the  state,  although 
since  the  shooting  it  has  been  given  to  a  party  who  has  had  it  altered 
and  patches  sewed  over  the  bullet-holes  therein.     Id. 

80.  Infanticide.  — To  warrant  the  conviction  of  a  mother,  of  infanticide,  It' 
must  be  proved  that  the  child  was  born  alive,  that  it  had  an  existence 
independent  of  its  mother,  and  that  afterwards  its  life  was  destroyed  by 
her  act,  agency,  or  procurement.     Han-is  v.  State,  837. 

31.  Public  House,  as  Defined  bt  Statute,  signifies  a  house  commonly 
open  to  the  public,  either  for  business,  pleasure,  religious  worship,  the 
gratification  of  curosity,  or  the  like,  and  includes  all  houses  made  pub- 
lic by  the  occupation  of  them,  as  taverns,  inns,  storehouses  for  retailing 
liquors,  or  by  the  resort  of  numerous  persons,  or  in  any  other  way.  Cole 
v.  State,  856. 

82.  Public  House.  —  School-house  is  a  public  house  within  the  meaning  of  a 
statute  prohibiting  card-playing  in  such  house  on  Sunday,  and  the  fact 
that  it  is  not  at  times  temporarily  occupied  as  such,  or  that  it  may  be  so 
occupied  for  other  than  school  purposes,  does  not,  when  vacant,  or  occu- 
pied for  other  purposes,  make  it  any  the  less  a  public  house  during  the 
time  it  is  actually  dedicated  to  school  purposes  as  such.  A  house  occu- 
pied during  the  week,  for  school,  is  none  the  less  a  public  house  on  Sun* 
day,  whether  occupied  at  all,  or  whether  used  on  that  day  for  religious 
services.     Id. 

83.  Attempt  to  Rape.  —  Indictment  charging  an  attempt  to  commit  rape, 
by  threats  alone,  is  sufficient  without  especially  alleging  that  the  threats 
were  directed  against  the  female  upon  whom  the  attempt  was  made. 
Reagan  v.  State,  833. 

84.  Attempt  to  Rape.  —  Specific  Intent  to  rape  is  an  absolutely  essential 
ingredient  to  an  attempt  to  rape,  and  must  accompany  the  means  used 
to  effect  the  crime.     Id. 
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85.  AriRMPT  TO  R  wr.  —  "Drunkbnskss  Depriviko  /ccusko  of  Intent.  —  A 
specific  intent  to  rape  must  acuompany  tlie  means  used  to  effect  an  at- 
tempt to  rape,  ami  if  the  prisoner's  mental  faculties  were  so  ovorcomp  by 
intoxication  at  the  time  of  the  attempt  that  bfi  was  not  con:jcious  of 
what  he  was  doing,  or  if  his  actions  aiui  the  means  used  were  naturally 
calculated  to  effect  his  purpose,  still  if,  from  intoxication,  he  had  not 
sufficient  capacity  to  entertain  the  intent,  such  intent  cannot  he  inferred 
from  his  acts.  If,  however,  he  retained  sufficient  mental  capacity  to 
know  what  he  was  doing,  and  why  he  was  doing  it,  tlien  tlie  attempt  to 
rape  may  be  inferred  from  his  acts,  the  same  as  if  he  were  sober.     Id. 

S6.  Husband's  Attkmvt  to  Commit  IIape  on  his  Wifk.  —  A  husband  who, 
uuiler  menace  of  death  to  both  parties  in  case  of  refusal,  and  by  present- 
ing a  loaded  gun  at  both  parties,  constrains  his  wife  to  submit  and  a  man 
to  undertake  an  attempted  sexual  connection,  is  guilty  of  an  attempt  to 
commit  rape.     S/dli  v.  Doioell,  6C8. 

87.  RoBKKKY  IS  THB  1'"ki,onious  AND  FoRciBi.R  Takino,  from  the  persou  of 
another,  of  goods  or  money  of  any  value,  by  violence  and  putting  him 
in  fear;  and  any  instruction  which  omits  the  felonious  intent  from  the 
definition  of  the  crime  is  erroneous.     Commonwealth  v.  White,  628. 

88.  RoisBEKV. — Value  oFrKOPERxy  Takbn  may  be  considered  by  the  jury  un- 
der an  indictment  for  robbery  for  the  purpose  of  determining  the  intent 
with  which  the  act  was  committed.  The  taking  of  a  pinch  of  tobacco, 
with  no  felonious  intent,  but  as  a  practical  joke,  is  not  robbery.     Id. 

39.  iNsrKi'CTiON  Definino  IIokhkuy  in  the  exact  language  of  the  atatate  ia 
Bufiicient  and  unobjectionable.     Clark  v.  State,  817. 

40.  Indicimknt  for  Robbery  may  charge  defendant  in  the  same  coant  with 
felonious  acts  with  respect  to  several  parties,  as  the  taking  of  certain 
personal  property  from  one,  atid  money  from  another,  if  it  was  all  one 
transaction;  and  if  the  proof  follows  the  allegations,  it  will  authorize  a 
conviction.     Id. 

41.  RoiiBKUY  —  Evidence.  —  On  a  trial  for  robbery,  evidence  is  admissible 
to  show  that  subsequently  to  the  commission  of  the  crime,  the  fruits 
thereof  were  found  in  the  possession  of  one  of  defendant's  co-conspir- 
ators, whose  complicity  in  the  commission  of  the  robbery  has  been  fully 
established.     Id. 

42.  RoBBKRY  —  EviLiKNcn.  — On  a  trial  for  robbery,  evidence  is  admissible 
that  defendant  and  his  co-conspiraior,  while  in  custody  and  at  the  time 
of  their  preliiTiinary  examination,  informed  the  witness  of  the  place  of 
concealment  of  some  of  the  fruits  of  the  crime,  and  requested  and  tried 
to  induce  him  to  remove  tliein.     Id. 

43.  Oi'iNiON  as  EviDKNCE.  — On  a  trial  for  robbery,  a  witness  may  state  aa 
his  opinion  that  tracks  made  at  the  place  of  the  robbery  correspond  with 
those  made  by  the  boots  or  shoes  worn  by  defendant.     Id. 

44.  OriNiON  EviitKNCE. — Witness  may  state  his  opinion  as  to  the  corre- 
spoinlence  of  tracks  found  at  and  near  the  place  of  an  attempted  robbery, 
and  the  shoes  worn  by  defendant,  or  shoes  worn  by  another,  who,  on  the 
night  of  the  offense,  was  seen  in  company  with  defendant.  Grumes  v. 
Stalf,  853. 

45.  \Vi  iNESs  MAY  State  his  Opinion  that  hair  found  on  a  fence  was  from  a 
horse  which  the  evidence  shows  that  defendant  was  riding  at  the  time  of 
an  attempted  robbery.     Id. 

46.  Eviuknck  —  Declarations  as  Hbar.say. — Declarations  made  by  the 
father  of  the  accused  when  he  delivered  a  pistol  to  an  officer  subsequent 
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to  in  attempted  robbery,  about  defendant  not  having  had  the  pistol  at 
the  time  of  the  attempt,  is  hearsay,  and  not  part  of  the  res  gestce.  The 
father  being  a  competent  witness,  he  must  be  produced  to  testify  to  and 
establish  the  fact,  if  defendant  desires  such  fact  established.     Id. 

CROPS. 
See  Co-tenancy,  2. 

CROSS-EXAMINATION. 

See  Trial,  4.  , 

CROSSINGS. 
See  Railroad  Companies,  15-17* 

CRUELTY. 
See  Mabriagb  and  Divorcb. 

CUSTOM. 
See  UsAGB. 

DAMAGES. 

Pleadings  —  Punitive  Damages. — Where  the  amount  of  damages  is  stated, 
plaintiff  may  recover  punitive  damages,  though  they  are  not  styled  such 
in  his  complaint.     Southern  Exp.  Co.  v.  Brown,  306. 

See  Assault,  1-.3;  Contraci-s,  4;  Corporations,  5;  Counties,  3;  Eminent 
Domain,  2-9 ;  Evidence,  7;  Forcible  Entry  and  Unlawful  De- 
tainer; Highways,  4-6;  Libel  and  Slander;  Master  and  Servanf, 
2,  6;  Mortgages,  2,  5;  Municipal  Corporations,  15-19. 

DEBTOR  AND  CREDITOR. 

1.  Creditor  has  No  Right  to  the  Personal  Labor  of  his  Debtor,  and 

therefore  cannot  complain  if  such  labor  is  given  to  another.  Buckley  v. 
Dunn,  334. 

2.  Preferences.  —  Every  debtor  has  the  right  to  prefer  one  of  his  creditors 

to  another,  in  the  absence  of  a  statute  forbidding  it,  and  the  case  of  a 

surviving  partner  who  is  a  debtor  is  no  exception  to  the  rule.     PaUon  v. 

Le/lwich,  902. 
8.  Novation.  —  Whether  a  Transaction  Amounts  to  a  Novation  or  not 

is  a  question  of  intention,  to  be  decided  from  all  the  circumstances  of 

the  case,  although  nothing  positive  be  expressed.     Fidelity  etc.  Safe  Dep. 

Co.  v.  Shenandoah  etc.  R.  R.  Co.,  858. 
See  Attachment  and  Garnishment;  Banks  and  Banking,  2,  3;  CHArrEL 

Mortgages,  2;  Estoppel,  2;  Fraudulent  Conveyances;  Judgments, 

2,  3;  Payment. 

DECLARATIONS. 
See  Agency,  2;  Criminal  Law,  12,  46. 

DECREES. 
See  Judgments. 
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DEDICATION. 

1.  Dkdication   of  Street,  Effect  of.  —  When  a  street  is  dedicated  to  the 

public,  the  fee  vests  ouly  in  the  public  when  the  statute  so  provides; 
in  all  other  eases  the  owner  of  the  land  retains  his  exclusive  right  in  the 
soil  for  every  purpose  of  use  or  profit  not  inconsistent  with  the  public 
easement,  and  uu*.y  maintain  appropriate  actions  for  any  encroacluneuts 
upon  it.     O'Neal  v.  City  of  Sherman,  743. 

2.  Dedication  of  Street  —  Right  to  Limit  Use.  —  A  grantor  may  prescribe 

the  conditions,  qualifications,  and  limitations  of  a  grant  of  property  to 
a  municipal  corporation,  and  when  the  land  is  granted  for  *'  street  pur- 
poses only,"  the  city  cannot  appropriate  it  to  another  use,  or  if  it  does, 
the  use  may  be  enjoined.     Id, 

See  H 10  u  WAYS. 

DEEDS. 

1.  Deed  is  Inoperative   fok  Want  of  Delivery,   if  after   being  signed 

and  acknowledged  by  the  grantor,  he  leaves  it  in  the  custody  of  an  agent, 
with  instructions  to  deliver  it  to  the  grantee  only  in  the  event  of  the 
grantor's  death,  though,  after  such  death,  it  is  delivered  to  the  gnintee 
by  the  agent,  as  directed.      Wemnt/er  v.  Cock,  320. 

2.  Acknowledgment    of    a    Deed    cannot    bk    Taken    by    a    Grantee 

THEREIN,  though  the  conveyance  is  to  him  as  trustee.  Boioden  v.  Par- 
risk,  873. 
S.  Acceptance  of  a  Deed  by  a  Grantee  or  Trustee  is  Presumed  from 
its  delivery,  unless  he  renounces  it.  This  presumption  is  not  rebutted 
by  the  fact  that  he,  acting  as  a  notary  public,  took  and  certified  the 
acknowledgment  of  the  deed.     Id. 

4.  Deed  Made  to  Married  Woman  in  her  maiden  name  is  valid  if  clearly 

shown  to  have  been  intended  for  her.      mikenson  v.  Schoonmal^r,  803. 

5.  Evidence.  —  A  Copy  of  a  Conveyance  of  land  in  Texas,  made  before 

a  notary  public  in  Louisiana  in  accordance  with  the  form  and  mode 
usual  in  this  state,  is  not  admissible  in  evidence  as  a  recorded  instru- 
ment, though  proved  and  recorded  in  the  county  where  the  land  is  situ- 
ated. The  error  in  admitting  it  is  immaterial,  if  an  examined  copy 
taken  from  the  notary's  record,  subsequently  introduced,  was  properly 
admitted.     Frost  v.   Wolf,  761. 

6.  Evidence.  —  An  Examined  Copy  of  a  deed  to  land  in  Texas,  made  be- 

fore a  notary  in  Louisiana,  with  proof  of  the  execution  of  the  origiiuil 
and  of  the  nnmes  of  the  parties  and  payment  of  the  purchase-money,  is 
admissible  to  prove  a  conveyance  of  the  land.     Id. 

7.  Though  an  Unsealed  Instrument  may  not  Convey  the  legal  title  to 

land,  it  at  least  conveys  the  equitable  title.     Id. 
6.  Dkeds  to  Partner^ship.  — Though  at  law  a  deed  made  by  or  to  a  partner- 
ship in  the  firm  name,  the  full  name  of  neither  partner  being  given,  will 
not  pass  title  to  the  land,  such  is  not  the  rule  in  equity,  where  the  equi- 
table title  is  deemed  to  pass.     Id. 

9.  Ancient  Deed,  Presumption  of  Power  of  Partner  to  Convey.  —  After 

the  lapse  of  more  than  thirty  years  from  the  time  of  execution  of  a  deed 
by  one  member  of  a  partnership  purporting  to  act  for  the  firm,  liis 
power  to  act  will  be  presumed,  and  the  deed  admitted  to  prove  the  con- 
veyance.    Id. 

10.  Conveyance   by  Partner.  —  Where  property  stands  in  the  name  of 
a  firm,  one  partner  in  that  name  may  convey  the  legal  as  well  as  tlie 
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equitable  title,  if  he  has  authority  so  to  do  at  the  time  the  conveyance  ia 
made,  or  his  act  may  be  ratified  hy  subsequent  parol  consent.     Id. 

II.  Pkesumption  from  Lapse  ok  Time,  as  to  power  of  partner  to  convey 
lirm  property  by  deed  which  lie  assumes  the  right  to  make  in  its 
name,  arises  the  same  as  iu  other  oases  in  which  one  person  has  assumed 
to  execute  a  deed  in  the  name  of  another.     Id. 

\2.  Ancient  Deed  as  Evidence.  — Where  an  ancient  deed,  otherwise  admis- 
sible, is  offered  in  evidence,  it  is  immaterial  that  its  proof  or  ackno^l- 
edfjmeut  was  insufficieut  to  admit  it  to  record.     Id. 

^.    JuGDMENT     CkEDITOK     not     CUARtiED     WITH     NoTICE    OF     UNRECORDED 

Deed  from  Judgment  Debtor. — A  judgment  creditor  is  not  charged 
with  notice  that  the  judgment  debtor,  who  is  the  lessor  of  real  estate, 
the  title  to  which  appears  of  record  in  his  name  at  the  time  of  the  dock- 
eting of  the  judgment,  has  conveyed  the  property  to  another  person,  al- 
though the  latter  has  informed  the  tenant  that  he  lias  a  deed  from  the 
debtor.  The  law  in  such  case  holds  the  judgment  creditor  to  have  had 
notice  only  of  such  facts  as  inquiry  would  naturally  lead  to,  not  of  sucb 
facts  as  it  might  possibly  lead  to.  Wilkina  v.  Bevier,  238. 
See    Fraudulent  Conveyances,  8;  Judgments,  4;  Judicial  Saucs. 

DEFINITIONS. 
"Children."    See  Wills,  3,  4. 
"  General  insurance  agout. "     See  Insurance,  10. 
"Legal  heirs,"    See  Insurance,  32. 
"Nuisance."    See  Nuisances,  4. 
"Passenger."    See  Carriers,  10. 
"Peddler."    See  Peddlers. 
"Public  house."    See  Criminal  Law,  31,  32. 

DELIVERY. 
See  Deed,  1. 

DEPOSITIONS. 

1.  Deposition  as  Evidence.  —  The  deposition  of  a  deceased  witness,  cer- 

tified by  the  officer  taking  it  as  being  correct,  and  afterwards  identified 
by  him,  is  admissible  in  evidence,  and  no  objection  can  be  raised  to  the 
form  of  the  officer's  certificate  when  no  particular  form  is  prescribed  by 
statute.     Clark  v.  Slate,  817. 

2.  Deposition.  —  Objection  to  the  manner  and  form  of  taking  a  deposition 

must  be  made  at  the  time  the  deposition  was  taken.  Such  objection, 
cannot  be  made  for  the  first  time  at  the  triaL  IntertuUional  etc  R'y  Co, 
V.  Piinee^  795. 

DEPOSITS. 
See  Banks  and  Banking,  2. 

DEPOTS. 
See  Carriers,  5. 

DESERTION. 
See  Marriage  and  Ditobos. 
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DEVISES. 
See  Wills. 

DISORDERLY  HOUSEa 
See  MoNioiPAL  Corporations,  8-l(k 

DIVERSION. 

See   WATERCODBSia. 

DIVORCE. 
See  Lu  Fknuens;  Marriaob  and  DrvoBOft 

DOCUMENTARY  EVIDENOBL 
See  EviDKMOK,  1-& 

DOMICILE. 
See  Elections,  4-9. 

DOUBLE  AGENCY. 
See  AoKNCY,  ;3. 

DUPLICITY. 
See  Criminal  Law,  1. 

DRAINAGE. 
See  Watercoursksl 

DRUMMERS. 
See  Innkeepers,  5-12. 

DRUNKENNESS. 
See  Obiminal  Law,  35;  Marriage  and  Ditobo^  7*  t. 

EASEMENTS. 
See  Highways,  1-3. 

ELECTIONS. 

I.  QVALmOATIONS  OT  A  VOTER,  PRESCRIBED  BT  THE  CONSTITUTION  of  ft  state, 

eannot  be  abridged,  extended,  or  changed  by  the  legislature.     State  t. 
Findlay,  346. 

t.  Statotk  Declaring  that  No  Mormon,  or  Member  of  the  Church  of 
Jesns  Christ  of  Latter  Day  Saints,  shall  be  allowed  to  vote  at  an  election 
in  this  state  is  invalid,  because  in  conflict  with  the  provisions  of  the 
■tate  constitution  extending  the  right  of  suffrage  to  all  male  citizens  of 
the  United  States  of  the  age  of  twenty-one  years  and  upward  who  have 
not  been  convicted  of  felony  or  treason.     Id. 

S.  Statotb  tor  the  Registration  of  Voters,  which  requires  a  voter,  in 
order  to  entitle  himself  to  registration,  to  take  an  oath  that  he  is  not 
a  Mormon,  is  unconstitutional  and  void,  because  it  in  effect  imposes 
•  qualification  in  addition  to  those  required  by  the  constitution  of  the 
•Uta.  Id. 
AM.  8x.  Bar..  Vol.  ZIX.—  6X 
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4.  Rkgtstration  —  Removai*.  — A  registered  voter  in  one  precinct  who  de- 

sires to  remove  to  another  precinct  in  the  same  county  must  procure  a 
certificate  of  removal;  and  if  he  registers  and  votes  in  the  latter  precinct 
without  such  certificate,  bis  vote  is  illegal  and  void.  Boyer  v.  Tta^t, 
647. 

5.  Reqistration  of  Voteb  on  Day  of  Election  is  illega^  unless  the  voter 

becomes  of  age  on  that  day,  or  shows  to  the  judges  of  election  that  for 
some  other  good  reason  he  has  become  entitled  to  vote.  Id, 
8.  Rkqistration  of  Voter.  —  Where  the  registrar  of  voters  receives  a  cer- 
tificate  of  removal  outside  his  township,  administers  the  proper  oath  to 
the  voter,  and  enters  his  name  on  the  registration-book  after  his  return 
home,  the  registration  is  valid,  although  he  did  not  have  such  book  with 
him  when  he  received  the  certificate  of  removal.     Id. 

7.  QuALiFCATiON  OF  VoTER.  —  On*  whose  true  residence  is  in  one  township 

is  not  a  qualified  voter  of  another,  where,  after  escaping  from  prison,  he 
is  hiding  as  a  fugitive  from  justice.     Id. 

8.  Qualified  Elector  of  North  Carolina  is  one  who  has  come  into  the  state 

one  year  before  the  election,  or  has  been  domiciled  within  it  for  that  time 
after  forming  the  purpose  to  remain;  and  the  intent  must  be  concurrent 
with  the  actual  occupation  of  a  domicile  in  the  county,  to  entitle  him  to 
the  rights  of  an  elector.  Id. 
8.  Qualified  Elector — Evidence  —  Domicilb  is  Often  a  Question  of 
Intent,  and  the  declarations  of  an  elector,  made  at  the  time  of  voting, 
are  admissible  as  part  of  the  rta  gestce,  and  if  made  previous  to  that  time, 
are  admissible,  if  in  disparagement  of  his  right.     Id. 

10.  Electors  may  Refuse  to  Disclose  for  Whom  They  Voted,  when  under 
oath  as  witnesses,  when  they  have  complied  with  the  law.  This  privi* 
lege,  however,  is  an  entirely  personal  one.     Id. 

11.  Contest  —  Evidenos  of  Electors. — As  between  contestants  for  an 
office,  the  testimony  of  an  elector,  if  pertinent  and  relevant,  is  always 
admissible,  and  neither  of  the  parties  is  called  upon  to  contend  for  the 
rights  of  a  witness  who  does  not  demand  protection,  and  if  compelled  to 
testify  against  his  will,  the  evidence,  competent  without  objection  on  his 
part,  should  go  to  the  jury  for  what  it  is  worth.     Id. 

18.  Contest  Comfellino  Elector  to  Tell  for  Whom  He  Voted. — The 
judge  who  tries  a  ooutested  election  case  may,  in  the  exercise  of  his  dis- 
cretion, determine,  certainly  as  between  the  contestant  and  contestee,  if 
there  is  any  evidence  at  all,  how  much  testimony  tending  to  show  the 
illegality  of  a  particular  vote  is  sufficient  as  a  foundation  for  compelling 
the  voter  to  tell  for  whom  he  voted.     Id. 

IB.  Contest  —  Evidence  to  Show  for  Whom  Ballot  was  Cast.  — Where, 
in  an  election  contest,  it  does  not  appear  from  the  direct  evidence  of  the 
voter  for  whom  his  ballot  was  cast,  circumstantial  evidence  is  admissible 
to  establish  the  fact,  and  the  court  may  pass  upon  its  sufficiency  at  any 
time  as  a  foundation  for  compelling  him  to  testify,  the  jury  to  determine 
from  the  evidence  for  whom  the  ballot  is  to  be  counted.     Id. 

14.  Contest  —  Evidence  to  Show  for  Whom  Balloi  was  Voted.  —  In  a 
contested  election  case,  where  a  certain  person  was  engaged  on  the  day 
of  election  in  handing  out  ballots  for  one  of  the  contesting  parties,  and 
for  no  other  person,  and  he  gave  a  ticket  tc  a  certain  person,  and  "  voted 
him,"  evidence  of  these  facts  is  competent  to  show  for  whom  such  person 
voted.     Id. 
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15.  EviDENCB  OF  FRAtTDULENT  VoTE.  — Tho  identity  of  a  voter  being  estab- 
lished, the  record  of  his  indictment  and  conviotioQ  ia  admissible  to  prove 
that  he  voted  fraudulently.     Id. 

16.  Contest.  —  Evidbnor  of  how  a  CHAU.KNaBi>  Elector  would  havb 
Voted,  or  offered  to  vote,  who,  on  account  of  the  number  of  voters, 
failed  to  have  his  challenge  heard,  and  failed  to  vote,  is  inadmissible  in 
a  contested  election  case.     Id. 

17.  Exclusion  of  Legal  Votes,  not  frandulently,  bat  throagh  error  of 
judgment,  will  not  defeat  an  election,  notwithstanding  the  error  ia  one 
which  there  is  no  mode  of  correcting,  since  it  cannot  be  shown  with  cer- 
tainty,  afterwards,  how  the  excluded  voters  would  have  voted.     Id. 

18.  Evidence  to  Show  fob  Whom  Ballot  was  Voted.  —  In  a  contested 
election  case,  evidence  that  a  voter  obtained  a  ballot  from  a  table  at 
the  polls,  where  only  one  of  the  contesting  parties'  ballots  were  dis- 
tributed, and  that  it  was  obtained  from  his  known  agent,  and  that  the 
voter  "came  down  the  line  within  the  ropes,  and  voted,"  is  admissible 
as  tending  to  show  for  whom  the  ballot  was  voted.     Id, 

19.  Evidence  of  Qualification  of  Elector.  — In  a  contested  election 
case,  evidence  of  the  declaration  of  a  person,  when  offering  to  vote,  to 
the  effect  that  he  was  but  twenty  years  of  age,  is  admissible  to  establish 
bis  minority,  although,  at  the  time,  a  stranger  swore  that  such  person 
was  over  twenty-one  years  of  age.     Id. 

20.  Evidence  of  Qualification  of  Voters.  —  In  a  contested  election 
case,  evi<1ence  that  certain  voters  were,  at  the  time  of  the  election,  resi- 
dents of  another  county,  is  admissible  to  establish  the  illegality  of  their 
votes.     Id. 

21.  Qualification  of  Elector.  — Where  an  elector  has  been  in  the  habit 
of  leaving  his  home  in  another  county  every  year,  and  coming  into  the 
county  where  the  election  was  held,  for  the  purpose  of  working,  and 
then  returning  to  the  other  county  when  the  season  was  over,  but  testi- 
fies that  he  considers  the  county  where  the  election  was  held  his  home, 
tlie  question  of  his  residence  is  for  the  jury.     Id. 

22.  KviiJENCE  OF  Qualification  of  Voter.  —  In  a  contested  election 
case,  the  evidence  of  a  tax  collector  for  the  precinct  where  the  elec- 
tion was  held,  that  he  made  it  his  duty  to  ascertain  the  residence  of  every 
person  in  the  precinct,  and  that  a  certain  voter  was  never  there  until  a 
few  months  before  election,  never  paid  taxes  there,  and  that  the  day 
following  the  election  he  saw  him  buy  a  railroad  ticket  for  an  adjoining 
state,  from  which  he  did  not  return,  is  admissible  to  show  that  such 
voter  never  acquired  a  residence  in  the  precinct  in  which  he  voted.     Id. 

23.  BuiiUEN  OF  Pkoof  as  to  Illeoalitv  of  Ballot. — When  an  elector 
is  allowed  to  vote,  the  burden  is  on  the  one  who  assails  the  validity  of 
the  vote,  to  show,  by  a  preponderance  of  evidence,  the  truth  of  such  facta 
or  circumstances  as  are  relied  upon  to  establish  the  disqualification.    Id. 

24.  Contest  —  Sukficknct  of  Complaint.  —  A  complaint  in  a  contested 
election  case  which  states  the  aggregate  number  of  illegal  votes  alleged 
to  have  been  cast  for  the  defendant,  the  grounds  upon  which  the  charges 
of  illegality  are  based  as  to  each  class,  and  when  and  where  the  votes 
were  polled,  is  sufficient;  and  the  defemlant  cannot  claim  as  of  right, 
by  bill  of  particulars,  a  fuller  and  more  definite  specification  of  what  the 
contestant  expects  to  prove.  A  contestant  of  an  election  in  a  notice 
or  a  pleading  need  not  give  the  contestee  the  name  of  every  alleged  ille- 
gal voter  as  to  whom  he  proposes  to  offer  proof.     Id. 
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EMBEZZLEMENT. 
See  Agency,  3;  Trusts  and  TrdsteeS,  1-4. 

EMINENT  DOMAIN. 

1.  Land  Conpemned  and  Taken  for  Special  Purposes,  on  the  score  of 

public  utility,  is  limited  to  such  purposes,  and  cannot  be  appropriated 
to  another  use,  to  the  detriment  of  the  owner  of  the  fee.  O'Neal  v.. 
Sherman  City,  743. 

2.  Rule  of  Compensation. — It  is  an  established  rule,  in  proceedings  for 

the  condemnation  of  lands,  that  the  just  compensation  which  the  land- 
owner is  entitled  to  receive  for  his  land  and  the  damages  thereto  must 
be  limited  to  the  tract  a  portion  of  which  is  actually  taken.  Currie  v. 
Waverly  etc  R.  R.  Co.,  452. 

3.  Measure  of  Damages.  —  The  mere  platting  of  land  into  blocks  on  a 

map  does  not  divide  it  into  separate  tracts  so  as  to  limit  the  owner's 
damages  to  the  value  of  a  particular  block,  a  small  parallelogram  of 
which,  as  it  appears  on  the  map,  is  actually  taken  under  the  right  of 
eminent  domain.     Id. 

4.  Proof  of  Special  Value  of  Land  Condemned.  —  The  situation  and 

surroundings  of  land  sought  for  railroad  purposes  may  impart  to  it  a 
special  commercial  value  for  such  purposes  generally,  and  the  owner 
may  show  such  special  value,  and  reap  the  benefit  of  it,  when  called 
upon  to  part  with  his  land  by  the  compulsory  process  of  condemnation. 
Id. 

6.  Rule  Applicable  to  Condemnation  of  Land  to  Quasi  Public  Uses 
is,  that  the  owner  shall  be  given,  by  way  of  compensation  for  his  land,, 
its  fair  price  for  any  use  for  which  it  has  a  commercial  value  of  its  own 
in  the  immediate  present,  or  in  reasonable  anticipation  in  the  near  fu- 
ture.  The  owner  is  to  be  compensated  for  the  deprivation  of  any  exist- 
ing value.     Id. 

6.  Rule  07  Compensation. — The  rule  that  the  special  advantage  of  the 
land  to  the  party  acquiring  it  by  condemnation  by  right  of  eminent  do- 
main shall  not  add  to  the  compensation  to  be  paid  the  land-owner  applies 
to  cases  where  the  taking  which  is  advantageous  to  the  taker  is  not  pe- 
culiarly disadvantageous  to  the  seller.  If,  however,  the  advantageous 
feature  is  of  such  a  nature  that  it  is  of  special  commercial  value  in  the 
hands  of  either,  that  one  cannot  take  it  from  the  other  without  paying 
for  such  special  value.     Id. 

1.  Measure  of  Damages.  — The  proper  measure  of  damages  for  the  taking 
of  land  by  eminent  domain  for  railroad  use  is  the  depreciation  in  the 
market  value  of  the  property  caused  by  the  location  and  construction  of 
the  road.  This  is  usually  shown,  in  the  ordinary  case,  by  the  opinion  of 
witnesses  conversant  with  the  property,  and  the  selling  price  of  land  in 
the  vicinity.  This,  however,  does  not  exclude  other  or  better  methods 
of  proof;  and  evidence  of  elements  of  disadvantage,  and  of  burden  im- 
posed, as  the  direct  result  of  the  location  of  the  road,  are  admissible,  as 
forming  a  basis  for  the  computation  of  damages.  Kersey  v.  Schuylkill 
etc.  R.  R.  Co.,  632. 

8.  Elements  of  Damage. — In  estimating  damages  to  property  taken  by 
eminent  domain  for  railroad  purposes,  whatever  injuriously  affects  the 
property  as  the  direct  and  necessary  result  of  the  location  of  the  road 
upon  it  may  be  considered.     Id. 
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9.  MxASURB  OT  Damages.  —  Where  the  appliances  of  a  lessee,  essential  to 
the  carrying  on  of  his  baainess,  are  destroyed  by  a  railroad  company  in 
the  exercise  of  the  right  of  eminent  domain,  evidence  of  the  amount 
of  the  lessee's  necessary  expenditure  in  reconstructing  such  appliances 
for  continuing  his  business,  and  the  increased  expense,  and  loss  attend- 
ant thereon,  is  admissible  in  estimating  damages,  not  as  specific  items 
of  claim,  bat  as  affecting  the  market  value  of  the  leasehold.  Id. 
See  HiQHWATS,  3-7;  Municipal  Corfobatioks,  17-19. 

ENCUMBRANCES. 
See  Insdbancb,  o. 

EQUITY. 

1.  RkmBdt.  —  Where  there  is  a  civil  wrong  without  a  remedy  at  law,  equity 
will  take  jurisdiction,  in  order  that  what  is  right  may  be  done.  Britton 
▼.  Supreme  Council,  376. 

^  Prioritt  07  Time  gives  the  better  equity  as  between  parties  having  only 
equitable  interests,  only  when  their  equities  are  in  all  other  respects 
equal.     Frost  v.   Wolf,  761. 

8.  PRioRrrT  OT  Timb  is  Ground  of  Preference  last  resorted  to  as  be- 
tween parties  having  only  equitable  interests.  Equity  will  not  prefer 
one  to  the  other  on  the  mere  ground  of  priority  of  time,  until  it  finds, 
upon  an  examination  of  their  relative  merits,  that  there  is  no  other  suffi- 
cient ground  of  preference  between  them.  If  one  has  any  equity  better 
than  the  other,  priority  of  time  is  immaterial.     Id. 

4.  In  determining  relative  equities  of  parties  having  adverse  equitable  in- 
terests, the  court  must  direct  its  attention  to  the  nature  and  condi- 
tion of  such  interests,  the  circumstances  and  manner  of  their  acquisition, 
and  the  whole  conduct  of  each  party  in  respect  thereto,  and  then  apply 
the  test,  not  of  any  technical  rule,  or  rule  of  partial  application,  but  the 
same  broad  principles  of  right  and  justice  which  equity  universally  ap- 
plies in  deciding  upon  contested  rights.     Id. 

i.  Maxim  that  Equity  Aids  the  Vigilant,  and  not  those  who  slumber  on 
their  rights,  applied  to  one  who  holds  a  stale  equitable  title  to  land.  Id, 
See  Deeds,  7;  Judgments,  4,  21,  22;  Subrogation. 

EQUITABLE  INTERESTS. 
See  Equity,  2-6. 

ERROR. 
See  Appeal  and  Error. 

ESTOPPEL. 

1.  When  Questioit  of  Law.  —  When  the  facts  necessary  to  create  an 
estoppel  are  admitted,  or  clearly  and  conclusively  established,  the  court 
may  declare  the  law  applicable  to  such  facts  without  submitting  them  to 
the  jury.      Wachter  v.  Phoenix  Asa.  Co.,  600. 

%.  If  the  Holder  of  Certain  Indebtedness  against  a  Railway  Corpora- 
tion is  also  one  of  its  officers,  and  he  makes  and  publishes  a  statement  of 
its  financial  condition,  upon  the  strength  of  which  sales  of  its  bonds  are 
affected  to  innocent  purchasers,  he  will  not  be  allowed  to  impair  their 
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security  by  subsequently  showing  that  his  statements  were  not  true, 
and  that  he  held  claims  against  the  corporation  which  are  entitled  to  prece- 
dence over  such  bonds,  and  which  were  not  disclosed  in  such  financial 
statement.  Fidelity  etc.  Safe  Dep,  Co.  v.  Shenandoah  etc  R.  B.  Co.,  858. 
See  CoKPOBATioNS,  7,  8,  11;  Insurance,  9;  Jodgmknts,  28;  Witnesses,  2. 

EVIDENCE. 

1.  Comparison  of  Hands.  — Papers  Which  are  not  in  Evidence  in  the 

Case,  and  the  signatures  to  which  are  not  admitted  to  be  genuine,  can- 
not be  used  for  the  purpose  of  making  comparison  between  the  signa- 
tures thereto  attached  and  the  signatures  on  a  bond  or  other  paper  in  a 
suit.      White  Sewing- Machine  Co.  v.  Cordon,  109. 

2.  Photographs  are  Secondary  Evidence,  and  therefore  not  admissible 

when  the  original  can  be  produced  in  court.     Id. 
8.  Microscopic  Enlargement  of  Signature  is  not  Admissible  in  evidence 
when  the  original  signature  is  in  court.     Id. 

4.  Letters  and  Other  Pareks  are  not  Admissible  in  Evidence  when 

THE  Signatures  thereto  are  not  Admitted  to  be  Genuine,  and  they 
are  not  relevant  to  any  issue  in  the  case,  and  the  only  object  of  putting 
them  in  evidence  must  be  for  the  purpose  of  comparing  the  signatures 
thereon  with  the  signature  on  the  bond  in  suit.     Id. 

5.  Rbcord  of  Former  Suit  when  not  Admissible. — When  plaintiff  in 

ejectment  claims  title  as  the  grantee  of  certain  parties  alleged  to  be  sole 
heirs  of  the  original  patentee,  and  defendant  claims  under  another  person 
as  heir  of  the  same  patentee,  the  record  in  a  suit  in  which  such  alleged 
sole  heirs  recovered  other  land  as  the  sole  heirs  of  the  patentee  aa  against 
a  third  person  is  not  admissible  against  defendant,  who  was  not  a  party 
to  that  suit,  to  prove  that  such  persons  were  the  sole  heirs  of  the  pat- 
entee.    Freeman  v.  Hawkins,  269. 

6.  The  Res  GESTiB  are  Those  Circumstances  Which  are  the  undesigned 

incidents  of  a  particular  litigated  act,  and  which  are  admissible  when 
illustrative  of  such  act.  These  incidents  may  be  separated  from  the  act 
by  a  lapse  of  time  more  or  less  appreciable,  but  they  must  stand  in  imme- 
diate causal  relation  to  the  act,  a  relation  not  broken  by  the  interposi- 
tion of  voluntary  individual  wariness  seeking  to  manufacture  evidence 
for  itself.      Ward  v.   White,  883. 

7.  Res  Gest^.  —  Statements  Made  by  Persons  when  Leaving  theih 

Home,  as  to  their  Intended  Destination,  are  not  hearsay,  and  are 
therefore  admissible  as  evidence  in  an  action  to  recover  damages  suffered 
by  them  at  a  railway  crossing  by  the  collision  with  a  train.  Cincinnati 
etc.  R'y  Co.  v.  Howard,  96. 
See  Assault,  2;  Criminal  Law,  6-12,  18-23,  25,  26,  29,  41-46;  Deeds,  5-12; 
Depositions;  Elections,  9-23;  Fraud,  2;  Fraudulent  Conveyances,  2, 
4,  5;  Innkeepers,  4;  Insurance,  7,  18,  19;  Judgments,  18;  Statutes,  6; 
Trusts  and  Trustees,  9,  10;  Usage;  Wills,  11. 

EXCESSIVE  DAMAGES. 
See  Assault,  3. 

EXECUTIONS. 
1.  Proceeds  of  Contract  Made  in  Wife's  Name.  — If  a  wife  enters  into 
a  contract  to  get  out  cross-ties  for  a  railway  company,  and  her  husband 
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eondacts  the  business  for  her,  the  ties  are  not  snbject  to  execution  ia 
favor  of  his  creditors,  though  the  contract  was  made  in  her  name  for  the 
purpose  of  preventing  the  ties  from  being  subject  to  such  execution. 
Buckley  v.  Dunn,  334. 

S.  Shekiff's  Return  may  be  Impeached,  and  shown  to  be  without  validity 
as  to  a  judgment  creditor,  by  proof  that  the  date  of  levy  under  another 
judgment  was  no  part  of  the  sheriff's  return  thereon,  that  the  return 
u  in  fact  made  was  without  date,  and  that  the  date  appearing  therein 
was  afterwards  inserted  by  the  sheriff;  and  this  although  specific  instruc- 
tions to  the  sheriff  accompanied  the  writ  to  levy  upon  certain  property 
specifically  described.     Henderson  v.  Henderson,  650. 

8m  Attachment  and  Garnishment,  2-4;  Judgments,  I;  Mobtoaoss,  ^,  10; 

Wills,  10. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Conflict  of  Laws.  —  A  Grant  of  AoMiNisTRA'noN  has  generally  no 
operation  outside  of  the  state  from  whose  jurisdiction  it  was  derived. 
Hence,  ordinarily,  no  suit  can  be  maintained  by  or  against  any  executor 
or  administrator  in  his  official  capacity  in  the  courts  of  another  state 
from  that  in  which  he  was  appointed.     Fugate  v.  Moore,  926. 

iL  Conflict  of  Laws  —  Foreign  Executor,  Suit  against.  —  One  appointed 
executor  in  another  state,  but  who  resides  in  this  state,  and  who  has 
ooUected  assets  in  the  state  where  he  was  appointed,  which  he  has  not 
brought  into  this  state,  cannot  be  sued  here  for  the  purpose  of  recover- 
ing a  legacy  to  which  the  complainant  claims  to  be  entitled  under  the 
will  of  the  defendant's  testator.     Id, 

%.  Interest  of  an  Heir  in  the  Real  Estate  of  his  Ancestor  should 
KOT  BE  Decreed  to  be  Sold  before  directing  a  settlement  of  the  ad- 
ministrator's accounts.     Bowden  v.  Parrish,  873. 

EXEMPTIONS. 
See  Attaohubmt  and  Garnishment,  2-4;  Corforations,  4;  Wills,  10. 

FEES  AND   SALARIES. 
See  Assignment,  2;  Corporations,  16,  17. 

FINDINGS. 
See  Appeal  and  Error,  4,  6. 

FIRE  INSURANCE. 
See  Insurance,  1-23. 

FIXTURES. 
Ixtkntion  as  Test. — The  machinery  and  apparatni  of  tax  electric-light 
plant  will  not  pass  under  a  judicial  sale  of  the  real  estate  to  which  they 
are  annexed,  when  it  is  shown  that  when  they  were  so  annexed  it  was 
intended  that  they  should  remain  temporarily.  Mere  physical  annexa- 
tion is  no  longer  the  test.      Vail  v.  Weaver,  598. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 
Trbspass  —  Measure  of  Damages.  —  A  forcible  entry  by  the  owner  or  hia 
agent  against  one  in  the  peaceable  possession  oi  lauds,  who  is  not  a  ra> 
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cent  trespasser  or  intrncler,  Is  a  trespass,  witliont  regard  to  tbe  amonnft 
of  force  used,  for  which  nominal  damages  may  always  be  recovered,  and 
also  such  damages  as  are  inflicted  on  the  person  or  fixtures  of  the  party 
in  possession.  Exemplary  damages,  if  the  unlawful  entry  was  done  in  m 
wanton  or  reckless  manner,  may  also  be  awarded.  Mosseller  ▼.  Deaver, 
C40. 

FORECLOSURE. 
See  MoRTOAGBS,  6-10. 

FOREIGN  EXECUTORS. 
See  Executors  and  Admin istbatobs. 

FRAUD. 

1.  Fbaus  ok  Falsehood  kot  Resulting  ik  Legal  Injurt  can  neither  b« 

made  the  foundation  of  an  action  nor  the  ground  of  a  defense.  Bi-iUom 
V.  Supreme  Council,  376. 

2.  Proov  or.  —  While  fraud  will  not  be  assumed  without  proof,  still,  it  is 

oftener  shown  by  circumstances  than  in  any  other  mode;  and  whea 
things  appear  that  are  contrary  to  the  ordinary  ways  of  honest  business 
men,  and  call  for  explanations  which  might  be  but  are  not  given,  fraud 
will  be  inferred.  When  the  questionable  transactions  occur  frequently, 
and  are  the  general  characteristics  of  the  conduct  and  statements  of  the 
parties,  it  is  their  own  fault  if  they  are  held  to  the  consequences.  Web- 
her  T.  Jackson,  165. 
See  Elections,  15;  Fraudulent  Conveyances;  Judgments,  22, 23,  29;  Lim- 
itations 07  Actions;  Marriage  and  Divorob,  I;  Sales,  6-8;  Bona 
Fide  Furohasbrs;  Trade-marks,  5;  Witnesses,  2. 

FRAUDULENT  CONVEYANCES. 

L  Fbaudulxnt  Convetancs  by  Heir.  —  When  land  is  devised  to  an  execa* 
tor,  with  absolute  power  to  sell  and  divide  the  proceeds  among  the  heira^ 
and  they  have  elected  to  take  the  land  instead  of  the  money,  and  havs 
agreed  upon  a  partition  among  themselves,  and  one  of  them,  to  put  his 
•hare  beyond  the  reach  of  creditors,  has  had  it  conveyed  to  his  wife  in- 
•tead  of  to  himself,  the  conveyance  is  fraudulent  and  void  as  to  his  cred- 
itors.    Henderson  v.  Henderson,  650. 

%.  Instructions.  —Where  in  an  action  to  set  aside  a  conveyance  as  fraud> 
alent  the  frand  cannot  be  shown  by  direct  proof,  and  circumstantial 
evidence  is  relied  upon  for  that  purpose,  the  attention  of  the  jury  must 
be  directed  to  the  effect  of  the  united  force  of  such  evidence;  and  it  \m 
error  to  take  it  up  item  by  item  and  dismiss  it,  with  the  conclusion  that 
it  does  not  prove  the  case.     Montgomery  Web  Co.  v.  Dienelt,  663. 

S.  Fraudulent  Conveyance  by  Corporation.  — Where  one  corporation  sells 
its  property  to  another,  thereby  forming  a  new  corporation  composed 
mostly,  if  not  wholly,  of  the  same  persons,  the  transaction  is  fraudulent 
and  void  as  to  creditors  of  the  old  corporation  not  assenting  thereto, 
and  persons  who  hold  stock  in  the  new  corporation,  solely  in  considera- 
tion of  their  claims  as  creditors  of  the  old  one,  are  chargeable  with 
notice  of  the  fraud,  and  are  not  innocent  purchasers  as  against  execu- 
tion creditors  of  the  old  corporation  who  did  not  assent  to  the  change. 
The  latter  may  follow  the  specific  property  of  the  old  corporation,  as  ia 
ether  cases  of  transfers  fraudulent  as  to  creditors.     Id. 
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4.  BtTRDKr  07  Proof.  — If  a  transaction  is  shown  to  have  been  made  with 
a  frandulent  purpose  on  the  part  of  the  grantor,  this  makes  a  ^ima  farie 
case  in  favor  of  those  who  are  entitled  to  attack  such  deed  or  transfer, 
which  must  be  met  by  counter-proof  on  the  part  of  the  grantee,  or  those 
claiming  under  him,  tending  to  show  that  the  grantee  was  a  purchaser 
for  value,  and  without  notice  of  the  grantor's  fraud.  Richards  v.  Vac- 
earo,  322. 

6.  Fbaud,  Prssumption  Reqardikq.  —  While  fraud  is  never  to  be  presumed, 
yet  if  a  transaction  is  shown  to  be  fraudulent  on  the  part  of  one  of  the 
actors,  then  it  is  not  incumbent  on  the  party  attacking  the  transaction 
to  prove  the  fraud  of  the  other  actor  claiming  under  it.     Id. 

t.  JuDQMENT  Creditor  must  Prove  Existence  of  Debt  at  Time  of  Cox- 
TETANOi  80COHT  TO  BE  Set  Asiob  A3  FRAUDULENT.  —  When  a  judg- 
ment creditor  brings  an  action  to  set  aside,  as  fraudulent  as  to  creditors, 
a  conveyance  of  real  estate  made  by  the  debtor  prior  to  the  judgment, 
he  must  show  that  the  debt  for  which  the  judgment  was  rendered  ex- 
isted at  the  time  of  the  conveyance.  And  the  judgment,  as  against  the 
grantee,  does  not  prove  such  existence.     Bloom  v.  Moy,  243. 

7*  FRAODirutNT  JaooMBNT  DEBTOR  oannot  regain  his  own  property  which 
he  has  attempted  to  put  beyond  the  reach  of  creditors,  by  purchasing  it 
through  another,  under  a  subsequent  judgment  against  himself;  (.nd 
the  purchase-money  so  paid  by  him  will  be  regarded  as  having  been  paid 
in  satisfaction  of  his  just  obligations.     Eisner  v.  Heileman,  449. 

9.  Deed  Executed  by  One  Brother  to  Another,  without  the  signature 
of  the  grantor's  wife,  and  then  recorded,  but  never  delivered,  the  grantor 
remaining  in  possession  and  receiving  the  rents  and  profits  without  ac- 
counting for  them,  is  fraudulent  and  void  as  against  a  judgment  creditor 
of  the  grantor,  especially  when  such  deed  was  executed  during  the  pen- 
dency of  the  action,  and  neither  of  the  parties  to  it  state  any  of  the  facts 
Borrounding  its  execution,  or  any  consideration  therefor,  except  the 
statement  that  if  any  such  deed  was  made,  it  was  executed  in  good  faith 
and  for  a  valuable  consideration,  upon  a  settlement  between  them.  The 
production  of  notes  many  years  past  due  and  otherwise  suspicious  look- 
ing, claiming  them  as  evidence  of  indebtedness  to  satisfy  which  such 
deed  was  executed,  will  not  give  it  validity  as  against  such  judgment 
creditor.     Webbtr  v.  Jackson,  165. 

See  JuDQMENTS,  2,  3. 

GARNISHMENT. 
8m  Attachment  and  Garnishment. 

GAS-PIPES. 
See  HiOHWATS,  4,  S.  , 

GRANTS. 
See  Dedication. 

GUESTS. 
See  Innkeepers. 

HANDWRITING. 
See  Evidence,  1. 
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HAWKERS. 
See  Peddlers. 

HEARSAY  EVIDENCE. 
See  Criminal  Law,  46;  Evidence,  7. 

HIGHWAYS. 

1.  The  Pcblio  Acquires  a  Mere  Right  of  Passage  over  a  Highwat.  — 

The  freehold,  and  all  profits  of  the  soil,  belong  still  to  the  proprietor  from 
whom  the  right  of  passage  was  acquired,  and  he  may  make  any  use  of 
his  lands  not  inconsistent  with  the  enjoyment  of  such  right  of  passage. 
Wesiem  Union  Tel.  Co.  v.  Williams,  908. 

2.  Presumption  respecting  Ownership  op  the  Land  over  which  a  high- 

way runs  is,  that  the  adjacent  proprietors  each  own  to  the  middle  of  such 
highway;  or,  if  the  same  person  owns  on  both  sides,  that  the  whole  road 
belongs  to  him,  subject  to  the  public  easement  of  the  right  of  passage  ia 
either  case.     Id. 

5.  Abutters   on   a   Public  Suburban  Highway  have  a  Right  therein 

distinct  from  that  of  the  public,  which  the  legislature  cannot  take  away, 
except  to  appropriate  it  to  a  public  use  upon  payment  of  compensatioo. 
The  public  has  no  interest  in  such  a  highway,  other  than  the  right  to 
pass  and  repass  over  it.  Kincaid  v.  Indianapolis  Natural  Oas  Co.,  113. 
4.  Laying  Gas-ptpks  in  a  Suburban  Road  is  the  Imposition  of  an  Ad- 
ditional Borden,  for  which  compensation  must  be  made  to  the  land- 
owner.    Id. 

6.  Injunction  will  not  be  Issued  at  the  Suit  of  an  Abutting  Land- 

owner to  prevent  the  maintenance  of  a  line  of  gas-pipes  in  a  public 
highway,  where  large  sums  of  money  have  been  expended  by  the  gas 
company  on  the  faith  of  a  license  granted  to  it  by  the  board  of  commia- 
sioners,  and  the  complaining  land-owner,  with  full  knowledge  of  all 
the  facts,  made  no  objection  until  the  company  had  constructed  its 
main  line  and  system  at  great  expense.  His  remedy  is  by  action  to  re- 
cover damages  for  the  invasion  of  his  rights.  Id, 
ft.  Additional  Servitude.  —  The  Erection  of  a  Telegraph  Line  upoa 
a  highway  is  an  additional  servitude,  for  which  compensation  must  bo 
made  to  the  owner  of  the  fee,  and  the  legislature  has  no  power  to 
authorize  the  imposition  of  such  servitude,  except  on  condition  that  due 
compensation  shall  be  made  therefor  to  the  owner  of  the  lands  covered 
by  such  highway.      Western  Union  Tel.  Co.  v.  Williams,  908. 

7.  Right  to  Use,  for  Public  Pasture.  — The  owner  of  animals  must  keep 

them  upon  his  own  premises,  and  while  he  may  use  a  public  highway 
for  tlie  purpose  of  driving  them  from  place  to  place,  or  may  pasture 
them  therein  opposite  his  own  premises,  he  cannot  use  such  highway  for 
a  public  pasture,  nor  pasture  opposite  the  land  of  others  even  when  the 
animals  are  in  charge  of  a  keeper.  Such  use  is  not  an  incident  of  travel 
for  which  the  highway  is  dedicated,  and  it  is  doubtful  whether  authority 
could  be  conferred  upon  the  proper  officers  to  permit  such  use.  Hobir^ 
ton  V.  Flint  etc.  B.  R.  Co.,  174. 

HOMICIDR 
See  Criminal  Law,  24-30. 
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HOTELS. 
See  Innkeepebs. 

HUSBAND  AND  WIFE. 

AOKNOT. — WlWM   KAT    APPOINT    HER    HUSBAMO    HER    AOKNT    by    pOWer    ot 

attorney  to  convey  her  inchoate  interest  in  his  real  estate.      Wilkinson 
y.  EUiM,  168. 
Sm  Cbiuisal  Law,  12,  36;  Executions,  1;  Lis  Pendens;  Masriaob  and 
Divorcb;  Trusts  and  Trustees,  11,  12. 

IDEM  SONANS. 
See  Cbiuinal  Law,  2,  3. 

INDICTMENT. 
See  Criminal  Law. 

INDORSEMENT. 
See  Negotiable  Instruments,  7. 

INFANTICIDK 
See  Criminal  Law,  30. 

INFANTS. 
See  Negligbncb,  9;  Railroad  Companies,  13,  14. 

INJUNCTIONS. 
Bee  Dedication,  2;  Hiohwats,  5;  Mortgaqss,  2-4. 

INNKEEPERS. 

L  Innkeeper  is  Bound  to  Pat  for  Goods  Stolen  in  his  House  from  a 
Oukst,  nnless  stolen  by  the  servant  or  companion  of  the  guest;  and  how- 
ever  vigilant  the  landlord  may  have  been,  he  is  responsible  to  the  party 
losing  the  property.     Shultz  v.   Wall,  686. 

2.  Conduct  of  Guest  Contbibutinq  to  his  Loss  is  Alwats  Defense.  — 
The  conduct  of  a  guest  of  an  inn,  wliether  voluntary  or  negligent,  contrib- 
Qting  to  his  loss,  is  always  a  defense  in  an  action  against  the  innkeeper 
to  recover  for  property  lost  or  stolen  in  the  inn;  and  the  guest's  failure 
to  deposit  valuables  in  a  safe  place  provided  for  the  purpose  by  the  land> 
lord,  after  being  notified  so  to  do,  and  his  neglect  to  make  use  of  suffi- 
cient fastenings  provided  for  the  security  of  the  room  from  which  they 
are  stolen,  constitute  evidence  of  contributory  negligence  on  his  part. 
Id. 

8.  Notice  that  Place  for  Deposit  of  Valuables  in  Hotel  has  been  Pro- 
vided. —  The  provisions  of  the  Pennsylvania  act  in  regard  to  the  places 
where  notices  that  a  place  of  deposit  for  valuables  of  guests  in  hotels  has 
been  provided  shall  be  posted  may  be  said  to  be  mandatory  in  the  sense 
that,  as  they  amount  to  constructive  notice,  they  must  be  strictly  com- 
plied with,  if.  constructive  notice  is  relied  on;  bat  if  notice  in  fact  be 
proved,  then  these  provisions  become  immaterial.     Id. 

4.  Jurors  are  not  Bound  to  Believe  an  Incredible  Stohy,  even  thongh 
no  witness  contradicts  it;  and  where  the  circumstances  surrounding  a 


972  Index. 

theft  from  the  room  of  a  guest  in  a  hotel  indicate  that  it  could  not  have 
occurred  if  he  had  fastened  the  door,  the  question  of  contributory  negli- 
gence should  be  submitted  to  the  jury,  notwithstanding  hia  testimony 
that  he  did  fasten  the  door  is  uncontradicted.     Id. 

C  Right  to  Exclude  Drummers.  —  An  innkeeper  need  not  admit  and  haa 
power  to  prohibit  the  entrance  of  any  person  or  class  of  persons  into  his 
house  for  the  purpose  of  plying  his  guests  with  solicitations  for  patron- 
age in  their  business;  and  the  guest  has  a  positive  right  to  demand  of  the 
host  such  protection  as  will  exempt  him  from  annoyance  by  persons  who 
intrude  upon  him,  without  invitation  and  without  welcome,  to  subject 
him  to  torture  by  a  display  of  their  goods,  or  a  recommendation  of  their 
nostrums  or  business.     State  v.  Steele,  573. 

C  Quests  of  a  Hotel,  and  Travelers  or  Other  Persons  entering  it  with 
the  bona  fide  intent  of  becoming  guests,  cannot  be  lawfully  prevented 
from  going  in,  or  be  put  out  by  force  after  entrance,  provided  they  are 
able  to  pay  the  charges,  and  tender  them  if  requested  by  the  landlord, 
unless  they  are  persons  of  bad  or  suspicious  character,  vulgar  habits,  or 
■o  objectionable  to  patrons  of  the  house,  on  account  of  race,  that  it  would 
injure  the  business  to  admit  them  to  all  portions  of  the  hotel,  or  unless 
they  attempt  to  take  advantage  of  the  freedom  thereof  to  injure  the  land- 
lord's chances  of  profit  derived  either  from  his  inn,  or  any  other  business 
incidental  to  or  connected  with  its  management,  and  constituting  a  part 
of  the  provision  for  the  wants  or  pleasure  of  his  patrons.     Id. 

7.  Who  may  be  Excluded  from  Hotel.  —  When  persons,  unobjectionable 

on  account  of  character  or  race,  enter  a  hotel,  not  as  guests,  but  intent 
on  pleasure  or  profit,  to  be  derived  from  intercourse  with  its  inmates, 
they  are  there,  not  of  right,  but  under  an  implied  license,  that  may  be 
revoked  at  any  time  by  the  innkeeper,  who  may  expel,  without  unneces* 
■ary  force,  all  who  have  not  acquired  rights  growing  out  of  the  relation 
of  guest,  and  must  expel  all  who,  by  their  conduct,  create  a  nuisance, 
and  prove  an  annoyance  to  his  patrons.     Id. 

8.  Regulation,  made  by  an  innkeeper,  that  proprietors  of  livery-stables,  and 

their  agents  and  servants,  shall  not  be  allowed  to  enter  his  hotel  for  the 
purpose  of  soliciting  patronage  for  their  business  from  his  guests,  is  a 
reasonable  one;  and  after  notice  to  desist,  a  person  violating  it  may  be 
lawfully  expelled  from  the  house,  if  excessive  force  is  not  used  in  eject* 
ing  him.     Id. 

%.  Innkeeper  mat  Establish  Livert-stable,  News-stand,  Barber-shop, 
OR  Laundry  in  connection  with  his  hotel,  and  exclude  all  who  come  so- 
liciting such  business;  or  he  may  contract  with  the  proprietor  of  a  livery- 
stable  in  the  vicinity  to  secure  for  the  latter,  so  far  as  he  legitimately 
can,  the  patronage  of  his  guests  in  that  line  for  a  per  centum  of  the  pro- 
eeeds  derived  from  such  business  with  the  patrons  of  his  house.  He  may 
then  make,  and  after  personal  notice  to  violators  enforce,  a  rule  exclud- 
ing from  his  hotel  the  agents  and  representatives  of  other  livery-stables 
who  enter  to  solicit  the  patronage  of  his  guests;  and  where  one  has  per- 
sisted in  visiting  the  hotel  for  that  purpose,  after  notice  to  desist,  he  may 
nse  sufficient  force  to  expel  him,  upon  his  refusal  to  leave,  and  may  eject 
him,  even  though  on  a  particular  occasion  he  may  have  entered  for  a 
lawful  purpose,  if  he  does  not  disclose  it  when  requested  to  leave,  and 
has  in  fact  been  soliciting  the  patronage  of  gnests.     Id. 

10.  Right  to  Eject  Party  not  Guest.  —  An  innkeeper  has  a  right  to  re- 
quest a  party  who  visits  his  inn,  not  as  a  guest  or  on  business  with  guests. 
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to  depart,  and  if  be  refuses,  the  innkeeper  may  gently  lay  his  hands  upon 
him  to  lead  him  out,  and  if  he  resists,  employ  sufficient  force  to  eject 
him  For  so  doing  he  can  justify  on  a  prosecution  for  assault  and  bat* 
tery.     Id. 

11.  Right  to  Discuihikate  against  DauifMBBS.  —  An  innkeeper  may  make 
a  valid  contract  for  a  valuable  consideration  with  a  certain  livery-stable 
keeper,  and  give  him  the  exclnsive  right  to  remain  in  the  hotel  and  solicit 
patronage  from  the  guests,  and  such  innkeeper  may  expel,  without  unne* 
eessary  force,  the  agent  of  a  rival  stable,  who,  after  notice  to  desist,  per- 
■ists  in  soliciting  patronage  from  the  guests;  nor  is  his  right  to  expel 
such  agent  forfeited  by  failing  to  order  the  agent  of  another  stable  out 
of  the  hotel,  when  found  soliciting  patronage  therein  after  having  re- 
ceived notice  to  desist.     Id. 

12.  Reoclatioit  Adopted  bt  an  Innkeefeb  that  "no  livery-man  or  agent 
of  any  transportation  or  baggage  company,  no  washer-womau  or  sewing- 
woman  not  connected  with  the  house,  or  loafer  or  lounger  or  objection- 
able person,  will  be  allowed  in  the  hotel,"  is  reasonable  and  valid.     Id. 

INSTALLMENTS. 
See  Contracts,  5;  Judohents,  16. 

INSTRUCTIONS. 
See  Triau 

INSURANCE. 

1.  CoNSTRUcnoN  or  Poliot.  —  A  policy  of  insurance  i«  to  be  read  in  the 

light  of  circumstances  which  surround  it,  and  interpreted  most  strongly 
against  the  insurer.  P/uladelphia  Tool  Co.  v.  British  Amer.  Assur.  Co., 
696. 

2.  Policies  or  Insubanck  are  to  be  Construed  with  reference  to  the 

intentions  of  the  parties,  to  be  ascertained  from  the  terms  and  oonditiona 
placed  therein.     Continental  Ina.  Co.  v.  Kyle,  77. 

tw  Construing  Conditions  against  Becoming  Vacant  and  UNoocuriXD. 
— '  In  construing  a  condition  in  an  insurance  policy  against  vacancy  or 
nnoccupancy,  the  courts  will  look  to  the  subject-matter  of  the  contract. 
The  occupancy  of  a  dwelling,  of  a  mill,  or  of  a  barn,  is  each  essentially 
different  in  its  scope  and  character,  and  the  construction  must  be  with 
reference  thereto.     Id. 

L  Condition  against  Dwelling  Becoming  Vacant  and  Unoccupied  is 
broken  if  the  former  tenant  moved  out  five  days  before  the  fire,  thoutrh 
the  building  had  been  leased  to  another,  who  had  made  some  repairs, 
and  left  some  planes  in  the  house,  had  hauled  some  hay,  and  put  it  in  a 
stable-loft,  and  buried  some  potatoes  on  the  premises,  and  intended  to 
move  in  on  the  following  day.     Id. 

0.  Conditions  against  Encumbrances  in  Policy  or  Insurance  not  Vio- 
lated WHEN.  —  Where  the  insured,  when  applying  for  the  insurance, 
informs  the  insurer  of  the  amount  of  encumbrances  then  existing  upon 
the  property,  and  the  latter  issues  the  policy  with  knowledge  of  such 
encumbrances,  the  condition  against  encumbrances  is  not  violated,  if 
^heir  amount  never  exceeds  the  amount  stated.  Oould  v.  DtvelUng-liOtue 
ttu.  Co.,  717. 
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•.  Ratificatioh  o»  Assiqnmbnt  oi-  Insurance  Poltot,  — If  a  notice  of  in- 
surance contains  a  provision  that  it  shall  be  void  if  assigned  before  a  loss, 
without  the  consent  of  the  insurer  indorsed  thereon,  and  the  insurer 
places  on  it  an  indorsement  making  the  loss,  if  any,  payable  to  a  tbu-ti 
person,  this  indorsement  operates  as  a  ratification  of  a  prior  agreement 
of  the  insured  to  the  same  effect,  made  without  the  previoas  consent  of 
the  insurer.     Id. 

7.  Rule  that  Offers  of  Compromise  are  not  Admissible  not  TRANsanKssED 

WHEN.  —  The  rule  that  offers  of  compromise  are  not  admissiblo  ia  not 
transgressed  by  admitting  testimony  of  an  offer  of  an  insurer  to  compro- 
mise  solely  on  the  question  of  waiver,  and  limited  carefully  to  that  in 
the  charge  to  the  jury,  and  not  as  evidence  of  the  plaintiff's  claim. 
Id. 

8.  OoNDiTiow  Avoiding  Policy  nr  Interest  of  the  Insured  be  Other 

THAN  AN  Absolute  Fee-simple  means  only  that  he  shall  not  have  a 
limited  interest,  but  shall  claim  and  hold  under  a  conveyance  purport^ 
ing  to  invest  him  with  an  estate  in  fee;  but  an  applicant  for  insurance 
is  not  called  upon  to  settle  questions  of  title  with  very  great  precision, 
and  the  fact  that  there  is  a  naked  legal  title  outstanding  will  not  avoid 
the  policy  if  the  assured  is  the  entire  beneficial  owner  of  the  premises. 
Phemx  1)18.  Co.  v.  Bowdre,  326. 

9.  Estoppel  by  Approving  Act  of  Agent.  —  When  a  soliciting  agent  for 

an  insurance  company,  after  issuing  a  policy,  indorses  a  clause  thereon 
making  it  payable,  in  case  of  loss,  to  a  mortgagee,  which  act  was  ap< 
proved  by  the  company,  and  subsequently  to  which  the  agent  assured 
the  parties  that  nothing  more  need  be  done  to  secure  the  mortgagee  in 
case  of  sale  of  the  property,  the  company  will  be  estopped,  in  the  event 
of  loss  after  such  sale,  to  deny  the  authority  of  the  agent  to  make  such 
assurance.  WacJiter  v.  Phoenix  Aasur.  Co.,  600. 
lOl  General  Agent,  Who  is.  — One  who  is  appointed  by  an  insurance  com- 
pany in  one  state  as  its  agent  for  the  transaction  of  the  business  of  in- 
surance in  another  state  during  a  designated  year,  and  who  is  authorized 
to  make  contracts  of  insurance  and  to  issue  policies,  is  a  general  agent; 
and  his  principal  is  bound  by  a  notice  to  him,  or  by  anything  said  or 
done  by  him  in  relation  to  the  contract  or  risk,  either  before  or  after  the 
contract  is  made.     Pkenix  Ins.  Co.  v.  Bowdre,  326. 

11.  Waiver  of  Conditions  by  Agent.  —  If  a  policy  of  insurance  contains  a 
condition  of  forfeiture  for  false  representations  as  to  encumbrances,  and 
makes  the  statements  of  the  insured,  as  they  appear  in  the  policy,  a 
warranty  of  their  truth,  and  the  applicant  gives  correct  answers  re- 
specting encumbrances  to  the  general  agent  of  the  company,  who  fails  to 
mention  them  in  the  policy,  and  procures  the  signature  of  the  assured, 
accepts  the  premium  and  issues  the  policy,  the  insurance  company  will 
be  deemed  to  have  waived  the  condition  and  held  liable  on  the  policy  in 
case  of  loss.     Oerman  hia.  Co.  v.  Oray,  150. 

12.  Parol  Waiver  of  Condition  by  General  Agent.  — A  policy  of  insur* 
ance  can  be  modified  or  a  condition  therein  waived  by  parol,  by  the  gen- 
eral  agent  of  the  insurance  company.     Id. 

18L  Parol  Waiver  of  Condition. — An  insurance  company  or  its  general 
agent  may  waive  by  parol  a  condition  in  the  policy  respecting  encum* 
brances,  although  the  policy  provides  that  no  agent  of  the  oompany,  or 
other  person  than  the  president  or  secretary,  shall  have  authority  to 
waive  any  of  the  terms  or  oouditious  of  the  policy,  or  make  any  indorse* 
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mout  thereon,  and  that  all  agreements  bj  tha  officers  named  most  b« 
signed  by  either  of  them.  Id. 
M.  SuFnciENOr  OV  FAuoro  of  Loss.  —  When,  after  loss,  proofs  thereof  are 
reduced  to  writing,  signed  and  sworn  to  by  the  insured  at  the  reqn"8t  of 
the  adjuster  of  the  insurance  company,  and  then  delivered  to  him,  after 
which  neither  he,  the  company,  nor  any  one  representing  it,  returns 
•aoh  proofs  or  claims  that  they  are  insufficient,  but  on  the  contrary, 
•atisfaction  with  them  is  expressed,  together  with  a  statement  that  the 
loss  will  soon  be  paid,  the  assured  has  a  right  to  assume,  until  notified 
to  the  contrary,  that  no  other  or  different  proofs  will  be  required,  and 
the  company  is  estopped  from  claiming  that  they  are  insufficient.     Id. 

16.  LlMITATIONa  m  POLTOT,    HOW    PaR    BiNDINQ    OV   AsSURBD  —  POWKR   OF 

Local  Aoknt  to  Waiv«  Conditions.  —  One  who,  in  procuring  insur- 
ance,  acts  in  good  faith,  and  without  knowledge  of  any  limitations  upon 
the  authority  of  the  agent  of  the  company  effecting  the  insurance,  may 
safely  assume  that  the  agent  is  a  general  agent  of  the  company;  that  he 
stands  in  the  place  of  the  company,  which  will  be  bound  by  any  terms 
or  conditions  to  which  he  may  agree  while  acting  for  the  company  in 
consummating  the  insurance.  This  rule  does  not  apply,  however,  when 
the  policy  has  already  been  executed  and  delivered  to  the  assured,  has 
gone  into  full  force  and  effect,  and  gives  notice  upon  its  face  of  limita- 
tions upon  the  authority  of  the  local  agent,  or  upon  all  agents,  except 
some  particular  agent,  of  the  company.  In  such  cases,  the  assured  will 
be  presumed  to  take  notice  of  such  limitations  from  the  face  of  his  pol- 
icy, and  will  be  bound  by  them,  notwithijtandiug  a  waiver  thereof  by 
the  local  agent.  Burlington  Ins,  Co.  v.  Gibbons,  118. 
Ill  Waiver  of  Conditions  in  Policy  by  Local  Agent.  —  If  an  agent  has  an- 
thority  only  to  solicit  insurance  and  consummate  the  same,  or  to  issue 
the  policy,  with  no  authority  to  subsequently  change  or  waive  any  of  its 
terms  or  conditions,  any  attempted  change  or  waiver  by  him,  after  the 
policy  has  issued,  ia  generally  void;  and  in  the  absence  of  any  showing 
to  the  contrary,  it  will  ordinarily  be  presumed  that  the  assured,  or  any 
person  claiming  under  him,  had  knowledge  of  the  terms  and  condi- 
tions of  the  policy.  Hence,  if  the  policy  provides  that  it  shall  become 
Toid  if  the  property  insured  shall  become  vacant,  unnoccupied,  or  unin- 
habited, witliout  the  consent  of  the  secretary  of  the  company  indorsed 
on  the  policy,  a  waiver  of  this  condition  by  the  local  agent,  after  the  iu- 
surance  is  effected,  is  unauthorized,  and  renders  the  policy  void.     lU. 

17.  Parol  Waivbr.  —  Notwitustandino  a  Condition  in  the  Policy  of 
Insurance  that  "it  is  understood  and  agreed  that  the  agents  of  this 
company  have  no  authority  in  any  manner,  or  by  any  act  or  omission 
whatever,  either  before  or  after  making  this  contract,  to  waive,  alter, 
modify,  strike  from  this  policy,  or  otherwise  to  change  any  of  its  con- 
ditions or  restrictions,  except  by  distinct,  specific  agreement,  clearly 
expressed  and  indorsed  hereupon,  and  signed  by  the  agent  making  it," 
a  parol  waiver  by  an  agent,  of  defects  in  proof  of  loss,  is  effectuaL 
Phenix  Inn.  Co.  v.  Bowdre,  326. 

18.  Parol  Evidence  is  Admissible  to  Show  Waiver  by  Acts  is  Pais  of 
Insttrrr,  notwithstanding  a  stipulation  in  the  policy  that  nothing  less 
than  an  express  agreement  indorsed  on  the  policy  shall  be  construed  as  a 
waiver  of  any  of  its  conditions  or  restrictions.  But  if  the  policy  con- 
tains a  condition  that  it  shall  be  void  if  the  property  insured  be  encum- 
bered at  its  date,  or  afterwards  become  so,  without  notice  to  the  insurer, 
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it  will  be  the  duty  of  the  insured  to  establish  the  parol  waiver  by  » 
clear  preponderance  of  evidence.  McFarland  v.  KiUanning  Ins.  Co., 
723. 

19.  EviDKNCE  OF  Waiver,  What  Sufficient. —  Where  an  insurer,  having 
knowledge  of  all  the  facts  upon  which  he  might  be  able  to  avoid  the  pol- 
icy, misleads  and  delays  the  insurer  by  promising  to  pay  the  loss,  pre- 
vents him  from  rebuilding  by  his  negotiations,  puts  him  to  the  trouble 
and  expense  of  proving  his  loss,  and  procures  the  adjustment,  by  apprais- 
era,  of  the  amount  of  the  loss,  binding  and  conclusive  under  the  condi- 
tions of  the  policy,  there  is  sufficient  evidence  of  waiver  to  go  to  the 
jury.     Id. 

20.  Waiver  of  Conditions.  — Where  a  policy  of  insurance  on  tools  and 
buildings  of  the  assured,  who  has  only  a  leasehold  interest  in  the  build- 
ings and  in  the  land  upon  which  they  rest,  is  issued,  and  an  entire  pre- 
mium paid,  without  any  application,  written  request,  or  representation 
of  any  kind  by  the  assured  relative  to  his  interest  in  the  buildings,  it  is 
valid  and  binding,  notwithstanding  conditions  therein  that  it  shall  be 
void  if  the  insured  is  not  the  sole  and  unconditional  owner  of  the  prop- 
erty, or  if  the  buildings  stand  on  land  not  owned  by  him  in  fee-simple, 
or  if  his  interest  is  not  truly  stated  in  the  policy.  In  such  case  it  will 
be  assumed  that  the  policy  was  written  upon  the  knowledge  of  the  in< 
Bxxrpr  through  its  representative,  and  intended  to  cover,  in  good  faith, 
the  interest  which  the  insured  had  in  the  buildings,  Philadelphia  Tool 
Co.  V.  British  America  Assur.  Co.,  596. 

fl.  Admissibiutt  of  Proofs  of  Loss  in  Action  on  Polict  of  Insurance 
SHOULD  BE  Passed  upon  when.  —  If  in  an  action  upon  a  policy  of  in- 
surance the  defendant  objects  to  the  proofs  of  loss,  it  is  more  regular 
and  the  better  practice  to  first  hear  evidence  of  a  waiver,  and  then  pass 
upon  the  admissibility  of  the  proofs  of  loss;  but  if  evidence  of  waiver  be 
subsequently  given  sufficient  to  take  that  question  to  the  jury,  it  is  a 
mere  matter  of  the  order  of  proof,  which  is  within  the  discretion  of  the 
court.     Gould  V.  Dtoelling-house  Ins.  Co.,  717. 

2St  Notice  of  Objection  to  Proofs  of  Loss,  Duty  of  Insurer  to  Give, 
Promptly.  —  If  the  insured,  in  good  faith  and  within  the  stipulated 
time,  does  what  he  plainly  intends  as  a  compliance  with  the  require- 
ments of  his  policy  in  respect  to  proofs  of  loss,  good  faith  requires  that 
the  insurer  shall  promptly  notify  him  of  objections  thereto,  so  as  to  give 
him  the  opportunity  to  obviate  them;  and  mere  silence  may  so  mislead 
him  to  his  disadvantage  as  to  be  of  itself  sufficient  evidence  of  waiver  by 
estoppel.  But  if  without  valid  reason  the  insured  fails  to  comply  with 
the  requirements  of  his  policy  at  all,  or  to  do  so  within  the  stipulated 
time,  then  the  liability  of  the  insurer  is  disicharged,  and  mere  silence  or 
investigation,  or  even  negotiation,  will  not  revivify  the  contract.  Noth- 
ing will  do  that  short  of  an  express  agreement,  or  a  change  of  position 
by  the  insured,  to  his  disadvantage,  reasonably  induced  by  the  acts  of 
the  insurer.  Id. 
i.  Insurer  is  not  Relieved  from  Duty  of  Giving  Notice  of  his  Objec- 
tions to  the  proofs  of  loss  by  the  insured  by  the  fact  that  the  proofs- 
were  received  only  three  days  prior  to  the  end  of  the  period  limited  for 
their  presentation.  Where  the  proofs  are  in  time,  there  is  no  room  to 
speculate  what  the  insured  might,  by  diligence,  have  done  in  the  three 
days  left  to  him.  He  has  a  right  to  have  an  opportunity  to  correct  the 
defects  in  his  proofs,  if  he  can.     Id. 
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SA.  SuioiDR  o»  Insxtred  Defense  to  Action  on  Policy  when.  —  Where  a 
policy  of  life  insurance  contains  a  conditioa  that  in  case  the  insure*! 
■hall  die  by  his  own  hand,  whether  sane  or  insane,  the  policy  shall  be- 
come null  and  void,  the  suicide  of  the  insured  will  bar  a  recovery  on  the 
policy,  notwithstanding  another  condition  of  the  policy  provides  that 
the  policy  shall  be  subject  to  the  provisions  of  a  statute  which  enacts 
that  "all  companies,  after  having  received  three  annual  premiams  on 
any  policy  issued  on  the  life  of  any  person  in  this  state,  are  estopped 
from  defending,  upon  any  other  ground  than  fraud,  against  any  claim 
arising  upon  such  policy  by  reason  of  any  errors,  omissions,  or  misstate- 
ments  of  the  assured,  in  any  application  made  by  such  assured,  on 
which  the  policy  was  issued,  except  as  to  age."  The  latter  condition 
doea  not  affect  the  former  one,  but  relates  solely  to  defenses  leased  on 
errors,  omissions,  or  misstatements  in  the  application.  Starch  v.  Union 
O.  Life  hit.  Co.,  G74. 

25.  CJoNDiTiON  IN  Certificate  of  Membekshif  of  a  mutual  benefit  society 
denying  agents  the  power  to  make,  alter,  or  discharge  contracts,  waive 
forfeitures,  or  extend  credits  has  no  application  to  the  general  manager 
or  secretary  of  the  association.  Bankers'  etc  Mvi.  Ben.  Ass'n  v.  Stupp, 
772. 

56.  Mehbebshif  —  Payment  of  Fee.  —  When,  in  an  action  on  a  certifi- 
cate of  membership  in  a  benefit  society,  the  defense  of  non-payment 
of  the  fee  required  as  a  condition  precedent  to  membership  is  relied 
npon,  and  it  is  shown  that  the  association  had  forwarded  a  cer- 
tificate to  the  deceased,  whose  account  as  its  agent  was  in  a  con- 
fused condition,  and  who  had  received,  as  an  overpayment,  part 
of  a  remittance  sent  him  as  its  agent,  after  it  had  received  from  him 
an  installment  of  annual  dues,  published  his  name  in  a  list  of  mem- 
bers, and  had  levied  a  mortuary  assessment  on  him  as  if  he  were  a 
member,  the  jury  is  warranted  in  finding  that  the  certificate  was 
issued  on  credit;  that  the  fee  bad  been  paid,  or  its  payment  waived  as  a 
condition  precedent.     Id. 

57.  Assessment  Paid  by  Beneficiary.  —  Where  the  certificate  of  mem- 
bership in  a  mutual  benefit  society  provides  that  assessments  shall 
be  paid  within  thirty  days  from  the  date  of  notice,  payment  within 
that  time  will  preserve  the  validity  of  the  certificate,  though  such  pay- 
ment is  made  by  the  beneficiary  after  the  death  of  the  member.    Id. 

28.  Who  may  be  Made  Beneficiaries.  —  If  a  corporation  is  organized  un- 
der a  statute  authorizing  the  formation  of  corporations  to  accumulate  a 
fund  to  be  paid  to  the  widows  and  children  of  deceased  members,  the 
corporation  can  pay  the  fund  to  such  persons  only,  and  an  agreement  on 
the  part  of  such  corporation  or  its  member  to  pay  a  part  of  such  fund  to 
any  other  person  is  ultra  vires  and  void.     Britten  v.  Supreme  Council,  376. 

29.  Representations  not  Affecting  Beneficiary. — Where  an  applicant  for 
membership  in  a  corporation  formed  to  accumulate  a  fund  for  the  benefit 
of  the  widows  and  children  of  deceased  members  makes  a  false  represeu- 
tatiou  as  to  his  relationship  to  the  named  beneficiary,  tiiis  does  not  con- 
stitute a  warranty  so  as  to  preclude  his  real  'eneficiary  from  recovering 
on  the  contract.     Id. 

SO.  Beneficiaries.  —  Where  the  beneficiaries  of  a  corporation  are  prescribed 
by  law,  it  is  an  evasion  of  its  policy  and  a  violation  of  its  charter  to  say 
that  where  a  member  has  named  a  person  not  within  the  class  to  be  bene* 
fited,  and  the  corporation  has  issued  the  certificate  to  such  person,  such 
Am.  St.  K«p.,  Vol.  XIX.  —  62 
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acts  shall  deprive  the  proper  person  or  class  of  persons  of  all  right  or  in- 
terest in  the  fund.  Id. 
Si.  "Legal  Heirs." — Where  the  by-laws  of  a  corporation  formed  to  ac- 
oamnlate  a  fund  for  the  benefit  of  the  widows  and  children  of  deceased 
members  direct  that  in  case  a  member  shall  have  made  no  disposition  of 
the  benefit  payable  on  his  death,  it  shall  be  paid  to  his  legal  heir.s 
dependent  on  him,  the  term  "  legal  heirs  "  will  include  his  next  of  kin 
dependent  upoa  him  at  the  time  of  his  death.     Id, 

INTENT. 
See  C&iMiNAL  Law. 

INTEREST. 
See  Attachment  and  GARNiaHMKKT,  S. 

INTERSTATE  COMMERCK 
Thb  MAinrrAcriTRB  at  That  Which  mat  Become  a  Subject  of  Comvbrcb 
and  ultimately  pass  into  protected  trade  is  not  commerce,  nor  can  mann* 
factories  of  any  sort  be  instruments  of  commerce  within  the  meaning  of 
the  doctrine  of  interstate  commerce.  Standard  U.  Cable  Co.  ▼.  AUomey- 
Oenercd,  394. 

See  Statutes,  10. 

JOINDER    OF    OFFENSES. 
See  Criminal  Law,  1. 

JUDGE. 
See  JtrDGBiENTS,  2&-28. 

JUDGMENTS. 
1.  Judgment  Liens,  Equitable  Title  not  Subject  to.  —  When  land  is  de- 
vised to  an  executor,  with  absolute  power  to  sell  and  divide  the  proceeds 
among  the  heirs,  the  latter  may  elect,  by  some  decisive  act  to  that  e£fect, 
to  take  the  land  in  lieu  of  the  money,  and  such  election  will  vest  an 
equitable  title  in  them,  which  cannot  be  subjected  to  judgment  or  mort- 
gage liens,  or  taken  in  execution.     Henderson  v.  Henderson,  650. 
SL  Fraudulent  Conveyance  —  Lien.  —  A  judgment  recovered  subsequently 
to  a  fraudulent  conveyance,   and  based  upon  indebtedness  contracted 
partly  prior  and  partly  subsequent  thereto,  is  a  lien  upon  the  property  of 
the  judgment  debtor  only  to  the  extent  of  the  indebtedness  contracted 
prior  to  the  fraudulent  conveyance.     Id. 
%.  Fraudulent  Conveyance  —  Lien. — Where  an  heir  elects  to  take  land 
instead  of   money,    under    a  power   contained  in    the  testator's  will 
and    has  the  land  conveyed  to  his   wife  in  fraud   of  his  creditors,    a 
defrauded  judgment  creditor  who  sells  the  land  as  the  property  of  the 
husband  does  not  thereby  acquire  a  preference  over  prior  liens  on  th« 
ground  that  his  judgment  was  used  as  the  instrument  of  sale;  nor  will 
the  fact  that,  prior  to  such  election  and  conveyance,  the  heir  assigned  to 
him,  as  security  for  his  debt,  his  interest  in  the  fund  to  arise  from  the 
sale  directed  by  the  will,  give  him  such  preference.     It  is  the  debtor's 
estate  which  is  sold;  and  the  liens  upon  it  which  attached  subsequently  to 
the  fraudulent  conveyance  must  be  paid  in  their  order  as  to  priority.  Id. 
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4.  Pbioritt  ot  Docketed  Judgment  over  Equitt  to  hav«  Dked  R»- 
lt)RHKD.  — A  docketed  judgment  has  precedence  not  only  over  an  an> 
recorded  deed  of  which  the  judgment  creditor  haa  no  other  notice,  but 
also  over  a  mere  equity  on  the  part  of  a  grantee,  of  which  the  judgment 
creditor  has  no  notice,  to  have  a  deed  leformed  so  aa  to  make  it  include 
the  real  estate  in  question.      Wilcox  v.  Leominster  NaL  Bank,  259. 

6.  Prksuhfi'tons  or  Jurisdiction. — If  a  statute  requires  a  return  of  ser- 

vice of  process  to  state  certain  jurisdictional  facts,  no  presumption  will 
be  indulged  in  favor  of  a  judgment  based  upon  a  return  which  omita 
such  facts,  and  the  judgment  will  be  treated  as  void  when  attacked  coW 
kterally.  Shenandoah  etc.  R.  R.  Co.  v.  Aakhy,  898. 
^  Action  to  Set  Aside  Judgment  Entered  without  Obtaining  Jurw- 
DicnON.  — An  action  may  be  maintained  to  set  aside  a  judgment  ren- 
dered by  a  court  which  had  obtained  no  jurisdiction  from  want  of 
service  of  process.  And  in  such  action,  it  is  not  necessary  for  the  plain- 
tiff  to  show  that  he  bad  a  defense  to  the  first  action,  where  the  equita- 
ble and  legal  jurisdictions  are  united  in  the  same  court,  and  the  action 
is  prosecuted  in  the  same  court  in  which  the  judgment  was  rendered. 
Magin  v.  Lamb,  216. 

7.  Action   to   Set  Aside  Judgment  mat   be  Maintained  against  As- 

signee thereof,  and  the  original  judgment  creditor  need  not  be  made  a 
party  thereto.     Id. 

8.  Collateral  Attack.  —  A  judgment  of  a  court  of  competent  jurisdiction 

cannot  be  collaterally  impeached,  unless  the  record  shows  affirmatively 
the  want  of  jurisdiction.      Williams  v.  Haynes,  752. 
^.  Collateral  Attack.  —  In  a  collateral  attack  on  a  judgment,  evidence  of 
frand  not  found  in  the  judgment  roll  will  not  be  received  to  avoid  the 
judgment,  though  the  fraud  was  in  obtaining  jurisdiction.     /(/. 

10.  CiONCLUSiVENESS  OF.  —  A  domestic  judgment  of  a  court  of  general  juris- 
diction, upon  a  subject-matter  within  the  ordinary  scope  of  its  power, 
is  entitled  to  such  absolute  verity  that,  in  a  collateral  action,  even 
where  the  record  is  silent  as  to  notice,  the  presumption  that  the  court 
had  jurisdiction  of  the  person  is  so  conclusive  that  evidence  aliunde 
will  not  be  admitted  to  contradict  it.      WiUceison  v.  Schoonmaker,  803. 

11.  Collateral  Attack. — In  collateral  proceedings,  as  between  parties 
and  privies,  the  only  contingency  in  which  the  judgment  of  a  court  of 
general  jurisdiction  can  be  questioned  is  wliere  the  record  shows  affirma- 
tively that  jurisdiction  did  not  attach  in  the  particular  case.     Id. 

12.  Collateral  Attack.  —  Where  the  judgment  entry  of  a  court  of  gen- 
eral jurisdiction  is  silent  as  to  jurisdiction,  the  entire  record  may  be 
looked  to,  and  if  it  affirmatively  appears  therefrom  that  it  did  not  exist, 
the  judgment  is  void  in  collateral  as  well  as  direct  proceedings,  and 
between  all  persons.     Id. 

13.  Justice's  Judgment  —  Collateral  Attack. —  In  a  collateral  proceed- 
ing, and  in  the  absence  of  recitals,  every  presumption  in  favor  of  justice's 
judgments  will  be  indulged,  and  they  will  not  be  deemed  void  merely 
because  every  fact  necessary  to  give  the  court  jurisdiction  does  not 
affirmatively  appear  in  the  record.  When  the  record  is  silent,  jurisdic- 
tion will  not  be  conclusively  presumed,  and  evidence  tending  to  show 
that  defendant  was  not  served  with  notice  will  be  admitted.     Id. 

14.  Justice's  JudgmEiNT  as  Res  Judicata.  —  A  judgment  rendered  by  a 
justice  of  the  peace  in  an  action  under  the  landlord  and  tenant  act,  de- 
ciding that  the  relation  of  landlord  and  tenant  did  not  exist,  and  that  no 
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rent  was  in  arrear,  is,  nntil  reversed  or  regularly  set  aside,  a  complete 
bar  to  another  proceeding  before  another  justice  upon  the  same  cause  of 
action.  Marateller  v.  Marsteller,  604. 
16.  Judgment  as  Res  Judicata.  —  The  judgment  of  a  court  of  competent 
jitrisdiction,  whether  of  record  or  not,  and  whether  in  a  proceeding  ac- 
cording to  the  course  of  the  common  law,  or  summary  in  its  character, 
if  upon  a  point  litigated  by  the  parties,  is  conclusive  in  all  subsequent 
suits  directly  involving  the  same  question,  until  reversed  or  legally  set 
aside.  An  exceptiou  to  this  rule  exists  in  an  action  of  ejectment  on  a 
legal  title  in  which  successive  suits  may  be  prosecuted  until  two  concur- 
ring judgments  are  obtained.     Id. 

16.  Rks  Judicata. — Wherk  a  Contract  is  Payable  in  Installments^ 
and  the  court,  in  an  action  to  recover  one  of  such  installments,  deter- 
mines that  the  contract  is  divisible,  that  a  separate  action  may  be  prose- 
cuted for  each  installment,  though  other  installments  were  due  when 
such  action  was  commenced,  such  determination  is  conclusive  upon  the 
parties  with  respect  to  the  character  and  construction  of  the  contract, 
and  estops  them  from  subsequently  insisting  that  successive  actions  may 
not  be  brought  and  independent  judgments  recovered,  even  for  install- 
ments that  were  due  and  not  in  the  suit  when  the  action  to  recover  one 
thereof,  without  including  the  others,  was  commenced.  Lorillard  v. 
Clyde,  470. 

17.  Res  Judicata.  —  A  judgment  rendered  on  the  merits  is  co-extensive 
with  the  issues  upon  which  it  is  founded,  and  is  conclusive  between  the 
parties  thereto,  not  only  as  to  the  matters  actually  proved,  argued,  and 
submitted  for  decision,  but  also  as  to  every  other  matter  directly  at  is- 
sue by  the  pleadings,  which  the  defeated  party  might  have  litigated. 
Id. 

18.  Res  Judicata.  —  While  Parol  Evidence  may  be  Received  to  Show 
what  was  litigated  at  the  trial,  it  must  be  consistent  with  the  record, 
and  cannot  be  admitted  to  contradict  it.  Hence  it  is  proper  to  exclude 
evidence  tending  to  show  that  upon  the  trial  of  a  former  action  no 
testimony  was  ofiFered  in  support  of  a  defense,  when  there  is  no  oflfer  to 
show  that  such  defense  was  waived,  withdrawn,  or  struck  from  the 
record,  and  the  record  in  the  former  action  shows  that  the  defendants 
requested  the  trial  judge  to  find  in  their  favor  upou  such  defense.     Id. 

19.  Impeachment.  —  So  long  as  a  judgment  is  correct,  it  cannot  be  impeached 
by  showing  that  the  court  proceeded  upon  erroneous  principles  in  reach- 
ing its  conclusion.     Borden  y.  Croak,  23. 

20.  Motions  to  Vacate.  — Under  section  6S  of  the  Practice  Act  of  Nevada, 
authorizing  courts  to  grant  relief  against  judgment  obtained  against  a 
party  through  his  mistake,  inadvertence,  or  excusable  neglect,  relief  can- 
not be  granted  to  a  party  on  whom  summons  has  been  personally  served, 
and  the  service  of  process  on  the  managing  agent  of  a  corporation  is  a 
personal  service  on  the  coiporatiou  itself.  Lang  Syne  Qold-Mining  Co. 
V.  Boss,  337. 

21.  Relief  against,  in  Equity.  —  An  a-erment  in  a  complaint  seeking 
relief  against  a  judgment,  that  the  plaintiff  against  whom  the  jmlgment 
was  rendered  was  not  indebted  to  the  defendant  in  any  sum  whatever, 
is  a  sufficient  statement  of  a  meritorious  defense  to  the  original  action. 
Id. 

22.  Relibv  against,  in  Equity  —  Though  a  part  of  the  sum  for  which  a 
judgment  was  rendered  was  justly  due,  a  court  of  equity  will  grant  relief 
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If  well  Jn<1gmenl  was  procured  tlirongh  fraud  and  conspiracy,  and  waa 
for  a  mnoh  larger  sum  than  was  due.     Id, 

23.  NoTicK  OF  Fbaud  in  rROOUKiNG.  — When  one  knows  that  the  pendency 
of  an  action  and  the  service  of  summons  therein  have  been  concealed 
from  the  def<3nilant,  he  is  sufficiently  put  ou  inquiry  as  to  the  defendant's 
rights;  and  if  he  becomes  a  purchaser  at  an  execution  sale  l)ased  upon  a 
judgment  recovered  in  such  action,  he  is  not  entitled  to  the  rights  of  an 
iniiocunt  purchaser.  A  complaint  seeking  relief  from  such  judgment^ 
and  the  sale  made  thereunder,  need  not  ailirmatively  allege  that  such 
purchaser  knew  that  the  judgment  defendant  had  a  meritorious  defense 
to  the  action.     Id. 

24.  Misnomer  Nolltktino.  —  Marriage  confers  on  the  woman  the  surname 
of  her  husband,  and  a  citation  by  publication  requiring  "  Mary  E.  Rob- 
inson," defendant's  maiden  name,  to  be  cited  and  to  appear  in  an  action 
it  not  sufficient  to  give  the  court  jurisdiction  to  render  a  binding  judg- 
ment against  "Mary  E.  Freeman,"  the  name  that  defendant  acquired 
by  marriage.     Freeman  v.  HaxokiriK,  769. 

25.  DK.SORIPTIOS  OF  Pkopkrty  in  a  Decree  of  Salr.  —  A  decree  directing 
the  sale  of  a  parcel  of  land,  except  such  parcels  as  have  before  been  laid 
out  in  town  lots  by  James  Roach,  and  have  been  sold  and  conveyed  prior 
to  the  execution  of  a  designated  mortgage,  is  invalid  for  want  of  descrip- 
tion, when  there  is  nothing  in  the  record  furnishing  data  by  which  to 
ascertain  what  tracts  had  been  laid  out  in  town  lots  and  sold  and  con- 
veyed.    Bowen  v.  Wicker  sham,  106. 

26.  Judgment  by  Disqualified  Judge,  Effect  of.  —  A  judgment  or  decree 
rendered  by  a  judge  who  by  statute  is  disqualified  to  sit  in  the  case 
Lecavse  of  his  relationship  to  one  of  the  parties  is  void,  and  may  be 
collaterally  attacked.     Horloa  v.  Howard,  198. 

27.  Judgment  by  Disquai.ifikd  J  udgk,  Who  may  Attack.  —  A  party  against 
wliom  a  judgment  or  decree  lias  been  rendered  by  a  judge  disqualified  to 
ait  in  the  case  because  of  his  relationship  to  one  of  the  parties,  and  who 
bas  neither  appeared  nor  consented  to  the  exercise  of  judicial  functions 
by  the  disqualified  judge,  is  not  estopped  from  questioning  its  validity  in 
a  coll'tflral  proceeding.  He  need  not  contest  its  validity  by  appealing 
from  the  decree.     Id. 

28.  Judgment  by  Disqualified  Judge,  Who  may  Attack.  — The  grantee 
of  a  purchaser  under  a  foreclosure  decree  void  by  reason  of  the  disquali- 
fication of  the  judge  on  account  of  his  relationship  to  one  of  the  parties 
to  the  suit  at  the  time  that  the  decree  was  rendered  and  the  deed  signed 
by  such  jiulge,  but  who  does  not  rely  upon  the  title  thus  acquired,  and 
who  is  also  the  grantee  of  subsequent  purchasers  at  foreclosure  sales 
of  the  same  property,  is  not  estopped  from  collaterally  attacking  the 
validity  of  such  decree.     Id. 

fH.  Judgment  by  Confession  —  Attacking  for  Fraud.  —  A  judgment  by 
confession  is  a  final  judgment,  and  in  the  absence  of  irregularity,  cannot 
be  attacked  for  fraud  by  motion  iu  the  cause.  Such  attack  can  be  made 
only  by  bringing  an  independent  and  separate  action.  Hharpv.  Danville 
etr..  R.  R.  Co.,  633. 

20.  Judgment  by  Confes.sion.  —  A  Corporation  may,  in  a  proper  case,  and 
by  its  arthorized  officers,  confess  a  judgment,  the  same  as  a  natural  per- 
son, by  complying  with  all  the  essentia!  requirements  of  the  statute.     Id. 

21.  Judgment  by  Dbfai  lt  is  Pkovkhly  Sk.t  Aside  on  the  ground  of  sur- 
prise and  ex  ciu  able  neglect,  when  such  judgment  was  entered   through 
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the  failure  of  counsel  to  act,  after  being  engaged  by  defendant  to  enter  » 
plea  for  him,  and  left  in  attendance  upon  the  court.  The  counsel'^ 
laches  as  to  his  duty  to  enter  an  appearance  and  file  proper  pleadings 
cannot  be  attributed  to  defendant,  and  allowed  to  prejudice  him.  Taylor 
V.  Pope,  530. 

82.  Nonsuit.  —  In  reviewing  a  motion  for  nonsuit,  the  plaintiff  is  entitled  to 
every  reasonable  inference  of  fact  that  the  jury  might  have  drawn  from 
the  evidence,  and  every  relevant  fact  which  it  tends  to  prove  is  to  b« 
considered  as  admitted.  Therefore,  wheu  such  evidence  tends  to  estab* 
lish  a  prima  facie  case,  it  is  error  to  enter  a  judgment  of  nonsuit.  Cor- 
balis  V.  Township  of  Newberry,  588. 

33.  Nonsuit  —  Negligence  ov  Town.ship. — In  an  action  against  a  town- 
ship  for  negligence,  where  the  evidence  shows  that  it  failed  to  keep  the- 
approaches  to  a  bridge  in  proper  repair,  thereby  creating  a  pitfall  caus- 
ing an  injury  to  a  traveler  along  the  highway,  without  his  fault,  a  prima 
facie  case  is  established,  and  it  is  error  to  order  a  judgment  of  nonsuit. 
In  such  case  it  is  within  the  province  of  the  jury  to  weigh  the  evidence 
and  determine  the  facts.     Id. 

See  Deeds,  13;  Evidence,  5;  Fraudulent  Convetancbs,  6,  7;  Judicial. 
Sales;  Limitations  of  Actions. 

JUDICIAL  SALES. 

Judgment  and  Judicial  Sale,  Description  of  Property  in.  —  Where  one 
claims  through  a  judicial  sale,  it  must  appear  from  the  decree  and  deed 
through  which  he  claims  that  the  title  to  the  property  claimed  is  in  him. 
If  the  decree  and  deed  are  so  defective  that  it  cannot  be  ascertained  by 
inspection  or  from  data  which  they  furnish  what  property  was  in  fact 
sold,  or  if,  in  order  to  ascertain  the  intention  of  the  officer  in  selling,  it 
becomes  necessary  to  institute  an  extrinsic  inquiry,  the  deed  is  void,  if 
uncertain.     Boxoen  v.   Wicker  sham,  106. 

See  Futures;  Judgments,  25;  Taxation,  5-7;  Trusts  and  Trustees,  7-12. 

JURISDICTION. 
See  Judgments;  Marriage  and  Divorce,  6;  Taxation,  1. 

JURY  AND  JURORS. 
See  Innkeepers,  4;  Trial. 

JUSTICES  OF  THE    PEACE. 
See  Judgments,  13-15. 

LANDLORD  AND  TENANT. 

1.  Lien  ow  After- acquired  Property  —  Burden  of  Proof,  — If  a  land- 

lord is  seeking  to  enforce  a  lien  for  rent  on  the  goods  of  his  deceased  ten- 
ant, under  a  provision  in  the  lease  not  covering  subsequently  acquired 
property,  the  burden  of  establishing  the  lien  is  upon  the  landlord;  and 
in  the  absence  of  proof  that  the  tenant  was  the  owner  of  the  good^  at 
the  time  he  took  the  lease,  it  will  be  assumed  that  they  are  all  after-ac- 
quired property.     Borden  v.  Croak,  23. 

2.  Lien  on  After-acquired  Property.  —  Where  an  attempt  is  made  by  » 

clause  in  a  lease  to  create  a  valid  and  first  lien  for  rent  "upon  the  prop- 
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arty  of  the  person  liable  therefor,"  bat  no  particular  property  or  claa«  of 
property  is  described,  nor  the  description  limited  to  personal  property, 
the  lien  is  void  for  uncertainty  of  description,  when  applied  to  property 
owned  at  the  time,  and  a  fortiori  void  when  applied  to  aifter-acquired 
property.     Id. 

8.  LiBN  —  When  Govek'^ed  by  Rules  Applicable  to  Chattel  Mort- 
OAQES.  —  A  lien  for  rent  created  by  lease,  and  claimed  on  property  left 
in  the  possession  of  the  tenant,  is  in  the  natnre  of  a  mortgage,  rather 
than  of  a  pledge,  and  is  governed  by  the  rules  of  law  applicable  to  chat- 
tel  mortgages.     Id. 

4.  Landlord  cannot  Escape  Liability  for  Existing  Nuisance  by  Lea.sino 
THE  Property  on  which  it  exists  to  a  tenant,  and  putting  him  in  pos- 
session. And  where  the  nuisance  complained  of  consists  of  the  use  of  a 
defective  cess-pool  by  the  tenant,  the  latter's  liability  for  such  use  can- 
not take  the  place  of  or  in  any  manner  affect  that  of  the  landlord,  if  the 
cess-pool  was  not  properly  built,  or  was  oat  of  repair  when  the  tenant 
was  pat  in  possession.  But  if  the  cess-pool  was  properly  built,  and  in 
good  repair  when  the  tenant  took  possession,  the  landlord  will  not  be 
liable  for  the  consequences  of  the  tenant's  neglect  to  keep  it  in  repair. 
Wunditr  v.  McLean,  702. 

See  Real  Property,  1,  2. 

LEGACIES. 
See  Wills. 

UBEL  AND  SLANDER. 

1.  OmoB  or  Innuendo  in  Action  for  Libel.  —  In  an  action  for  libel,  the 

office  of  the  innuendo  is  to  define  the  defamatory  meaning  which  the 
plaintiff  sets  npon  the  words;  to  show  how  they  come  to  have  that  mean- 
ing, and  how  they  relate  to  the  plaintiff.  If  they  are  capable  of  the  mean- 
ing he  ascribes  to  them,  it  is  for  the  jury  to  say  whether  or  not  they 
were  used  in  that  sense.    Price  v.  Contoay,  704. 

2.  Special  Damage  need  not  be    Alleged  in  Declaration  jtor  Libel 

WHEN.  —  Any  written  words  which  have  a  tendency  to  injure  a  person 
in  his  or  her  office,  profession,  calling,  or  trade  are  libelous,  and  in  an 
action  therefor  it  is  not  necessary  for  the  declaration  to  contain  an  aver- 
ment of  special  damage.     Id. 

See  Assault,  2. 

LICENSES. 
See  Municipal  Corporations,  8-11;  TAXAnoN,  3. 

LIFE  INSURANCK 
See  Insurance,  24-31. 

LIENS. 
LiKN  ON  Afteb- ACQUIRED  PROPERTY.  —  If  it  is  the  intention  of  the  partiea 

creating  a  lien  on  personal  property  that  it  shall  extend  to  after-acquired 

property,  such  intention  must  be  clearly  expressed.    Borden  v.  Croak,  23. 
See   Judgments,   1-4;   Landlord   and    Tenant,   1-3;   Mechanic's   Lien; 

Mortgages;  Process,  5;  Sales,  1;  Trusts  and  Trustees,  6,  6;  Vendor 

AND  Vendee,  4. 
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LIMITATIONS  OF  ACTIONS. 
Judgment,  Relief  frou.  —  Statute  of  Limitation  declaring  the  time 
within  which  action  shall  be  commenced  for  relief  on  the  ground  of 
fraud  applies  to  actions  for  relief  from  judgment  obtained  by  fraud  and 
conspiracy;  and  if  commenced  within  the  time  therein  limited,  an  action 
cannot  be  treated  as  barred  by  laches.    Lang  Syne  Min.  Co.  v.  Rosa,  337. 

LIS  PENDENS. 

1.  If  a  wife,  in  an  action  for  divorce  and  alimony,  definitely  describes  cer- 

tain  real  estate  of  her  husband  in  her  petition,  and  asks  that  it  be  set 
apart  to  her  as  permanent  alimony,  the  doctrine  of  Us  pendens  applies, 
and  a  purchaser  of  the  land  pendente  lite  is  bound  by  the  judgment  sub- 
sequently rendered  therein.  If,  in  such  action,  no  specific  property  is 
pointed  out,  but  only  a  general  prayer  for  alimony,  the  doctrine  would 
not  apply.      Wilkinson  v.  Elliott,  158. 

2.  Before  the  doctrine  of  Us  pendens  will  be  applied  to  a  purchaser,  the  peti- 

tion in  the  suit  must  be  actually  tiled  and  made  a  permanent  record, 
with  the  bona  fide  intention  of  proceeding  with  the  action.  The  mere 
handing  of  the  petition  to  the  proper  officer  for  indorsement,  and  for  a 
temporary  purpose,  and  the  immediate  withdrawal  of  it  without  the 
issuance  of  summons  thereon,  is  not  a  filing  so  as  to  commence  the  ac- 
tion within  the  meaning  of  the  statute.     Id. 

Z.  Divorce.  —  If  a  wife  who  sues  for  a  divorce  describes  in  the  complaint 
the  property  of  her  husband,  and  asks  to  have  it  set  aside  to  her  for  her 
support,  the  rule  of  lis  pendens  can  be  invoked  by  her  against  one  who 
purchases  during  the  pendency  of  the  action,  and  with  notice  thereof. 
Povoell  V.  Campbell,  350. 

4.  Lis  Pendens  is  Notice  of  All  Facts  Apparent  on  the  face  of  the  plea, 
and  of  those  other  facts  of  which  the  facts  so  stated  necessarily  put  the 
purchaser  on  inquiry.     Id. 

f .  Estoppel.  —  The  fact  that  a  wife,  during  the  pendency  of  a  suit  for  di- 
vorce, told  her  husband  that  he  could  sell  certain  property  if  he  wished 
to  cannot  limit  the  effect  of  a  decree  subsequently  rendered  in  that  suit, 
setting  aside  such  property  to  her,  nor  can  it  entitle  a  purchaser  from  the 
husband,  with  notice  of  the  suit,  to  retain  the  property,  if  it  has  been  set 
aside  to  the  wife,  there  being  no  claim  that  such  purchaser  knew  of  or 
acted  upon  the  alleged  assent  of  the  wife  that  her  husband  might  sell.   Id. 

$.  Parties  Defendant.  — In  an  action  to  set  aside  a  deed  made  by  a  hus- 
band pending  a  suit  for  a  divorce,  the  husband  is  not  a  necessary  party 
defendant  if  a  decree  has  been  entered  in  a  divorce  suit  vesting  the 
title  in  his  wife,  and  the  purchaser  of  the  property  (who  was  the  defend- 
ant in  the  present  action)  purchased  of  the  husband  with  actual  notice 
of  the  pendency  of  the  suit,  and  that  a  part  of  the  relief  therein  sought 
was  the  setting  aside  to  the  wife  of  the  property  in  controversy.     Id. 

7.  Lis  Pendens,  Compelling  Conveyance  of  Property  Bought  Svbjkot 
TO.  —  Though  a  purchaser  of  property  pending  a  suit  against  the  vendor 
for  a  divorce  takes  the  property  subject  to  the  final  decree  in  such  suit, 
and  though  such  decree  purports  to  vest  the  title  in  the  wife,  still  she 
may  maintain  an  action  against  such  purchaser  to  compel  him,  by  his 
conveyance,  to  vest  an  unquestionable  legal  title  in  her.     Id. 

MANDAMUS. 
See  Office  and  Officers,  1. 
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MANSLAUGHTER. 
See  CbiminaXi  Law,  24-30. 

MARRIAGE  AND  DIVORCa 

1.  Effect  or  Annulment  of  Decree  of  Divorce  fob  Peadd  in  its  pro- 

cnrement  la  to  restore  the  parties  to  their  matrimonial  relations  as  they 
stood  before  the  decree  was  pronounced.      Voorheea  v.   Voor/icea,  404. 

2.  Essentials  of  Valid  Marriage  are  capacity  and  consent.     Id. 

8.  COHAPITATION  AND  REPUTATION  DO  NOT  CONSTITUTE  MARRIAGE,  but  ard 
only  evidence  tending  to  raise  a  presumption  of  marriage,  from  circum- 
stances. In  any  case,  the  cohabitation  must  not  be  meretricious,  but 
matrimonial,  to  raise  the  presumption.     Id. 

4.  Marriage  i3  a  Civil  Contract,  and  no  Ceremonial  is  indispensably 
requisite  to  its  creation.  A  contract  of  marriage  made  jTer  verba  de  prat' 
senti  is  a  valid  marriage.     Id, 

0.  Where  Actual  Marriage  is  Shown,  whether  legal  or  illegal,  the  sub- 
sequent cohabitation  and  reputation  of  the  parties  must  be  regarded  as 
having  their  origin  in  such  marriage,  and  cannot  be  treated  as  creating 
a  presumption  that  the  parties  contracted  a  subsequent  marriage  at  a 
later  date.     Id. 

&  Divorce  —  Jurisdiction. — The  Courts  of  This  State  have  Juris- 
diction in  a  suit  for  divorce,  the  cause  for  which  occurred  in  another 
state,  if  the  plaintiff  has  resided  in  this  state  for  one  year  next  pre- 
ceding the  filing  of  bis  complaint,  and  has  not  acquired  such  residence 
for  the  purpose  of  obtaining  a  divorce  under  its  laws.  Jonea  v.  Jone*, 
299. 

7.  Cruelty  from  Intoxication  as  Desertion  by  Husband.  — Where  the 

failure  of  the  husband  to  provide  for  the  wife,  and  his  persistent  and  long- 
continued  cruel  treatment  of  her,  caused  by  his  voluntary  and  habitual 
intoxication,  is  such  as  to  render  her  existence  miserable,  and  to  actually 
endanger  her  life,  such  treatment  amounts  to  desertion  on  his  part,  and 
if  he  continues  his  habits  of  intoxication  for  the  statutory  period  after 
separation,  the  right  of  the  wife  to  absolute  divorce  for  his  desertion  be- 
comes fixed.     Mc  Vichii'  v.  Mc  Vickar,  422. 

8.  Drunkenness  as  Cruelty.  —  The  voluntary  and  babitaal  drunkenness 

of  the  husband  will  not  excuse  his  cruelty  to  his  wife,  although  the 
cruelty  was  the  direct  result  of  the  drunkenness.  Craelty  so  caused  is 
ground  for  divorce.     Id. 

9.  Desertion.  —  A  woman  who  leaves  her  husband  because  it  is  unsafe  for 

her  to  cohabit  with  him,  and  under  such  circumstances  as  to  make  him 
the  deserter,  does  not  consent  to  the  desertion;  and  if  he  does  not,  be- 
fore the  lapse  of  the  statutory  perio  i,  amend  his  habits  so  as  to  render  it 
safe  for  his  wife  to  resume  cohabitation,  her  right  to  a  divorce  becomes 
fixed.     Id. 

10.  Desertion.  —  Where  a  husband's  treatment  of  his  wife  is  so  cruel  and 
long-continued  and  persistent  as  to  render  separation  desertion  on  his 
part,  and  his  conduct  subsequently  is  such  as  to  render  it  unsafe  for  her 
to  return  to  him  at  any  time  within  three  years  after  the  separation,  her 
right  to  divorce  then  becomes  fixed.     Id. 

IL  Divorce  for  Desertion.  — Where  the  husband's  cruelty  is  not  of  such 
intensity  as  to  amount  to  desertion,  but  is  such  as  will  justify  his  wife  in 
temporarily  separating  herself  from  him,  it  is  his  duty  to  personally  seek 
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her  and  ask  her  to  return;  and  his  failure  to  do  this,  •while  he  remain* 
passive  for  many  years,  manifesting  no  interest  in  her  welfare  or  desir* 
to  resume  marital  relations  after  reforming  his  habits,  constitutes  deser- 
tion, and  entitles  the  wife  to  divorce.  Id. 
12.  Power  of  Court  to  Vest  Title  of  Husband's  Property  is  Wife. 
—  Under  a  statute  declaring  that  on  the  granting  of  a  divorce  the  court 
may  set  apart  such  portion  of  the  husband's  property  for  the  support  of 
the  wife  and  children  as  shall  be  deemed  just  and  equitable,  the  court 
may  decree  that  the  title  to  a  portion  of  the  husband's  separate  estate, 
read  or  personal,  or  both,  be  vested  in  the  wife.  Foivell  v.  Campbell,  350. 
See  Judgments,  24. 

MARRIED  WOilEN. 
See  Deeds,  4;  Husband  and  Wife;  Marriage  and  Divorcb. 

MASTER  AND  SERVANT. 

1.  Master  is  Civillt  Liable  fob  Trespass  of  his  Servant  whbn.  —  A 

master  is  not  liable  for  the  independent  trespass  of  his  servant,  not  done 
in  the  course  of  the  service.  But  the  master  is  civilly  liable  for  the 
manner  in  which  his  servant  does  the  work  he  is  employed  to  do,  al- 
though  the  manner  in  which  he  does  it  is  contrary  to  the  instructions 
given  him  by  his  master.  It  is  the  character  of  the  employment,  and 
not  the  private  instructions  given  by  the  master  to  his  servant,  that  must 
determine  his  liability.  Where,  therefore,  a  master,  claiming  to  own  an 
organ  in  the  possession  of  another,  sends  his  servants  to  the  latter's  house 
to  remove  the  organ  therefrom,  and  the  servants  enter  and  take  the  organ 
by  force  and  violence,  the  master  will  be  liable  for  their  trespass,  al- 
though in  committing  it  they  violated  his  express  instructions.  Mc- 
Clung  v.  Dearbome,  708. 

2.  Master  is  Responsible  in  Punitive  Damages  for  the  Willful  Act 

OB  Gross  Negligence  of  his  Servant  injured  in  his  business,  whether 
he  did  or  did  not  know  the  servant  to  be  incompetent  or  disqualified  for 
the  service  in  which  he  was  engaged.  Southern  Express  Co.  v.  Broion, 
306. 

8.  Under-sbrvant.  —  The  Fact  that  there  is  an  Intermediate  Partv 
IN  Whose  General  Employment  the  person  whose  acts  are  in  ques- 
tion is  engaged  does  not  prevent  the  principal  from  being  held  liable  for 
the  negligent  conduct  of  his  subagent  or  under-servant,  unless  the  rela- 
tion of  such  intermediate  party  to  the  subject-matter  of  the  business  iu 
which  the  servant  is  engaged  is  such  as  to  give  him  exclusive  control  of 
the  manner  and  means  of  its  accomplishment,  and  exclusive  direction  of 
the  persons  employed  therefor.     Id. 

4.  Where  an  Express  Company  Employs  a  local  agent  who  employs  a 
driver,  and  furnislies  a  horse  and  supplies  feed  therefor,  the  driver  may 
be  regarded  as  a  sub  or  under  servant  of  the  company,  for  whose  gross 
negligence  it  is  liable  to  one  injured  thereby.     Id. 

6.  Liability  of  Master  to  Indemnify  Servant  for  Damages  Resulting 
FROM  Latter's  Violating  Injunction  by  Former's  Order.  —  Wliere 
a  servant  of  a  corporation  upon  which  an  injunction  has  been  served,  re- 
straining it  from  doing  certain  acts,  does  those  acts  by  order  of  the 
corporation,  which  imparts  to  him  no  notice  of  the  injunction,  but  con- 
ceals its  existence  from  him,  the  corporation  is  bound  to  indemnify  bitn 
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for  the  damages  sustained  by  him  at  the  natural  result  of  his  obedience 
to  its  orders;  nor  does  its  liability  depend  upon  the  ultimate  determina- 
tion  of  the  question  as  to  which   of  the  contending  parties  is  legally 
right  in  respect  to  the  title  of  disputed  property,  or  the  legality  or  pro- 
priety of  the  injunction  order,  or  the  sufficiency  of  the  service  thereof. 
A  master  may  not  expose  his  servant  to  danger  of  loss  or  injury  in  the 
execution  of  orders,  the  risk  of  which  is  known  to  him,  but  of  which  he 
wrongfully  withholds  notice  from  the  servant.     Ouirney  v.  St.  Paid  etc 
R'y  Co.,  256. 
6.  It  is  thb  Dutt  or  thb  Mastbr  to  Exkkcisb  All  Reasonablb  Ca&b 
to  provide  and  maintHin  safe,  sound,  and  suitable  machinery  and  other 
inbtmmentalities,  and  not  to  expose  his  employees  to  risks  beyond  those 
which  are  incidental  to  the  employment  and  in  contemplation  at  the 
time  of  the  contract  of  service,  and  an  employee  has  the  right  to  presume 
tl  at  these  duties  have  been  performed.     Jiichitiond  etc   li.  R.  Co.  r. 
Willi  ima,  876. 
1.  DwriKS  OF  Master.  — Tlie  master  must  make  such  regulations  and  provis- 
ions for  the  safety  of  his  employees  as  will  afford  them  reasonable  pro- 
teotion  against  dangers  incident  to  the  performance  of  their  respective 
duties.     His  duty  extends  to  the  selection  of  competent  persons  to  whom 
be  may  delegate  his  authority  to  take  charge  of  and  control  the  business  in 
wliich  the  8er>ants  are  employed.     Harrison  v.  Detroit  etc  R,  R.  Co., 
180. 
8.  ly  A  Brakrman  in  the  Sbrvicb  of  a  Railroad  Corporatiok  is  Injured 
BT  A  Ladder  being  broken,  and  by  the  conductor  starting  the  train  in 
motion  under  such  circumstances  as  to  imperil  the  life  of  the  brakeman 
and  to  injure  his  person,  he  is  entitled  to  recover  of  the  corporation  com- 
pensation for  the  injury  suffiered,  if  the  dangerous  character  of  the  cars 
and  the  position  of  the  brakeman  were  known  to  the  conductor.     Rich- 
mond etc  R.  R.  Co.  V.   Williama,  876. 
0.  CoNTRlBUi'ORT  Neoliqenob.  —  A  Servant  cannot  recover  damages  from 
his  master  for  injuries  received  in  falling  through  a  trap-door  in  the  lat- 
ter's  mill,  when  he  has  provided  a  safe  cover  therefor,  given  orders  that 
it  be  kept  in  place,  and  has  had  it  nailed  to  the  floor  to  prevent  accident; 
for  in  the  absence  of  evidence  that  it  was  left  uncovered  by  the  master, 
or  with  his  knowledge,  or  that  it  had  remained  uncovered  long  enough 
before  the  accident  for  him  to  have  known  it  in  the  exercise  of  reason- 
able care,  no  negligence  can  be  imputed  to  him.     Clough  v.  Hoffman, 
620. 
10.  Contributory  Neoligence.  —  Where  a  safely  constructed  trap-door  is 
maintained  in  an  imperfectly  lighted  hallway  of  a  manufactory,  as  a  ne- 
cessary means  for  one  of  the  employees  to  reach  a  portion  of  the  build- 
ing, and  such  employee  has  strict  orders  to  keep  it  closed,  while  the  other 
employees  have  full  knowledge  of  its  existence  and  use,  the  master  is  not 
guilty  of  such  negligence  as  will  make  him  liable  to  an  employee  who, 
knowing  that  such  door  has  been  lately  used,  and  while  passing  rapidly 
along  the  hallway,  falls  through  the  opening  and  is  injured  in  consequence 
of  the  failure  of  the  other  emploj'ee  to  close  the  door  after  using  it.     la 
such  case  the  injured  employee  is  guilty  of  such  contributory  negligence 
in  failing  to  look  and  see  if  the  door  is  open  as  will  bar  his  right  to  re- 
cover.    Pawling  v.  Hoskinx,  617. 
11.  LiABiLiTT   OF   Railroad   Company  for   Act  of  Vice-principal.  —  A 
train-master  who  has  control  of  all  trains,  employees,  and  everything 
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which  goes  upon  the  track  on  his  division,  has  snch  relation  to  the  rail- 
way company  that  he  is  deemed  its  representative;  asd  if  he  violates 
rules  made  for  the  government  and  protection  of  employees,  by  inviting 
third  persons  to  ride  on  hand-cars,  thus  placing  them,  while  they  are  igno- 
rant of  such  rules,  in  a  position  where  they  are  injured  by  the  negligence 
of  the  company's  servants,  the  company  must  respond  in  damages  for  the 
injury  thus  resulting.     International  etc.  R'y  Co.  v.  Prince,  795. 

12.  Master's  Liability  fob  Neolioenck  ov  Aqent  or  Vice-principal.  — 
When  a  master  appoints  a  middleman  or  agent  with  full  power  to  em- 
ploy and  discharge  those  under  him,  and  with  full  and  absolute  control 
of  the  work,  the  master  is  liable  for  his  negligence.  Hai-riaon  y.  Detroit 
etc.  R.  R.  Co.,  180. 

13.  Who  are  Fellow-servants.  —  Where  parties  are  fellow-servants  while 
engaged  in  the  business  of  a  natural  person,  they  should  be  so  considered 
when  engaged  in  the  business  of  a  corporation;  and  if  one  is  the  agent  or 
snperior  servant  while  engaged  in  the  business  of  a  corporation,  and 
through  his  negligence  another  engaged  in  the  same  business  is  injured, 
and  for  whose  injury  the  corporation  is  liable,  then,  under  like  circum- 
stances, if  it  was  the  business  of  a  natural  person,  the  master  should  ba 
held  liable.    Id. 

14.  Who  are  Fellow-servants.  — Whether  or  not  persons  employed  in  a 
common  enterprise  are  fellow-servants  is  not  to  be  determined  solely 
from  the  grade  or  rank  of  the  ofiFending  or  of  the  injured  servant.  It  is 
to  be  determined  by  the  character  of  the  act  being  performed  by  the 
offending  servant.  If  it  is  an  act  that  the  law  imposes  on  the  master  to 
perform,  then  the  ofiFending  employee  is  not  a  fellow-servant,  but  a  supe- 
rior or  agent,  for  whose  acts  the  master  is  liable  to  his  servants.     Id. 

15.  Who  are  Fellow-servants.  —  When  the  master  has  delegated  to  a 
servant  the  care  and  management  of  the  entire  business,  or  a  distinct 
department  of  it,  and  has  charged  him  with  the  performance  of  duties 
toward  an  inferior  servant,  which  the  law  imposes  upon  the  master,  then 
the  superior  servant  stands  in  the  place  of  the  master,  and  the  rule  re 
spondeat  superior  applies.    Id. 

16.  Who  are  Fellow-servants.  —  Whether  or  not  one  servant  has  power 
to  employ  and  discharge  other  servants  is  an  important  element  in  de- 
terming  whether  or  not  he  is  a  superior  servant  for  whose  acts  the  master 
is  liable;  for  when  the  ofiFending  servant  has  power  to  employ  and  dis- 
charge servants,  and  to  direct  and  control  the  injured  servant,  and  orders 
him  to  do  an  act  within  the  scope  of  his  employment,  thereby  exposing 
him  to  a  risk  not  contemplated  in  his  contract  of  service,  and  causing  his 
injury,  or  where  the  master  has  charged  one  servant  with  the  sole  duty 
of  providing  proper  materials  and  appliances  for  carrying  on  the  work, 
and  another  servant  is  injured  by  the  neglect  of  the  former  servant,  the 
master  is  liable  to  the  injured  servant  for  injuries  received  while  acting 
under  the  orders  of  the  superior  servant.     Id. 

17.  Road-master  and  Section-hand  not  Fellow-servants.  —  A  road- 
master  who  has  general  charge  of  a  division  of  a  railroad  and  of  the  sec- 
tion-hands at  work  thereon,  with  power  to  employ  and  discharge  them, 
is  not  their  fellow-servant,  but  is  the  representative  of  the  company, 
which  is  responsible  for  his  negligence  in  the  performance  of  the  duties 
delegated  to  him.     Id. 

18.  Fellow-servants,  Who  are.  —  All  employees  of  a  railway  company 
engaged  in  the  operating  service  connected  with  the  business  of  running 
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trains  are  fellow-servants.  Hence  a  hostler  or  yard-servant,  whose  duty 
it  is  to  supply  locomotives,  before  starting  on  the  road,  with  water,  sand, 
and  other  needful  things,  is  a  fellow-servant  of  a  brakeman,  and  the  lat- 
ter cannot  recover  for  injuries  sustained  from  the  failure  of  the  former 
to  provide  the  locomotive  with  sand  or  needful  supplies.  LouiniUe  ftc 
R'y  Co.  V,  Petty,  304. 

19.  Fellow-servants.  —  Conductor  in  Charob  of  a  Railway  Train,  awd 
▲  Brakeman  whose  duty  it  is  to  obey  his  orders,  are  not  fellow-servanta, 
and  the  latter  may  therefore  recover  of  their  common  employer  for  in- 
juries suffered  through  the  negligence  of  the  former.  Richmond  etc 
It.  /?.  Co.  V.  Williama,  87G. 

20.  NEaLiQENCE  OF  Fellow -SERVANTS. — The  engineer  in  charge  of  an  en- 
gine which  furnishes  the  power  for  a  stationery  manufactory  is  the  fel- 
low-servant of  the  foreman  of  the  composing-room  of  the  same,  and  the 
latter  cannot  recover  damages  for  an  injury  received  in  consequence  of 
the  negligence  of  the  former.     Pawling  v.  Ifofkins,  617. 

21.  Liability  for  Negligence  of  Fkllow-servant. — The  master  is  not 
liable  for  injuries  personally  suffered  by  his  servant  through  the  negli- 
gence of  bis  fellow-servant  acting  as  such  while  engaged  in  the  common 
employment,  unless  the  master  is  chargeable  with  negligence  in  the  selec- 
tion of  the  servant  in  fault,  or  in  retaining  him  after  notice  of  his  incom- 
petency.    Harrixon  v.  Detroit  etc.  R.  R.  Co.,  180. 

22.  Liability  for  Negligknce  of  Shperior  Servant.  —  When  a  superior 
servsmt  orders  one  under  him  to  perform  work  differing  from  that  for 
which  he  is  employed,  and  which  results  in  injury,  the  superior  is  guilty 
of  an  al)use  of  authority,  and  the  master  is  liable.     Id. 

23.  Fellow-servants.  —  When  the  negligence  of  a  railroad  fireman  or  en- 
gineer in  failing  to  ring  the  bell  on  the  engine  is  the  immediate  and 
proximate  cause  of  an  injury  to  a  section-hand,  the  latter  cannot  re- 
cover, as  the  parties  are  fellow-servants.     Id. 

24.  Contributory  Negligence  of  Servant. — A  servant  cannot  recover 
damages  for  the  negligence  of  his  superior  servant,  if  he  was  aware  of  a 
danger  which  the  superior  servant  did  not  apprehend,  and  being  aware 
of  it,  did  not  seek  to  save  himself  from  injury;  and  the  fact  that  he  was 
ordered  to  continue  work  would  not  justify  him  in  doing  so  in  the  face 
of  danger  which  weis  apparent  to  him.     Id. 

25.  Negligence  of  Master  or  Superior  Servant. — Where  a  peculiar 
risk,  commanded  by  the  master  or  a  superior  servant,  is  not  obvious,  an 
inferior  servant  has  a  right  to  assume  that  he  is  not  being  put  in  peril, 
and  is  not  bound  to  investigate  the  risk  before  obeying  his  orders.  He 
need  not  set  up  his  own  judgment  against  that  of  his  superiors,  but  may 
rely  upon  their  advice,  and  still  more  upon  their  orders,  notwithstanding 
many  misgivings  of  his  own.     Id. 

26.  Negligence  of  Ma.ster  —  Special  Risks. — When  the  master  directs 
the  servant  to  do  some  dangerous  act  which  could  be  made  safe  by  spe- 
cial care  on  the  part  of  the  master,  the  servant  may  assume  that  such 
special  care  will  be  taken;  and  failing  to  exercise  such  care,  the  master 
is  liable.     Id. 

27.  Negligence  of  Master  —  LiABiLrrY  for  Acts  of  his  Agent.  — Wlien 
a  master  places  the  entire  charge  of  his  business,  or  of  a  distinct  branch 
of  it,  wholly  in  the  hands  of  an  agent,  exercising  no  discretion  and  no 
oversight,  the  neglect  of  the  agent  in  exercising  ordinary  care  in  the 
business  of  the  master  is  a  breach  of  duty  for  which  the  ma»ter  i^ 
liable.    Id. 
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28.  Neoltqkncx  of  Fellow-servants.  —  A  master  is  not  liable  to  a  servant 
for  the  neglect  of  his  fellow-servant  in  doing  or  omitting  to  do  a  portion 
of  the  common  work.  This  rule  will  not  relieve  the  master,  whether 
a  corporation  or  a  natural  person,  from  the  duty  and  obligation  to  ser- 
vants to  furnish  safe  machinery  or  other  apparatus,  and  to  observe  all 
the  care  which  the  exigencies  of  the  situation  reasonably  require,  as  well 
as  to  employ  competent  servants.     Id. 

29.  Railway  Company  Failing  through  the  Negliornce  of  One  of  its 
Employees  to  provide  a  locomotive  with  sand,  with  which  to  sand  the 
track  and  prevent  the  cars  from  slipping,  is  not  liable  to  a  brakeman  in- 
jured thereby,  for  the  reason  that  his  injury  is  the  result  of  the  negli- 
gence of  a  fellow-servant.     Louisville  etc.  R'y  Co.  v.  Pett>/,  304. 

80.  Negligence  of  a  Fellow-servant  does  not  Relieve  a  Master  from 
liability  to  a  co-servant  for  an  injury  which  would  not  have  happened 
had  the  master  performed  his  duty.  Coppina  v.  New  York  etc  R.  R, 
Co..  523. 

81.  Railway  Cobporation  Owes  a  Duty  to  its  Servants,  so  Far  as 
Reasonable  Care  can  accomplish  it,  to  employ  competent  men  in  the 
management  of  its  road.     Id. 

82.  A  Servant  is  not  Competent  when  He  cannot  bb  Relied  upon  to 
execute  the  rules  of  his  master,  unless  prevented  by  causes  beyond  his 
control.  Incompetency  exists  not  only  in  physical  or  mental  attributes, 
but  in  the  disposition  with  which  the  servant  performs  his  duties.  If  he 
habitually  neglects  them,  he  must  be  regarded  as  incompetent,  though  he 
is  physically  and  mentally  able  to  do  well  all  that  is  required  of  him.    Id. 

33.  Where  a  Servant  is  in  the  Habit  of  Neglecting  his  Duty,  and 
such  negligence  is  known,  or  by  the  exercise  of  reasonable  diligence 
would  have  been  known,  to  the  master,  the  latter  is  liable  for  injuries 
resulting  from  such  negligence.     Id. 

84.  Master's  Liability  foe  Injury  to  Servant. — If  a  Switchbian 
Habitually  Neglects  his  Duties  by  absenting  himself  from  his  post 
at  times  when  he  ought  to  be  there  to  signal  passing  trains,  and  leaves  a 
switch  open  when  he  supposed  he  had  closed  it,  and  his  mistake  would 
have  been  discovered  in  time  to  prevent  an  accident  had  he  been  at  hia 
post  when  the  next  train  was  expected  to  pass,  and  he,  from  his  absence, 
failed  to  discover  such  mistake,  whereby  the  train  was  derailed  and  a 
brakeman  injured,  the  latter  may  recover  of  the  railroad  company  dam- 
ages suffered  by  him  from  such  accident.     Id. 

See  Agency;  Counties,  2;  Lis  Pendens,  1-7. 

MECHANIC'S  LIEN. 
1.  Mechanic's  Lien,  Time  to  File,  not  Extended  by  Work  Done  to 
Compensate  for  Defective  Performance  of  Contract.  —  The  time 
for  filing  a  mechanic's  lien  is  not  extended  by  the  doing  of  work  or  the 
furnishing  of  material  to  compensate  for  a  deficiency  in  the  work  done 
and  material  furnished  and  charged  for  more  than  six  months  pre- 
viously. Harrison  v.  HoTn<£Oimthic  Ass'n,  714. 
8.  Material-man  cannot  File  Mechanic's  Lien  for  Portable  Laundry 
Stove  not  used  or  intended  to  be  used  as  a  [)art  of  the  building,  but  an 
ordinary  piece  of  personal  property,  as  much  adapted  for  use  in  one 
laundry  as  in  any  other,  notwithstanding  the  fact  that  it  was  furnished 
to  the  contractor  under  a  contract  which  included  materials  for  the  con- 
struction of  the  building.     Id. 
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5.  Sdbcontractob  cahnot  Pile  Lien  when.  —  Where  the  principal  contrao- 

tor  for  the  erection  of  a  bnilding  stipnlates  in  his  contract  that  he  will, 
npon  its  completion,  deliver  the  building  to  the  owner,  free  from  all  liens 
and  encumbrances,  a  subcontractor  cannot  file  a  lien  against  the  bnilding 
for  work  done  or  materials  furnished  by  him  in  its  erection.  The  subcou- 
tractor  is  charged  with  knowledge  of  all  the  terms  and  stipulations  of 
the  contract  between  the  owner  and  the  principal  contractor,  and  is 
bound  by  them.  Schroeder  r.  Oalland,  691. 
4.  Subcontractor  cannot  File  Mrchanic's  Lien  against  Building,  where 
the  principal  contractor  has,  in  his  contract  with  the  owner,  stipulated 
not  to  permit  any  liens  to  be  filed  against  the  bnilding;  and  the  fact 
that  subsequent  alterations  in  the  plan  of  the  building  were  made  by 
the  owner  and  builder  is  of  no  consequence  as  to  the  question  of  the 
right  of  the  subcontractor  to  file  a  lien.     Benedict  v.  Hood,  698. 

6.  Execution  of  Bond,  What  is  a  Sufficient.  —  Where  a  subcontractor, 

joining  in  a  bond  to  the  owner  of  a  building  for  the  faithful  performance, 
by  the  principal  contractor,  of  the  covenants  and  agreements  of  the  origi- 
nal contract,  does  not  sign  his  name  at  the  foot  of  the  bond,  bnt  writes 
his  name  in  the  blank  at  the  head  of  the  bond,  left  for  the  oames  of  the 
obligors,  this  is  a  good  execution  of  the  bond  as  to  him;  and  the  fact 
of  his  joining  in  the  bond  is  proof  conclusive  that  he  had  notice  of  the 
eontents  of  the  principal  contract,  and  agreed  to  the  performance  of  all 
ita  terms.     Id. 

MISNOMER. 
See  JuDouENi's,  24. 

MOBMONa 
See  Elections,  2,  3. 

MORTGAGES. 

L  "Waste  bt  Mortgagor  in  Possession  of  Real  Estate  will  not  be  En- 
joined, nnless  the  acts  complained  of  are  such  as  may  render  the  security 
insufficient  for  the  satisfaction  of  the  debt,  or  of  doubtful  sufficiency. 
The  mortgagee  is,  however,  entitled  to  have  the  mortgaged  property 
preserved  as  sufficient  security  for  the  payment  of  his  debt,  and  it  is 
not  enough  that  its  value  may  be  barely  equal  to  the  debt.  Moriarty  v. 
Athioorth,  203. 

t.  Remedy  of  Mortgagee  for  Removal  of  Personal  Propkrtt.  — 
Where  a  mortgage  is  regarded  as  a  conveyance  of  the  legal  title  to  the 
property,  giving  the  mortgagee  a  right  of  possession,  bis  legal  owner- 
ship and  actual  or  constructive  possession  give  him  the  right  to  follow 
and  recover  personal  property  severed  from  the  mortgaged  premises; 
but  where  the  mortgage  ia  regarded  merely  as  security,  and  the  mort- 
gagor has  the  right  of  possession  until  ejectment  or  foreclosure,  the 
mortgagee  has  merely  the  right  to  restrain  the  removal  of  such  property 
by  injunction,  to  protect  his  lien;  or,  after  removal,  to  recover  damages 
of  the  mortgagor  for  the  wrongful  diminution  of  his  security.  Venter 
V.  Betz,  387. 

i.  Right  of  Mortgagor  to  Sell  Personal  Property.  — Where  the  mort- 
gagee holds  title  under  the  mortgage  only  as  securitj-  for  his  lien,  the 
mortgagor  in  possession  is  the  owner  of  the  personal  property  on  the 
mortgaged  premises,  as  to  innocent  third  parties,  and  he  may  sever  and 
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■ell  it,  until  restrained  by  injunction,  ejected  by  entry,  or  barred  by 
foreclosure.     Id. 

4.  Mortgagee  may  at  Ant  Time  have  the  security  of  his  lien  protected 
by  injunction  against  the  severance  of  personal  property  from  the  mort- 
gaged realty.     /(/. 

6.  Title  or  Bona  Fide  Purchaser  of  Bdildino  Severed  from  Mort. 
GAGED  Realty.  —  Where  a  building  situated  on  mortgaged  realty,  and 
subject  to  the  mortgage,  is  severed  and  sold  by  the  mortgagor  in  pos< 
session,  having  the  legal  title,  to  an  innocent  purchaser,  the  mortgagee's 
lien  in  equity  is  gone,  and  his  only  remedy  is  by  action  at  law  against 
the  mortgagor  to  recover  damages  for  impairing  his  security.     Id. 

6.  Foreclosure.  —  Holders  of  Outstanding  Tax  Liens  may  be  Broughi 

IN,  and  their  validity  determined,  in  an  action  to  foreclose  a  mortgage. 
Broquet  v.   Wainer,  124. 

7.  Foreclosure  Sale,  Effect  of,  by  Relation.  —  Upon  a  foreclosure  sale, 

the  purchaser  takes  the  title  of  the  mortgagor  as  of  the  time  when  the 
mortgage  lien  was  created.     BaUei-rnan  v.  Albright,  510. 

8.  Where  Nursery-trees  are  Grown  upon  Mortgaged  Premises,  a  sale 

and  conveyance  made  under  the  foreclosure  of  the  mortgage  pass  to  the 
purchaser  the  title  to  such  trees,  as  against  a  person  claiming  under  aa 
execution  sale  against  the  mortgagor  under  a  levy  which  is  subsequent 
to  the  lien  of  the  mortgage.     Id. 

9.  Foreclosure  of  a  Mortgage  is  not  Subject  to  Collateral  Attack  be- 

cause an  assignee  of  part  of  the  mortgage  debt  was  not  a  party  thereto. 
Id. 

10.  Foreclosure  of  Mortgage,  Parties  to.  —  One  who  has  purchased  nur- 
sery-trees under  an  execution  against  a  mortgagor  appears  not  to  bo  a 
necessary  party  to  the  foreclosure  of  a  mortgage  previously  made  upon 
the  lands  upon  which  the  trees  grew;  and  upon  the  making  of  a  convey- 
ance to  the  purchaser  under  the  sale  pursuant  to  sucli  foreclosure,  his 
title  to  such  trees  as  remain  on  the  premises  is  paramount  to  that  of  the 
purchaser  at  the  execution  sale.     Id. 

See  Chattel  Mortgages;  Judgments,  1;  Partnership,  1;  Sales,  1. 

MUNICIPAL  CORPORATIONS. 

1.  What  is  not.  —  A  local  corporation,  created  to  serve  municipal  purposes, 

but  which  is  not  the  direct  representative  of  the  people  of  its  locality,  is 
in  no  sense  a  municipal  corporation.    O'Leary  v.  Board  of  Comm'rs,  169. 

2.  Municipal  Corporation  Possesses,  in  Addition  to  the  Powers  Specifi- 

cally Conferred  upon  it  by  its  charter,  such  further  powers  as  are 
necessarily  incident  to  or  may  be  fairly  inferred  from  those  powers, 
including  all  that  are  essential  to  the  declared  objects  of  its  existence. 
Village  of  Carthage  v.  Frederick,  490. 

8.  An  Ordinance  Adopted  by  a  Municipal  Corporation  pursuant  to  au- 
thority expressly  delegated  to  it  by  the  legislature  has  the  same  force 
within  the  corporate  limits  aa  a  statute  passed  by  the  legislature  itself. 
If,  however,  the  power  to  legislate  is  general  or  implied,  and  the  man- 
ner of  exercising  it  is  not  specified,  there  must  be  a  reasonable  use  of 
such  power,  or  the  ordinance  may  be  declared  invalid  by  the  courts.    Id. 

4.  Power  to  Enact  Ordinances.  —  An  ordinance  making  it  unlawful  for 
any  owner,  occupant,  or  person  having  charge  of  any  lot  to  suflfer  or  per- 
mit any  snow,  ice,  or  other  obstruction  to  collect  and  remain  on  any 
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■Idewalk  frontiDg  on  nich  lots,  so  as  to  impede,  obstmct,  or  render  it 
dangerous  to  public  travel,  later  tlian  ten  o'clock  in  the  forenoon  of  any 
day  after  the  same  shall  have  fallen  or  collected  thereon,  and  impoaiog  a 
fine  upon  any  one  offending  against  such  ordinance,  is  valid  and  enforce- 
able, where  the  charter  of  the  municipality  authorizes  it  to  enact  ordi- 
nances to  provide  for  keeping  the  sidewalks  clear  from  ice,  snow,  and 
other  obstructions,  and  to  carry  into  effect  the  parposes  of  the  corpora- 
tion.    Id. 

§.  CoNSTixaTiONAL  Law  —  PoLicE  PowER. — The  constitution  presupposes 
the  existence  of  the  police  power,  and  is  to  be  considered  with  reference 
to  that  fact.  The  police  power  is  not  limited  by  the  clause  of  the  con- 
stitution prohibiting  the  taking  of  private  property  without  compensa. 
tion.  Every  citizen  holds  his  property  subject  to  the  proper  exercbe  of 
this  power,  either  by  the  state  legislature  directly  or  by  public  and 
municipal  corporations  to  which  the  legislature  may  delegate  it.     Id. 

8.  Constitutional  Law.  — A  Municipal  Ordinance  Requ'rino  the  Occu- 
pants OR  Owners  o»  Propertt  to  Remove  Ice,  Snow,  and  Other 
OBSTRuariONS  falling  or  collecting  thereon,  and  imposing  a  penalty  for 
their  failure  to  do  so,  is  a  valid  exercise  of  the  police  power,  and  is  not 
forbidden  by  the  clause  of  the  constitution  prohibiting  the  taking  of  pri- 
vate property  without  compensation.     Id. 

7.  Power  of  Municipauty  to  Declare  What  is  a  Nuisance,  and  to  Abatb 
THE  Same. — Where  a  railroad  company  has  laid  its  track  upon  the 
streets  of  a  city  in  good  faith,  and  under  authority  of  chartered  rights, 
the  city  officers,  by  themselves,  and  without  legal  proceedings,  haye  no 
right  to  declare  it  a  public  nuisance  because  the  kind  of  rail  used  was 
not  for  the  best  interests  of  the  city  and  was  laid  in  violation  of  a  city 
ordinance,  and  then  proceed  to  abate  it  by  force.  By  so  doing  they 
become  trespassers  and  rioters,  liable  civilly  and  criminally  as  such. 
Where  in  such  a  case  the  company  applies  for  an  injunction,  and  the 
city  does  not  ask  for  an  adjustment  of  the  differences  between  itself  and 
the  company,  the  injunction  should  be  granted,  without  regard  to  the 
merits  of  the  controversy.      Boston  etc.  R'y  Co.  v.  CUy  of  Easton,  658. 

%,  Power  to  Regulate  does  not  Include  Power  to  LICE^SE. — Power 
granted  a  municipal  corporation  by  charter  to  restrain,  regulate,  and 
inspect  houses  of  prostitution  does  not  include  power  to  license  such 
houses  by  ordinance,  when  this  power  is  not  expressly  granted,  and 
when  the  charter,  in  express  words,  grants  the  power  to  license  numer- 
ous other  occupations.  This  excludes  the  conclusion  that  the  power 
to  license  such  houses  was  intended  to  be  granted,  or  that  it  exists  by  im- 
plication.    Ejc  fkirte  Onj-za,  845. 

f .  Repeals  by  Implication.  —  The  presumption  is  not  lightly  to  be  in- 
dulged that  the  legislature  has  by  implication  repealed,  as  respects  a 
certain  municipality,  or  all  municipalities,  laws  of  a  general  nature  else- 
where in  force  throughout  the  state;  still,  a  charter  or  special  act  passed 
subsequent  to  the  general  law,  and  plainly  in  conflict  with  it,  will,  to 
the  extent  of  the  conflict,  operate  as  a  repeal  of  the  latter  by  implica- 
tion, but  such  repeals  are  not  favored,  and  will  be  applied  with  extreme 
caution.     Id. 

10.  Power    to    License  Occupations  must  be  plainly  conferred  ui)on  a 
municipality,  or  it  will  be  deemed  not  to  exist.     Any  fair,   reasonable 
doubt  concerning  the  existence  of  the  power  will  be  resolved  by  the 
courts  against  the  city,  and  the  power  denied.     Id. 
AM.  St.  Kep.,  Vol.  XIX.  — 63 
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11.  Power  to  Enact  Ordinances.  —  In  determining  the  power  of  n  mnni< 
cipal  corporation  to  enact  a  particular  ordinance,  the  charter  by  which  it 
is  claimed  that  such  power  is  conferred  should  receive  a  reasonable  con- 
•tructiun,  and  all  reasonable  intendments  in  support  of  the  validity  of 
the  ordinance  will  be  indulged.     Id. 

ISL  LiABiLiTr  FOR  Negligence  of  Officers.  —  Municipal  corporations 
are  not  usually  responsible  in  damages  for  the  neglect  of  their  officers, 
unless  made  so  by  statute,  nor  can  such  statutory  liability  be  enlarged. 
O'Leary  v.  Board  qf  Comnira,  169. 

IS.  Liability  for  Neglioencb  of  Agents.  —  A  city  engaged  in  construct- 
ing a  work  which  is  its  private  property  as  a  municipality,  and  not  a 
mere  public  easement,  and  which  is  done  under  city  employment  or  con- 
tract, is  responsible  for  injuries  caused  by  neglect  in  its  process  or  con- 
struction, in  the  same  manner  that  it  is  responsible  for  such  action 
directly  injuring  private  property.     Id, 

14.  Corporate  Agency,  when  Liable  for  Negligence  of  Servant.  —  An 
incorporated  board  of  water  commissioners,  the  members  of  which  are 
appointed  by  the  corporate  body  of  the  city,  and  the  general  and  sole 
purpose  of  whose  powers,  incidentally  conferred,  is  to  examine  and  con- 
sider all  matters  relative  to  the  water  supply  of  such  city,  and  which  has 
no  taxing  power,  and  can  only  receive  from  the  city  the  product  of  taxes 
sufficient  to  pay  its  bonds  and  operating  expenses,  and  whose  property  is 
not  subject  to  execution,  is  not  an  agency  officially  liable  for  the  negli- 
gence of  its  servants.     Id. 

Ilk  Owner  of  a  Lot  Fronting  on  a  Street,  though  he  has  no  title  in  any 
part  of  the  lands  upon  which  such  street  is  located,  may  sustain  an  action 
to  recover  damages  resulting  to  him  from  an  obstruction  of  the  street  im- 
pairing in  a  substantial  degree  the  light  or  accessibility  of  his  premises, 
or  otherwise  occasioning  damage  or  annoyance  to  the  occupants  thereof. 
Abendroth  ▼.  Manhattan  R^y  Co.,  461. 

15.  Streets.  —  An  abutting  owner,  the  fee  of  the  streets  being  in  the  city, 
is  entitled  to  the  use  of  the  street,  and  neither  the  legislature  nor  the 
city  can  devote  it  to  purposes  inconsistent  with  street  uses,  without  com- 
pensation. An  abutting  owner  on  streets  possesses,  as  an  incident  to 
such  ownership,  easements  of  light,  air,  and  access  in  and  from  the  ad- 
jacent streets,  for  the  benefit  of  his  abutting  lands,  and  the  appurtenant 
easements  and  outlying  rights  constitute  private  property,  of  which  he 
cannot  be  deprived  without  compensation.     Id. 

17.  Taking  of  Property,  What  is.  —  The  rights  of  an  abutting  lot-owner 
in  an  adjacent  street,  though  he  has  no  title  in  the  lands  under  such 
street,  are  private  property,  and  the  construction  and  operation  of 
an  elevated  railway  in  such  streets,  in  front  of  his  property,  is  a  taking 
of  his  rights  for  public  use.     Id. 

18.  Streets. — Operation  of  an  Elevated  Railway  in  a  Public  Strekt 
IB  Front  of  Plaintiff's  Premises,  whereby  a  large  portion  of  the 
street  is  filled,  and  the  light  is  seriously  impaired,  and  smoke,  steam, 
and  cinders  at  times  are  caused  to  enter  such  premises,  entitles  him  to 
recover  damages  for  the  injuries  thereby  inflicted,  though  he  does  not 
have  any  title  to  any  part  of  the  street,  and  the  construction  and  opera- 
tion of  the  railway  were  authorized  by  an  act  of  the  legislature.     Id. 

19.  Laches  in  Bringing  Action  to  Recover  Damages  sustained  by  the 
plaintiff  from  the  erection  and  operation  of  an  elevated  railway  on  a 
street  in  front  of  his  premises  does  not  constitute  any  defense.     Id. 

See  Dedication;  Nuisances. 


Index.  995 

MURDER. 
Sm  Criminal  Law,  24-30. 

MUTUAL  BENEFIT  ASSOCIATIONS. 
See  Insd&ancb,  26-32. 

NAMES. 
See  Criminal  Law,  2,  3;  Judohrnts,  24. 

NAVIGABLE  WATERS. 
See  Watercodrses. 

NEGLIGENCE. 

1.  Neolioence,  when  Subject  to  Legislative  Control.  —It  ia  for  th« 

legislature  to  determine  bow  far,  if  at  all,  a  corporate  body  wbose  negli- 
gence ia  imputed,  and  in  no  sense  actual,  sball  be  made  subject  to  action 
for  the  misconduct  of  its  employees.     O'Leary  v.  Board  of  Commrs,  169. 

2.  Imputed  Neolioence  is  Purely  a  Question  or  Public  Policy,  and  sub- 

ject to  legislative  regulation.     Id. 

X.  Concurrent  NEaLioENCE  —  Liability  or  Each.  — Where  an  accident  oc- 
curs from  two  causes,  each  due  to  the  negligence  of  different  persons, 
but  together  the  efficient  cause,  then  all  the  persons  wbose  acts  con- 
tributed to  the  accident  are  liable  for  a  resulting  injury,  and  the  negli- 
gence of  one  ia  no  excuse  for  the  negligence  of  the  other.  Oulf  etc  R'y 
Co.  V.  Mc  Whirter,  Ibb. 

4.  There  is  a  Distinction  between  Actions  Founded  in  Neoligencb 
where  a  contract  relation  exists  between  the  parties,  and  those  in  which 
the  defendant  owed  to  plaintiff  no  other  duty  than  to  use  such  ordinary 
care  and  caution  as  the  nature  of  its  business  demanded  to  avoid  injuries 
to  others.  In  the  latter  class  of  cai^es,  the  mere  fact  that  an  accident 
happened  to  the  plaintiff,  without  more,  will  not  amount  to  "prima  facie 
proof  of  negligence  on  the  part  of  defendant.  Cosulich  v.  Standard  Oil 
Co.,  476. 

%.  One  Conducttino  a  Lawful  Business  is  not  under  obligation  of  saving 
others  harmless  from  the  consequences  resulting  from  inevitable  acci- 
dents. He  performs  his  duty  when  he  usea  reasonable  care  and  precau- 
tion to  save  others  from  injury.     Id. 

t.  Presumption  of  Negligence  does  not  Arise  from  evidence  showing  that 
a  tank  of  oil  in  the  yard  of  the  defendant's  petroleum  factory  exploded, 
igniting  other  oil  in  such  yard,  a  quantity  of  which  oil  flowed  down  a 
pipe  and  set  fire  to  plaintiff's  vessel,  if  no  contract  relations  exist  be- 
tween the  plaintiff  and  defendant.     Id. 

7.  Store-keeper  and  Customer.  —  Where  a  store-keeper,  by  his  conduct 
and  business,  invites  persons  to  come  to  his  store,  and  to  lay  aside  one 
garment  to  try  on  another,  he  owes  a  duty  to  exercise  some  care  to  pre- 
vent the  garments  so  laid  aside  from  being  stolen  or  lost,  and  failing  to 
exercise  any  care  whatever,  is  answerable  for  the  loss  of  such  garment. 
Bunnell  v.  Stem,  519. 

€.  A  Pointed  Iron  Fence  Four  Feet  High  erected  along  a  sidewalk  to  pro- 
tect an  area-way  and  dwelling-house  is  a  lawful  structure,  and  the  owiiur 
thereof  ia  not  liable  in  damages  to  one  who,  while  passing  along  the  side- 
walk, slips,  and  in  falling  couies  in  contact  with  one  of  the  points  of  the 
fence,  whereby  he  is  injured.     Kelly  v.  Bennett,  594. 
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9.  Contributory  Negligenck  of  Child.  —  In  determining  whether  contribn- 

tory  negligence  exists  against  a  child,  its  intelligence  must  be  considered? 
for  the  child's  care  must  be  measured  by  its  intelligence,  whether  it  i» 
actor  or  suflferer.     Oulf  etc.  R'y  Co.  v.  Mc  Wldrter,  755. 

10.  Exemptions  from  LiABiLrcY  for  Negligence,  Contracts  STiPCLATiJia 
FOR,  Stricfly  Construed.  —  Contracts  stipulating  for  exemption  from 
liability  for  negligence  are  not  favored  by  the  law,  and  in  some  instances, 
aa  in  the  case  of  common  carriers,  they  are  prohibited  as  against  public 
policy.  In  all  cases,  such  contracts  should  be  strictly  construed,  with 
every  intendment  against  the  party  seeking  their  protection.  Crew  v. 
Bradstreet  Co.,  681. 

11.  Commercial  Agency  Liable  for  Negligent  Publication  of  Mis.state- 
MENT  WHEN.  — A  Company  doing  business  as  a  commercial  agency  is  liable 
to  a  subscriber  for  injury  occasioned  to  him  by  his  relying  oa  a  misstate- 
ment as  to  the  financial  condition  of  a  party,  which  it  negligently  print» 
in  a  book  published  by  it  for  circulation  among  its  subscribers,  not- 
withstanding the  contract  between  such  company  and  the  subscriber 
stipulates  that  the  company  shall  not  be  liable  for  any  loss  or  injury 
caused  by  the  neglect  or  other  act  of  any  officer  or  agent  of  the  company 
in  procuring,  collecting,  and  communicating  such  information,  and  that 
the  company  does  not  guarantee  the  correctness  of  such  information, 
when  the  information  furnished  to  the  company  by  its  officers  and  agents 
is  correct,  but  the  mistake  is  the  blunder  of  the  company  in  erroneously 
printing  it  in  the  book.     Id. 

12.  Negligence  must  not  only  be  Alleged  and  Proven,  but  it  must  also 
be  shown  that  it  caused  the  injury  complained  of.  Robinson  v.  Flint  etc 
R.  R.  Co.,  174. 

13.  Burden  of  Proof.  —  He  who  alleges  negligence  as  a  foundation  of  his 
right  to  recovery  must  point  out  by  evidence  the  defendant's  fault;  for 
the  presumption  is,  until  the  contrary  appears,  that  every  niian  has  per- 
formed his  duty.     CosuUch  v.  Standard  Oil  Co.,  475. 

14.  Burden  of  Proof.  —  One  seeking  to  recover  damages  for  injuries  which 
he  claims  to  have  suffiered  from  the  negligence  of  another  must  show 
the  facts,  those  which  relate  to  bis  share  of  the  transaction,  as  well  as 
those  which  relate  to  the  defendant,  and  if,  upon  the  whole  case,  an  in- 
ference of  negligence  arises  against  the  defendant,  and  of  due  care  on 
the  part  of  the  plaintifiF,  he  may  recover.  Cincinnati  etc  R'y  Co.  v. 
Howard,  96. 

15.  Burden  of  Proof.  —  When  the  negligence  of  defendant  is  the  ground 
upon  which  a  recovery  in  damages  is  sought,  the  burden  of  proof  is  upon 
plaintifiF.  An  exception  exists  in  the  case  of  injury  to  a  passenger 
through  the  negligence  of  a  common  carrier,  who  has  the  burden  of 
proof  to  show  that  the  accident  was  not  the  consequence  of  his  own  fault, 
but  was  due  to  causes  over  which  he  had  no  control.  Pawling  v.  Hoskins^ 
617. 

See  Carriers;  Counties,  3;  Innkeepers;  Judgments,  33;  Master  and 
Servant;  Municipal  Corporations,  12-14;  Nuisancks;  Railroad 
Companies;  Telegraph  Companies. 

NEGOTIABLE  INSTRUMENTS. 

1.  Promissory  Note — Consideration.  — A  written  promise  to  pay  a  certain 
sura  of  money  at  a  day  certain,  for  a  consideration  thereafter  to  be  ren- 
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derefl,  is  a  valid  promissory  note,  and  depends  for  its  ralldity  upon  tli<» 
implied  promise  of  the  payee  to  furnish  the  consideration  at  the  time 
and  in  the  manner  stipulated.     Siegel  r.  Chicago  Trutt  and  Sav.  Bank,  51. 

^  Promissory  Notk  —  Kkcital  or  Gonsidkbatioh  as  ArrsoriMO  Nicoo* 
TiABiLiTT.  — The  mere  fact  that  the  consideration  for  which  a  note  waa 
given  is  recited  in  it,  although  it  may  appear  thereby  that  it  was  given 
for  and  in  consideration  of  an  executory  contract  or  promise  on  the  part 
of  the  payee,  will  not  destroy  its  negotiability,  unless  it  appears  through 
the  recital  that  it  qualities  the  promise  to  pay,  and  readers  it  comlitioital 
and  uncertain,  either  as  to  the  time  of  payment  or  the  sum  to  be  paid. 
Id. 

%  NKGOTlABlLrrT  or  IToTB  received  before  maturity,  aud  before  a  failure  of 
consideration,  is  not  affected  by  the  fact  that  the  consideration  was  to 
be  thereafter  realized,  or  that  from  some  coutingoiicy  it  might  never  !>• 
enjoyed.     Id. 

4.   BKCITA&  OF  CONSIDERATIOir    IN    NOTE   AS   AfFKCTINO    NEOOTIABILITr.  — 

Where  a  note  recites  the  consideration  npon  which  it  rests,  an  indorsee 
taking  it  before  maturity  is  chargeable  with  notice  of  such  recitaL  The 
recital  is  not,  however,  sufficient,  of  itself,  to  advise  him  that  there  was, 
or  necessarily  would  be,  a  failure  of  consideration;  still,  if  at  the  time 
of  the  indorsement  the  consideration  had  in  fact  failed,  the  recital  might 
be  sufficient  to  put  him  on  inquiry,  and,  in  connection  with  other  facts, 
amount  to  notice.     Id. 

fiw  Time  or  Pathent  or  Notb  as  Affeotino  NEOOTiABitriT.  —  If  the 
parties  insert  a  specific  day  of  payinent  in  a  note,  it  is  then  payable  at 
all  events,  and  its  negotiability  is  not  affected,  although  an  uncertain 
and  different  time  of  payment  is  also  inserted.     Id. 

€.  OoNDinoK  IN  Note  Postponino  Time  or  Payment  until  the  happening 
of  some  uncertain  or  contingent  event  will  destroy  its  negotiability; 
but  if  the  maker  promises  tu  pay  a  sum  certain  at  a  specified  day  to  a 
designated  person,  it  is  then  negotiable,  though  it  also  contains  a  recital 
of  the  consideration  upon  which  it  is  based,  and  the  latter,  if  executory, 
may  not  have  been  performed.     Id. 

7.  Ibbeoulab  Indorsee  of  Promissory  Note  Liable  on  his  Indorskmrnt 
WHEN.  —  One  who  indorses  a  promissory  note  drawn  payable  to  the 
order  of  the  maker  before  the  latter  has  indorsed  it  will  1>e  liable  to 
the  holder  after  the  maker  has  indorsed  and  negotiated  it,  notwithstand- 
ing  the  indorsement  of  the  maker  and  payee  is  written  beneath  the  sig* 
nature  of  the  irregular  indorser.  Central  Nationnl  Bank  v.  Dreydoppel, 
713. 

&  Suit  on  Note  —  Order  or  FROor.  —  In  an  action  by  the  assignee  of  a 
note  given  in  payment  of  a  thrashing-machine,  warranted  by  the  seller, 
after  the  plaintiff  has  testified  that  he  purchased  the  note  before  due, 
and  without  knowledge  of  any  equities,  the  court  may  require  the  de- 
fendant, before  offering  evidence  of  a  breach  of  the  warranty  and  failure 
of  consideration,  to  show  that  the  note  Was  either  transferred  after  ma* 
turity,  or  without  a  valuable  consideration,  or  taken  with  notice  of 
defendant's  equities.     Dreilling  v.  First  Nat.  Bank,  126. 

<,  Innocent  Purchaser  for  Valoe. — If  a  bank  discounts  a  note  before 
due  and  places  the  amount  to  the  credit  of  the  payee,  this  alone  will  not 
constitute  the  bank  a  bona  fide  purchaser  for  value  against  equities;  but 
if  the  payee  subsequently  checks  against  and  exhausts  the  amount  of  his 
credit  at  the  time  the  note  was   placed   to  his  account,  including    the 
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amount  of  the  note,  before  the  bank  has  notice  of  any  eqnities,  It  will  b* 
eousidered  an  innocent  purchaser  for  value.     Id. 

See  Alteration  or  Instruments,  I,  2. 

NEW  TRIAL. 

1.  Arsbnob  or  Witness  who  has  been  aummoned  by  attachment  to  appear  at 

the  trial  la  not,  after  conviction,  ground  for  a  new  triaL  It  is  only  ground 
for  continuance.     Reagan  v.  State,  83.3. 

2.  New  Trial  on  Ground  or  Newlt  Discovered  Evidence  will  b«  denied, 

when  the  record  clearly  shows  that  the  evidence  was  accessible  upon  thr 
trial  by  the  exercise  of  due  diligence.  Id. 
S.  New  Trial  on  Ground  or  Newlt  Discovered  Evidence  will  not  be 
granted  when  such  evidence  was  not  only  proper,  but  necessary,  under 
the  allegations  of  the  pleadings  on  file  at  the  time  of  the  trial,  and  tb» 
moving  party  made  no  effort  to  procure  it.  Waples  v.  Ovtraker,  727. 
See  Assault,  3;  Criminal  Law,  4. 

NON-RESIDENTS. 
See  Attachment  and  Garnishment,  1,  4. 

NONSUIT. 
See  Appeal  and  Error,  6;  Judgments. 

NOTICE. 
See  Attachment  and  Garnishment,  3;   Bona  Fide  Purchasers;  Corpo* 
rations,  12;  Deeds,  13;  Innkeepers,  3;  Judgments,  32,  33;  Process^ 
Real  Fbofekxt,  1,  2;  Sales,  3;  Taxation,  6. 

NOVATION. 
See  Debtor  and  Creditor,  3. 

NUISANCES. 

1.  GuNPOWDSR-UAGAZlNB  situated  80  near  to  the  dwelling-house  of  another 

as  to  be  liable  to  inflict  serious  injury  to  his  person  or  property  in  case 
of  explosion  is  a  private  nuisance  making  the  owner  liable,  whether  the 
powder  was  carefully  kept  or  not.    Lajlin  etc.  Powder  Co.  v.  Teamey,  34. 

2.  Negligence—  Gunpowder-magazine.  —  As  a  general  rule,  the  question 

of  care  or  want  of  care  is  not  involved  in  an  action  for  injuries  resulting 
from  a  nuisance;  consequently,  if  actual  injury  results  from  the  keeping 
of  guupowder,  the  person  keeping  it  will  be  liable,  even  though  the  ex- 
plosion is  not  chargeable  to  his  personal  negligence.  Hence  it  is  not 
necessary  to  charge  him  with  negligence.     Id. 

8.  Allegations.  — In  alleging  the  maintenance  of  a  nuisance,  it  is  not  neces* 
sary  to  use  the  word  "nuisance,"  if  the  facts  alleged  constitute  a  nuisance. 
Id. 

4.  Definition.  —  A  private  nuisance  is  anything  done  to  the  hurt  or  annoy- 
ance of  the  lands,  tenements,  or  hereditaments  of  another.  Any  unwar- 
rantable, unreasonable,  or  unlawful  use  by  a  person  of  his  own  property, 
real  or  personal,  to  the  injury  of  another,  comes  within  the  definition, 
and  renders  the  owner  or  possessor  liable  for  all  damages  arising  from. 
such  use.     Id, 
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&  Allkoation  that  Powdkr-hagazinc  Exploded  shows  that  it  was  dan- 
gerous;  and  an  allegation  that  the  explosion  destroyed  plaintiff's  build- 
ings shows  that  the  keeping  of  gunpowder  in  the  magazine,  considered 
with  reference  to  "  the  locality,  the  quantity,  and  the  surrounding  cir- 
oninstauces,"  constitutes  it  a  nuisance  ptr  te.  Hence  a  complaint  con* 
taining  these  allegations  is  sufficient.     Id. 

%,  Violation  of  Ordinance.  —  The  keeping  of  gunpowder  in  a  magamna 
in  a  town,  in  violation  of  an  ordinance,  is  an  ille^'al  act,  rendering  th« 
party  keeping  it  guilty  of  malfeasance,  and  liable  for  all  couaequencea 
resulting  from  the  act,  regardless  of  the  question  of  exercise  of  care  by 
the  party  injured.     Id. 

7.  GuNPowDER-MAfJAZiNS  —  Inadeqhatk  Dkprnse.  —  In  an  action  to  re- 
eover  damages  to  buildings  caused  by  the  explosion  of  a  gunpowder- 
magazine  adjacent  thereto,  it  is  no  defense  that  there  were  other 
powder-magazines  in  the  same  neighborhood  at  the  time;  that  tiiey  wer« 
there  when  the  land  was  bought  and  the  injured  buildings  erected;  that 
plaintiff's  husband  had  been  employed  in  the  powder  business;  that  the 
property  waa  bonght  and  saoh  buildings  erected  after  the  erection  of 
defendant's  magazine,  in  order  that  plaintiff's  husband  might  be  near 
the  magazines;  that  he  had  been  a  stockholder  in  a  powder  company, 
and  that  plaintiff  had  leased  her  land  to  powder  companies  for  the  pur- 
pose of  storing  powder  thereon.     Id. 

iw  When  mat  be  Removed. — Carrying  on  an  offensive  or  dangerous  trade  or 
business  for  any  number  of  years  in  a  place  remote  from  buildings  and 
public  roads  does  not  entitle  the  owner  to  continue  it  in  the  same  place 
after  houses  have  been  built  and  roads  laid  out  in  the  neighborhood,  to 
the  occupants  of  which,  and  the  travelers  upon  which,  it  is  a  nnisance. 
An  the  city  extends,  such  nuisances  should  be  removed  to  the  vacant 
grounds  beyond  the  immediate  neighborhood  of  the  residence  of  the 
citizens.     Id. 

See  Landlord  and  Tenant,  4;  Municipal  Corporations,  7. 

OFFICE  AND  OFFICERS. 

1.  Question  whether  an  Ofticb  is  or  is  not  Vacant  is  an  Intrinsically 
Judicial  One.  — Mandamus  will  not  lie  where  an  act  is  judicial,  and 
there  is  a  remedy  b}'  appeal.     Board  of  Commissioners  v.  John<*on,  88. 

C  Official  Bonds,  Appeal  from  Disapproval  of.  —  If  an  officer  presents 
his  bond,  and  it  is  rejected  on  the  ground  that  he  is  not  entitled  to  the 
office,  there  is  a  judicial  decision  from  which  an  appeal  will  lie.     Id. 

t.  Statutes  Requiring  Official  Bonds  to  be  Filed  within  a  Desig- 
nated Time  are  directory,  not  mandatory,  and  the  failure  to  file  a  bond 
within  such  time  does  not  work  a  forfeiture  of  the  office,  nor  create  a 
vacancy  therein.     Id. 

A,  FoRFEiTUBB  FOR  Failurk  TO  GiVE  OFFICIAL  BoND.  —  One  rightfully  in 
office  cannot  be  ousted  for  failure  to  give  an  additional  and  special  bond 
within  the  time  prescribed  by  statute,  where  there  is  a  substantial  and 
close  legal  question  as  to  when  snch  time  began  to  run,  without  he  is 
first  given  a  day  in  court  and  a  bearing.     Id. 

6.  Offickk,  bkfore  He  can  be  Ousted  by  Authority,  other  than  That 
OF  THE  Appointing  Power,  is  entitled  to  a  hearing,  because  the  ques- 
tion whether  he  shall  be  ousted  is  a  judicial  one,  ami  a  decision  given 
without  affording  him  an  opportunity  to  be  heard  is  ineffectual.     Id. 
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6.  Officer  need  not  Show  that  He  is  Eltoible  to  an  Office  to  wliiefc 

he  has  been  duly  elected  and  inducted,  where  the  only  question  is, 
whether  he  has  forfeited  such  office  by  failure  to  file  an  additional  bond. 
Id. 

7.  Officer  is  Presumed  to  do  his  Duty,  in  the  absence  of  evidence  to 

the  contrary,  and  when  the  aflidavit  of  a  county  treasurer,  found  among 
the  records  of  his  office,  recites  the  time  and  places  in  his  county  where 
notice  of  time  for  redemption  from  a  tax  sale  was  posted,  it  will  be  pre* 
tnmed,  in  the  absence  of  other  evidence,  that  the  officer  did  his  duty, 
and  posted  the  notice  as  required  by  statute,  Wasliington  v.  Bosp,  141. 
6«e  Assignment;  Counties,  2;  Municipal  Corporations,  12-14;  PfiocBsa. 

OPINION  EVIDENCE. 
See  Criminal  Law,  43-45. 

ORDINANCES. 
See  Municipal  Corporations. 

PARTNERSHIP. 

1.  Mortoaoe  of  Real  Estate  to  Partnership,  Validity  of.  —  A  mort- 
gage of  real  estate  given  to  "Farnham  and  Love  joy,"  of  a  place  desig- 
nated, is  legally  sufficient  as  a  mortgage  to  Sumner  W.  Farnham  and 
James  A.  Lovejoy,  shown  to  have  been  the  members  of  a  firm  engaged 
in  business  at  that  place  under  the  name  of  "  Farnham  and  Lovejoy  "; 
and  a  statutory  foreclosure  by  those  persons,  under  a  power  of  sale  con- 
tained in  the  mortgage,  is  valid,  where  the  only  defect  suggested  is  the 
manner  in  which  the  mortgagees  are  designated  in  the  mortgage.  Men- 
age r.  Burke,  235. 

SL  A  Partner,  Part  Owner,  or  Tenant  in  Common  cannot  Maintain 
AN  Action  at  Law  for  the  Joint  Property  against  Another  Co- 
owner.  —  Hence  if  a  partner  makes  a  trust  deed  of  the  firm  property  to 
secure  the  payment  of  his  individual  debt,  and  the  trustee  obtains  pos- 
■ession,  the  other  partner  has  no  remedy  at  law,  and  must  resort  to 
equity  for  redress.     Hoffv.  Sogers,  301. 

See  Bonds,  2;  Debtor  and  Creditor,  2;  Deeds,  8-11;  Assignment  for 
Benefit  of  Creditors. 

PARTY-WALLS. 

Right  of  Adjoining  Owner  to  Use.  —  The  owner  of  a  town  or  city  lot  is 
not  liable  to  the  owner  of  an  adjacent  wall,  when  he  merely  avails  him- 
self of  it  as  part  of  the  inclosure  of  his  premises.  If  his  structure  is  not 
in  any  manner  attached  to  or  supported  by  the  wall,  and  it  is  not  in  any 
manner  injured,  he  is  not  liable  for  its  use.     Nolen  v.  Mendere,  801. 

PASSENGERS. 
See  Carriers,  3-12. 

PASTURK 
See  Highways,  7. 
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PAYMENT. 

1.  Debt,  Discharob  of.  — The  givinjj  up  of  a  security  or  an  evidence  of  in- 

debtedness, when  accepting  another,  is  a  decisive  circumstance  in  (le> 
termining  whether  or  not  the  security  or  evidence  of  indebtedness  no 
accepted  was  received  in  payment  or  only  as  additional  security.  Fidel- 
Uy  etc  Safe  Dep.  Co.  v.  Shenandoah  etc.  R.  R.  Co.,  858. 

2.  Debt  will  bk   Deemed   Extinguished   and   Paid  when  it  consists  of 

coupons  and  other  evidences  of  debt  which  are  delivered  up  and  canceled, 
and  income  bonds  received  therefor  at  sixty  cents  on  the  dollar,  secured 
on  the  property  of  the  debtor,  and  also  guaranteed,  to  a  certain  extent, 
by  a  third  and  solvent  debtor.  Id. 
S.  Debt  is  not  Discharged  by  Ant  Merb  Change  in  its  Form  when 
it  is  secured  by  a  mortgage,  deed  of  trust,  or  vendor's  lien,  unless  such 
was  an  intention  of  the  parties.  On  the  other  hand,  if  any  evidence 
of  debt  or  security  is  accepted  by  the  creditor  in  satisfaction  of  another 
debt,  the  latter  is  discharged.     Id. 

PEDDLERS. 
Pbddler,  What  Constitutes.  —  A  person  who  carries  about  from  house 
to  house  small  packages  of  goods  manufactured  by  a  foreign  corpora- 
tion, and  offers  them  for  sale  as  the  agent  of  the  manufacturers,  and  who 
works  on  a  salary,  with  no  personal  interest  in  the  goods  or  their  pro- 
ceeds, is  a  peddler  within  the  meaning  of  statute  forbidding  the  sale 
of  foreign  or  domestic  goods,  wares,  and  merchandise  by  any  person  as 
•  hawker  or  peddler.  CommomoeaUh  v.  Gardner,  645. 
See  Statutes,  8-10. 

PERSONAL  INJURIES. 
See  Assault. 

PERSONAL  PROPERTY. 

L  Commingled  Grain  in  Warehouse,  Title  to,  in  Depositor.  —  The  de- 
livery of  grain  for  storage  in  a  warehouse  is  a  bailment,  under  the  Min- 
nesota statute,  and  the  title  thereto  remains  in  the  depositor,  who  is 
deemed  to  be  the  owner  of  grain  in  the  warehouse  to  the  amount  of  his 
deposit,  although  the  identical  grain  that  he  deposited  may  have  been 
removed,  and  other  grain  of  like  kind  and  quality  substituted  in  its 
■tead.     Hall  v.  Pillsbury,  209. 

&  Holders  of  Grain-receipts,  Tenants  in  Common,  —  The  holders  of  re- 
ceipts for  grain  of  the  same  kind  and  quality  deposited  in  a  warehouse 
are  tenants  in  common  of  the  mass  of  grain  of  that  kind  and  quality  in 
the  warehouse,  the  interest  of  each  being  limited  to  the  amount  called 
for  by  his  receipt;  and  w^here  the  warehouseman  puts  his  own  grain  in 
the  warehouse,  he  becomes  a  tenant  in  common  with  the  other  depositors, 
bis  interest  in  the  mass  being  limited  to  the  excess  above  what  is  neces- 
sary to  meet  his  outstanding  receipts.     /(/. 

4.  Sale  or  Grain  bt  Warehouskman,  when  Conversion.  —  If  a  ware 
houseman  sells  as  his  own,  grain  beyond  the  amount  of  the  excess  abovt 
that  necessary  to  meet  his  outstanding  receipts,  without  express  consign, 
of  the  depositors  in  his  warehouse,  his  sale  passes  no  title,  and  the  owiwrs 
may  follow  the  grain  into  the  hands  of  the  purchaser,  and  recover  of 
him  for  a  conversion.     Id. 

See  Mortgages,  2-5,  8. 
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PETITION. 
See  Pleading. 

PHOTOGRAPHS. 
See  EviDKNOB,  2. 

PLEADING. 
Where  an  original  petition  is  answered  by  a  general  denial,  and  by  setting 
up  other  matters  in  defense,  and  is  replied  to  by  a  general  denial,  a  aeo* 
end  answer  not  setting  forth  any  new  matter  need  not  be  replied  toi. 
DreilUng  v.  First  Nat.  Bank,  126. 

See  Daicagks;  Elections,  24;  Libel  and  Slander,  1,  2, 

POISONING. 
See  Criminal  Law,  17. 

POLICE  POWER. 
See  Municipal  Corporations,  5,  6;  NEaLiosNoi,  I,  2, 

POSSESSION. 
See  Real  Property,  1,  2. 

POSSESSION  OP  STOLEN  GOODS. 
See  Criminal  Law,  18,  19,  2],  41. 

PREFERENCES. 
See  AssiONUKNT  fob  Benefit  of  Creditors;  Debtor  and  Cebditob,  2^ 

Equitt,  2-i. 

PRESUMPTIONS. 
See  Alteration  of  Instruments,  2;  Appeal  and  Error,  6;  Corpora* 
TioNS,  13, 16;  Deeds,  3,  9, 11;  Fraudulent  Conveyances,  5;  HiohwatSt 
2;  Judgments,  5;  Taxation,  7;  Trusts  and  Tuustees,  9;  NBOLiaxNOS» 
6, 13;  Office  and  Officers,  7. 

PRINCIPAL  AND   AGENT. 
See  AoBNOT. 

PRIORITIES. 
See  Equity,  2,  3;  Judgments,  4. 

PROCESS. 

1.  Court  Acquires  Jurisdiction   by  Fact  of  Service  of  Summons  bt 

Publication,  aiul  not  from  the  proof  of  it  filed.     Burr  v.  Seymour,  245. 

2.  Amendment  of  Affidavit  of  Service  by  Publication.  —  Where  a 

judgment  by  default  has  been  rendered  against  a  defendant  served  by 
publication  of  summons,  upon  an  affidavit  which  fails  to  show  a  suffi. 
cient  publication,  if  the  summons  M'as  in  fact  duly  published,  the  plain- 
tiff may  file,  nunc  pro  tunc,  a  proper  and  sufficient  affidavit  of  publication, 
provided  it  does  not  appear  that  it  would  be  unjust  to  the  defendant,  or 
injuriously  affect  the  rights  of  third  parties.     Id. 
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&  Amendment  ot  ait  Oitioer's  Return  ov  Servios  or  Proobss  Relates 
bock  to  and  becomes  a  part  of  the  original  return,  and  may  therefor* 
impart  ralidity  to  a  judgment  which,  bat  for  sach  amendment,  would 
have  been  treated  as  void.     Shenandoah  etc  R.  R.  Co.  r.  Athby,  898. 

4.  Amendment   of  a  Return  or  Service   or   Process  mat   bb   Madb 

AFTER  THE  OmcKR  has  gone  oat  of  office.     Id.  * 

fti  Amendment  or  Return  or  Service  or  Process  will  bb  Allowed  te 
be  made  so  as  to  show  that  the  court  had  jurisdiotioa  when  it  entered 
the  judgment,  though  before  the  amendment  is  made  other  judgments 
have  been  recovered  against  the  defendant,  which,  but  for  the  amend, 
ment,  would  be  paramount  liens  against  his  property.  Id. 
See  JuDOMEirrs,  5,  24. 

PROMISSORY  NOTES. 
See  Nbootiablb  Ikstruments. 

PROOFS  OP  LOSS. 
See  Insurance,  14,  21-23. 

PROVOCATION. 
See  Assault,  2;  Criminal  Law,  26-28. 

PUBLIC  HOUSa 
See  Criminal  Law,  31,  32. 

PUBLIC  POLICY. 
See  Neoligencb,  2. 

PUBLICATION. 
See  Process. 

PUNISHMENT. 
See  Contempt;  Statutes,  II. 

QUALIFICATIONS  OF  ELECTORS. 
See  Elections. 

RAILROAD  COMPANIES. 
1.  Right  to  Adopt  Improved  Rails.  —  A  street-railroad  company  whose 
charter  is  silent  as  to  the  kind  of  rail  to  be  used  is  not  confined  to  the 
upe  of  the  kind  of  rail  generally  adopted  m  hen  the  charter  was  granted, 
but  may  adopt  another  and  improved  rail  when  by  so  doing  it  does 
not  impose  an  additional  burden  upon  the  street  nor  upon  the  city. 
Eattton  etc.  R'y  Co.  v.  City  of  Easton,  658. 

5.  Stockholder's  Liability  for  Nkomgence.  —  Stockholders  in  a  railroad 

company  are  not  individually  liable  for  the  negligence  of  the  officers, 
agents,  or  employees  of  the  company  operating  the  road.  The  remedy 
is  against  the  company,  not  against  the  stockholders.  Atchison  etc.  li.  li. 
Co.  V.  Cochran,  129. 
S.  Corporations,  Right  of  One  to  Pukchase  Stock  or  Another.  —  A 
railroad  company  may  purchase  and  hold  the  stock  of  any  other  railroad 
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company  whose  line  of  road,  constracted  or  being  constracted,  connect! 
with  its  own.  This  right  exists  under  statute  in  Kansas.  Id, 
4.  Stockholder's  Liability  for  Negligence  of  Connectino  Road.  — 
Where  the  rights  and  powers  of  a  railroad  company  in  relation  to  a  cun« 
necting  road  are  those  of  a  stockliolder  merely,  the  former,  as  such 
stockholder,  is  not  liable  for  the  negligence  of  the  latter.     Id. 

6.  Rate  of   Speed  of  Trains.  —  Where  a  railroad  company  has  complied 

with  the  law  in  regard  to  fencing  its  road  and  constructing  crossings, 
and  has  provided  its  engines  and  cars  with  proper  appliances,  it  is  en- 
titled to  the  use  of  the  road  for  the  passage  of  trains  at  all  times,  to 
increase  the  speed  of  its  regular  trains  when  behind  time,  and  to  run 
special  or  wild  trains  at  all  times.  In  such  cases,  a  rate  of  speed  of 
sixty  miles  an  hour  is  not  negligence  when  the  train  is  running  outside 
of  villages  or  cities,  or  through  a  sparsely  settled  community,  and  when 
the  law  does  not  limit  the  rate  of  speed.  Robimon  v.  Flint  etc  R.  R.  Co., 
174. 
A.  Rate  of  Speed — Liabtlitt  for  Injury  to  Animals.  — Railroad  com- 
panies are  not  required  to  slacken  the  speed  of  their  trains  at  the  numer- 
ous  highway  crossings  in  the  country,  which  they  are  passing  every  few 
minutes,  nor  are  they  obliged  to  slacken  their  speed  when  cattle  are  in 
the  highway  near  the  track.  It  is  only  when  the  engineer,  in  the  exer- 
cise of  due  caution,  sees  danger  that  he  is  required  to  slacken  speed. 
He  must  then  take  all  proper  steps  to  avoid  danger.  Still,  in  such  case, 
his  first  duty  is  for  the  safety  of  his  passengers,  and  when  he  cannot  stop 
his  train  before  striking  the  animals,  he  is  justified  in  running  at  a  high 
rate  of  speed,  if  in  so  doing  there  is  less  danger  of  derailing  his  train, 
though  the  result  is  to  render  the  escape  of  the  animals  more  difficult.    Id. 

7.  Negligence  —  Cattle  Rdnnino  at  Large.  —  An  owner,  by  turning  his 

cattle  at  large  in  a  public  highway  without  a  keeper,  is  guilty  of  con- 
tributory negligence,  and  cannot  recover  for  injury  thereto  from  collision 
with  a  train,  when  the  railroad  company  has  complied  with  the  law  in 
regard  to  fences  and  crossings,  although  the  train  was  running  at  a  high 
rate  of  speed  at  the  time  of  the  accident.     Id. 

8.  Injuries  to  Cattle  Running  at  Large.  —  The  owner  of  cattle  running  at 

large  without  a  keeper  has  no  recourse  against  a  railroad  company  for 
the  loss  of  his  property  from  collision,  in  the  absence  of  allegation  and 
proof  of  reckless,  wanton,  and  willful  conduct  on  the  part  of  the  com- 
pany. On  the  other  hand,  such  owner  is  liable  in  such  case  for  dam- 
ages resulting  to  the  company  or  its  passengers.     Id. 

9.  Contributory  Negligence  —  Cattle  Running  at  Large.  —  A  person 

who  permits  his  animals  to  run  at  large,  where  it  is  highly  probable,  if 
not  inevitable,  that  they  will  run  into  dangerous  places,  will  be  judged 
by  the  same  rule  as  when  he  places  himself  in  the  presence  of  danger, 
and  thereby  suffers  injury  which  his  own  prudence  might  have  avoided. 
In  either  case  he  cannot  recover  for  the  injury.     Id. 

10.  Negligence. — A  Railway  Company  should  not  bb  Adjudged 
Guilty  of  Negligence  because  its  engineer  and  fireman  in  charge  of  a 
locomotive  did  not  keep  a  lookout,  and  on  that  account  failed  to 
see  an  animal  on  the  track,  if  they  were  prevented  from  keeping  such 
lookout  by  giving  their  attention  to  other  duties  which  it  was  at  the  time 
incumbent  on  them  to  perform.     Howard  v,  Louisville  etc.  R'y  Co. ,  302. 

11.  Negligence  in  Leaving  Turn-table  Open.  —  Where  a  railway  company 
leaves  its  tarn-table  unfastened,  or  ao  slightly  fastened  that  children  not 
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ttd  jurii  can  unfasten  and  use  it,9he  company  is  liable  for  an  injury  re- 
snlting  from  its  use  by  them.  On  account  of  want  of  intelligence  on  the 
part  of  the  children,  the  negligence  of  the  company  is  deemed  the  proxi- 
mate  cause  of  the  injury.     Oul/etc  R'y  Co.  v.  Mc  Whirter,  755. 

12.  Concurrent  Negligence  —  Leaving  Tubn-tablk  Open.  —  When  a 
turn-table  or  other  dangerous  machinery,  such  as  is  likely  to  attract  chil- 
dren to  it  for  purposes  of  amusement,  ia  left  unfastened,  this  is  neglii^eiice 
on  the  part  of  the  owner;  and  if,  while  in  such  condition,  it  is  put  in  motion 
by  one  of  sufficient  intelligence  to  make  his  act  negligence,  then  both  ha 
and  the  owner  are  liable  for  their  concurrent  negligence,  through  which 
a  child  not  sui  jurut,  and  hence  not  guilty  of  contributory  negligence,  is 
injured.     Id. 

13.  NEaLiasNCR  —  Railroad's  Liabilitt  to  Infant  Trespasser.  —  A  boy 
ten  years  of  age  who,  just  before  being  injured  by  a  moving  train,  was 
lying  on  his  back  underneath  the  cars,  and  crosswise  of  the  track,  and 
who  was  not  in  the  employ  of  the  company,  nor  attempting  to  cross  the 
track,  is  a  trespasser,  and  cannot  recover  for  hia  injury.  McMuUen  t. 
Pennsylvania  R.  R.  Co.,  591. 

14.  Negligence  —  Railroad's  Liabilitt  to  Infant  Trf.spas3er.  — A  boy 
ten  years  of  age  who  is  an  undoubted  trespasser  upon  a  railroad  track, 
where  he  ia  injured  by  a  moving  train,  cannot  recover  for  his  injury, 
notwithstanding  his  youth,  which  renders  him  unaccountable  for  his  own 
negligence.     Id. 

15.  Crossiso.  —  A  person,  before  crossing  a  railroad  track,  must  stop,  look, 
and  listen,  and  this  rule  applies  to  pedestrians  as  well  as  others.  Cincin- 
nali  etc.  R'y  Co.  v.  Howard,  96. 

16.  Negligence.  —  If  the  Crossing  of  a  Railroad  is  So  Obstructed  that 
AN  Approaching  Train  cannot  be  Seen  nob  Heard  until  the  traveler 
comes  very  near  the  railroad  track,  common  prudence  requires  him  to 
approach  at  such  speed  that  when  an  approaching  train  may  be  seen, 
he  may  be  able  to  stop  and  allow  it  to  pass.     Id. 

17.  Crossing.  —  If  there  is  Any  Obstruction  to  Sight  or  Hearing  in 
the  direction  of  an  approaching  train,  such  obstruction  requires  increased 
care  on  the  part  of  one  approaching  the  crossing.  In  such  cases  the  care 
must  be  in  proportion  to  the  increased  danger  that  may  come  from  the 
use  of  the  highway  at  such  a  place.     Id. 

18.  Contributort  Negligence  —  Burden  of  Proof.  —  When  a  person 
crossing  a  railway  track  is  injured  by  collision  with  the  train,  the  fault 
is  prima  fade  his  own,  and  he  must  show  affirmatively  that  his  fault  or 
negligence  did  not  contribute  to  the  injury,  before  he  is  entitled  to  re- 
cover  therefor.     Id. 

19.  Contributory  Negligence.  — Traveler  upon  a  Public  Highway 
Crossing  a  Railroad  is  guilty  of  contributory  negligence  if  he  drives 
upon  the  crossing  without  stopping  to  look  or  listen,  though  he  does  not 
hear  any  whistle  sounded  nor  bell  rung,  and  though  the  view  is  ob- 
structed, and  there  are  no  indications  of  danger.     Id. 

20.  Railroads  —  Contributory  Negligence.  — The  fact  that  a  train  was 
behind  time,  and  was  running  faster  than  its  usual  speed  at  a  crossing,  to 
make  up  time,  does  not  exonerate  oue  about  to  cross  the  track  from  ex- 
ercising the  care  and  caution  required  when  a  train  is  on  time  and  run- 
ning at  its  usual  rate  of  speed.     Id. 

See    Cabkikbs;    Master    and    Servant;     Mumioipal    Corporations,    7* 

Sales,  1. 
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RfPK 
S«e  Cbihinai.  Law,  33-3ft. 

RATIFICATION. 
See  GoRPORATioMs,  8;  Insubanob,  ft. 

REAL  PROPERTY. 
L  Mkbb  Possbssion  of  Tknant  in  Common  is  Notice  or  his  Own  Titlb 
ONI.T,  but  is  not  notice  of  change  of  title  on  the  part  of  hia  co-tenant. 
He  is  presumed  to  be  in  his  own  right,  by  virtne  of  his  own  title,  and 
not  nnder  his  co-tenant's  title.      Wilcox  v.  Leominster  Nat.  Bank,  259. 

t.   POSSKSSION  BT   TENANT    NonCB  TO    JUDGMBNT    CbEDITOR    07  WhAT.  — 

Where  a  judgment  creditor  asserts  a  lien  upon  real  estate  actually  occa* 
pied  by  a  third  party  as  a  tenant  of  the  judgment  debtor,  at  the  time 
of  the  docketing  of  the  judgment,  he  is  charged  with  constructive  notice 
of  all  the  occupant's  rights  and  interests,  and  he  is  also  affected  with 
like  notice  of  title  in  the  occupant's  landlord.  WiUaiu  v.  Bevier,  238. 
See  Dbdication,  1,  2;  Hiqhwats;  Fixtures. 

REGISTRATION. 
See  ELEarioNs. 

RES    GESTAE. 
See  CBmiKAL  Law,  7,  46;  Evidence,  6,  7;  JuDOMBvn. 

RESALE. 
See  Sales,  2-4. 

REVIEW. 
See  Affeal  and  Errob. 

REVOCATION    OF    CHARTER. 
See  Corporations. 

RIPARIAN   RIGHTS. 
See  Watbbooursbs. 

ROBBERY. 
See  Cbiuhai.  Law,  13,  14,  37-4ft. 

SALES. 
k.  Railroad  Corporations,  and  Mortgaob  Liens  thereon.  —  When 
there  is  a  mortgage  on  a  railway,  and  the  corporation  makes  a  condi- 
tional purchase  of  locomotives  and  cars,  and  the  vendor  reserves  the 
title  as  security  for  the  payment  of  the  purchase  price,  he  has  a  right,  if 
the  railway  goes  into  the  hands  of  a  receiver,  to  the  possession  of  such 
engines  and  cars,  and  compensation  for  their  use,  but  the  balance  of  the 
purchase  price  due  him  is  not  such  a  debt  as  in  equity  and  good  con- 
science ought  to  be  accorded  priority  over  the  mortgage  creditors.  Fi- 
delUy  etc  Safe  Dep.  Co.  v.  Shenandoah  etc  R.  R.  Co.,  858. 
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5.  Right  ot  Ssllir  to  Rssell  In  satiaf action  of  unpaid  purchase- money, 

if  title,  bat  not  possession,  haa  passed,  is  well  settled;  and  if  there  is  % 
contract  to  sell,  and  performance  is  tendered  by  th«  Keller,  the  same  role 
applies.     Waplea  v.  Overaker,  727. 

t.  RioHT  ov  Selleb  to  Resell  —  Notice  to  Buteb.  —  It  ii  enough  to  au- 
thorize a  resale  that  the  defaulting  buyer  has  notice  of  the  facts  which 
give  the  wronged  seller  the  right  to  resell,  when  these  consist  of  the 
absolute  refusal  of  the  buyer  to  comply  with  the  contract  of  sale;  and 
the  place  of  resale  is  not  then  restricted  to  the  place  where,  by  the 
contract,  the  buyer  was  bound  to  receive  the  property;  but  the  seller 
may  ship  to  a  distant  market  and  sell,  if  in  doing  so  he  exercises  good 
faith  and  due  diligence,  with  intent  to  realize  the  best  price  be  can  on 
resale.     Id. 

4  Riqut  or  Seller  to  Resell.  —  When  the  right  of  the  seller  to  resell 
arises  from  the  absolute  refusal  of  the  buyer  to  receive  the  goods  in  com- 
pliance with  the  contract  of  sale,  if  the  buyer  desires  to  select  the  market 
for  resale,  he  must  receive  the  goods  and  send  them  to  that  market.    Id. 

6.  Declaration  of  Material  Fact.  — A  false  representation  as  to  his  finan- 

cial status,  made  by  a  person  to  a  commercial  agency,  with  a  view  to 
obtaining  credit,  is  a  declaration  of  a  material  fact,  and  not  the  mero 
expression  of  an  opinion.  Otxinesville  Nat.  Bank  v.  Bamberger,  738. 
&  Cancellation  or  Sale  for  False  Representations.  —  Misrepresenta- 
tions made  by  one  person,  not  with  a  view  of  reaching  another,  are  not 
available  to  one  who  may  have  acted  upon  them,  to  cancel  a  sale  made 
by  reason  thereof,  but  a  third  person,  to  whom  they  were  not  directly 
made,  can  cancel  a  sale  made  by  him,  when  the  representations  were 
made  with  direct  intent  that  he  should  act  upon  them  in  the  manner 
which  occasioned  the  injury.     Id. 

7.  Cancellation  of  Sale  for  False  Representations.  —  It  is  not  essen- 

tial to  the  cancellation  of  a  sale  that  false  representations  should  be 
addressed  to  the  party  directly  who  seeks  a  remedy  for  having  been 
deceived  and  defrauded  by  means  thereof.  If  tiiey  were  false,  and  so 
known  to  be  by  the  party  making  them,  and  were  made  with  intent  that 
they  ahould  be  communicated  to  and  believed  by  others  interested  in  as- 
certaining the  pecuniary  responsibility  of  the  buyer,  and  with  intent  to 
procure  credit  and  defraud  sellers,  and  were  relied  upon  by  the  seller, 
and  the  sale  procured  thereby,  he  is  entitled  to  resciml.    Id. 

t  Cancellation  of  Sale  for  False  Representations  to  Commercial 
AoENCT. — Where  a  person,  for  the  purpose  of  obtaining  credit,  makes 
false  statements  to  a  coni(nercial  agency  as  to  his  financial  status,  expect- 
ing them  to  be  acted  upon,  and  effects  a  purchase  by  such  means,  the 
seller  may,  upon  discovering  the  fraud,  cancel  the  sale  and  reclaim  his 
goods,  even  as  against  other  attachment  creditors  of  the  buyer.     Id. 

t  Warranty,  Breach  of.  —  If  a  party  contracts  to  furnisli  certain  apparatus 
guaranteed  to  be  of  certain  quality  and  capability,  the  guaranty  amounts 
to  a  warranty,  and  its  non-fulfillment  to  a  breach  of  warranty;  and 
where,  in  such  case,  the  apparatus  is  to  be  completed  by  a  certain  time, 
named  and  accepted,  if  the  guaranty  was  fuUilled  by  another  time 
named,  it  must  be  regarded  that  the  period  between  the  two  times  was 
to  be  used  to  test  the  apparatus  to  ascertain  if  it  fulfilled  the  guaranty; 
and  if  it  failed,  the  defects  which  would  thus  be  shown  to  exist  must  be 
regarded  as  patent  defects  as  contradistinguished  from  latent  defects. 
Underwood  v.   Wolf,  40. 
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10.  Warkantt  —  Right  to  Kkep  Property  and  Sce  for  Breach. — Where 
there  is  a  sale  and  delivery  of  personal  property  in  vrcrsenii,  with  express 
warranty,  and  the  property  turns  out  to  be  defective,  tlie  vendee  may 
receive  the  property  and  use  it,  and  then  sue  for  a  breach  of  tlie  war- 
ranty, or  when  sued  for  the  purchase  price,  may  recoup  such  damage* 
under  the  general  issue,  or  set  them  up  in  a  special  plea  of  set-off.     Id. 

11.  Warranty  in  Executory  Contract  —  Right  to  Retain  Property 
AND  Sue  for  Breach.  —  Where  a  contract  is  executory,'  with  a  war- 
ranty and  time  fixed  for  testing  its  fuihllment,  the  acceptance  and  use 
of  the  property  after  such  time  has  passed  is  not  a  waiver  of  the  right  to 
claim  damages  for  a  breach  of  warranty,  under  the  rule  as  established  in 
Illinois.     Id, 

•a.  Warranty  in  Executory  Contracts,  and  Proof  of  Breach  of,  in 
Reduction  of  Damages.  —  Where  a  contract  of  sale  is  executory,  with 
a  warranty,  the  purchaser  may,  in  all  cases,  in  au  action  for  its  price  or 
value,  prove  the  breach  of  warranty  in  reduction  of  damages,  and  the 
sum  to  be  recovered  for  the  price  of  the  article  will  be  reduced  by  so 
much  as  it  is  diminished  in  value  by  non-compliance  with  the  warranty^ 
Id. 

13.  Breach  of  Warranty  in  Executory  Contract  —  Burden  of  Proof. 
—  Where  the  vendee  in  an  executory  contract  relies  upon  a  breach  of 
warranty  as  a  defense  or  by  way  of  set-off  in  an  action  for  the  purchase 
price,  the  burden  of  proof  is  on  him  to  show  the  breach  and  the  actual 
damages  resulting,  and  such  damages  do  not  include  probable  profits  or 
prospective  gains.     Id. 

14.  Breach  of  Warranty  in  Executory  Contract  —  Right  to  Rescind 
OR  Set  off  Damages  in  Action  for  Price.  —  Where  a  contract  for  sale 
is  executory,  with  a  warranty,  and  the  time  for  examination,  whether 
fixed  by  the  contract  or  allowed  by  law,  has  passed,  the  buyer  may  re- 
fuse to  accept  the  goods  and  return  them,  or  he  may  accept  them  and  sue 
for  a  breach  of  the  warranty,  or  rely  upon  the  damages  for  such  breach 
in  reduction  in  an  action  for  the  contract  price.  But  if  he  rescinds  and 
returns  the  goods,  he  must  offer  them  back  as  soon  as  he  discovers  the 
breach,  or  after  he  has  had  a  reasonable  time  for  their  examination. 
The  right  to  rescind  is  waived  by  retaining  and  continuing  the  use  of 
the  goods  longer  than  is  necessary  for  a  trial  of  them.     Id. 

15.  Breach  of  Warranty  —  Right  to  Recoup  Damages  in  AcriON  for 
Price.  —  When  personal  property  is  sold  under  an  executory  contract 
with  warranty,  the  purchaser  may  recoup  damages  for  a  breach  of  the 
warranty  in  an  action  for  the  price,  although  he  retained  the  property 
after  knowledge  of  the  defect.     Id. 

16.  Breach  of  Warranty  in  Executory  Contract — Acceptance— Right 
TO  Recover  Damages.  —  Where  goods  are  sold  under  an  executory  con- 
tract with  warranty,  there  may  be  an  acceptance  of  them  in  full  dis.. 
charge  of  the  contract;  or  there  may  be  an  acceptance  in  such  sense  that 
the  buyer  retains  and  uses  them  and  becomes  invested  with  the  title  and 
ownership,  but  reserves  the  right  to  claim  damages  for  a  breach  of  the 
warranty,  or  to  recoup  them  in  an  action  for  the  price.     Id. 

17.  Breach  of  Warranty  in  Executory  Contract  —  Rights  of  Pur- 
chaser. —  When  the  time  for  examining  an  article  sold  under  an  execu- 
tory contract  with  warranty  is  extended  by  agreement  of  the  parties, 
whatever  the  purchaser  was  required  to  do  during  the  original  time  in 
the  way  of  rejecting  or  accepting  the  article  he  may  do  during  the  time- 
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M  extended,  without  affecting  his  right  to  accept  the  article  In  full  di»- 
eharge  of  the  contract,  or  with  the  reserved  right  to  claim  damages  for 
tbo  breach  of  the  warranty,  or  to  recoup  them  in  an  action  for  the  price. 
Id. 
Bee  Contracts,  2}  Spsoino  Fkbforhanci,  1,  2;  Tbustb  ahd  Tkcstko^  7- 

12. 

SAVINGS  BANKS. 
See  Banks  and  Banking,  4,  ft. 

SEAL. 
See  Deeds,  7. 

SELF-DEFENSE. 
See  Criminal  Law,  26,  27. 

SHERIFF'S  RETURN. 
Bee  Execution,  2;  PBOOEsa 

SIGNATURES. 
See  EviDSNCB,  1-4. 

SLANDER. 
Bee  LiBBL  and  Slahdul 

SPECIFIC  PERFORMANCE. 

1.  Bproifio  Pxrtobmancb.  —  A  contract  for  the  lale  or  mortgaging  of  rab- 
■eqnently  acquired  chattels  will  not  be  specifically  enforced,  where  no 
chattels  are  specifically  described,  the  only  description  being  that  eon- 
tained  in  the  general  word  "  property.  "The  equitable  title  to  goodx  aa  well 
M  to  land  ie  confined  to  specific  property,  and  does  not  extend  to  goods 
which  are  undetermined.     Borden  ▼.  Croak,  23. 

S.  SpECino  Pebforuanck  ov  Contract  for  Saui  or  Chattels  by  the 
rendor  will  be  decreed  in  equity,  where  the  payment  agreed  upon  by  the 
parties  was  to  be  made  by  specific  secnrities,  and  the  remedy  at  law  is 
inadequate.     Rothholt  v.  Schwartz,  409. 

B,  Waiter  of  Defense.  —  Where,  in  a  suit  for  specific  performance,  the 
defendant  intends  to  ask  the  court  not  to  exercise  jurisdiction,  because 
the  remedy  at  law  is  adequate,  the  objection  should  be  taken  by  answer, 
and  unless  so  taken,  will  ordinarily  be  deemed  to  have  been  waired.  Id. 

STATION-GROUNDS. 
See  Carriers,  fi. 

STATUTES. 

1.  Tub  Reqcibement  op  the  Constitution  that  No  Law  shall  Embraob 
more  than  One  Object,  which  shall  be  expressed  in  its  title,  is  man- 
datory,  and  a  statute  which  disregards  it  must  be  declared  void.  FideUtf 
etc  Safe  Dep.  Co.  v.  Slienandoah  Valley  R.  R.  Co.,  868. 

1.  Object  not  Expressed  in  Title  of  Statute.  —  The  Titlx  to  an  Act 
MAT  be  So  Restrictive  as  to  exclude  matters  which  might  lure 
▲m.  St.  Kkp.,  Vol.  XIX.  —64 
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•ml)raced  m  one  enactment  with  the  matters  Indicated  in  the  title.  In 
■nch  case,  the  matter  excluded  by  the  restrictive  words  of  the  title  can- 
not be  inserted  in  the  body  of  the  statute  without  making  it  void.     Id. 

%,  Ir  TUB  Object  of  a  Statute  as  Expressed  in  its  Title  is  to  secure  the 
wages  of  certain  employees  of  railway  and  other  corporations,  and  it  con 
tains  a  provision  securing  liens  to  persons  furnishing  iron,  fuel,  (uid  other 
supplies,  such  provision  is  not  within  the  object  of  the  act  as  stated  in 
the  title,  and  is  therefore  inoperative.     Id. 

4.  Unconstitutional  Statute  is  Absolutely  Null  and  Void.  It  is  a 
misnomer  to  call  it  a  law;  it  is  to  be  regarded  as  never  having  been  pos- 
sessed of  any  legal  force  or  effect;  and  the  subsequent  adoption  of  an 
amendment  to  the  constitution  authorizing  the  enactment  of  such  a  stat- 
ute  cannot  give  it  validity.     State  v.  Tufly,  374. 

i.  Retbosfrctive  Law. — Amendment  to  the  constitution  of  a  state,  au- 
thorizing its  legislature  to  enact  a  particular  law,  cailuot  impart  validity 
to  a  law  of  the  same  character  previously  enacted,  but  which,  when  so 
enacted,  was  unconstitutional  and  void.     Id, 

%,  Statutes,  Evidence  to  Vary  or  Contradict.  —  A  statute  legally  au- 
thenticated cannot  be  annulled,  varied,  or  contradicted  by  the  legislative 
journals,  or  in  any  other  mode.  Standard  U.  Cable  Co.  t.  Attorney-Oen- 
eral,  394. 

y.  Constructioh  of.  —  Evert  Statute  should  Receive  a  Reasonablb 
Construction,  and  such,  if  possible,  as  to  avoid  repugnancy  to  the  consti* 
tntion.  Hence  an  act  authorizing  a  telegraph  company  to  constmct  lines 
and  fixtures  along  a  county  road,  provided  the  ordinary  use  of  the  road  is 
not  obstructed,  and  not  expressly  declaring  that  this  may  be  done  with- 
out compensation,  will  not  be  considered  as  an  attempt  to  deprive  own- 
ers of  such  conpensation  as  is  guaranteed  to  them  by  the  constitution  of 
the  state.     Western  Union  Tel  Co.  v.  Williama,  908. 

%,  A  Statutk  Forbiddino  the  Sale  of  foreign  or  domestic  goods,  wares,  and 
merchandise  by  any  person  as  a  hawker  or  peddler  relates  to  the  manner 
of  sale,  and  not  the  right  to  sell,  is  a  valid  exercise  of  police  power,  and 
is  not  a  violation  of  the  right  secured  by  the  constitution  of  acquiring, 
possessing,  and  protecting  property.     Commonwealth  v.  Oardner,  645. 

t.  Construction.  —  A  statute  forbidding  the  sale  by  any  person,  of  goods, 
wares,  and  merchandise  as  a  hawker  or  peddler  does  not  include  nor  af- 
fect the  farmer  or  gardener  who  raises  the  natural  products  of  the  soil  and 
sells  them  from  house  to  house.  It  is  only  meant  to  include  traders  and 
travelers  who,  without  any  fixed  place  of  business,  carry  their  goods  on 
their  back,  or  in  a  cart  or  wagon,  in  search  of  customers.     Id. 

10.  Interstate  Commerce.  —  A  statute  forbidding  the  sale  of  goods,  wares, 
and  merchandise  by  any  person  as  a  hawker  or  peddler,  within  a  certain 
territory  within  a  state,  is  a  valid  exercise  of  the  police  power,  and  not 
unconstitutional  as  a  regulation  of  interstate  commerce.     Id. 

11.  Different  Punishments  Prescribed  bt  the  Same  Statute  for  differ- 
ent acts  constituting  the  same  offense  in  a  different  degree,  or  by  differ- 
ent classes  of  persons,  is  not  objective  legislation,  nor  is  such  act  void  for 
uncertainty  in  that  it  prescribes  different  punishments  for  the  same 
offens*.     Ex  parte  Oarza,  845. 

Se«  Common  Law;  Contempt,  3;  Elections,  i,  3. 

STATUTE  OP  FRAUDS. 
See  Vendor  and  Vendee,  1-3. 
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STOCKHOLDERS. 
See  Railroad  Comfanibs. 

8T0R£^-KE£P£RS  AND  CUSTOMERS. 
See  Neoliqemos,  7. 

STREET-RAILROADS. 
See  Railroad  CouFANiEaL 

STREETS, 
See  Dedication,  I,  2. 

SUBROGATION. 
SvBROOATiOK  IS  AH  Equitablb  Rehedt,  allowed  only  when  it  does  not  eon* 
fliot  with  the  legal  or  eqaitable  rights  of  other  creditors  of  the  common 
debtor.  If  moneys  are  loaned  to  a  railway  corporation  in  the  ordinary 
course  of  business,  and  without  any  agreement  as  to  the  use  to  be  made 
of  them,  and  they  are  afterwards  paid  out  to  laborers  and  supply-men, 
after  which  the  corporation  goes  into  the  hands  of  a  receiver,  the  persona 
making  such  loans  are  not  entitled  to  be  subrogated  to  the  claims  paid 
with  the  moneys  loaned,  as  against  mortgagees  of  the  corporatioa.  #^ 
delity  etc  8<tfe  Dep.  Go,  t.  Shenandoah  etc  B.  B.  Co.,  8581 

SUICIDE. 
See  Insurance,  25. 

SUMMONS. 
See  Process. 

SUNDAY. 
Sm  Oakrisrs,  4;  Criuinal  Law,  9L 

SURETYSHIP. 
See  Bonds. 

TAXATION. 

i.  JcRisDicnoN  TO  Test  Validitt  or  Statute.  —  Where  a  statute  employ* 
an  injunction  merely  as  a  means  of  enforcing  payment  of  a  tax  leried 
under  it,  the  refusal  to  pay  such  tax  presents  a  proper  case  for  am  injuno- 
tion;  but  the  validity  of  the  tax  presents  a  legal  question  of  which  the 
courts  of  law  have  exclusive  jurisdiction.  Standard  U,  Cable  Co,  v. 
A  Uomey-Oeneral,  394. 

t.  The  Power  of  the  Legislature  to  Impose  Taxes  on  persons,  property, 
business,  and  franchises  is  unlimited,  save  only  by  such  restrictions  upon 
the  exercise  of  that  power  as  are  found  in  the  organic  law,  or  such  as  are 
inherent  in  the  nature  of  the  subject.     Id. 

1.  A  License  Tax  Imposed  on  Corporations  for  exercising  their  franchises 
is  not  a  property  tax,  and  cannot  conflict  with  constitutional  provisions 
requiring  equality  in  the  taxation  of  property.     Id, 
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4.  CoKPORATK  Propertt.  —  Th«  holding  of  a  charter  from  one  itate,  whea 

the  corporate  property  is  located  or  corporate  business  transacted  in  an- 
other state,  does  not  relieve  the  corporation  in  both  or  either  state  from 
taxation,  in  any  form  which  the  legislative  power  may,  under  its  consti* 
tution,  adopt.     Id. 

5.  Tax  Sales  —  Who  mat  Acquire  Valid  Tax  Title. — If  husband  and 

wife  are  oat  of  possession,  he  may,  after  the  death  of  a  testator,  acquire 
a  valid  tax  title  to  the  land  of  the  heirs  of  which  his  wife  is  one,  and 
title  BO  acquired  is  superior  to  the  rights  of  a  mortgagee  of  the  testator. 
Bvoquet  v.   Warner,  124. 

6.  Sufficiency  of  Redemption  Notice.  —  Under  a  statuting  requiring  that 

notices  of  the  time  limited  to  redeem  land  from  tax  sale  by  publication 
and  posting  must  be  completed  four  months  before  the  expiration  of  the 
time  allowed  for  redemption,  the  posting  of  notice,  as  required,  four 
months  before  such  time,  together  with  proper  publication,  is  a  compli< 
ance  with  the  statute,  although  the  notice  by  publication  and  the  notice 
by  posting  have  not  existed  for  the  same  length  of  time.  Washington  r. 
Hosp,  141. 

7.  PRBSOiiFTiON  OT  VALIDITY.  —  A  tax  deed  regular  upon  its  face  is  jn-ima 

/ade  evidence  of  the  regularity  of  the  proceedings,  and  that  the  redemp* 
tion  lists  and  notices  were  properly  posted  as  required  by  statute.  The 
burden  of  proof  is  on  the  party  attacking  the  deed  to  show  its  invalidity. 

See  Ck>RFORATioNS,  4;  Intxrstatb  Commkrob. 

TAX  SALES. 
See  Taxation,  6-7* 

TELEGRAPH  COMPANIES. 

1.  TsLBORAPH   CoMPAMiBS— Duty  to  Delivxk  Msssaob. — When  a  tele- 

graphic  message  is  received  and  sent  directed  to  one  person  in  care  of  an« 
other,  the  liability  of  the  company  ends  with  the  delivery  of  the  message 
to  the  person  in  whose  care  it  is  directed.  Western  UnUm  Tel.  Co,  ▼. 
Young,  761. 

2.  Liabiutt  iob  Mistake  in  Transmission  of  Mkssagb.  —  If  a  message 

•8  written,  read  in  the  light  of  a  well-known  usage  in  commercial  cor* 
respondence,  reasonably  informs  the  operator  that  the  message  is  one  of 
business  importance,  and  discloses  the  transaction  so  far  as  is  necessary 
to  accomplish  the  purpose  for  which  it  is  sent,  the  company  is  liable  for 
all  direct  damages  resulting  from  a  negligent  failure  to  transmit  it  aa 
written  within  a  reasonable  time,  unless  such  negligence  ia  in  some  way 
excused.  The  message  need  not  on  its  face  disclose  the  natore  of  the 
business  ao  that  the  operator  may  understand  its  meaning  as  to  the 
article,  quantity,  quality,  or  price.  Postal  Tel.  Cable  Co.  ▼.  Latkrop,  66. 
See  CoNTBAOTS,  3;  Highways,  6;  STATtrnn,  7 

TENDER. 

CosXB.  —  Where  tender  is  not  made  nntil  after  suit,  defendant  la  liable  fev 
eoats  accruing  prior  to  the  tender.     Berry  v.  Davis,  748L 
See  Chattel  Mortgages,  1. 

THREATS. 
See  Criminal  Law,  24-26. 
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TORTS. 
See  AssAOLT. 

TRADE-MARKS. 
L  What  CoNsriTirrBfl  a  Tradk-mark  is   a  Qukstiov    ov  Law  for  the 

court.  Whether  a  trade-mark  hiu  been  to  coaatituted,  and  if  ao  con- 
stituted whether  there  has  been  an  infringement  of  it,  are  ordinarilj 
questions  of  fact  for  the  jury.     Alff  v.  Radam,  792. 

2.  What  Conwitdtks,  and  Rioht  of  Owner. — The  owner  of  an  ori- 
ginal trade-mark  will  be  protected  in  the  exclusive  use  of  all  marks, 
forms,  or  symbols  appropriated  as  designating  the  true  origin  or 
ownership  of  the  article  to  which  they  are  affixed.  But  he  has  no  right 
to  the  exclusive  use  of  any  words,  letters,  figures,  or  symbols  which 
hare  no  relation  to  the  origin  or  ownership  of  the  goods,  and  are  only 
meant  to  indicate  their  names  or  quality.  He  has  no  right  to  appro- 
priate a  sign  or  symbol  which,  from  the  nature  of  the  fact  it  is  used  to 
signify,  otiiers  may  employ  with  equal  truth,  and  therefore  hare  an 
equal  right  to  employ  for  the  same  purpose.      Id. 

%.  Words  in  Common  Usb  are  comnion  property,  and  no  exclusive  right 
to  the  use  of  such  words  can  be  acquired  by  adopting  them  as  a  trade- 
mark, unless  they  are  used  in  an  arbitrary  or  fanoifol  sense,  and  not  in 
their  ordinary  signification.     Id. 

4.  Words  "  Microbe  Killer,"  used  in  their  ordinary  and  not  in  any  arbi- 
trary  or  fanciful  sense,  cannot  constitute  a  trade-mark.    Id. 

8k  Fbaud  —  Imitation  ov  Label.  —  Although  a  peculiar  device  on  labels 
adopted  by  one  may  not  constitute  a  trade-mark,  still  if  it  is  imitated 
by  another  in  a  way  calculated  to  deceive  and  does  deceive  ordinarily 
prudent  persons,  they,  and  tlie  one  whose  label  is  imitated,  are  entitled 
to  protection;  bnt  when  the  labels  are  so  entirely  dissimilar  as  not  to  do- 
eoive  inch  persons,  no  action  will  lie  for  fraudulent  imitation.     Id. 

TRESPASSERS. 

8««  Cakbibbs,  6-9;  Forcible  Entbt  and  Unlawful  Detainbb;  Maatsb 

▲BD  Skbvant,  1;  Railroad  Cohfanibs,  13,  li, 

TRIAL. 

1.  Instbuctions  Rather  in  thk  Nature  or  a  RisuMi  or  the  Evidence 
and  an  argument,  than  concise  statements  of  law,  should  be  refused. 
Postal  Tel  Cable  Co.  v.  Latlirop,  55. 

2m  Instructions  Involving  Abstract  Propositions  are  properly  refused, 
especially  when  the  charges  given  fairly  present  the  case  to  the  jury. 
International  etc.  Ky  Co.  v.  Prince,  795. 

8.  Form  and  Number  or  Issues  submitted  must  be  determined  by  the  trial 
judge,  in  the  exercise  of  a  sound  discretion,  provided  they  are  always 
sach  as  will  justify  the  entry  of  judgment,  and  provide  the  appellant  an 
opportunity  to  present  to  the  court  below,  or  on  appeal,  any  view  of  the 
law  applicable  to  the  evidence.     Boyer  v.  Teague,  547. 

4.  Cross-examination. — The  extent  to  which  cross-examinations  shall  be 
conducted  is  largely  in  the  discretion  of  the  trial  court,  and  such  discre- 
tion will  not  be  interfered  with  unless  it  clearly  appears  that  it  was 
abused  to  the  injury  of  the  party  complaining.  White  Sewing -MacJunt 
Co.  r.  Gordon,  109. 
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6.  JtiKT,  Readtnq  Deposition  to,  after  Retxremewt.  —  After  the  jnry  hw 

retired,  and  has  disagreed  about  a  deposition  which  was  introduced  io 
evidence  during  the  trial,  it  is  not  error  to  allow  it  to  be  reread  to  the 
jury  at  its  request.  Clark  v.  Stale,  817. 
8.  JvRY,  Discretion  of  Judqk  is  Discharqing. — It  is  within  the  discre* 
tion  of  the  court  as  to  whether  or  not  it  will  discharge  the  jury  because 
it  has  been  kept  together  such  a  time  as  to  render  it  improbable  that  it 
will  agree,  and  such  discretion  will  not  be  reviewed  unless  it  has  been 
abused.     Id. 

7,  Jury   and  Jdrors  —  Summoning  New   Panbl  avtek  Challenok  Ta 

Array.  —  Under  a  statute  authorizing  the  appointment  by  the  judge  of 
some  suitable  person  to  summon  jurors  from  the  by-standers  in  certain 
cases,  where  the  sheriff  is  a  party  to  or  interested  in  the  suit,  the  court 
may  appoint  snch  party  to  summon  a  new  panel  from  the  by-standers, 
when  a  challenge  to  the  array  has  been  sustained  for  sufficient  cause, 
and  this  though  the  action  was  commenced  before  the  enactment  of  the 
statute.  Boyer  ▼.  Teague,  547. 
1  Jury  —  Challenok  to  thb  Array. — Where  a  sheriff,  who  is  the  con- 
testee  in  an  action  involving  the  title  to  his  office,  knows  that  the  case 
is  set  for  hearing  at  a  special  term,  and  ia  selecting  the  jnrors  for  that 
term  himself  takes  the  names  from  a  boy  who  draws  them  from  a  boz» 
the  former  reading  them  to  the  county  commissioners  without  their  see* 
ing  the  names,  and  then  passing  them  into  a  locked  box,  this  is  such  an 
irregularity  as  furnishes  sufficient  ground  for  a  challenge  to  the  array 
tinder  the  code  of  North  Carolina,  sections  1722-1730,  prescribing  the 
qualifications  and  mode  of  selecting  and  drawing  jnrors  for  special  terms 
by  county  commissioners,  and  providing  that  the  sheriff  need  not  act  ia 
such  case,  except  when  such  commissioners  neglect  to  act.  Id. 
See  Appbal  and  Error;  Criminal  Law,  4-6,  24;  Depositions. 

TRIAL  BY  JURY. 
See  Contempt,  I,  3. 

TRUSTS  AND  TRUSTEES. 

1.  Trustee  not  Liablb  for  Losses  Occasioned  by  Bad  Faith  or  Crime  ot 

HIS  Co-TBUSTEB.  —  A  trustee  does  not,  by  virtue  of  bis  acceptance  of  a 
trust,  become  an  insurer  of  the  trust  funds  against  the  possibility  of 
loss,  nor  a  surety  for  bis  co-trustee.  His  undertaking  is  personal,  requir- 
ing of  him  good  faith  and  reasonable  diligence,  and  if  these  requirement* 
are  met,  he  is  not  liable  for  losses  occasioned  by  the  bad  faith  or  the 
crimes  of  his  co-trustee.     Estate  of  Fesmire,  676. 

2.  Trustee  Liable  fob  Embezzlement  of  Trust  Fund  by  his  Co-tbuste» 

WHEN.  —  Where  two  of  three  trustees  of  a  fund  directed  to  be  invested 
in  good  real  estate  security  put  it  into  the  power  of  a  third  trustee  t<y 
collect  the  principal  of  a  mortgage  belonging  to  the  trust,  it  is  their  duty 
to  see  that  such  principal  is  properly  reinvested.  And  if  they  neglect 
this  duty,  and  the  money  is,  through  their  neglect,  lost  by  the  embez- 
zlement thereof  by  their  co-trustee,  they  will  be  liable  for  the  loss.  Id. 
Z.  Trustee  not  Liable  for  Fraud  of  his  Co-trustee  when.  —  Where 
two  of  three  trustees  leave  with  the  third  trustee  securities  belonging  lo 
the  trust,  which  he  embezzles,  if  they  have  not  done  or  omitted  to  do 
anything  which  has  contributed  to  render  the  fraud  possible,  they  will 
not  be  responsible  for  its  consequences.     Id. 
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4.  CO-TRTTSTEES  LlABLE  FOR  EMBEZZLEMENT  OF  TRUSTEE  MAT  ApPLT  PRO- 
CEEDS OF  Securities  Given  Theu  by  Him  as  He  Directs.  —  Where  a 
trustee  who  has  embezzled  trust  funds,  for  a  part  of  which  his  co< 
trustees  are  liable  on  the  ground  of  their  negligence,  puts  ia  the  hands 
of  his  co-trustees  such  securities  as  he  haa,  confesses  judgment  in  their 
favor  for  the  amounts  embezzled,  and  directs  that  the  moneys  to  be  col- 
lected from  such  securities  shall  be  appropriated  to  the  payment  of  the 
amount  for  which  the  co-trustees  are  liable,  they  have  the  right  to  apply 
it  as  he  hau  directed.     Id. 

6.  Lien  against  Trust  Estate. — A  claim  for  compensation  by  »  person 
employed  by  a  trustee  to  negotiate  a  loan  for  a  trust  estate  without 
an  order  of  court,  but  under  promise  from  the  trustee  that  the  claim 
should  be  paid  out  of  the  trust  fund,  cannot  be  enforced  against  the 
trust  estate,  in  the  absence  of  insolvency  on  the  part  of  the  trustee 
or  an  agreement  by  him  exempting  himself  from  personal  liability, 
making  the  claim  a  specific  lien  against  the  trust  fund.  The  only  rem- 
edy is  against  the  trustee  personally,  or  against  his  estate  in  case  of  his 
death.     Johnson  v.  Leman,  63. 

6.  Lien  for  Employment  aoainst  Trust  Estate.  —  As  a  general  rule,  the 

expenses  of  properly  administering  a  trust  are  a  lien  on  behalf  of  the 
trustee  on  the  estate  in  bis  hands,  and  he  will  not  be  compelled  to  part 
with  his  control  of  that  estate  until  such  expenses  are  paid.  This  lien, 
however,  unless  in  exceptional  cases,  does  not  extend  to  persons  em- 
ployed by  the  trustee.  Their  only  remedy  for  compensation  is  personal 
against  the  trustee  employing  them.     Id. 

7.  Trustee's  Sale  Conducted  by  his  Agent  —  Failure  of  Trustee  to 

Take  Possession.  — Trustee's  sale  is  not  rendered  invalid  by  the  fact 
that  the  sale  was  cried  by  a  person  selected  by  the  trustee,  whose  act  the 
trustee  afterwards  confirmed,  nor  by  the  latter 's  failure  to  take  posses- 
sion of  the  land  before  the  sale,  though  the  trust  deed  declared  that  upon 
default  the  trustee  should  immediately  take  possession,  and  after  giving 
notice,  sell  the  land  therein  described.     Tyler  v.  Herring,  263. 

8.  Trustee's  Sale.  —  The  Performance  of  the  Mere  Ministerial  Actb 

of  posting  the  notice  and  making  sale  by  agents  selected  by  the  trustee 
does  not  affect  the  validity  of  the  sale.     Id. 

9.  Trustee's  Sale,  Presumption  in  Support  of. — The  presumption  ia  to 

be  indulged  that  a  trustee  did  those  acts  in  pais  which  were  conditions 
precedent  to  the  valid  execution  of  the  power  of  sale.  The  force  of  this 
presumption  may  hi  overcome  by  any  competent  evidence  sufiBcient  to 
produce  an  equilibrium,  or  to  leave  the  preponderance  so  lightly  in  favor 
of  the  presumption  as  that  the  jury  do  not  believe  some  act  to  have  been 
done  which  was  essential  to  the  validity  of  the  sale.     Id, 

10.  Evidence. — Tp-ustee's  Deed  Which  Recites  that  the  sale  had  been 
made  after  giving  notice  as  required  by  the  deed  of  trust  establishes 
prima  facie  Uiat  proper  notice  has  been  given;  but  the  effect  of  the  deed 
in  this  respect  may  be  overcome  by  any  competent  evidence  which,  not- 
withstandhig  the  deed  and  its  recitals,  leaves  the  jury  unable  to  say  that 
the  notic  ts  M'ere  given.     Id. 

11.  Sale  by  Trustee  to  his  Wife.  — Where  a  trustee  sells  the  trust  estate 
to  one  who  by  previous  agreement  purchases  for  the  wife  of  the  trustee, 
the  sale  will  be  set  aside  on  the  application  of  a  cestui  que  trust,  nor  is 
evidsuce  that  the  sale  was  fair  and  for  the  best  price  obtainable  admis- 
•»*»l'3i     Bassett  v.  Shoemaker,  435. 
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12.  PcRCHASB  BY  Trostee's  Wife  AT  HIS  Sale.  —  Wliere  a  husband  aelli 
u  trustee,  his  wife  is  excluded  from  purchasing  at  the  sale  directly  from 
him.  If  she  desires  to  become  a  purchaser,  she  must  apply  to  the  court 
and  obtain  an  order  that  the  sale  be  conducted  by  and  under  the  super, 
vision  of  a  master,  who,  in  case  she  purchases,  will  convey  in  due  form 
to  her.    Id. 

See  Chattxl  Mortoaobs,  2;  Cokporations,  6;  Dbkds,  2,  S. 

ULTRA   VIRES. 
Sea  Banks  and  Banking,  5;  Corporations,  6-11. 

UNEARNED  PAY. 

See  AusiONMBNT. 

UNRECORDED  DEED. 
See  Deeds,  13;  Judgments,  4. 

USAGE. 
UsAOS,  Effect  ov,  as  Evidbncb.  —  A  usage,  if  known  to  the  parties  to  a 
transaction  to  which  it  relates,  is  obligatory,  and  unless  excluded  by  the 
terms  of  the  contract,  enters  into  and  is  regarded  as  part  of  it,  as  much 
•a  though  it  had  been  written  therein.  It  is  admissible  to  add  incidents 
to  the  contract  not  inconsistent  with  its  terms,  and  to  ascertain  the  in- 
tention of  the  parties  in  reference  to  matters  about  which  the  contraust 
is  silent,  unless  it  is  unreaisonable  or  in  conflict  with  positive  law.  Firiit 
NaL  Bank  ▼.  Fiake,  636. 

VACANT  AND  UNOCCUPIED. 
See  Insurance,  3,  4. 

VENDOR  AND  VENDEE. 

1,  S(tatut>  of  Frauds.  —  A  Memorandum  is  not  Suffioiknt  to  Take  a 
Salk  out  of  the  Statute  of  Frauds,  unless  it  contains  substan- 
tially  the  whole  agreement  and  all  its  material  terms  and  conditions,  so 
that  one  reading  it  can  understand  from  it  what  the  agreement  is.  It 
mnst  be  such  that  when  produced  in  evidence  it  will  inform  the  court  or 
jury,  without  parol  evidence,  of  the  essential  facts  set  forth  in  the  plead- 
ing, and  which  go  to  make  a  valid  contract.  These  essential  facts  con- 
sist of  the  subject-matter  of  the  sale,  the  terms,  and  the  names  or 
descriptions  of  the  parties.     Mentz  v.  Neiowitter,  514. 

1.  Statute  of  Frauds.  —  Memorandum  of  a  Sale  of  Real  Estate 
Which  does  not  name  nor  describe  the  vendor  is  fatally  defective.     Id. 

%.  Statute  of  Frauds  should  not  be  Made  an  Instrument  of  Fraud. 
—  Whers  a  Woman  about  to  be  Married  is  Induced  to  Convey  her 
property  to  the  wife  of  a  brother  of  her  intended  husband,  by  the  agree- 
ment of  the  grantee  and  the  representations  of  the  intended  husband 
that  as  soon  as  the  marriage  took  place  she  would  reconvey  the  property 
to  the  grantor,  and  where  the  relations  of  the  parties  to  the  deed  were, 
before  it  was  made,  of  a  very  intimate  and  fiduciary  character,  the 
agreement  to  reconvey  will  not  be  regarded  as  within  the  statute  o/ 
frauds,  and  will  be  specifically  enforced.     Where  it  would  operate  a/ 
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fraad  to  allow  a  grantee  to  rely  npon  hu  deed  absolate  011  !ta  face,  parol 
•vidence  will  be  admitted  to  prove  the  facta  efltablishing  a  tmat.  Cola- 
lam  r.  Caialani,  73. 
A.  Vsndob's  Liim  doks  not  Asiai  on  Sale  of  Both  Rsal  and  Pkbsonal 
Propkbtt  whkn.  —  A  vendor's  lien  does  not  arise  from  the  sale  of  both 
real  and  personal  property  for  one  entire  sum  or  consideration,  where 
BO  distinct  price  ia  set  upon  the  real  property.  Nor  ia  the  vendor  of 
real  property  entitled  to  an  implied  equitable  lien  to  secare  the  perform- 
ance of  the  consideration  when  that  is  of  snch  a  nature  that  the  court 
eannot  accnrately  ascertain  and  define  the  amouat  of  the  charge  to  be 
imposed  npon  the  land  and  enforced  out  of  it,  as  where  the  considera- 
tion is  an  agreement  to  support  the  grantor  daring  Ufa.  Peter$  r.  Tuittll, 
SS2. 

VICE-PRTNCIPAI* 
Bm  iiAMtEO.  AND  Skrvant,  11,  12,  2%  2S. 

VOTERS. 
See  EIleotions. 

WAIVER. 

See  SpBCIFIC  PBRrORHANOB,  S. 

WAIVERS  OF  CONDinONa 
See  Insurakob,  11-20. 

WAREHOUSEMEN. 
See  Pbrsonal  Pbofbbtt. 

WARRANTY. 
See  Salbs,  9-17. 

WASTE. 
See  Mobtgaobs,  1. 

WATERCOURSES. 

1.  DrvBRSiON  or  Svrvaob  Watbr.  — A  land-owner  has  no  right  to  obstruct 
a  natural  watercourse  on  his  land  in  which  the  surface  water  collecting 
thereon  ia  accustomed  to  flow,  and  to  construct  ditches  from  it  by  means 
of  which  such  water  is  discharged  upon  the  lands  of  an  adjoining  owner, 
where  it  is  not  accustomed  to  flow,  to  hia  injury.  Rhoadt  v.  Davidheiser, 
630. 

S.  Drainaob  —  Diversion  of  Surface  Water.  —  An  upper  owner  may 
improve  and  drain  his  land  for  agricultural  purposes  or  the  like,  and  in 
■o  doings  may  increase  the  flow  of  surface  water  in  the  natural  channel 
for  it;  but  if  he  diverts  it  from  such  channel,  and  creates  a  new  eourse, 
by  which  it  is  discharged  upon  the  lower  proprietor  at  another  place,  he 
mnst  answer  for  the  damages  caused  by  the  diversion.     Id. 

t.  Thb  Cohhon-law  Doctrine  of  Riparian  Rights  is  inapplicable  to  the 
physical  conditions  of  the  Pacific  states.  Heno  Smeliing  Workt  v.  SUven^ 
ton,  364. 
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4.  Thb  Right  to  Water  ik  This  Statb  must  bb  DETKRMTNn>  by  thb 
Application  of  thb  Pbinciplb  of  Prior  Appropriation,  and  not  hj 
the  common-law  rules  respecting  riparian  rights.     Id. 

6.  Statb  Holds  Titlb  to  Lands  Covered  by  Navigable  Waters  to 
low-water  mark,  in  its  sovereign  capacity,  in  trust  for  the  people, 
for  the  purpose  chiefly  of  protecting  the  rights  of  navigation.  But 
the  common  right  of  the  people  in  such  lands  is  limited  to  what  is  of 
public  use  for  the  purposes  of  navigation  and  fishery;  and  the  riparian 
owners  are  permitted  to  enjoy  the  remaining  rights  and  privileges  in  the 
soil  under  water  beyond  their  strict  boundary  lines,  after  conceding  to 
the  state  all  the  public  rights.     Miller  v.  Mendenhnll,  219. 

6.  Riparian  Owner  may  Fill  in  and  Make  Improvements  in  Shallow 

Water  in  front  of  his  land,  out  to  the  line  of  navigability;  and  such 
improvements  are  encouraged  because  they  are  in  the  general  interest  of 
navigation  and  commerce,  and  are  a  public  as  well  as  a  private  benefit. 
These  riparian  privileges  are  valuable  property  rights,  the  exercise  of 
which,  though  subject  to  state  regulation,  can  only  be  interfered  with  by 
the  state  for  public  purposes.     Id. 

7.  Dock  Line,  Effect  of  Establishing,  on  Right  op  Riparian  Owner. 

—  The  action  of  a  state  legislature  in  establishing  a  dock  or  harbor  line 
is  to  be  construed  as  a  regulation  of  the  exercise  of  the  riparian  right;  it 
settles  the  line  of  navigability,  above  which  the  state  will  not  interfere, 
and  is  an  implied  concession  of  the  right  to  build,  possess,  and  occupy  to 
the  established  line,  which  amounts  practically  to  a  qualified  possessory 
title.     Id. 

8.  Grants  of  Riparian  Rights  within  Dock  Line,  Effect  of.  —  Where 

the  owners  of  upland  bordering  on  navigable  waters,  after  the  legislature 
has  established  a  dock  line,  adopt  a  survey  and  plan  of  improvement  for 
the  use  and  occupation,  up  to  the  dock  line,  of  the  submerged  land  in 
front  of  their  upland,  they  may  possess,  occupy,  and  improve  the  same 
themselves,  in  connection  with  the  dry  land,  or  they  may  grant  toothers 
the  same  rights  within  the  dock  line,  and  may,  by  appropriate  covenants 
and  stipulations  in  the  deeds  to  their  grantees,  obligate  them  to  respect 
and  recognize  the  validity  of  such  grants  made  in  conformity  with  the 
general  plan  of  improvement  of  the  premises  within  the  dock  line,  all 
the  grantees  tlius  becoming  parties  thereto;  and  a  court  of  equity  will 
not,  in  such  a  case,  interpose  in  favor  of  a  grantee  of  a  portion  of  the  up- 
land to  set  aside  prior  deeds  to  sites  in  the  submerged  land.     Id. 

WILLS. 

1.  Validity  of  Will  Writfen  or  Canceled  in  Lead  Penciu  —  A 
will  wholly  written  in  lead  pencil  is  as  valid  as  if  written  in  ink;  and 
the  cancellation  of  legacies  in  lead  pencil,  though  in  a  will  written  in 
ink,  may  be  as  final  and  conclusive  as  to  the  intent  of  the  testator  as  if 
made  in  ink.     Estate  of  Tomlinson,  6.37. 

SL  Cancellation  in  Lead  Pencil,  of  bequests  in  a  will  written  in  ink, 
and  found  in  a  place  of  safe  deposit  after  the  testator's  death,  is  as 
final  and  binding  as  though  made  in  ink,  and  cannot  be  regarded  as 
deliberative  merely,  although  a  paper  was  also  found  in  the  testator's 
box  in  a  bank,  containing  a  list  of  the  legatees  as  they  were  named  in 
the  will,  with  all  the  legacies  canceled  in  pencil  that  were  so  canceled 
in  the  will,  except  one,  in  which  the  name  was  canceled,  but  not  the 
amount.     In  such  case,  the  paper  found  in  bank  will  be  presumed  to  b« 
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th«  testator's  delfberatiTe  memorandam,  wbloh  ha  mads  final  by  the 
eancellation  in  the  wilL     Id. 

5.  Bequest  to  Childrkn  doxs  not  Includk  Grandchildren  or  issue  gen- 

erally, except  from  necessity,  which  occurs  when  the  will  would  remain 
inoperative  unless  the  sense  of  the  word  "  children"  is  extended  beyond 
its  natural  import,  or  where  the  testator  has  clearly  shown  by  other 
words  that  he  did  not  intend  to  use  the  word  "  children  "  in  its  proper, 
actual  meaning,  but  in  a  more  extensive  sense.  Estate  of  Hunt,  640. 
4.  Construction.  —  Where  there  is  a  conflict  between  the  literal  meaning  of 
a  clause  in  a  will  or  a  codicil  thereto  as  fully  written  out,  and  the  lan- 
guage of  a  marginal  note  at  its  side,  the  language  of  the  will  must  pre- 
vail. Thus  where  the  word  "  children  "  is  used  in  the  will  or  codicil, 
the  meaning  of  which  is  free  from  doubt^  while  the  word  '*  heirs  "  is  used 
in  the  marginal  note,  the  words  of  the  will  prevail,  and  grandchildren 
are  excluded.     Id. 

6.  Construction. — When,   under  a  will,  bequests  are  given  to  a  certain 

class,  but  under  a  codicil  thereto  the  bequests  to  that  class  are  taken 
away,  and  another  class  siibstituted,  the  provisions  of  the  codicil  must 
prevaiL  The  class  named  in  the  will  take  nothing,  and  the  class  named 
in  the  codicil  take  everything.  Id. 
8.  Construction  of. — A  Life  Estate  onlt,  and  not  an  estate  in  fee,  is 
given  to  a  widow  by  the  following  clause  in  her  husband's  will:  "I 
give  and  bequeath  to  my  beloved  wife  all  my  property,  both  real  and 
personal,  to  have  and  to  hold  the  same  for  her  own  use  and  benefit,  and 
also  to  make  such  disposition  of  the  same  that  she,  in  her  judgment, 
may  deem  best,  should  it  become  necessary  that  a  part  or  all  should 
become  necessary  for  the  support  of  herself  and  W.  O.,  who  I  desire 
should  remain  with  her  during  her  lifetime,  and  have  such  care  and  at- 
tention given  him  as  he  may  need.  After  the  death  of  my  wife,  I  will 
and  devise  that  any  and  all  property  remaining  unused  shall  be  given  to 
said  W.  G.,  to  have  and  to  use  for  his  own  benefit,  or  to  make  such  dis- 
position of  as  may  be  deemed  best  for  bis  interests."  Miller  v.  Potter- 
field,  919. 

7.  In  Construing  a  Will,  we  may,  in  addition  to  the  words,  look  to  the 

surrounding  circumstances;  as,  for  example,  the  situation  of  the  parties, 
the  ties  which  connect  the  testator  with  the  objects  of  his  bounty,  and 
the  motives  which  appeared  to  influence  him  in  disposing  of  his  property 
Id. 

8.  Construction  of.  —  A  Gift  of  What  Remains  Undisposed  of   may 

often  be  repugnant  to  the  first  gift,  or  too  nearly  so  to  vest  a  certain 
right;  nevertheless,  a  gift  is  good  of  what  shall  remain  at  the  death  of 
the  first  taker,  if  the  latter  has  only  a  life  estate  given,  or  if  such  gift  is 
preceded  by  a  power  of  disposition  so  restrained  in  its  exercise  that  a 
gift  of  what  is  left  evidently  refers  to  what  shall  remain  unappropriated 
and  unappointed  under  the  power.     Id. 

9.  Construction  of.  —  Whenever   a   Power   of  Disposal    Accompanie.s 

a  bequest  or  a  devise  of  a  life  estate,  whether  such  estate  be  given  ex- 
pressly or  by  implication,  the  power  is  limited  to  such  disposition  as  a 
tenant  for  life  can  make,  unless  there  are  other  words  clearly  indicating 
that  a  larger  power  was  intended.     Id. 

10.  Executions  —  Condition  that  Legacy  shall  be  Exempt. — A  legacy 
bequeathed  by  a  testator  upon  the  express  condition  that  while  in  the 
hands  of  his  executor  it  shall  not  be  liable  for  the  debts  of  the  legatee. 
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bat  shall  be  paid  directly  to  him  by  the  former,  without  diininntion,  h 
Talid,  and  not  subject  to  ezecntion  by  the  judgment  creditor  of  the  lega> 
tee  while  in  the  hands  of  the  executor.  Bstaie  qfBeck,  623. 
11.  Parol  Evioehob  is  not  Acmissibli  to  Provb  that  a  Tbstatoe  In- 
TRNDKD  to  devise  a  different  lot  from  that  described  in  his  will,  and  that 
his  intention  was  not  correctly  expressed  in  the  will,  owing  to  a  misap* 
prehension  of  the  draughtsman  as  to  the  lot  intended  to  be  described. 
Ekrmcm  ▼.  Hotkuu,  297. 

WITNESSES. 

1.  WiTifEn  n  CoifPETKNT  TO  Tbstitt  to  a  fact  of  the  tmth  of  wliich  ho 

■ays  be  feels  reasonably  certain.     Boyer  v.  Teagve^  647. 

2.  Proov  ot  Fraud.  —  Plaintiff.who  puts  defendant  on  the  stand  for  the  ex« 

press  purpose  of  showing  his  fraud  does  not  thereby  give  him  credit  for 
honesty.  His  testimony  is  to  be  judged  according  to  its  merits,  and 
creates  no  estoppeL     Webher  r.  Jackson,  165. 

S.  Impbachhbnt  or.  —  When  a  witness  denies  or  fails  to  remember  that 
on  former  occasions  he  made  statements  inconsistent  with  his  testi- 
mony on  the  trial,  evidence  that  he  did  make  such  statements  is  ad- 
missible to  impeach  him,  upon  the  establishment  of  a  proper  and 
■ufScient  predicate.     Levy  v.  State,  826. 

4.  WmrKss  oakkot  bb  Discreditbd  bt  Protiko  that  Hb  was  Offbrrd 
some  bribe  or  other  inducement,  not  accepted  by  him,  to  testify  in  the 
case,  as  that  being  accused,  with  others,  of  the  commission  of  a  crime, 
that  he  was  promised  protection  and  immunity  from  punishment  if  he 
would  tell  all  he  knew  about  it,  and  that  he  did  not  accept  this  offer, 
though  at  a  subsequent  time  and  at  another  place,  and  in  the  presence 
of  other  persons,  he  made  a  full  confession  of  the  crime,  and  afterwards 
testified  in  court  against  his  accomplices,  and  ia  aocordanoe  with  his  ooa* 
feuion.     Cheatham  r.  State,  310L 

8m  DsrosiTiONi;  Brnwirca. 
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